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I.  Definitioiu  and  Bistinctions. 

A.  DEFINITIONS. 
1.  Ifortface. 

'*A  mortgage  is  the  conveyance  of 
an  estate  by  way  of  pledge  for  tlie 
security  of  debt,  and  to  become  void 
oa  the  payment  of  it.  The  legal  owner- 
ship is  vested  in  the  creditor;  bat,  in 
e^ty,  Ike  mortgagor  remains  the  ac- 
tual ownor,  until  he  is  debarred  by  his 
own  default,  or  by  judicial  decree."  4 
Koot  Cool,  135;  Nease  v.  Capehart,  8 
W.  Tm.  »»,  134. 

A  mortgage  is  the  conveyance  of  an 
estate,  or  pledge  of  property,  as  secu- 
rity for  the  payment  of  money,  or  the 
peHmrmmmct  of  some  other  act,  and 
caairtionsd  to  become  void  upon  such 
payment  or  performance.  Sandusky  v, 
Faria,  49  W.  Va.  159,  174,  38  S.  E.  563. 

A  mortgage  of  lands  is  a  convey- 
ance of  lands  by  a  debtor  to  a  creditor. 
as  Ibe  security  for  the  performance  of 
a  covenant,  the  payment  of  a  debt,  or 
the  repayment  of  a  snm  of  money  bor- 
rowod  with  a  proviso,  that  such  con- 
vajFonce  shall  be  void,  on  the  perform- 
ance of  the  covenant  by  the  time  ap- 
pointed, or  the  payment  of  the  debt 
or  money  borrowed,  and  interest  on  a 
certain  day.  If  this  be  not  done,  the 
conveyance  becomes  absolute  at  law, 
yet  the  mortgagor  has  an  equity  of 
redemption,  that  is,  a  right  in  equity 
on  the  performance  of  the  agreement 
in  a  reasonable  time  to  call  for  a  recon- 
veyance of  the  land.  Davis  v,  Dem- 
mkig,  12  W.  Va.  24«,  280;  Thacker  v. 
Morris,  52  W.  Va.  220,  43  S.  E.  141. 

A  mortgage  is  in  form  a  conveyance 
of  the  conditional  estate.  Vangilder  v, 
Hoffman,  22  W.  Va.  1,  17. 

A  conveyance  to  trustees  to  secure 
creditors,  amongst  whom  are  the  trus- 
tees themselves,  is,  in  legal  effect,  a 
mortgage,  and  the  regular  course  of 
procedure  is  to  file  a  bill  in  equity  for 
its  foreclosure.  Morgan  v.  Glendy,  92 
Va.  8«,  22  S.  E.  854. 

Where  a  conveyance  of  real  estate 
is  made  to  a  creditor,  in  trust  to  satisfy 


his  own  demand,  such  conveyance  is 
not  to  be  considered  as  a  deed  of  trust, 
but  as  a  mortgage,  to  which  the  right 
of  redemption  is  incident.  Chowning 
r.  Cox,  1  Rand.  306. 
8.  Deed  of  Trust. 

A  deed  of  trust  is,  in  effect,  a  mort- 
gage; needing,  however,  no  application 
to  a 'court  to  foreclose  it.  Rock  v. 
Mathews,  35  W.  Va.  531,  14  S.  E.  137, 
139. 

A  deed  of  trust  in  the  nature  of  a 
mortgage,  is  a  conveyance  in  trust  b> 
way  of  security,  subject  to  a  condition 
of  defeasance,  or  redeemable  at  any 
time  before  the  sale  of  the  property. 
Sandusky  v.  Faris,  49  W.  Va.  150,  174, 
38  S.  E.  563. 

A  deed  conveying  land  to  a  trustee 
as  mere  collateral  security  for  the  pay- 
ment of  a  debt  when  due,  and  witli 
power  to  the  trustee  to  sell  the  land 
and  pay  the  debt,  in  case  of  default 
on  the  part  of  the  debtor,  is  a  deed  ot 
trust  in  the  nature  of  a  mortgage. 
Sandusky  v.  Paris,  49  W.  Va.  150,  174» 
38  S.   E.  563. 

A  deed  of  trust,  if  not  revocable  by 
the  grantor,  is  not  to  be  considered  a 
will  in  disguise,  on  the  grounds  that 
nearly  all  his  personal  estate  is  thereby 
conveyed,  and  that  he  reserves  to  him- 
self the  possession  and  control  of  the 
property  during  his  life.  Lightfoot  ^ 
Colgin,  5  Munf.  42. 

As  to  whether  a  deed  of  trust  is  "av 
estate  or  title  to  property"  within  mean- 
ing of  sole  ownership  clause  in  insur- 
ance policy,  see  the  title  FIRE  IN- 
SURANCE, vol.  6,  p.  79,  et  seq. 

B.   DISTINCTIONS. 
1.  Mortgagea  Distinguiriied  from  Deeds 
of  Trust. 

The  most  important  distinction  to  be 
observed  between  a  mortgage  and  a 
deed  of  trust  is,  that  while  foreclosure 
proceedings  are  necessary  in  case  of  a 
mortgage,  the  expense  and  trouble  of 
this  suit  is  entirely  dispensed  with  in 
case  of  deeds  of  trust.  This  bill  to 
foreclose    the   debtor's    equitv    of     re- 
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demption  being  a  necessary  preliminary 
to  the  satisfaction  of  the  mortgagee's 
debt,  whether  by  quieting  the  latter  in 
the  unconditional  enjoyment  of  the 
lands,  according  to  the  English  prac- 
tice, or  by  a  sale  and  application  of  the 
proceeds,  in  pursuance  of  the  usage  in 
Virginia,  the  delay  and  expense  thence 
arising  have  stimulated  the  ingenuity  of 
modern  times  to  frame  a  mode  of  con- 
veyance, whereby  the  creditor  may  pro- 
cure his  principal  and  interest  by  a  sale 
of  the  subject  without  being  under  the 
necessity  of  applying  to  a  court  of 
equity.  This  is  done  by  taking  a  con- 
veyance, not  as  in  case  of  a  mortgage, 
to  the  creditor  himself,  but  to  a  third 
person  as  trustee,  in  trust  upon  default 
of  payment  at  the  time  stipulated,  to 
sell  the  land,  and  to  apply  the  purchase 
money,  after  defraying  the  expenses  in- 
curred in  discharging  the  trust,  to  pay 
the  debt  with  interest,  and  the  residue, 
if  any,  to  pay  to  the  debtor.  2  Min. 
Inst.  (4th  Ed.)  340;  Ambler  v.  War- 
wick, 1  Leigh  195;  Chowning  v.  Cox,  1 
Rand.  306;  Taylor  v.  King,  6  Munf.  358, 
366;  Gibson  v.  Jones,  5  Leigh  370; 
Shurtz  V.  Johnson,  28  Gratt.  657,  664. 
A  trust  debtor  conveys  his  land  to 
the  trustee  as  a  security  for  the  pay- 
ment of  his  debt,  and  with  the  power 
in  the  trustee,  if  it  be  not  paid  when 
(!ue,  to  sell,  and  pay  out  of  the  pro- 
ceeds. The  trust  creditor  has  not  an 
estate  upon  condition  like  the  old  mort- 
gagee in  the  time  of  Littleton.  He  has 
at  no  time  by  virtue  of  his  deed  of  trust, 
an  estate  of  any  kind.  He  has  a  chose 
in  action,  made  a  specific  lien  by  con- 
tract, and  not  by  change  of  possession 
on  a  certain  tract  of  land;  and  there 
never  comes  a  time  when  he  or  his 
representative  has  more  or  other  than 
that;  nor  has  he,  at  any  stage,  the  right 
to  possession,  unless  it  is  expressly 
Kiven  to  him  by  the  deed,  or  a  right 
to  enter  upon  the  land.  The  trustee 
has  no  right  to  the  possession  until  de- 
fault made  in  payment  of  the  trust 
debt,  and  then  only  for  the  purpose  of 
making  the  sale,  or  of  preserving  the 


property  pending  proceedings  for  the 
purpose  of  making  a  sale.  Without  ex- 
press contract  to  the  contrary,  the  trust 
debtor  is  entitled  to  the  possession  of 
the  land  down  to  the  sale  or  commis- 
sion of  waste  or  to  the  beginning  of 
proceedings  to  make  the  sale.  Like  a 
mortgage,  the  debt  secured  is  the  prin- 
cipal thing;  hence  it  is  "that  the  doc- 
trines relating  to  the  deed  of  trust  are 
by  text  writers  and  by  courts  generally 
classified  and  explained  under  the  head 
of  'mortgages.'"  Swann  v.  Young,  36 
W.  Va.  57,  14  S.  E.  426,  430. 

"The  equitable  ownership  of  the  trust 
debtor  is  very  ofttn  called  an  equity 
of  redemption;  but  there  arc  marked 
points  of  difference  between  it  and  the 
equity  of  redemption  under  a  mort- 
gage. In  the  case  of  the  deed  of  trust 
there  can  be  no  forfeiture,  and  there- 
fore, strictly  speaking,  no  equity  of  re- 
demption. None  before  the  sale  by  the 
trustee,  because  it  can  not  tben  arise; 
and,  under  our  law,  there  is  no  such 
thing  as  an  equity  of  redemption  after 
sale.  It  is  nothing  more  thaa  the  or- 
dinary right  of  a  debtor  to  pay  his 
debt,  which  in  this  case  is  tke  discharge 
of  a  lien.  So  far  as  the  sale  by  the 
trustee  is  concerned,  it  is  an  absolute 
sale  to  the  highest  bidder."  Swann  v. 
Young,  36  W.  Va.  57,  14  S.  E.  426,  430. 

2.       Mortgage      Distinguished      from 
Pledge. 

The  difference  ordinarily  recognized 
between  a  mortgage  and  a  pledge  is 
that  title  is  transferred  by  the  former 
and  possession  by  the  latter.  Neill  v. 
Rogers  Bros.  Produce  Co.,  41  W.  Va. 
37,  23  S.  E.  702. 

A  mortgage  is  a  pledge  and  more, 
for  it  is  an  absolute  pledge,  to  become 
an  absolute  interest  if  not  redeemed  at 
a  certain  time;  a  pledge  is  a  deposit  of 
personal  effects,  not  to  be  taken  back 
but  on  payment  of  a  certain  sum,  by 
express  stipulation,  or  in  the  course  of 
trade  to  be  a  lien  on  them.  Surber  v, 
McClintic,  10  W.  Va.  236,  249. 

"A  mortgage  is  in  the  common  law 
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distinguishable  from  a  mere  pawn.  By 
a  grant,  or  conveyance  of  goods  in 
gage  or  mortgage,  the  whole  legal  title 
passes  conditionally  to  the  mortgagor; 
and  if  the  goods  are  not  redeemed  at 
the  time  stipulated,  the  title  becomes 
absolute  at  law,  although  equity  will 
interfere  to  compel  a  redemption." 
Surber  v,  McClintic,  10  W.  Va.  236,  242. 
See  the  title  PLEDGE  AND  COL- 
LATERAL SECURITY. 

8.  Mortgage  Distinguished  from  Con- 
ditional Sale. 

The  distinction  between  a  mortgage 
and  a  conditional  sale  is,  that  a  con- 
ditional sale  is  not  a  security  for  money, 
but  a  sale  in  good  faith  to  be  void  upon 
the  happening  of  a  condition  subse- 
quent. A  conditional  sale  not  being  a 
security  for  money  there  is  no  equity 
of  redemption  incident  to  it,  and  for 
this  reason. courts  of  equity  view  trans- 
actions alleged  to  be  conditional  sales 
with  disfavor;  though  if  they  are  found 
to  be  bona  fide  conditional  sales  they 
will  be  upheld  as  such.  Sadler  v,  Tay- 
lor, 49  W.  Va.  104,  38  S.  E.  583;  Davis 
V,  Demming,  12  W.  Va.  246;  Chapman 
V.  Turner,  1  Call  280;  Robertson  v. 
Campbell,  2  Call  421;  Earp  v.  Boothe, 
24  Gratt.  368. 

A  conditional  sale  with  a  right  to 
repurchase  very  nearly  resembles  a 
mortgage.  The  distinction  is,  that  if 
the  money  advanced  is  not  loaned,  but 
the  grantor  has  a  right  to  refund  it  in 
a  given  time  and  have  a  reconveyance, 
if  the  debt  remains,  the  transaction  is 
a  mortgage,  otherwise  not.  Davis  v. 
Demming,  12  W.  Va.  246,  280;  Thacker 
V.  Morris,  52  W.  Va.  220,  43  S.  E.  141. 
See  post,  "Transactions  Either  Mort- 
gages or  Sale«/'  VL 

"The  distinction  between  a  mortgage 
and  a  conditional  sale  is  that  where 
money  is  not  loaned  but  is  advanced 
with  an  agreement  that  if  it  be  repaid 
at  a  given  time,  the  vendee  will  recon- 
vey  the  land,  and  the  whole  transaction 
shows  clearly  that  no  debt  really  re- 
mained after  the  execution  of  the  deed. 


such  transaction  is  a  conditional  sale.'* 
Sadler  v,  Taylor,  49  W.  Va.  104,  119, 
38  S.  E.  583. 

4.  Deed  of  Trust  in  Nature  of  Mort- 
gage Distinguished  from  Assign- 
ment for  Benefit  of  Creditors. 

"A  distinction  should  be  noted  be- 
tween unconditional  deeds  of  trust  to 
raise  funds  for  the  payment  of  debts, 
and  deeds  of  trust  in  the  nature  of 
mortgages,  the  former  being  absolute 
and  indefeasible  conveyances  for  the 
purposes  of  the  trust,  while  the  latter 
are  conveyances  by  way  of  security, 
subject  to  a  condition  of  defeasance." 
Sandusky  v.  Paris,  49  W.  Va.  150,  174, 
38  S.  E.  563;  Snyder  v.  Middle  States 
Loan,  etc.,  Co.,  52  W.  Va.  655,  44  S. 
E.  250. 

When  the  grantor  in  a  deed  of  trust 
conveys  all  his  property  to  a  trustee 
for  the  benefit  of  his  creditors,  with 
power  to  sell  the  same  immediately, 
and  authorizes  the  trustee,  after  pay- 
ing the  expenses  of  the  trust  and  dis- 
charging the  liens  on  the  property,  to 
make  a  pro  rata  distribution  of  the 
proceeds  of  the  trust  property  among 
the  grantor's  creditors,  and  reconvey 
to  him  whatever  may  remain  unsold  in 
case  the  property  shall  be  more  than 
sufficient  to  pay  all  the  debts,  such  deed 
is  absolute,  and  the  conveyance  is  to 
a  trustee  for  the  purpose  of  raising  a 
fund  with  which  to  pay  debts,  as  dis- 
tinguished from  a  deed  of  trust  in  the 
nature  of  a  mortgage  to  secure  the 
payment  of  debts,  and  amounts  to  an 
appropriation  of  the  property,  so  far 
as  may  be  necessary  to  the  accomplish- 
ment of  that  purpose  Sandusky  v. 
Paris,  49  W.  Va.  150.  152,  38  S.  E.  563; 
Snyder  v.  Middle  States  Loan,  etc..  Co., 
52  W.  Va.   655.  44   S.   E.   250 

II.  Status  of  Mortgages. 

"In  this  state  mortgages  are  not  un- 
known, but  their  use  is  rare,  compared 
with  that  of  the  deed  of  trust.  Code 
W.  Va.,  1849  (Ed.  1860),  ch.  117,  §  5." 
Swann  v.  Young,  36  W.  Va.  57,  14  S. 
E.   426.  430. 
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III.  Requisites  and  Validity. 

A.  WHAT  PROPERTY  MAY  BE 
CONVEYEt)  BY  MORTGAGE 
OR  DEED  OF  TRUST. 

1.  In  GeneraL 

A  debtor  may  convey  for  his  cred- 
itors' benefit,  property  held  by  him 
nominally  in  trust  for  others,  but  equi- 
tably his  own,  and  withhold  property 
nominally  his  own,  but  which  in  equity 
belongs  to  others.  Brown  v.  Putney, 
90  Va.  447,  18  S.  E.  883. 

2.  Ekjuitable  Interests. 

A  debtor,  holding  an  equitable  title 
to  land,  may  convey  it,  by  deed  of  trust, 
to  secure  a  creditor;  and  a  court  of 
equity,  on  a  bill  exhibited  by  the 
cestui  que  trust,  will  compel  another 
creditor  who,  with  notice  of  such  deed 
(though  not  recorded),  has  obtained  a 
conveyance  of  the  legal  title,  by  means 
of  an  order  from  the  debtor  to  convey 
such  legal  title  to  the  trustee,  for  the 
purpose  of  applying  it  to  the  object  of 
the  trust.  Lambert  v,  Nanny,  2  Munf. 
196. 

3.  Property  to- Be  Acquired. 

At  Law. — At  common  law,  a  valid 
mortgage  could  not  be  made  to  cover 
after-acquired  property.  Murray  v. 
Farmville,  etc.,  R.  Co.,  101  Va.  262, 
263,  43  S.  E.  553;  Brockenbrough  v, 
Brockenbrough,  31  Gratt.  580;  Horner 
Gaylord  Co.  v.  Fawcett,  50  W.  Va. 
487,  492,  40  S.  E.  564. 

In  Equity. — In  equity  a  mortgage  of 
property  to  be  acquired  is  valid  and 
operates  as  a  contract  to  take  effect 
and  attach  as  soon  as  the  property 
comes  into  being.  Murray  v.  Farm- 
ville, etc.,  R.  Co.,  10]  Va.  262,  263,  43 
S.  E.  553;  Horner  Gaylord  Co.  v.  Faw- 
cett, 50  W.  Va.  487,  40  S.  E.  564. 

While  "a  mortgage  of  future-ac- 
tiuircd  property  does  not  pass  any  im- 
mediate title  to  such  property  yet  as 
^equity  considers  that  done  which  ought 
to  be  done'  such  a  mortgage  creates  an 
equitable  lien  which  will  attach  to  the 
subject  matter  immediately  upon  its 
coming  into  existence  and  create  a  valid 


title  therein  as  against  the  mortgagor 
and  third  parties  with  notice  without 
any  further  act  on  the  mortgagee's 
part."  Horner  Gaylord  Co.  v.  Fawcett, 
50  W.  Va.  487,  492,  40  S.  E.  564. 

A  deed  of  trust  executed  in  good 
faith  to  secure  a  bona  fide  debt  on  a 
stock  of  goods  and  extending  to  cover 
after-acquired  property,  duly  recorded, 
is  not  -fraudulent  per  se  or  prima  facie 
fraudulent,  as  to  subsequent  creditors 
with  notice,  in  equity.  Horner  Gaylord 
Co.  V.  Fawcett,  50  W.  Va.  487,  40  S. 
E.  564. 

It  seems  that  in  equity  a  mortgage 
upon  unplanted  crops  creates  a  lien  in 
equity,  as  soon  as  they  are  produced. 
Brockenbrough  v.  Brockenbrough,  31 
Gratt.  580,  592. 

Construction  of  Mortgages  or  Deeds 
of  Trust  as  Passing  After-Acquired 
Property.— See  post,  "After-Acquired 
Property,"  VII,  A,   3. 

4.  Land  in  Adverse  Possession  of  An- 

other. 
A  deed  of  trust  purporting  to  create 
a  lien  on  land  in  the  adverse  possession 
of  another  is  a  mere  nullity.  Bream  v. 
Cooper,  5  Munf.  7;  Early  v.  Garland, 
13  Gratt  1.  Sec  the  title  CHAM- 
PERTY AND  MAINTENANCE,  vol. 
2,  p.  776. 

5.  Homestead. 

See  the  title  HOMESTEAD  EX- 
EMPTIONS,  vol.  7,  p.  97. 

6.  Fixtures. 

As  to  mortgages  or  deeds  of  trust 
upon  fixtures,  see  the  titles  CHAT- 
TEL MORTGAGES,  vol.  2,  p.  811; 
FIXTURES,  vol.  6,  p.  153. 

7.  Separate  Estate  of  Married  Women. 
See  the  title  SEPARATE  ESTATE 

OF  MARRIED  WOMEN. 

B.  PARTIES. 

1.    Mortgagor  or  Grantor. 

a.    Persons  of  Unsound  Mind. 

Generally,  as  to  capacity  of  persons 
of  unsound  mind,  see  the  title  IN- 
SANITY, vol.  7,  p.  668.  As  to  pre- 
sumptions and  burden  of  proof  wheie 
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capacity  of  a  mortgagor,  or  grantor  in 
a  deed  of  trust,  is  set  up,  sec  the  title 
INSANITY,  vol.  7,  p.  681. 
b.   Husband  and  Wife. 

Generally,  as  to  mortgages  or  deeds 
of  trust  by  husband  and  wife,  see  the 
title  HUSBAND  AND  WIFE,  vol.  7, 
p.  189,  et  seq. 

Power  of  Married  Women  at  Com- 
mon Law. — At  the  common  law  the 
sole  deeds  of  a  feme  covert  were  void, 
and  she  could  not,  without  the  concur- 
rence of  her  husband,  encumber  her 
own  freehold  estate.  Lee  v.  Bank,  9 
Leigh  200,  206.  See  also,  the  title 
HUSBAND  AND  WIFE,  vol.  7,  p. 
189. 

Power  of  Married  Women  under 
Statute. — When  the  priVy  examination, 
acknowledgment  and  declaration  of  a 
married  woman  shall  have  been  taken 
in  the  manner  prescribed  by  §  4  of  ch. 
73,  Va.  Code,  and  recorded  or  certified, 
and  the  deed  of  trust,  on  which  it  is 
indorsed,  conveying  the  real  estate  of 
a  married  woman  shall  have  been  duly 
admitted  to  record  as  to  the  husband 
as  well  as  to  the  wife,  such  deed  of 
trust  operates  to  pass  from  her  and 
her  representatives  all'  right,  title  and 
interest  of  every  nature,  which  at  the 
date  of  the  deed  of  trust  she  may  have 
in  any  real  estate  conveyed  thereby,  as 
effectually  as  if  she  were  at  the  date  of 
the  deed  of  trust  an  unmarried  woman; 
and  it  will  jso  operate,  though  the  deed 
of  trust  was  given  to  secure  a  past  debt 
of  her  husband  or  of  some  third  person 
and  there  was  no  new  consideration 
arising  when  the  deed  of  trust  was  ex- 
ecuted, provided  it  was  in  the  usual 
form  of  a  deed  of  trust.  Rollins  v. 
Menager,  22  W.  Va.  461. 

In  such  a  case  the  feme  covert  will 
not  be  permitted  by  parol  evidence  to 
contradict  the  facts  set  out  in  the  cer- 
tificate of  her  privy  examination,  ac- 
knowledgment and  declaration  so  as  to 
avoid  the  effect  of  the  deed  of  trust, 
unless  she  first  establish  by  parol  evi- 
dence satisfactorily,  that  with  the  con- 
currence  of  those   claiming  under   the 


I  deed  of  trust  the  married  woman  has 
been  defrauded  or  imposed  upon  by  the 
pretended  privy  examination,  acknowl- 
edgment and  declaration.  Rollins  v. 
Menager,  22  W.  Va.  461,  462.  Sec  also, 
the  title  HUSBAND  AND  WIFE,  vol. 
7,  p.   189. 

Effect  of  Joint  Deed  of  Trust  on 
Wife's  Estete  Void  as  to  Wife.— As 
the  husband  was  vested,  by  the  law  in 
force  in  1866,  with  a  freehold  estate 
in  land  conveyed  to  wife  during  cover- 
ture, it  was  held,  that  a  deed  of  trust 
executed  by  the  husband  and  wife  on 
the  land  which  was  void  as  to  the  wife, 
but  good  as  to  the  husband,  created  a 
lien  on  that  estate  and  on  the  interest 
of  the  husband  in  the  fund  arising  from 
its  sale  to  pay  a  debt  of  the  wife. 
Pickens  v.  Kniseley,  36  W.  Va.  794,  15 
S.   E.  997. 

Effect  of  Wife's  Joining  Induced  by 
Fraud  of  Husband. — Although  a  hus- 
band fraudulently  induces  his  wife  to 
unite  with  him  in  a  deed  of  trust  on 
their  joint  property  to  secure  a  debt 
due  by  him,  the  wife  is  estopped  to  set 
up  the  fraud  against  the  creditor 
secured  where  it  appears  that  he  knew 
nothing  of  the  fraud  at  the  time,  and, 
relying  upon  the  validity  of  the  deed, 
gave  the  husband  further  time  within 
which  to  pay  the  debt,  tooK  a  note 
without  an  indorser,  and  surrendered 
notes  which  he  claimed  and  believed 
were  indorsed  by  party  whose  name  ap- 
peared thereon  as  indorser,  although 
the  latter  claimed  that  his  indorsement 
was  a  forgery.  Hyatt  v.  Zion,  102  Va. 
909,  48  S.  E.   1. 

A  husband  who  induces  his  wife  to 
unite  with  him  in  giving  a  deed  of  trust 
on  their  joint  property  to  secure  a  note 
in  bank  which  he  desires  to  renew  and 
get  an  extension  of  time  on,  is  not  the 
agent  of  the  bank,  and  the  bank  is  not 
affected  by  his  fraud  in  procuring  her 
to  join  in  the  deed.  Hyatt  v.  Zion,  102 
Va.  909,  48  S.  E.  1. 

Power  of  Husband  to  Convey  Wife's 
Land  Equitably  Converted  into  Person- 
alty.— Where  land  of  the  wife  was  con- 
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veyed  to  a  trustee  by  husband  and  wife 
to  sell  the  same  for  use  of  the  grantors, 
it  was  held,  that  this  was  an  equitable 
conversion  of  the  land  into  personalty, 
and  a  subsequent  conveyance  of  the 
property,  as  land,  by  the  husband  and 
wife,  by  deed  of  bargain  and  sale,  to  a 
bona  fide  mortga^i^ee,  was  valid  to  con- 
vey all  their  interest  therein,  though 
the  privy  examination  of  the  wife  was 
so  taken,  that  the  deed  is  inoperative 
as  to  her.  McClanachan  v.  Siter,  2 
Gratt.  280. 

Generally,  as  to  effect  of  equitable 
conversion,  see  the  title  CONVER- 
SION AND  RECONVERSION,  vol. 
3,   p.    504. 

Power  of  Married  Women  on  Land 
Held  under  Power  of  Appointment. — 
A  deed  whereby  land  is  conveyed  to  a 
married  woman  for  life,  with  power 
of  appointment,  as  well  as  power  to 
sell  and  reinvest  the  proceeds,  docs  not 
give  her  a  right  to  mortgage  the  prop- 
erty. Norris  v.  Woods,  89  Va.  873,  17 
S.  E.  552.     See  the  title  POWERS. 

Power  over  Separate  Estate. — See 
the  title  SEPAR.\TE  ESTATE  OF 
MARRIED  WOMEN. 

c.  Partners. 

As  to  power  of  partners  to  execute 
mortgages  or  deeds  of  trust,  see  the 
title  PARTNERSHIP. 

d.  Corporations. 

See  the  title  CORPORATIONS,  vol. 
3,  p.  560. 

Effect  of  Subsequent  Forfeiture  of 
Charter  and  Property  to  State.— Per- 
sons dealing  with  corporations  must 
take  notice  of  what  is  contained  in  the 
law  of  their  organization,  and  must  be 
presumed  to  be  informed  as  to  the  re- 
strictions annexed  to  the  grant  of 
power,  by  the  law  by  which  the  cor- 
poration is  authorized  to  act.  Hence 
if  a  railroad  charter  provides  that  un- 
less the  road  is  completed  within  a 
certain  time,  the  franchise  and  rights 
of  the  company  together  with  the 
track,  roadbed,  etc.,  shall  be  forfeited 
to  the  state,  the  state,  upon  a  forfei- 


ture by  the  railroad,  takes  the  property 
free  from  a  mortgage  previously  exe- 
cuted thereon  by  the  company.  Silli- 
man  v.  Fredericksburg,  etc.,  R.  Co.,  27 
Gratt.  119. 

e.  Railroads. 

As  to  railroad  mortgages  and  secu- 
rities, see  the  title  RAILROADS. 

f.  Trustees. 

See  the  title  TRUSTS  AND  TRUS- 
TEES. 

g.  Cestui  Que  Trust. 

Where  a  cestui  que  trust  in  a  deed 
of  trust  has  no  power  to  convey  the 
property  except  with  the  consent  and 
concurrence  of  the  trustee,  a  deed  con- 
veying the  property  to  secure  a  debt 
is  a  mere  nullity.  Haymond  v,  Jones, 
33   Gratt.   317. 

h.  Executors  and  Administrators. 

Generally,  as  to  power  of  executors 
and  administrators  to  sell  or  convey 
decedent's  realty,  see  the  title  EXEC- 
UTORS AND  ADMINISTRATORS, 
vol.  5,  p.  533,  et  seq. 

Construction  of  Clause  in  WiU  as 
Authorizing  Mortgage  by  Executor. — 
A  clause  in  a  will  provided  as  follows: 
*'I  empower  my  executor  or  executors 
to  collect  all  money  due  me  and  apply 
to  the  payment  of  my  just  debts;  and 
should  my  creditors  be  not  willing  to 
wait  until  the  money  can  be  made  ana 
collected,  I  direct  that,  my  executor  or 
executors,  to  give  a  lien  on  my  lands,  or 
so  much  thereof  as  may  be  necessary, 
in  order  to  prevent  suit  being  brought 
on  my  debts  and  costs  added  thereto. 
If  my  creditors  will  not  wait,  I  direct 
that  so  much  of  my  lands  be  sold  as 
may  be  required  to  satisfy  the  same.** 
It  was  held,  that  no  power  was  con- 
ferred upon  the  executor  to  execute  a 
deed  of  trust  giving  a  preference  to  a 
part  only  of  the  testator's  creditors, 
and  that  such  a  deed  of  trust  did  not 
give  the  creditors  therein  named  a  lien 
in  preference  to  the  other  creditors  of 
the  testator.  Jameson  v.  Myles,  7  W. 
Va.  311. 


Mortgages  and  Deeds  of  Trust 


X7 


L  Deed  of  Trust  Executed  Jointly  by 
Owner  and  Holder  of  Vendor's 
Lien. 

Where  the  holder  of  a  vendor's  lien 
joins  with  the  -owner  of  the  land 
charged  with  such  lien  in  a  deed  of 
trust  granting  the  land  by  the  words, 
"grant,  bargain,  sell  and  confirm,"  to  a 
trustee  in  trust  to  secure  a  debt  to  a 
third  party,  and  to  pay  the  balance  of 
proceeds  of  sale  under  it  to  the  owner 
of  the  land  owing  the  vendor's  lien, 
such  deed  of  trust  is  valid  and  will 
discharge  the  vendor's  lien  as  to  both 
the  debts  secured  by  the  deed  of  trust 
and  the  owner  of  the  land.  Such  deed 
of  trust  is  as  to  the  owner  of  the  land 
a  grant,  and  as  to  the  holder  of  the 
lien  a  confirmation,  and  under  §  8,  ch. 
71,  Code,  and  §  1,  ch.  72,  Code,  passes 
the  whole  estate  or  interest  of  the 
grantors  in  the  land,  including  the 
vendor's  lien,  for  the  purposes  speci- 
fied in  the  deed  of  trust.  Turk  v. 
Skiles,  45  W.  Va.  82,  30  S.  E.  234.  See 
the  title  VENDOR'S  LIEN. 
j.  Deed  of  Trust  by  Three  Persons  to 
Secure  Debt  of  Two. 

Where  three  parties  unite  in  a  deed 
of  trust,  conveying  their  joint  property 
to  secure  a  debt,  which  is  afterwards 
ascertained  to  be  the  debt  of  only  two 
of  them,  the  third  party  should  be 
treated  as  the  surety  of  the  other  two. 
Breckinridge  v.  Breckinridge,  98  Va. 
561,  31  S.  E.  892.  See  the  title  SURE- 
TYSHIP. 
e.    Mortgagee  or  Beneficiary. 

National     Bank.— See     the     title 
BANKS  AND   BANKING,  vol.  2,  p. 
328. 
3.  Who  May  Be  Trustee. 

See  post,  *'Who  May  Be  Trustee," 
VIII,  A. 

C.   CONSIDERATION. 
1.  Necessity. 

A  mortgage  or  deed  of  trust  must  be 
supported  by  a  consideration.  Morris 
V.  D.nvis,  83  Va.  297,  8  S.  E.  247; 
Suavely  V.  Pickle,  29  Gratt.  27. 


It   is   essential   to   a    mortgage   that 
there  should  be  a  debt  to  be  secured. 
j  Suavely  v.  Pickle,  29  Gratt.  27. 
'  2.    Sufficiency, 
a.   In  General. 

An  agreement  that  A  should  advance 
for  B  to  C  the  amount  of  B's  debt  and 
interest,  and  the  actual  payment  of 
the  same  by  A  creates  a  debt  which 
may  be  the  consideration  for  a  mort- 
gage.    Snavely  v.  Pickle,  29   Gratt.  27. 

Expenditures  for  needful  repairs  and 
money  advanced  to  pay  off  the  mort- 
gage indebtedness  secured  on  the  same 
land  may  be  considered  in  determining 
whether  or  not  there  was  a  valuable 
consideration  for  an  equitable  mort- 
gage. Ruffners  v.  Putney,  12  Gratt. 
541. 

Fraudulent  and  Voluntery  Deeds  of" 
Trust    or    Mortgages. — See    the     title 
FRAUDULENT  AND  VOLUNTARY 
CONVEYANCES,  vol.  6,  p.  540. 
b.  Pre-Existing  Debts. 

The  existence  of  antecedent  debts 
is  a  valuable  consideration  for  a  con- 
veyance or  assignment  of  property  to 
'  secure  the  payment  of  the  debts,  and 
I  the  trustee  and  creditors  are  pur- 
chasers for  a  valuable  consideration. 
Western  Mining,  etc.,  Co.  v.  Peytona 
Cannel  Coal  Co.,  8  W.  Va.  406,  441; 
Kimmins  v.  Wilson,  8  W.  Va.  584,  591; 
Cox  V.  Wayt,  26  W.  Va.  807,  817;  Mc- 
Clanachan  v.  Siter,  2  Gratt.  280;  Riche- 
son  V.  Richeson,  2  Gratt.  497;  Wickham 
V.  Lewis,  13  Gratt.  427;  Evans  v. 
Greenhow,  15  Gratt.  153. 

Though  a  bond  and  deed  of  trust 
is  usurious  and  void,  yet  if  part  of  the 
consideration  of  the  bond  was  a  pre- 
existing valid  debt,  which  continues  to 
be  a  valid  debt,  a  court  of  equity  will 
not  compel  the  obligee  to  establish  his 
claim  at  law  before  proceeding  to  en- 
force his  security.  Bank  v.  Arthur,  3 
Gratt.  173;  White  v.  Freeman,  79  Va. 
597,  599.  See  also.  Bank  v.  Hupp,  10 
Gratt.  23,  57. 
c.   Future  Advances. 

In  General.— A  deed  of  trust  or  mort- 
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gage  made  bona  fide  for  the  purpose 
of  securing  debts  expected  to  be  con- 
tracted in  the  course  of  future  dealings 
between  the  parties,  is  a  just  and  valid 
security.  Alexandria  Sav.  Inst.  v. 
Thomas,  29  Gratt.  483;  McCarty  v. 
Chalfant,  14  W.  Va.  531,  548;  McClana- 
chan  V.  Siter,  2  Gratt.  280;  Didier  v. 
Patterson,  93  Va.  534,  537,  25  S.  E.  661 ; 
First  Nat.  Bank  v.  Turnbull,  32  Gratt. 
695,  34  Am.  Rep.  791;  Boyce  t'.  Montauk 
Gas  Coal  Co.,  37  W.  Va.  73,  16  S.  E. 
501;  Barbour  v.  Tompkins,  31  W.  Va. 
410,  7  S.  E.  1. 

In  January,  1856,  by  deed  which  was 
duly  recorded,  T.  and  wife  conveyed 
to  D.  a  house  and  lot  in  trust  to  se- 
cure W.,  of  Philadelphia,  against  any 
loss  or  damages  which  he  might  sus- 
tain by  his  acceptance  of  any  drafts 
or  bills  which  might  thereafter  be 
drawn  by  T.  upon  W.,  which  accept- 
ance W.  had  agreed  to  make  for  the 
accommodation  of  T.  W.,  accordingly, 
from  the  date  of  the  deed  to  January, 
1861,  accepted  the  drafts  of  T.  to  a 
large  amount,  and  T.  was  indebted  to 
him  for  much  more  than  the  house 
and  lot  was  worth.  In  1871,  the  A. 
Savings  Bank  being  the  holder  of  three 
notes  of  T.  given  on  renewals  of  notes 
which  were  due  before  the  date  of  the 
deed,  filed  a  bill  against  T.  as  an  absent 
defendant,  to  attach  the  said  house  and 
lot,  insisting  that  the  deed  having  been 
given  to  secure  future  advances  was 
null  and  void  as  to  the  creditors  of  T. 
It  was  held,  that  though  W.  was  under 
no  liabilities  for  T.  when  the  deed  was 
executed,  it  is  a  valid  security  for  all 
his  acceptances  for  T.  given  before 
some  other  creditor  had  acquired  a 
lien  on  the  house  and  lot.  Alexandria 
Sav.  Inst.  V.  Thomas,  29  Gratt.  483. 

Conveyance  by  Insolvent. — Where  an 
insolvent  d'ebtor  conveys  all  the  prop- 
erty owned  by  him,  being  the  equity 
of  redemption  in  a  certain  tract  of  land 
in  trust  to  secure  future  repairs  to  be 
made  thereon,  and  it  does  not  appear 
that  such  repairs  added  to  or  enchanced 
the  value  thereof,  such  conveyance  will 


I. 


be  held  void,  under  §  2,  ch.  74,  of  the 
Code,  as  to  the  preference  thereby  se- 
cured. Lawyer  v.  Barker,  45  W.  Va. 
468,   31    S.    E.   964. 

Necessity     for     Statement     as     to 
Amount  of  Future  Advances. — And  it 
is   not   necessary   to   the   validity   of   a 
deed    of   trust    given    to   secure    future 
advances   that   the   amount   of  the   ad- 
vances should  be  stated  upon  the  face 
of    the     instrument.     Alexandria     Sav. 
Inst.  V.  Thomas,  29   Gratt.   483;    Riggs 
\v.    Armstrong,    23    W.    Va.    760;    First 
I  Nat.    Bank  v.   Turnbull,   32   Gratt.   695. 
I     Against  Whom  Mortgage  Is  Valid. — 
I  A  mortgage  or  deed  of  trust  to  secure 
j  future   advances  is  valid   to  the  extent 
I  of  the  amount  named  therein,  not  only 
as    between    the    parties    but    also    as 
against    subsequent     purchasers,    after 
advances   are    made,    with    constructive 
,  or  actual  notice  of  the  mortgage.     Mc- 
Carty V.  Chalfant,  14  W.  Va.  531,  548. 
I      But    parol    evidence    is    inadmissible, 
I  as  against  a  subsequent  bona  fide  mort- 
'  gagee  without  notice,  to  prove  that  the 
I  time   of  the   execution   of   the   deed   it 
I  was  agreed  between  the  parties  thereto 
j  that  the  trustee  should  hold  the  prop- 
;  erty  in  trust  to  secure  debts  due  from 
I  or   advancements    to   be    made   to   the 
grantor.      McClanachan     v.      Siter,     2 
Gratt.  280. 

Whether  Future  Advances  Are  within 
Description  of  Debt  Secured  by  Deed 
of  Trust.— See  post,  "Future  Ad- 
vances," VII,  B,  2,  c. 

3.  Legality. 

See  generally,  the  title  ILLEGAL 
CONTRACTS,  vol.  7,  p.  241. 

Deed  of  Trust  to  Secure  Notes  Pay- 
able    in     Confederate     Currency. — In 

Brown  v.  Wylie,  2  W.  Va.  502,  510,  98 
Am.  Dec.  781,  a  trust  deed  to  secure 
notes  payable  in  confederate  currency 
was  held  illegal  and  void,  and  a  court 
of  equity  would  not  lend  its  aid  to  en- 
force the  payment  of  them,  either  by 
decreeing  payment  of  them  or  selling 
the  land  for  that  purpose;  neither  would 
it  lend  its  aid  to  the  maker  of  the  notes 
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to  have  them  canceled,  but  left  the  par- 
ties in  pari  delicto  to  rest  in  the  con- 
dition in  which  they  had  placed  them- 
selves. See  the  title  ILLEGAL  CON- 
TRACTS, vol.  7,  pp.  261,  262. 

Effect  of  Usury. — As  to  effect  of 
usury  on  validity  of  mortgage  or  deed 
of  trust,  see  the  title  USURY. 

D.    FORM  AND  CONTENTS. 

1.  Writing. 

The  law  requires  all  incumbrances 
by  way  of  mortgage  or  trust,  of  per- 
sonal as  well  as  real  property,  to  be  in 
writing.  McClanachan  v.  Siter,  2  Gratt. 
280. 

2.  Description  of  Property  Conveyed. 
See  generally,  the  title  DEEDS,  vol. 

4,  p.  398.  And  see  post,  "Property 
Conveyed,"  VII,  A. 

In  General. — Mortgages  and  deeds  of 
trust  must  so  describe  the  property  in- 
tended to  be  conveyed,  that  it  may  be 
identified.  Florance  v.  Morien,  98  Va. 
26,  34  S.  E.  890;  Vanmeter  v,  Vanmet- 
crs,  3  Gratt.  148;  Chapman  v.  Pitts- 
burgh, etc.,  R.  Co.,  26  W.  Va.  299; 
Williamson  v.   Payne,   103   Va.   551,   49 

5.  E.  660;  Hardaway  v,  Jones,  100  Va. 
481,   41    S.    E.    957. 

Description  of  Real  Property.— If 
property  conveyed  be  so  described  or 
identified  in  the  conveyance  that  a  sub- 
sequent purchaser  or  encumbrancer 
would  have  the  means  of  ascertaining 
with  accuracy  what  and  where  it  is, 
and  the  language  be  such  that,  if  he 
should  examine  the  instrument  itself  he 
would  obtain  thereby  actual  notice  of 
all  the  rights  which  were  intended  to 
be  created  or  conferred  by  it,  the  de- 
scription is  sufficient,  and  the  registry 
of  such  conveyance  operates  as  con- 
structive notice  to  subsequent  pur- 
chasers or  encumbrancers.  Florance  v. 
Morien,  98  Va.  26,  34  S.  E.  890. 

Where  a  mortgage  described  the 
property  conveyed  as  "all  of  the  lands 
of  the  grantor  in  the  county  of  H," 
it  was  held,  that  this  was  sufficient  to 
pass  all  of  the  lands  of  the  grantor  m 
that  county.     Vanmeter  v,  Vanmeters, 


3  Gratt.  148;  Florance  v.  Morien,  93 
Va.  26,  34  S.  E.  890. 

But  where  a  deed  of  trust  described 
a  tract  of  land  as  "a  piece  of  land  near 
Bacon  Quarter  Branch"  this  descrip- 
tion was  held  too  vague  and  indefinite 
to  create  a  right  of  property  in  any 
particular  parcel  of  land.  George  v. 
Bates,  90  Va.  839,  20  S.  E.  828. 

Description  of  After- Acquired  Prop- 
erty.— If  it  be  conceded  that  property 
to  be  acquired  in  the  future  can  be  con- 
veyed, still  it  is  necessary  to  show  by 
the  conveyances  thai  it  was  the  inten- 
tion of  the  grantor  to  convey  such 
property,  and  that  apt  words  were 
used  to  effectuate  that  purpose.  Mur- 
ray V.  Farmville,  etc.,  R.  Co.,  101  Va. 
262,  263,  43   S.  E.  553. 

Description  of  Personal  Property. — 
See  the  title  CHATTEL  MORT- 
GAGES, vol.  2,  p.  804. 

3.  Description  of  Indebtedness  Secured. 

Sec  post,  "Indebtedness  Secured," 
VII,  B. 

A  mortgage  or  deed  of  trust  to  be 
valid  must  in  some  way  describe  and 
identify  the  indebtedness  it  is  intended 
to  secure.  Literal  accuracy  is  not  re- 
quired, but  the  description  of  the  debt 
must  be  correct,  so  far  as  it  goes,  and 
full  enough  to  direct  the  attention  to 
the  sources  of  correct  information  in 
regard  to  it,  and  be  such  as  not  to  mis- 
lead or  deceive  as  to  the  nature  or 
amount  of  it.  Goff  v.  Price,  42  W.  Va. 
384,  26  S.  E.  287;  Keagy  v.  Trout,  85 
Va.  390,  7   S.   E.  329. 

But  it  has  been  held,  that  the  validity 
of  a  deed  of  trust  executed  in  good 
faith  is  not  affected  by  the  fact  that 
the  amount  of  the  debt  secured  is  not 
described  with  accuracy,  though  where 
the  amount  is  not  ascertained  a  court 
of  equity  will  enjoin  a  sale  until  the 
true  amount  can  be  determined.  Riggs 
V.  Armstrong,   23   W.  Va.   760. 

Mortgage  to  Secure  ''All  Debts  Due 
the  Grantee." — But  where  a  mortgage 
deed  purports  to  secure  all  debts  due 
from   the   grantor  to   the   grantee,   and 
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to  indemnify  the  grantee  for  all  of  his 
suretyships  for  the  grantor,  without 
specifying  either  the  debts  or  the 
suretyships,  the  deed  is  valid  to  secure 
all  debts  and  suretyships  existing  at 
the  time  of  the  execution  of  the  deed. 
Vanmeter  v.  Vanmcters,  3  Gratt.  148. 
4.   Designation  of  Parties. 

Designation  of  Trustee. — Where  a 
deed  of  trust  failed  to  designate  a 
trustee,  but  was  executed  in  blank  as 
to  him,  it  was  held,  that  it  was  not 
void  for  that  reason,  but  would  operate 
as  an  equitable  lien  on  the  property 
embraced  therein.  Dulaney  v.  Willis, 
95  Va.  606,  29  S.  E.  324.  See  post, 
"Equitable  Mortgages,"  IV. 

Designation  of  Beneficiaries. — Where 
deeds  do  not  upon  their  face  show  any 
trust  to  be  held  upon  land,  therein 
conveyed,  which  land  has  been  sold  to 
third  parties,  judgments  against  par- 
ties who  are  alleged  to  be  secret  bene- 
ficiaries in  such  deeds,  can  not  be  en- 
forced against  the  lands  in  the  hands 
of  the  third  parties,  who  are  innocent 
purchasers  without  notice.  Hill  v. 
Ruflfner,  3  W.  Va.  538. 

And  so  a  mere  recital  in  a  deed  of 
trust,  given  by  a  corporation  to  secure 
an  issue  of  bonds,  that  the  money  de- 
rived from  the  sale  of  the  bonds  was 
to  be  used  to  pay  the  debts  of  the 
corporation  creates  no  trust  in  favor 
of  any  creditor  of  the  corporation, 
either  to  deliver  any  of  the  bonds  or 
to  pay  over  the  proceeds  thereof  to 
him.  Roanoke,  etc.,  Co.  v.  Hicks,  96 
Va.  510,  32  S.  E.  295;  Powell  v.  White, 
11  Leigh  309.  See  also,  -Watkins  v, 
Dupuy,  87  Va.   87,   12  S.   E.   294. 

Nor  does  a  stipulation  of  the  mort- 
gagee to  deliver  a  certain  number  of 
the  bonds  to  the  corporation  "to  be 
applied  to  the  payment  of  its  outstand- 
ing indebtedness,  and  to  such  as  the 
board  of  directors  shall  determine," 
create  any  trust  in  the  corporation 
which  it  can  be  called  upon  to  admin- 
ister in  a  court  of  equity.  Roanoke 
St  R.  Co.  V.  Hicks,  96  Va.  510,  32  S.  E. 
295. 


Where  there  were  two  deeds  of  trust, 
the  first  not  appearing  to  have  been 
made  with  the  knowledge  of,  or  to 
have  been  ratified  by,  any  creditor  or 
trustee  named  therein,  and  under  which 
no  claim  was  asserted  until  the  execu- 
tion of  the  second  deed,  and  the  applica- 
tion of  the  proceeds  thereunder,  and 
then  the  claim  was  asserted  by  a  per- 
son not  named  in  the  deed,  or  known 
to  be  a  creditor,  it  was  held  that  such 
creditor  was  not  entitled  to  relief 
against  the  cestui  que  trust  in  the  sec- 
ond deed.  Spencer  v.  Ford,  1  Rob. 
648. 

5.  Promise  to  Pay. 

It  is  usual  for  the  mortgagor  to 
oblige  himself  by  the  deed  to  pay  the 
debt  or  repay  the  money  borrowed; 
but  the  omission  to  insert  such  an  obli- 
gation in  the  deed,  or  to  execute  any 
collateral  personal  obligation  to  pay 
the  debt,  will  not  in  any  way  vitiate 
the  deed  or  deeds  and  defeasance  a-* 
a  mortgage,  or  convert  the  defeasance 
into  a  conditional  sale,  because  there 
was  no  such  personal  obligation,  but 
only  a  covenant  by  the  grantor  to  re- 
convey  on  the  payment  of  the  debt  at 
a  given  time.  Davis  v.  Demming,  12 
W.  Va.  246,  281. 

But  an  action  of  covenant  can  not  be 
maintained  upon  the  proviso  in  a  mort- 
gage deed  that  upon  a  payment  of  a 
certain  sum  of  mony  the  deed  shall  be 
void,  there  being  no  express  covenant 
for  the  payment  of  money.  Drummond 
V.  Richards,  2  Munf.  337. 

6.  Condition  or  Defeasance. 

The  usual  form  of  a  mortgage  is  by 
a  single  deed,  which  contains  the  whole 
contract,  but  it  frequently  is  put  in  the 
form  of  two  deeds,  one  an  absolute 
conveyance  executed  by  the  mortgagor, 
the  other  a  defeasance  executed  at  the 
same  time  by  the  mortgagee.  The  last 
mode  is  as  effectual  to  create  a  mort- 
gage as  the  first.  Davis  v.  Demming, 
12    W.    Va.    246,    280. 

The  usual  n^ode  of  drawing  a  mort- 
gage, whether  it  be  in  one  deed,  or  in 
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a  deed  and  defeasance  separately,  is  to 
insert  a  clause,  that  if  the  debt  is  paid 
or  covenants  performed  by  a  given  day, 
the  deed  shall  be  void;  but  the  deed 
or  deed  and  defeasance  is  just  as  effec- 
tual as  a  mortgage,  though  instead  of 
such  a  proviso  there  is  a  covenant  by 
the  mortgagee  in  the  deed,  or  defea- 
sance, that  he  will  reconvey  the  land 
to  the  grrantor  in  the  deed,  if  the  debt 
is  paid,  or  the  covenant  performed  by 
a  given  time.  Davis  v.  Demming,  12 
W.  Va.  246,  280. 

Bouvier,  in  his  law  dictionary,  de- 
fines defeasance  as  applied  to  contracts 
to  be  "an  instrument  which  defeats  the 
force  or  operation  of  some  other  deed 
or  estate.  That  which  in  the  same 
deed  is  called  a  condition,  in  another 
deed  is  a  defeasance."  Simmons  v. 
Insurance  Co.,  8  W.  Va.  474,  486. 

R    EXECUTION. 
1.    Signing. 

As   to  necessity  of  signing,  see  the 
title  DEEDS,  vol.  4,  p.  399. 
S.    Sealing. 

Neceflttty  of  Seat— A  deed  of  trust 
must  be  under  seal  to  be  valid;  the 
seal  is  an  indispensable  legal  essential 
of  the  instrument  itself.  Wolf  v.  Vio- 
lett,  78  Va.  57,  60. 

In  order  to  be  formally  correct,  at 
law,  as  a  deed  trust,  and  entitled  to 
be  recorded  as  such,  it  is  essential  that 
the  deed  should  be  executed  under  the 
seal  of  the  grantor.  Atkinson  v.  Mil- 
ler, 34  W.  Va.  115,  11  S.  E.  1007. 

When  a  paper  purporting  *to  be  a 
deed  of  trust  does  not  appear  to  have 
been  executed  under  the  seals  of  the 
grantors,  it  does  not  create  a  lien  so 
as  to  defeat  subsequent  judgment 
creditors.  And  such  paper  does  not 
come  within  the  provisions  of  the  4th 
section  of  ch.  118,  Code  of  Virginia, 
1860,  for  while  it  might  be  technically 
a  contract  for  a  conveyance  of  the 
land,  it  is  in  substance  nothing  more 
than  a  contract  for  a  lien  upon  the  land 
to  be  created  by  a  deed  of  trust.  Pratt 
V.  Clemens,  4  W.  Va.  443. 


When  a  paper  purporting  to  be  a 
deed  conveying  land  to  secure  debts 
of  the  grantors  appears  to  have  been  ex- 
ecuted not  under  the  seals  of  the  grant- 
ors, it  does  not  create  a  lien,  so  as  to 
defeat  a  subsequent  attaching  creditor 
of  the  grantors.  Such  a  paper  is  in 
substance  nothing  more  than  a  contract 
for  a  lien  upon  the  land  to  be  created 
by  a  deed  of  trust.  Shattuck  v.  Knight, 
25  W.  Va.  590. 

If  one  attempts  to  convey  land  to  an- 
other, but  from  want  of  a  seal  the  in- 
strument does  not  pass  legal  title,  it 
still  confers  equitable  title;  and  as- 
sessment of  the  land  in  the  name  of  the 
purchaser  under  such  contract  or  con- 
veyance will  save  it  from  a  tax  sale  in 
the  name  of  such  former  owner,  as 
such  sale  passes  no  right  to  the  tax 
purchaser.  Boggess  v.  Scott,  48  W.  Va. 
316,  37  S.  E.  661. 

In  a  late  case  it  was  held,  that  a 
paper  made  for  a  deed  of  trust  convey- 
ing land  to  secure  a  debt  signed  by  the 
grantor,  but  without  a  seal,  though  not 
effectual  as  a  deed  of  trust  at  law,  is 
an  equitable  mortgage,  enforceable  in 
equity,  and  may  be  recorded  under  § 
4,  ch.  74,  W.  Va.  Code,  1868,  and  when 
recorded  is  a  lien  valid  against  sub- 
sequent purchasers  and  creditors.  At- 
kinson V.  Miller,  34  W.  Va.  115,  11  S. 
E.  1007,  disapproving  Pratt  v.  Clemens, 
4  W.  Va.  443;  Shattuck  v.  Knight,  25 
W.  Va.  590. 

What  Constitutes  Sealing  by  Corpo- 
ration.—See  the  titles  CORPORA- 
TIONS, vol.  3,  p.  529;  SEALS  AND 
SEALED  INSTRUMENTS. 

Effect  of  More  Seals  than  Signatures. 
— The  validity  of  a  mortgage  is  not 
affected  by  its  having  on  it  an  extra 
seal.  Kyger  v.  Sipe,  89  Va.  507,  16  S. 
E.  627. 

3.  Acknowledgment. 

Sec  the  title  ACKNOWLEDG- 
MENTS, vol.  1,  p.  104. 

4.  Delivery. 

A  deed  of  trust  only  takes  effect  from 
the   time   of  its   delivery.     What   con- 
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stitutcs  delivery  depends  in  all  cases 
upon  the  intention  of  the  grantor.  If 
he  executes  and  acknowledges  a  deed 
as  his,  and  either  retains  it,  or  de- 
livers it  to  a  third  person,  though  that 
person  be  not  an  agent  of  t?he  grantee, 
it  is  a  good  delivery  in  contemplation 
of  law.  Hunt  v.  Brent,  1  Va.  Dec. 
258;  Harman  v.  Oberdorfer,  33  Gratt. 
497;  Raines  v.  Walker,  77  Va.  92; 
Hardy  v,  Norfolk  Mfg.  Co.,  80  Va. 
404;  Tate  v.  Tate,  85  Va.  205,  7  S.  E. 
352;  Ferguson  v.  Bond,  39  W.  Va.  561, 
20  S.  E.  591. 

Thus  where  a  grantor  had  a  deed  of 
trust  prepared,  conveying  all  of  his 
property  to  a  trustee  to  secure  his 
creditors,  and  the  deed  of  trust  was  ac- 
knowledged for  recordation,  and  would 
have  been  recorded,  but  for  the  war 
raging  in  the  section  where  the  deed 
was  executed  at  the  time;  and  the  deed 
was  then,  with  the  trustee's  knowledge 
deposited  with  a  niece  of  the  grantor, 
who  had  other  important  papers  of  his, 
and  she  was  told  by  him  of  its  impor- 
tance, and  asked  to  take  care  of  it,  and 
the  paper  remained  in  her  possession 
until  the  grantor's  death,  when  it  was 
taken  possession  of  by  the  trustee,  ad- 
mitted to  record  by  him,  and  he  filed 
a  bill  for  the  proper  execution  of  the 
deed  and  a  distribution  of  the  funds, 
it  was  held,  that  the  delivery  to  the 
third  person  was  sufficient  delivery  un- 
der the  circumstances  of  the  case. 
Hunt  V,  Brent,  1  Va.  Dec.  258. 

5.    Acceptance. 

a.  Acceptance  by  Trustee. 

Presumption  of  Acceptance. — ^The  ap- 
pointment of  a  trustee  takes  place  at 
the  time  of  the  execution  of  the  deed 
of  trust,  and  it  is  not  necessary  that 
the  trustee  should  accept  the  trust; 
for  the  acceptance  of  the  grantee  is 
knplied  in  the  delivery,  and  the  law 
presumes  that  every  estate  is  beneficial 
to  the  party  to  whom  it  is  conveyed, 
until  he  renounces  it.  Bowden  v.  Par- 
rish,  86  Va.  67,  9  S.  E.  616;  Merchants' 
Bank  v.  Ballou,  98  Va.  112,  32   S.   E. 


481;  Skip  with  v.  Cunningham,  8  Leigh 
271,  31  Am.  Dec.  642;  Christian  v, 
Yancey,  2  Pat.  &  H.  240. 

And  where  the  trustee  gives  a  power 
of  attorney  to  an  agent  to  execute  the 
trust,  and  institutes  a  suit  to  recover 
the  trust  subject,  acceptance  ^f  the 
trust  will  be  implied.  Christian  v. 
Yancey,  2  Pat.  &  H.  240. 

Delay  as  a  Bar  to  Acceptance. — ^A  de- 
lay of  ten  months  by  the  trustee  to  ac- 
cept a  deed  of  trust,  and  expressions 
of  doubt  and  hesitation  about  accept- 
ing the  trust  made  to  a  creditor  of  the 

I  grantor  claiming  against  the  deed,  are 
no  bar  to  subsequent  acceptance  of  the 
trust.  Christian  v.  Yancey,  2  Pat  & 
H.  240. 

Relation  of  Delayed  Acceptance. — 
And  the  acceptance  of  a  trust  under  a 
trust  deed  relates  back  to  the  date  of 
the  deed;  and  the  title  of  a  trustee,  who 
accepted   after   a   sale   of  a   trust  sub- 

'  ject    under    an    execution    against    the 

\  grantor  in  the  deed  of  trust,  made  after 
the  record  of  the  deed  of  trust  and  be- 
fore the  acceptance  by  the  trustee,  was 
held  good  against  a  purchaser  at  such 
sale.  Christian  v.  Yancey,  2  Pat.  &  H. 
240. 

Efifect  of  Acceptance. — The  accept- 
ance of  the  trust,  by  the  trustee,  estops 
him  from  denying  the  title  of  his  bene- 
ficiary, and  he  can  not  afterwards  set 
up  a  claim  to  the  ^rust  property.    Mor- 

I  ris  V.  Morris,  48  W.  Va.  430,  37  S.  E. 

!  570. 

I     Efifect  .of    Failure    of    Nonresident 

I  Trustee  to  Accept  Trust.— Where   the 

I  trustee  in  the  deed  did  not  sign  it  and 
it  does  not  appear  that  he  accepted  or 
acted  under  it,  and  he  lives  out  of  the 
state,  and  is  not  a  party  to  the  suit, 
the  court  may  decree  a  sale  of  the  land 
and  appoint  a   commissioner  to   make 

I  the  sale.    Barger  v.  Buckland,  28  Gratt. 

■  850. 

i  b.   Acceptance  by  Creditors  Secured. 

i  It  is  not  necessary  to  the  validity 
of  a  deed  of  trust  to  secure  creditors, 
that   it   should   be   executed   by   them. 
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The  deed  passes  the  legal  title  as  soon 
as  executed  by  the  grantor  and  the 
trustee,  and  can  only  be  avoided  by  the 
dissent  or  disclaimer,  express  or  im- 
plied, of  the  trust  creditors.  Zell 
Guano  Co.  v.  Heatherly,  38  W.  Va.  409, 
18  S.  E.  611;  Skipwith  v.  Cunningham, 
8  Leigh  271,  31  Am.  Dec.  642. 

Though  the  deed  be  executed  with- 
out the  knowledge  of  the  creditors  se- 
cured by  it,  yet  if  when  informed  of 
its  execution  they  assent  to  it,  it  is 
valid.    Cochran  v.  Paris,  11  Gratt.  348. 

6.   Recordiiig. 

See   the  title   RECORDING  ACTS. 

F.   EFFECT  OF  FRAUD,  MISTAKE 
OR  USURY. 
Fraud  by  Agent  in  Obtaining  Deed 
of  Trust  for  Larger  Amount  than  Due. 

— If  the  evidence  shows  that  a  deed 
of  trust  was  fraudulently  obtained  by 
an  agent  from  his  principal  for  a  larger 
amount  than  was  due,  the  deed  should 
stand  as  a  security  for  only  the  amount 
actually  due.  Jackson  v.  Pleasanton, 
101  Va.  282,  43  S.  E.  573. 

Mortgages  or  Deeds  of  Trust  in 
Fraud  of  Creditors.— See  the  title 
FRAUDULENT  AND  VOLUNTARY 
CONVEYANCES,  vol.  6,  p.  540. 

Conveyance  by  Woman  Pending 
Marriage  in  Fraud  or  Martial  Rights  of 
Husband. — A  deed  of  trust  executed  by 
a  woman  a  few  days  before  her  mar- 
riage, to  secure  a  debt  due  to  her 
daughter  by  a  former  marriage,  held 
to  be  valid.  Fletcher  v.  Ashley,  6 
Gratt.  332.  See  generally,  the  title 
HUSBAND  AND  WIFE,  vol.  7,  p. 
178. 

Mistake. — Where  a  debtor  conveys 
land  to  a  trustee  to  secure  the  payment 
of  debts,  no  definite  price  is  fixed,  and 
so  the  estimated  quantity  of  the  land  is 
not  an  element  in  fixing  the  price. 
Consequently,  excess  in  the  actual 
quantity  of  the  land  does  not  entitle 
the  grantor  in  the  deed  of  trust  to  a 
rescission  of  the  conveyance,  or  to 
zompensation  for  the  excess.    Western 


Mining,    etc..    Co.   v.    Peytona    Cannel, 
etc.,  Co.,  8  W.  Va.  406. 

In  March,  1844,  by  an  agreement  in 
writing,  D.  sells  a  tract  of  land  to  M., 
for  which  M.  is  to  transfer  to  D.  bonds 
of  K.,  secured  by  a  deed  of  trust  on 
real  estate,  and  gives  his  bond  for  the 
balance  of  the  purchase  money,  payable 
in  ten  years  with  interest,*  and  M.  is  to 
convey  the  land  in  trust  to  secure  the 
payment  of  the  bonds  of  K.,  and  the 
balance  of  the  purchase  money.  In 
December,  1844,  M.  conveys  the  land 
in  trust  to  secure  to  D.  a  bond  of 
$6,000,  payable  in  ten  years  with  in- 
terest, but  no  reference  is  made  in  the 
deed  to  the  bonds  of  K.  The  real  es- 
tate on  which  the  bonds  of  K.  are  se- 
cured diminishes  in  value,  and  when  sold 
by  D.  in  1852,  brings  only  one-third  of 
the  amount  due  on  the  bonds.  In  1858, 
C.  trustee,  claiming  under  D.,  files  his 
bill  against  M.  and  others,  claiming  that 
by  mistake  the  deed  of  trust  executed 
by  M.  omitted  to  secure  the  K.  bonds. 
A  witness  who  drew  the  agreement, 
but  was  not  present  when  the  deed 
was  drawn  and  executed,  says  he  in 
1845  called  attention  to  the  mistake, 
and  was  told  the  agreement  was  suffi- 
cient to  bind  the  land.  It  was  held, 
that  the  presumption  is,  that  the  in- 
tention to  secure  the  K.  bonds  by  the 
deed  was  relinquished  before  the  deed 
was  drawn  and  executed;  and  the  evi- 
dence is  insufficient  to  rebut  that  pre- 
sumption. The  parties  having  known, 
as  early  as  1852,  that  the  real  estate 
on  which  the  K.  bonds  was  secured 
was  not  sufficient  to  discharge  them, 
and  they  having  delayed  until  1858  be- 
fore they  filed  their  bill,  they  are  pre- 
cluded by  their  laches  from  any  re- 
lief.    Carter  v.  McArtor,  28  Gratt.  356. 

Usury. — Generally,  as  to  usury  in 
mortgages  or  deeds  of  trust,  see  the 
title  USURY. 

An  agreement  to  set  the  profits 
against  interest  on  the  money  lent  is 
usurious,  if  the  amount  of  the  profits 
is  greater  than  the  legal  rate  of  inter- 
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est.      Robertson    v.    Campbell,    2    Call 
421. 

G.    EFFECT  OF  DEFECTS  OR  IN- 
FORMALITIES. 

As  to  effect  of  defective  or  informal 
mortgages  by  way  of  equitable  liens, 
see  post,  "Equitable  Mortgages,"  IV. 

IV.  Equitable  Mortgages. 

A.   WHAT  CONSTITUTES. 
1.    In  General. 

Courts  of  equity  have  long  recog- 
nized a  species  of  security  known  as  an 
equitable  mortgage,  and  will  give  it 
the  effect  of  a  legal  mortgage.  Wher- 
ever it  appears  by  writing,  signed  by 
a  debtor,  that  he  intends  to  charge  his 
debt  upon  certain  property  of  his  own, 
courts  of  equity,  at  the  instance  of  the 
creditor,  will  effectuate  the  intention. 
Nor  is  it  material  in  what  form  of  in- 
strument the  intention  is  expressed; 
mere  promises,  powers  of  attorney, 
deeds  imperfectly  executed,  and  other 
written  papers,  have  been  held  to  create 
equitable  mortgages  in  the  contempla- 
tion of  courts  of  equity.  Those  courts, 
on  the  general  principles  of  their  ju- 
risdiction, have  always  specifically  exe- 
cuted such  contracts.  The  law  courts 
giving  either  no  relief,  or  inadequate 
relief,  for  this  reason  the  courts  of 
equity  have  taken  jurisdiction  and  given 
to  the  intention  of  the  parties  their 
full  effect.  Ruffners  v.  Putney,  12 
Gratt.  541. 

"If  the  transaction  resolve  itself  into 
a  security,  whatever  may  be  its  form, 
and  whatever  name  the  parties  may 
choose  to  give  it,  it  is  in  equity  a  mort- 
gage." Fidelity  Ins.  Trust,  etc.,  Co. 
V.  Shenandoah  Valley  R.  Co.,  33  W. 
Va.  761,  11  S.  E.  58. 

The  form  or  particular  nature  of 
the  agreement  which  shall  create  a  lien 
is  not  very  material,  for  equity  looks 
rather  at  the  final  intent  and  purpose 
than  at  the  form;  and  if  the  intent 
appears  to  give,  or  to  charge,  or  pledge 
property,  real  or  personal,  as  a  security 
"or  an  obligation,  and  the  property  is 


so  described  that  the  principal  things 
intended  to  be  given  or  charged  can 
be  sufficiently  identified,  the  lien  fol- 
lows. Knott  V.  Shepherdstown  Mfg. 
Co.,  30  W.  Va.  790,  5  S.  E.  266;  Wayt 
V.  Carwithen,  21  W.  Va.  516. 

2.  Agreements  to  Make  Mortgage  or 
Give  Lien  on  Property. 
In  General. — An  agreement  to  give  a 
mortgage  or  deed  of  trust,  not  objec- 
tionable for  want  of  consideration,  is 
treated  in  equity  as  a  mortgage,  upon 
the  principle  that  equity  will  treat  that 
as  done  which  by  agreement  is  to  be 
done.  Fidelity  Ins.  Trust,  etc.,  Co.  v. 
Shenandoah  Valley  R.  Co.,  33  W.  Va. 
761,  11  S.  E.  58;  Feely  v.  Bryan,  55  W. 
Va.  586,  588,  47  S.  E.  307;  Smith  v.  Pat- 
ton,  12  W.  Va.  541;  Atkinson  v.  Miller, 

'  34  W.  Va.  115,  11  S.  E.  1007;  Ott  v. 
King,  8  Gratt.  223;  Knott  v.  Shepherds- 

!  town  Mfg.  Co.,  30  W.  Va.  790,  5  S.  E- 

'  266;    Alexander    v.    Newton,    2    Gratt. 

I  266. 

As  to  creation  by  contract  to  give 
mortgage  or  lien,  sec  the  title  LIENS, 

.  vol.  9,  p.  329,  et  seq. 

I  A  debtor  contracts  to  give  a  lien 
on  two  adjoining  tenements,  to  secure 
the  debt,  and  the  creditor  is  in  posses- 
sion of  one  of  the  tenements  under  an 

,  agreement  by  which  the  rent  of  the 
tenement  is  to  be  taken  in  satisfaction 

,  of  the  interest  on  the  debt.  Afterwards 
the  debtor  becoming  embarrassed  in 
his  circumstances  conveys  all  his  prop- 
erty in  trust  to  pay  his  debts.  It  was 
held,  that  the  creditor  is  entitled  to  en- 
force his  equitable  lien  not  only  against 
the  debtor  but  his  creditors.  Ott  v. 
King,   8   Gratt.   224. 

Agreement  to  Give  Lien  on  After- 
Acquired  Property.  —  See  the  title 
LIENS,  vol.  9,  p.  332. 

Against  Whom  Mortgage  Will  Be 
Unheld. — "An  agreement,  on  a  suffi- 
cient consideration,  to  give  a  mortgage 
on  specific  property,  creates  an  equi- 
table lien  upon  such  property  which 
takes  precedence  of  the  claims  of  the 
promisor's  general  creditors,  and  of  the 
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claims  of  subsequent  purchasers  and  in- 
cumbrancers with  notice  of  the  lien." 
Fidelity  Ins.  Trust,  etc.,  Co.  v.  Shen- 
andoah Valley  R.  Co.,  33  W.  Va.  761, 
11  S.  E.  58;  Smith  v.  Patton,  12  W.  Va. 
541. 

But  if  such  contractor  renderes  this 
oquitable  lien  unavailing  by  executing 
a  mortgage  of  the  land  to  another  party 
liaving  no  notice  of  the  equitable  lien, 
this  would  not  justify  a  court  in  charg- 
'w^  any  other  lands  of  the  covenantor 
with  such  debt.  Smith  v.  Patton,  12 
W.  Va.  541. 

3.    Informal  Writings  Charging  Prop- 
erty with  Debt 

a.  In  General. 

Any  writing  charging  a  debt  on  prop- 
erty, though  not  a  formal  mortgage,  is 
an  equitable  mortgage  or  lien.  Feely 
r.  Bryan,  55  W.  Va.  586,  47  S.  E.  307. 

As  a  general  rule,  any  deed  or  writ- 
ten contract  entered  into  by  the  parties 
for  the  purpose  of  pledging  real  prop- 
erty or  some  interest  therein,  as  se- 
curity for  a  debt  or  obligation,  which  is 
informal  and  insufficient  as  a  common- 
law  mortgage,  but  which  by  its  terms 
shows  that  the  parties  intended  that  it 
should  operate  as  a  lien  or  charge  upon 
specific  property,  will  constitute  an 
equitable  mortgage  and  may  be  en- 
forced in  equity.  Wayt  v.  Carwithen, 
21  W.  Va.  516;  Fidelity  Ins.  Trust,  etc., 
Co.  V,  Shenandoah  Valley  R.  Co.,  33 
W.  Va.  761,  11  S.  E.  58;  Knott  v,  Shep- 
herdstown  Mfg.  Co.,  30  W.  Va.  790,  5 
S.  E.  266;  Dulaney  v.  Willis,  95  Va. 
$06,  29  S.  E.  324;  Ruffners  v.  Putney,  12 
Gratt.  541,  544. 

b.  Informal  Trust  Deeds. 
<1)    Defect  as  to  Parties. 

Failure  of  Husband  to  Unite  in  Mort- 
gage on  Wife's  Separate  Estate.— But 
an  instrument  executed  by  a  married 
woman  as  a  mortgage  on  her  separate 
estate,  but  invalid  as  such  because  her 
husband  did  not  unite  in  its  execution, 
does  not  create  an  equitable  lien  on 
the  land.    Norris  v.  Woods,  89  Va.  873, 


17  S.  E.  552;  Paxton  v.  Stuart,  80  Va. 
873. 

Failure  of  Trustee  to  Join  in  Deed  to 
Trust  Property. — A  deed  conveys  land 
to  a  trustee  to  hold  for  the  separate  use 

I  of  a  married  woman,  "expressly  reserv- 
ing, however,  to  the  said  E.  A.  C.  (the 
woman)    the    right    to    sell    and    unite 

;  with  her  husband  and  her  said  trustee 
in  conveying  all  or  any  part  of  said 
lands,  whenever  she  may  elect  to  do 
so."  She  and  her  husband  make  a 
deed  of  trust  on  the  land,  acknowl- 
edged by  them  properly,  to  which  the 
trustee  is  not  a  party;  but,  by  an  un- 
derwriting under  his  hand  and  seal  of 
same  date  with  the  trust,  he  agrees 
"that  the  above  trust  deed  may  be  exe- 
cuted, and,  in  the  event  that  a  sale  of 
the  above-named  lands  shall  have  to  be 
made,  I  will  unite  in  the  deed  convey- 
ing, provided  the  said  sale  is  made  ac- 
cording to  the  terms  of  this  trust  deed." 
The  instrument  is  recorded.  It  was 
held,  that  though  informal  for  the  want 
of  the  trustee  as  a  formal  party,  and 
not  passing  legal  title,  yet  it  creates 
a  lien  on  the  land  as  an  equitable  mort- 
gage. Bensimer  v.  Fell,  35  W.  Va.  15, 
12  S.  E.  1078. 

(2)   Want  of  Seal. 

A  paper  made  for  a  deed  of  trust 
conveying  land  to  secure  a  debt  signed 
by  the  grantor,  but  without  a  seal, 
though  not  effectual  as  a  deed  of  trust 
at  law,  is  an  equitable  mortgage,  en- 
forceable in  equity,  and  may  be  re- 
corded under  §  4,  ch.  74,  Code  of  1868, 
and  when  recorded  is  a  lien  valid 
against  subsequent  purchasers  and 
creditors.  Atkinson  v.  Miller,  34  W. 
Va.  115,  11  S.  E.  1007. 

(8)    Defective  Acknowledgment. 

See  the  title  LIENS,  vol.  9,  p.  331. 

(4)  Failure  to  Designate  Trustee. 

And  a  deed  of  trust  on  real  estate  to 
secure  creditors,  in  which  the  name  of 
the  trustee  is  left  blank,  is  an  equitable 
mortgage,  and  may  be  enforced  as  such, 
for  the  benefit  of  the  creditors  secured. 
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Dulaney  v,  Willis,  95  Va.  606,  29  S.  E. 
324. 

c.  Covenant  Charging  Real  Estate  with 
Liability. 

Where  a  purpose  is  distinctly  mani- 
fested by  the  owner  of  property  to 
charge  certain  liabilities  for  which  he 
is  bound,  upon  specific  portions  of  his 
estate,  real  and  personal,  declared  by  a 
covenant  under  seal,  for  a  considera- 
tion of  great  pecuniary  value,  equity 
will  treat  the  instrument  as  a  mort- 
gage. Ruffners  v.  Putney,  12  Gratt. 
541. 

R.  takes  a  conveyance  from  his  son- 
in-law,  P.,  of  the  equity  of  redemption 
in  certain  land,  and  sale  manufactories 
and  implements  thereon,  which  P.  had 
derived  from  R.,  and  which  he  had 
previously  conveyed  in  trust  to  secure 
certain  debts,  for  some  of  which  R. 
was  his  surety,  and  among  them  two 
debts  which  were  due  to  two  of  the 
sons  of  R.;  and  R.  covenants  with  P. 
to  pay  the  debts  secured  upon  it.  R. 
then  enters  into  a  covenant  with  his 
two  sons,  by  which  the  property  con- 
veyed by  P.  to  R.,  is  put  into  their  pos-  j 
session;  and  they  covenant  to  manage  ' 
the  same,  and  apply  the  proceeds  to  ! 
the  payment  of  the  debts  secured 
thereon,  until  said  debts  are  paid  out 
of  the  proceeds,  or  until  the  land  | 
should  be  sold  under  the  deed  of  trust 
or  otherwise,  so  as  to  discharge  all  of 
said  debts  out  of  the  proceeds.  And 
R.  covenanted  that  he  would  not  con- 
vey or  encumber  said  property,  or  any 
other  property,  of  R.,  to,  or  for  the 
benefit  of,  P.,  until  said  debts  are  paid; 
and  that  no  bequest  or  devise  by  R. 
to  P.  or  to  P.  and  his  wife,  should 
take  effect  or  accrue  to  his  or  their 
benefit,  nor  should  any  right  of  theirs 
as  heirs  at  law  of  R.  take  effect  for 
their  benefit,  until  said  debts  should 
be  fully  discharged.  R.  afterwards  by 
his  will  gave  certain  real  estate  to  P., 
and  he  probably  died  intestate  as  to  a 
part  of  his  estate.  The  sons  went  on 
to  manage  the  property,  expended  a 
large  amount  in  repairing  it;  and  one 


of  them  advanced  a  large  sum  to  pay 
the  two  preferred  debts  upon  the  prop- 
erty. And  it  was  doubtful  if  the  prop- 
erty was  a  full  security  for  the  debts 
upon  it.  P.  being  about  to  sell  a  part 
of  the  real  estate  devised  to  him  by  R., 
the  sons  enjoined  the  sale  on  the 
ground  that  under  their  covenant  with 
R.,  they  had  an  equitable  lien  upon  the 
property  devised  to  him  by  R.  It  was 
held,  that  the  property  in  possession  of 
the  sons  was  first  liable  to  the  payment 
of  the  debts;  and  if  that  was  not  suffi- 
cient, they  had  an  equitable  mortgage 
on  the  property  devised  by  R.  to  P.  or 
inherited  by  P.  or  his  wife,  which 
should  be  applied  to  pay  the  balance 
of  said  debts.  Ruffners  v.  Putney,  12 
Gratt.  541. 

A  husband  conveys  a  tract  of  laqd, 
one  part  of  which  is  his  own  and  the 
other  part  is  his  wife's  maiden  land,  in 
trust  to  secure  a  debt.  Afterwards  the 
husband  and  wife  unite  in  a  convey- 
ance of  the  land  to  a  third  person,  upon 
the  consideration  of  five  hundred  dol- 
lars, and  that  the  grantee  will  pay  the 
debt  to  secure  which  the  land  had  been 
conveyed  in  trust  by  the  husband.  The 
creditor  has  an  equitable  lien  upon  the 
land  under  this  last  deed,  which  is  good 
against  parties  claiming  under  the 
grantee.  And  if  the  five  hundred  dol- 
lars has  not  been  paid,  it  will  be  post- 
poned to  the  creditor's  lien.  William 
&  Mary  College  v.  Powell,  12  GratL 
372. 

4.  Deposit  of  Title  Deeds. 

An  equitable  mortgage  by  a  deposit 
of  title  deeds  can  not  exist  in  Virginia. 
Since  the  adoption  of  our  registration 
laws,  there  can  be  no  such  security 
against  a  subsequent  bona  fide  pur- 
chaser or  incumbrancer.  McClanachan 
V,  Siter,  2  Gratt.  280;  Kelly  v.  Lehigh 
Mining,  etc.,  Co.,  98  Va.  405,  36  S.  E. 
511. 

5.  Absolute  Deeds  as  Equitable  Mort- 

gages. 

See  ante,  "Transactions  Either  Mort- 
gages  or  Sales,"  VI. 
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6.  Power  of  Attorney. 

A  principal  debtor  executes  an  in- 
strument under  his  hand  and  seal,  by 
which  he  constitutes  the  surety  his  at- 
torney, for  the  special  purpose  of  mak- 
ing sale  of  a  certain  tract  of  land,  and 
applying  the  proceeds  to  the  payment 
of  the  debt;  but  it  is  provided  that  the 
land  is  not  to  be  sold  for  a  less  price 
than  one  dollar  per  acre;  and  the  prin- 
cipal binds  himself,  his  heirs,  etc.,  to 
warrant  and  defend  the  land  to  any 
person  or  persons  to  whom  the  Surety 
may  sell  as  aforesaid.  The  land  is  not 
sold  during  the  life  of  the  principal; 
and  after  his  death,  the  surety  pays 
the  debt,  and  then  files  a  bill  against 
the  administrator  and  heirs  of  the  prin. 
cipal,  insisting  that  the  instrument  cre- 
ated a  lien  in  equity  on  the  land  for 
his  indemnity,  and  praying  that  in  de- 
fault of  satisfaction  out  of  the  personal 
assets,  he  may  be  authorized  to  sell 
the  land  and  apply  the  proceeds  to  his 
reimbursement.  It  was  held,  that  the 
instrument  had  not  the  effect  of  an  eq- 
uitable mortgage  or  charge  upon  the 
land;  but  the  power  therein  contained, 
not  having  been  carried  into  effect  in 
the  grantor's  lifetime,  was  utterly  re- 
voked by  his  death.  Huston  v.  Can- 
tril,  11  Leigh  136. 

V.  Power  of  Sale  Mortgages. 

Right  of  Creditor  to  Exercise  Power 
of  Sale.— Where  the  deed  of  trust  is 
made  directly  to  the  creditor,  as  trustee 
to  satisfy  his  own  demands  by  a  sale 
of  the  property,  this  is  in  legal  effect  a 
mortgage  to  which  the  equity  of  re- 
demption is  an  incident,  and  the  reg- 
ular course  of  procedure  is  to  file  a 
bill  in  equity  for  his  foreclosure,  and  a 
sale  by  the  creditor  under  the  power 
is  irregular.  Chowning  v.  Cox,  1  Rand. 
306;  Taylor  v,  Chowning,  3  Leigh  654; 
Floyd  V.  Harrison,  2  Rob.  161;  Breck- 
enridgc  v.  Auld,  1  Rob.  148;  Morgan 
V.  Glendy,  92  Va.  86,  22  S.  E.  854;  Gor- 
don V,  Cannon,  18  Gratt.  387,  401. 

Loss  or  Waiver  of  Right  to  Object. 
— Though  if  a  mortgage  be  made  to  se- 


cure a  debt,  and  power  be  thereby 
given  to  the  mortgagee  to  sell  the  sub- 
ject to  pay  the  debt,  the  mortgagee 
can  not  execute  the  power,  the  char- 
acter of  creditor  and  trustee,  in  such 
case,  being  incompatible;  yet,  if  the 
mortgagee  in  fact  execute  the  power 
fairly,  and  make  sale  of  the  subject 
for  cash,  and  if  the  mortgagor  be  ap- 
praised of  the  sale,  and  present  at  it, 
and  make  no  objection  to  the  mortga- 
gee's proceedings,  but  on  the  contrary 
acquiesce  in  them,  he  shall  be  regarded 
as  waiving  his  objection  to  the  defect* 
of  the  mortgagee's  power  to  sell,  so 
far  as  the  purchaser  is  concerned,  and 
shall  not  be  allowed  in  equity  to  re- 
deem, as  against  the  purchaser.  Tay- 
lor V.  Chowning,  3  Leigh  654;  Gordon 
V.  Cannon,  18  Gratt.  387,  401. 

If  the  trustee  in  a  deed  of  trust  to 
secure  creditors,  among  whom  are  the 
trustees  themselves,  proceed  to  sell  un- 
der the  deed  and  make  a  conveyance, 
their  grantee  takes  the  legal  title,  and 
the  transaction,  after  the  lapse  of 
nearly  twenty  years  without  objection 
by  any  person  interested,  will  be  up- 
held, if  the  purchase  money  has  been 
paid  and  fully  accounted  for,  or  if  only 
a  small  proportion  of  the  purchase 
money  does  not  affirmatively  appear 
to  have  been  accounted  for,  and  the 
rights  of  third  parties  have  intervened, 
and  the  circumstances  are  such  as  to 
suggest  only  a  mere  possibility  of  the 
existence  of  an  outstanding  charge 
upon  the  land.  Morgan  v.  Glendy,  92 
Va.  86,  22  S.  E.  854. 

Remedies  of  Grantor. — If  a  sale  is 
made  by  the  creditor  and  the  grantor 
comes  into  a  court  of  equity  for  relief, 
the  court  will  not  decree  in  his  favor, 
unless  he  makes  the  purchaser  under 
the  sale  a  party.  Chowning  v.  Cox,  1 
Rand.  306. 

A  deed  is  made,  whereby,  after  re- 
citing that  F.,  the  grantor,  has  sold  to 
H.,  the  grantee,  for  the  sum  of  200  dol- 
lars, certain  real  and  personal  estate, 
it  is  witnessed  that  the  grantor,  in  con- 
sideration   of    that    sum,    conveys    th# 
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same  to  the  grantee;  and  then  the  deed 
concludes  as  follows:  "It  is  agreed 
and  fairly  understood  by  and  between 
the  said  F.  and  H.  that  in  case  the  said 
H.  or  his  heirs  or  assigns  shall  not  be 
able  to  make  the  aforesaid  200  dollars 
out  of  the  estate  hereinbefore  con- 
veyed, that  then  the  said  F.  shall  re- 
fund the  same  to  the  said  H.  or  his 
heirs  or  assigns,  with  lawful  interest 
thereon  from  this  date  till  paid,  or 
such  part  of  the  said  200  dollars  as  the 
said  H.  shall  not  be  able  to  realize  as 
'aforesaid."  Under  the  authority  of  this 
deed,  the  grantee  sells  and  conveys  the 
estate,  and  his  grantee  again  sells  and 
conveys  the  same.  After  which,  to 
wit,  about  ten  years  after  the  date  of 
the  first-mentioned  deed,  the  grantor 
in  that  deed  files  a  bill  in  equity  to  re- 
deem the  estate  conveyed,  on  paying 
whatever  may  be  due  of  the  200  dol- 
lars, with  interest.  It  was  held,  that 
the  bill  can  not  be   sustained.     Floyd 

V.  Harrison,  2  Rob.  161. 
Accountinf    for    Surplus. — If    it    be 

agreed  between  a  mortgagor  and  a 
mortgagee,  that  in  case  the  debt  be 
not  paid  the  mortgagee  must  sell  the 
property,  and  in  consequence  thereof 
he  sells,  he  is  accountable  to  the  mort- 
gagor for  the  surplus  of  the  sum,  for 
which  he  sells,  above  the  amount  of  the 
debt,  with  interest  on  such  surplus  until 
payment,  but  not  for  profits,  unless  he 
appears  to  have  received  them  previ- 
ous to  the  sale,  nor  for  the  value  of 
the  property  at  any  subsequent  time. 
Moore  v.  Aylett,  1  Hen.  &  M.  29. 

VI.  TranBactions  Either  Mort- 

gages or  Sales. 

See    ante,    "Mortgage    Distinguished 
from  Conditional  Sale,"  I,  B,  3. 
A.  IN  GENERAL. 

Power  of  Parties  to  Make  Condi- 
tional Sales. — "To  deny  the  power  of 
two  individuals  capable  of  acting  for 
themselves  to  make  a  contract  for  the 
purchase  and  sale  of  lands  defeasable 
by  the  payment  of  money  at  a  future 
day,  or,  in  other  words,  to  make  a  sale 


with  a  reservation  to  the  vendor  of  a 
right  to  repurchase  the  same  land  at  a 
fixed  price,  and  at  a  specified  time, 
would  be  to  transfer  to  the  courts  of 
chancery  in  a  considerable  degree  the 
guardianship  of  adults  as  well  as  in- 
fants. Such  contracts  are  certainly  not 
prohibited  either  by  the  letter  or  the 
policy  of  the  law."  Holladay  v.  Wil- 
lis, 101  Va.  274,  281,  43  S.  E.  «16;  Sad- 
ler V.  Taylor,  49  W.  Va.  104,  38  S.  E. 
583. 

Original  Character  of  Instrument 
Governs. — If  the  transaction  is  found 
to  have  been  a  mortgage  in  its  incep- 
tion, the  maxim,  "Once  a  mortgage, 
always  a  mortgage,"  applies,  and  it  re- 
mains a  mortgage  unless  upon  an 
adequate  consideration  the  grantor  after- 
wards conveys  his  equity  of  redemp- 
tion; and  such  later  transaction  must 
be  so  reasonable  and  fair  as  to  relieve 
it  of  any  suspicion  of  unconscientious 
advantage  taken  by  the  mortgagee.  But 
this  rule  is  no  more  firmly  established 
than  that,  if  the  instrument  is  found 
not  to  have  been  a  mortgage  in  the  be- 
gining,  but  a  sale  with  a  right  to  re- 
purchase at  the  option  of  the  grantor, 
it  remains  a  conditional  sale,  and  no 
subsequent  event  short  of  a  new  agree- 
ment between  the  parties  can  convert 
it  into  a  mortgage.  The  grantor  is  not 
at  liberty  to  treat  the  instrument  as  a 
mortgage  or  a  sale,  as  may  be  conven- 
ient or  desirable  to  him.  Nor  can  it 
be  said  that  the  policy  of  the  law  is 
opposed  to  conditional  sales.  Sadler 
V.  Taylor,  49  W.  Va.  104,  38  S.  E.  583; 
Holladay  v.  Willis,  101  Va.  274,  280,  43 
S.  E.  616. 

"If,  by  the  intention  of  the  parties, 
the  transaction  was  originally  a  secu- 
rity for  the  payment  of  money,  it  will 
be  held  in  equity  to  be  a  mortgage, 
and  the  maxim,  *Once  a  mortgage,  al- 
ways a  mortgage,*  applies,  and  it  will 
ren^ain  such,  unless  changed  by  a  new 
contract  ♦  ♦  ♦.  But  if,  originally, 
the  transaction  was  a  sale  of  property 
with  a  right  of  repurchase  at  the  op- 
tion of  the  grantor,  it  is  a  conditional 
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sale,  and  no  subsequent  event  short  of 
a  new  agreement  between  the -parties 
can  convert  it  into  a  mortgage."  Sad- 
ler V.  Taylor,  49  W.  Va.  104,  38  S.  E. 
583;  Holladay  v,  Willis,  101  Va.  274, 
280,  43  S.  E.  616. 

B.  ATTITUDE  OF  COURTS. 

When  upon  the  face  of  the  transac- 
tion it  is  doubtful  whether  the  parties 
intended  to  make  a  mortgage  or  a  con- 
ditional sale,  courts  of  equity  will  al- 
ways incline  to  consider  it  a  mortgage, 
because  by  means  of  conditional  sales 
oppression  is  frequently  exercised  over 
the  needy,  and  they  are  too  often  made 
the  vehicle  of  extortion.  Earp  v, 
Boothe,  24  Gratt.  368;  Thompson  v. 
Davenport,  1  Wash.  125;  Snavely  v. 
Pickle,  29  Gratt.  27;  Vangilder  v,  Hoff- 
man, 22  W.  Va.  1,  2;  Hoffman  v,  Ryan, 
21  W.  Va.  415;  Davis  v.  Demming,  12 
W.  Va.  246,  280;  Thacker  v.  Morris,  52 
W.  Va.  220,  223,  43  S.  E.  141;  Tuggle 
V,  Berkeley,  101  Va.  83,  43  S.  E.  199. 

C.  CHARACTER  OF  TRANSAC- 
TION  AS  AFFECTED  BY 
FORM  OF  INSTRUMENT. 

1.  Promise  by  Grantor  to  Pay  Debt 
In  Creneral. — That  the  grantor  cove- 
nants or  promises  to  pay  the  money  is 
also  a  circumstance  tending  to  show 
that  the  transaction  is  a  mortgage. 
Tuggle  V.  Berkeley,  101  Va.  83,  43  S. 
E.  199;  Thompson  v.  Davenport,  1 
Wash.  125. 

But  while  the  relation  of  debtor  and 
creditor  must  always  exist  in  case  of 
a  mortgage  yet  there  need  not  be  any 
obligation  to  pay  the  debt  expressed 
on  the  face  of  the  deed,  as  the  relation 
between  the  parties  may  always  be 
shown  by  parol  evidence.  Davis  v. 
Demming,  12  W.  Va.  246. 

2.  Convesrance  to  Pay  Debts  with  Res- 

idue in  Trust 
Where  it  was  understood  by  all  the 
parties  to  a  deed  at  the  time  of  its  ex- 
ecution that  its  object  was  threefold, 
to  wit:  1st,  to  divest  the  grantor  of  all 
riijht  or  interest  in  the  said  property; 
2d,  to  secure  the  grantee  as  to  the  debts 


of  the  grantor  in  the  said  deed  men- 
tioned and  perhaps  any  other  debts  of 
grantor  which  he  might  pay;  and  3d, 
that  the  balance  of  the  land  after  the 
last-named  purpose  should  be  accom- 
plished should  be  held  in  trust  by  the 
grantee  for  the  use  and  benefit  of  the 
grantor's  wife  and  children,  that  they 
might  have  a  home  and  some  means 
of  support,  it  was  held  that  a  bill  by 
the  grantor  to  redeem  should  be  dis- 
missed. Zane  v.  Fink,  18  W.  Va.  693. 
606. 

S.  Reservation  by  Grantor  of  Right  to 
Repurchase. 

A  sale  of  land,  with  a  reservation  to 
the  vendor  of  a  right  to  repurchase  it 
at  a  fixed  price  and  at  a  specified  time, 
is  not  prohibited  by  either  the  letter 
or  the  policy  of  the  law,  although  in 
doubtful  cases  deeds  containing  such 
provisions  will  be  held  to  be  mort- 
gages. Sadler  v.  Taylor,  49  W.  Va. 
104,  38  S.   E.  583. 

4.    Agreement  to  Reconvey. 

Where  a  bill  of  sale  of  property  was 
made  for  a  full  consideration  actually 
paid  at  the  time,  the  vendee  executed 
a  separate  obligation  to  the  vendor, 
binding  himself,  if  the  vendor  would 
repay  him  the  purchase  money  within 
a  year,  that  he  would  redeliver  the 
property  to  him;  but  as  it  did  not  ap- 
pear that  the  contract  arose  out  of  any 
treaty  for  a  loan  of  money,  and  se 
curity  for  a  debt,  the  contract  was  held 
a  conditional  sale  and  not  a  mortgage- 
Kroesen  v.  Seevers,  5  Leigh  434. 

Where  an  absolute  bill  of  sale  of 
personal  property  is  made,  and  the 
buyer  executes  an  obligation  to  the 
seller,  agreeing  that  if  the  seller  pro- 
duces evidence  of  the  payment  of  a 
certain  debt  for  which  the  buyer  is 
bound  as  surety  for  a  third  party,  he 
will  cancel  the  bill  of  sale,  this  i^  not 
a  mortgage,  but  the  bond  is  a  condi- 
tional defeasance.  Forkner  v.  Stuart, 
6  Gratt  197. 

If  an  absolute  conveyance  be  made 
and  accepted  in  payment  of  an  existing 
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debt,  and  not  merely  as  security  for  it, 
an  agreement  by  the  grantee  to  recon- 
vey  the  land  to  the  grantor  upon  re- 
ceiving a  certain  sum  within  a  specified 
dme  does  not  create  a  mortgage,  but 
is  a  conditional  sale;  and  the  grantee 
holds  the  premises  subject  only  to  the 
right  of  the  grantor  to  demand  a  re- 
conveyance according  to  the  terms  of 
the  agreement.  Sadler  v.  Taylor,  49 
W.  Va.   104,  38  S.   E.  583. 

And  a  contract  for  the  transfer  of 
property,  by  the  terms  of  which  the 
purchaser  advances  a  part  of  the  pur- 
chase money,  and  the  seller  reserves 
the  right  to  abrogate  the  contract  by 
returning^  the  money  so  advanced  with 
interest,  at  a  particular  term;  and  if 
not  so  abrogated,  the  contract  to  be 
executed  by  the  purchaser  paying 'the 
residue  of  the  purchase  money,  and  the 
seller  surrendering  the  possession  of 
the  property,  is  a  conditional  sale  and 
not  a  mortgage.  Moss  v.  Green,  10 
Leigh  251,  34  Am.  Dec.  731. 

Where  a  person  gave  an  instrument 
in  writing  to  another,  stating  that  he 
had  received  from  the  latter  thirty 
pounds  and  had  placed  in  his  possession 
a  slave  as  security,  and  that  if  the 
thirty  pounds  were  not  paid  on  or  be- 
fore a  certain  day  the  slave  should  be- 
come his  property  for  the  said  thirty 
pounds,  it  was  held  oa  the  evidence 
in  the  cause  that  this  was  a  conditional 
sale,  which  became  absolute  on  the 
failure  to  pay  the  thirty  pounds  on  the 
day  specified.  Chapman  v.  Turner,  1 
Call  280;  Strider  v.  Reid,  2  Gratt.  39. 
See  also,  Roberts  v.  Cocke,  1  Rand. 
121. 

5.    Agreements  Amounting  to   Defea- 
sances. 

a.  Clauses  or  Agreements  in  Original 
Instrument.  | 

The»  sale  or  conveyance  of  land  to 
a  creditor  for  the  payment  of  a  debt, 
with  a  proviso,  that  such  sale  or  con- 
veyance shall  be  void  on  tne  payment 
of  the  debt  within  a  certain  specifiea 
time,  will  be  treated  in  equity  as  a  se-  ' 


curity  for  the  debt,  and  not  an  abso- 
lute sale  or  conveyance.  Thacker  v. 
Morris,  52  W.  Va.  220,  43  S.  E.  141. 

A  conveyance  of  land  by  a  debtor  to 
a  creditor  for  the  payment  of  a  debt, 
which  contains  a  proviso  that  the  con- 
veyance shall  be  void  if  the  debt  is  paid 
on  a  certain  day,  is  a  mortgage  and 
not  an  absolute  conveyance;  and  a 
clause  of  defeasance  rendering  it  void 
if  the  debt  to  be  secured  is  paid  on  a 
certain  day,  is  also  a  mortgage;  and 
if  instead  of  a  provision  or  such  defea- 
sance, there  be  a  covenant  by  the 
grantee  to  reconvey  the  land  on  a  cer- 
tain day  if  the  debt  is  paid  then,  such 
deed  and  covenant  will  likewise  consti- 
tute a  mortgage.  Davis  v.  Demming, 
12  W.  Va.  246. 
b.  Separate  Writings. 

Where  a  deed  for  land  is  absolute 
on  its  face,  and  at  the  time  of  its  ex- 
ecution a  written  agreement  is  entered 
into  by  the  parties,  showing  that  the 
object  of  the  deed  is  to  secure  to  the 
grantee  money,  and  indemnify  him 
against  liabilities,  such  deed  is  only  a 
mortgage,  and  the  right  of  redemption 
by  the  mortgagor  is  incident  to  it. 
Breckenridge  v.  Auld,  1  Rob.  148; 
Floyd  V.  Harrison,  2  Rob.  161;  Kyger 
V.  Depue,  6  W.  Va.  288. 

A  executed  to  B  a  deed  absolute  on 
its  face,  and  as  part  of  the  same  trans- 
action both  parties  executed  a  written 
contract  under  seal  whereby  it  was 
agreed  that  if  A  paid  his  debt,  B  should 
reconvey  the  land.  A  afterwards  sold 
some  of  the  land  with  B's  consent,  and 
paid  a  large  part  of  the  debt.  B  after- 
wards and  without  the  knowledge  or 
consent  of  A  sold  a  part  of  the  bal- 
ance of  the  land  to  C.  C  informed  A 
of  the  purchase  and  A  was  dissatisfied 
therewith  and  told  C  of  his  claim  on 
the  land  and  warned  him  not  to  pur- 
chase any  more.  Subsequently  B  sold 
C  another  part  of  the  tract.  Held,  the 
sale  should  be  set  aside,  and  A  allowed 
to  redeem  the  amount  of  the  land  last 
sold  together  with  that  remaining  un- 
sold.    Kyger  v.  Depue,  6  W.  Va.  288. 
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And  although  the  deed  be  absolute 
on  its  face,  and  a  contract  is  made  at 
the  same  time  in  writing  between  the 
grantor  and  the  grantee,  whereby  the 
grantee  is  authorized  to  sell  the  land 
or  a  part  of  it  in  a  specified  time,  and 
to  pay  back  the  consideration  for  the 
deed,  yet  in  the  absence  of  parol  proof 
to  the  contrary  such  deed  will  be  re- 
garded as  a  mortgage.  Hoffman  v, 
Ryan,  21  W.  Va.  415. 

D.  CHARACTER  OF  TRANSAC- 
TION AS  AFFECTED  BY  SIT- 
UATION  OF  PARTIES  AND 
ATTENDANT  CIRCUM- 
STANCES. 

1.  In  Oeneral. 

The  following  circumstances  have 
great  weight  in  leading  a  court  to  the 
conclusion,  that  a  deed  absolute  on  its 
face  is  a  mortgage:  That  the  grantor 
was  hard  pressed  for  money,  and  that 
the  grantee  was  a  known  money 
lender;  that  the  actual  execution  of  the 
deed  was  preceded  by  a  negotiation  for 
a  loan  of  money  by  the  grantee  to  the 
grantor;  that  the  parties  did  not  ap- 
parently consider  or  contemplate  the 
quantity  or  value  of  the  land  when  the 
deed  was  made;  that  the  price  profess- 
edly given  for  the  land  on  the  face  of 
the  deed  was  grossly  inadequate;  that 
the  possession  of  the  land  has  remained 
with  the  grantor,  whether  the  rent  be 
nominally  reserved  or  not,  and  if  no 
rent  is  even  professedly  reserved,  this 
circumstance  is  entitled  to  great 
weight,  if  unexplained.  Vangilder  v. 
Hoffman,  22  W.  Va.  1,  2;  Davis  v.  Dem- 
ming,  12  W.  Va.  246;  Lawrence  v,  Du- 
Bois,  16  W.  Va.  443;  Sadler  v.  Taylor, 
49  W.  Va.  104,  38  S.  E.  583;  Penning- 
ton V.  Hanby,  4  Munf.  140;  Thompson 
V.  Davenport,  1  Wash.  125;  Chapmau 
V.  Turner,  1  Call  280;  Strider  v.  Reid, 
2  Gratt.  39;  King  v.  Newman,  2  Munr. 
40;  Snavely  v.  Pickle,  29  Gratt.  27,  29; 
Earp  V.  Boothe,  24  Gratt.  368;  Robert- 
son V.  Campbell,  2  Call  421. 

2.  Intention  of  Parties. 

In  determining  whether  a  deed,  ab- 


solue  or  conditional  on  its  face,  is,  ii* 
fact,  a  mortgage,  or  mere  security  for 
the  payment  of  money,  the  true  ques- 
tion is  whether  a  purchase  of  the  prop- 
erty or  a  loan  of  money  or  forbearance 
of  a  debt  was  really  intended  by  the 
parties  to  the  instrument  at  the  time 
of  its  execution.  The  intention  of  the 
parties,  when  ascertained,  is  controlling 
in  all  cases.  Sadler  v.  Taylor,  49  W. 
Va.  104,  38  S.  E.  583;  Thacker  v,  Mor- 
ris, 52  W.  Va.  220,  223,  43  S.  E.  141; 
Holladay  v.  Willis,  101  Va.  274,  281, 
43  S.  E.  616;  Kroesen  v.  Seevcrs,  5 
Leigh  434;  Kyger  v.  Depue,  6  W.  Va. 
288;  Tuggle  v.  Berkeley,  101  Va.  83, 
90,  43  S.  E.  199;  Roberts  v,  Cocke,  1 
Rand.  121,  128;  Thompson  v.  Daven- 
port, 1  Wash.  125;  Lawrence  v.  Du- 
Bois,  16  W.  Va.  443;  Matheney  v.  Sand- 
ford,  26  W.  Va.  386;  Pennington  v. 
Hanby,  4  Munf.  140;  Bird  v.  Wilkin- 
son, 4  Leigh  266;  Dabney  v.  Green,  4 
Hen.  &  M.  101;  Chapman  v.  Turner,  1 
Call  280;  King  v.  Newman,  2  Munf.  40; 
Davis  V.  Demming,  12  W.  Va.  246; 
Strider  v.  Reid,  2  Gratt.  39. 

Whether  a  contract  is  a  mortgage  or 
a  conditional  sale,  depends  on  the 
whole  circumstances  of  the  contract, 
and  not  the  mere  written  evidence  of 
it;  the  great  point  to  be  considered  be- 
ing, whether  the  parties  intended  to 
treat  of  a  purchase,  and  contemplating 
the  value  of  the  commodity,  fixed  the 
price,  or  whether  the  object  was  a  loan 
of  money,  and  a  security  or  pledge,  for 
repayment.  King  v.  Newman,  2  Munf. 
40;  Robertson  v.  Campbell,  2  Call  421; 
Moss  V.  Green,  10  Leigh  251;  Earp  v. 
Boothe,  24  Gratt.   368. 

\i  the  parties  intended  to  create  a 
mortgage  the  court  will  not  suffer  it  to 
be  turned  into  a  purchase  by  any  form 
of  words,  so  as  to  preclude  a  redemp- 
tion. Thompson  v,  Davenport,  1  Wash. 
125. 

3.    Failure   to   Fix   Price   of   Property 
Conveyed.  • 

It  has  been  said  that  the  fact  that  no 
price  is  fixed  upon  property  conveyed 
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is  one  of  the  marks  going  to  show  that 
the  transaction  is  a  mortgage  and  not 
a  sale.  Tuggle  v.  Berkeley,  191  Va. 
83,  43  S.  E.  199;  Thompson  v.  Daven- 
port, 1  Wash.  185. 

4.  Inadequacy  of  Consideration. 

When  no  fraud  is  practiced,  and  no 
inequitable  advantages  taken  or  press- 
ing wants,  owners  of  property  do  not 
sell  it  for  a  consideration  manifestly 
inadequate,  and,  therefore,  in  the  cases 
on  this  subject  great  stress  is  justly 
laid  upon  the  fact  that  what  is  alleged 
to  have  been  the  price  bore  no  propor* 
tion  to  the  value  of  the  thing  said  to 
have  been  sold.  Pennington  v.  Hanby, 
4  Munf.  140;  Thompson  v.  Davenport, 
1  Wash.  125;  Chapman  v.  Turner,  1 
Call  280;  Strider  v.  Reid,  2  Gratt.  39; 
King  V.  Newman,  2  Munf.  40;  Davis  v. 
Demming,  12  W.  Va.  246;  Lawrence  v. 
DuBois,  16  W.  Va.  443;  Suavely  v. 
Pickle,  29  Gratt.  27;  Earp  v.  Boothe, 
24  Gratt.  368;  Vangilder  v.  Hoffman, 
22  W.  Va.  2;  Ogle  v.  Adams,  12  W. 
Va.  213;  Tuggle  v.  Berkeley,  101  Va. 
83,  43  S.  E.  199. 

If  the  alleged  price  given  for  the 
property  was  a  reasonable  price,  it  is 
a  circumstance  tending  to  show,  that 
it  was  a  sale  and  purchase  at  a  price 
fixed  by  the  parties  at  the  time;  if, 
however,  the  price  is  grossly  inade- 
quate, it  raises  a  strong  presumption 
that  the  real  understanding  of  the  par- 
ties was,  that  the  vendor  should  have 
a  right  to  redeem,  and  that  the  trans- 
action was  really  a  mortgage.  The 
fact,  that  by  the  papers  executed  no 
such  right  exists,  will  be  considered 
a  matter  of  no  importance,  if  it  is 
shown  by  proof  or  surrounding  cir- 
cumstances, that  a  security  or  pledge 
for  a  debt  was  intended;  for  a  party 
is  never  allowed  to  take  from  his 
debtor  by  any  form  of  contract  his 
right  to  redeem.  Davis  v.  Demming, 
12  W.  Va.  246,  282.  See  Chapman  v. 
Turner,  1  Call  280;  Thompson  v.  Dav- 
enport, 1  Wash.  125,  128;  Pennington 
V.  Hanby,  4  Munf.  140. 


J.  M.  having  the  equitable  title  to  a 
tract  of  land,  sold  it  to  I.  P.  and  re- 
ceived of  him  part  of  the  price,  but 
finding  some  difficulty  in  getting  the 
balance,  he  made  another  sale  of  the 
same  land  to  J.  H.  upon  condition 
that  he  would  advance  that  balance, 
and  give  I.  P.  six  months  to  pay  it 
to  him;  in  which  event,  I.  P.  was  still 
to  have  the  land;  otherwise  it  was  to 
belong  to  J.  H.  The  contract  so  made 
was  approved  by  I.  P.  who  accord- 
ingly promised  to  pay  the  money  to 
J.  H.  and,  soon  after  the  contract, 
moved  off  the  land,  of  which  J.  H.  then 
took  possession.  This  was  adjudged 
to  be  a  mortgage  on  the  part  of  I. 
P.;  and  that  a  court  of  equity  should 
allow  him  to  redeem,  notwithstanding 
he  failed  to  pay  the  money  within 
the  six  months;  he  not  having  treated 
with  J.  H.  for  a  sale  of  his  title,  nor 
entered  into  any  discussion  with  him 
concerning  the  adequacy  of  the  sum 
alleged  to  have  been  intended  as  the 
price  or  consideration  thereof;  and  the 
said  land  being  so  far  more  valuable 
than  the  said  consideration,  as  to  leave 
no  doubt  that  the  contract  in  ques- 
tion was  intended  to  create  a  penalty 
or  pledge  to  ensure  the  punctual  pay- 
ment of  the  money.  Pennington  v. 
Hanby,  4  Muiif.  140,  141. 

5.  Previous  Negotiations  for  Loan. 

The  circumstance,  that  there  were 
negotiations  pending  for  a  loan,  or  the 
admission  by  the  grantee,  that  he 
loaned  the  money  to  the  grantor,  is  a 
strong  circumstance  to  show,  that  the 
real  transaction  was  a  mortgage,  and 
not  a  conditional  sale.  Davis  v.  Dem- 
ming, 12  W.  Va.  246,  283. 

6.  Retention  of  Possession  by  Grantor. 
Another  circumstance  which  is  re- 
garded as  strong  evidence  to  show  that 
a  mortgage  was  intended,  and  not  a 
sale,  is  that  the  grantor  remains  in 
possession  as  owner,  and  the  parties 
do  not  treat  the  transaction  as  a  con- 
veyance. Ross  V.  NorvcU,  1  Wash.  14: 
Thompson    v.    Davenport,     1      Wash. 
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125;  Davis  r.  Dcmming,  12  W.  Va. 
246;  Hoffman  v.  Ryan,  21  W.  Va.  415; 
Mathcney  v,  Sandford,  26  W.  Va.  386; 
Kerr  v.  Hill,  27  W.  Va.  576;  Ransone 
V.  Frayscr,  10  Leigh  592;  Vangilder  v. 
Hoffman,  22  W.  Va.  1,  2;  Snavely  v. 
Pickle,  29  Gratt.  27;  Earp  v.  Boothe, 
24  Gratt.  368;  Tuggle  v.  Berkeley,  101 
Va.  83,  43  S.  E.  199;  Ogle  v.  Adams, 
12  W.  Va.  213. 

But  retention  of  possession  of  the 
property,  and  inadequacy  of  the  price 
Jigreed  upon,  are  only  circumstances  to 
be  weighed  along  with  other  circum- 
stances in  determining  the  character  of 
the  conveyance.  Edwards  v.  Wall,  79 
Va.  321. 

The  fact  that  the  vendor  retains  the 
possession  of  the  land  does  not  change 
the  nature  of  a  conditional  sale,  so  as 
to  render  it  a  mortgage.  Moss  v. 
Green,  10  Leigh  251,  34  Am.  Dec.  731. 

7.   Satisfaction  or  Survival  of  Debt. 

"When  it  is  clear  that  after  the  ex- 
ecution of  the  instrument  no  debt  re- 
mains due  from  the  grantor  to  the 
grantee,  the  transaction  is  a  contract 
of  sale,  and  the  deed  must  be  given 
its  legal  effect."  HoUaday  v.  Willis, 
101  Va.  274,  280,  43  S.  E.  616;  Sadler 
V,  Taylor,  49  W.  Va.  104,  38  S.  E.  583; 
Tuggle  V.  Berkeley,  101  Va.  83,  90,  43 
S.  E.  199. 

On  the  other  hand,  if  the  whole 
transaction  between  the  grantor  and 
the  grantee  in  a  deed  absolute  on  its 
face  shows,  that  after  the  execution  of 
such  deed,  a  debt  still  remained  due 
from  the  grantor  to  the  grantee,  such 
transaction  will  be  regarded  as  a  mort- 
gage, no  matter  in  what  form  the 
papers  are  drawn.  Hoffman  v.  Ryan, 
21   W.  Va.  415. 

And  the  fact  that  by  the  papers  exe- 
cuted no  right  of  redemption  exists, 
will  be  considered  a  matter  of  no  im- 
portance, if  it  be  shown  by  proof  or 
surrounding  circumstances,  that  a  se- 
curity or  pledge  for  a  debt  was  intended; 
for  a  party  is  never  allowed  to  take 
from  his  debtor,  by  any  form  of  con- 


tract, his  right  to  redeem.  Hoffman  f. 
Ryan,  21   W.   Va.  415. 

A  conveyance  to  secure  a  debt  is  a 
mortgage,  but  if  the  conveyance  ex- 
tinguishes the  debt,  and  the  parties  so 
intend,  so  that  a  plea  of  payment  would 
bar  an  action  thereon,  an  agreement 
then  or  thereafter  with  the  debtor  giv- 
ing him  an  opportunity  to  reacquire  the 
title  is  a  conditional  sale.  The  con- 
tinued existence  of  a  debt  is  the  test 
of  a  mortgage.  The  character  of  the 
transaction,  however,  is  fixed  in  its 
nception,  and  is  unaffected  by  subse- 
quent events  unless  they  amount  to  a 
new  contract.  The  evulcnce  in  the  case 
in  judgment  fails  to  establish  a  mort- 
gage, or  fraud  on  the  part  of  appellant, 
and  shows  only  an  option  to  repur- 
chase within  a  given  time  on  terms 
stated.  Holladay  v.  Willis,  101  Va. 
274,  43   S.   E.  616. 

Upon  a  bill  in  equity  representing  an 
absolute  bill  of  sale  of  slaves  as  in 
fact  a  mortgage  or  pawn  to  secure  pay- 
ment of  money  lent,  the  case  was,  ac- 
cording to  the  plaintiff's  pretensions, 
that  while  he  was  to  retain  possession 
of  the  property,  there  was  no  time  ap- 
pointed for  payment  of  the  money, 
nor  any  stipulation  for  payment  of  in- 
terest, nor  any  bond  or  note  taken  for 
the  debt;  so  that  the  borrower  had  dur- 
ing his  whole  life  to  pay  the  debt 
Such  circumstances,  added  to  the  ab- 
solute form  of  the  written  contract, 
were  held  sufficient  to  show  that  a 
mortgage  was  not  intended.  Ransone 
V.  Frayser,  10  Leigh  592. 

8.  Effect  Where  Grantee  Already 
Holds  Mortgage  on  Same  Land. 
But  if  it  is  claimed  that  a  deed  con- 
veying a  tract  of  land  in  consideration 
of  a  debt  due  from  the  grantor  to  the 
grantee  was,  though  absolute  in  form, 
a  mortgage  on  the  tract  of  land  to 
secure  a  debt,  the  circumstance  that 
the  debt  was  already  secured  by  a  deed 
of  trust,  executed  by  the  grantor  to  a 
trustee  conveying  this  identical  tract 
of  land  to  secure  this  debt  and  noth- 
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ing  else,  is  a  circumstance  so  strongly 
indicating  that  the  transaction  was 
what  it  purported  to  be — a  sale  of  the 
land  and  an  absolute  conveyance,  and 
not  a  mortgage  to  secure  a  debt — that 
it  would. take  very  strong  parol  evi- 
dence and  strong  circumstances  to  jus- 
tify a  court  in  regarding  it  as  a  mort- 
gage; and  in  such  case  as  this  the  cir- 
cumstance that  the  grantor  was  hard 
pressed  for  money,  and  the  grantee 
was  a  known  money  lender,  or  that  the 
debt  was  considerably  less  than  the 
value  of  the  tract  of  land,  and  that  the 
possession  of  the  land  remained  with 
the  grantor  for  several  months  after- 
wards without  any  rent  being  paid 
therefor,  or  even  professedly  reserved, 
would  be  entitled  to  little  weight  to 
show  that  the  deed  absolute  on  its  face 
was  a  mortgage,  as  against  the  cir- 
crmstance,  that  the  parties  could  not 
have  thought  of  the  transaction  as  the 
giving  of  a  lien  or  mortgage  on  the 
tract  of  land  for  the  debt,  as  a  lien  on 
this  land  to  secure  this  debt  already 
existed.  Matheney  v.  Sandford,  26  W. 
Va.  386;  Lee  v.  Smith,  54  W.  Va.  90, 
46  S.  E.  352;  Kerr  v.  Hill,  27  W.  Va. 
576. 
E.     AGREEMENTS    BETWEEN 

OWNER  AND  PURCHASER  AT 

JUDICIAL  SALE. 
If  a  trustee  advertises  land  for  sale 
under  a  deed  of  trust  and  he  induces 
the  creditor  and  debtor  to  enter  into 
an  arrangement  by  which  the  form 
of  a  sale  is  to  be  gone  through  with, 
but  the  creditor  is  to  become  the  pur- 
chaser at  the  sum  total  of  the  debt  and 
expenses  of  sale,  an  amount  far  less 
than  the  fair  value  of  the  land,  with 
the  understanding  that  if  the  debtor 
pays  such  sum  within  thirty  days  such 
sale  or  conveyance  is  to  be  of  no  effect 
or  void,  equity  will  treat  such  sale  or 
conveyance  as  a  mere  security  for  the 
debt,  and  will  allow  the  debtor  a  rea- 
sonable time  beyond  such  thirty  days 
m  which  to  redeem  the  land,  or  will 
subject  the  land  to  sale  for  the   pay- 


iient  for  the  debt,  interest  and  expenses 
of  sale.  Thacker  v.  Morris,  52  W.  Va. 
J20,  221,  43  S.  E.  141. 

In  1874,  N.  purchased  land  at  a  ju- 
dicial sale,  and  resold  it  to  decedent, 
who  agreed  to  pay  to  the  commissioner 
$423  down,  and  the  balance  in  install- 
ments; but,  being  unable  to  pay  more 
than  $25  of  the  cash  payment,  decedent 
ctmtracted  with  plaintiff  to  buy  his  in- 
terest for  $400,  which  sum  plaintiff  was 
to  pay  to  the  commissioner,  the  con- 
tract providing  that,  if  decedent  repaid 
such  sum  within  one  year,  the  agree- 
ment should  be  void — and  on  the  same 
day  plaintiff  rented  the  land  to  dece- 
dent at  $100  per  annum.  Decedent 
failed  to  repay  the  $400,  the  plaintiff, 
treating  the  property  as  his  own,  paid 
the  deferred  payments,  retaining  de- 
cedent as  his  tenant  for  ten  years.  In 
1889,  decedent's  creditors  sought  to 
subject  the  land  to  the  payment  of  their 
debts,  and  decedent's  answer  to  such 
suit  disclaimed  any  interest  in  the 
premises  in  controversy,  and  alleprcd 
that  plaintiff  was  entitled  to  a  deed 
thereon,  and  it  appeared  that  decedent 
had  refused  a  deed  by  N.  It  was  hel  \, 
that  the  contract  between  plaintiff  and 
decedent  was  a  conditional  sale,  not  a 
mortgage.  Walker  v.  Mason,  2  Va. 
Dec.  296. 

If  A  propose  to  B  that  B  should  buy 
his  land,  which  was  advertised  to  be 
sold,  under  a  deed  of  trust,  for  the 
amount  of  the  creditor's  debt,  and 
should  let  A  have  it  again,  upon  pay- 
ment of  principal  and  interest,  at  the 
end  of  twelve  months;  instead  of  which, 
they  enter  into  an  agreement,  that  B 
should  bid  the  creditor's  debt  for  the 
land;  and  if  it  was  struck  off  to  hin^ 
that  he  should  resell  it  to  A  for  a  sum 
thereafter  to  be  agreed  upon,  provided 
it  was  paid  within  twelve  months 
(which  sum,  though  never  agreed  on), 
was  understood  to  be  such  as  would 
reimburse  B  the  money  paid,  the 
sacrifices  he  might  make  to  obtain  it, 
and   liberally   compensate   him   for   his 


Mortgages  and  Deeds  of  Trust 


3S 


trouble,  if  the  money  is  not  paid  to  B, 
etc.,  within  the  twelve  months,  nor  the 
sum  fixed,  the  purchase  is  absolute. 
Jones  V.  Hubbard,  6  Call   211. 

F.    EVIDENCE  TO   SHOW   CHAR- 
ACTER OF  TRANSACTION. 
1.    Admissibility. 

a.  In  General. 

In  ascertaining  what  the  intention  of 
the  parties  was  at  the  inception  of  the 
transaction,  it  is  proper  to  consider  the 
evidence  of  witnesses,  together  with 
the  situation,  circumstances,  and  con- 
duct of  the  parties  respecting  such 
transaction  prior  to,  at  the  time  of. 
and  after  the  execution  of  the  deed. 
Sidler  V.  Taylor,  49  W.  Va.  104,  38  S. 
P..  5S3. 

b.  Parol  Evidence. 

<1)     In  Action  at  Law. 

Parol  evidence  to  show  that  a  deed 
absolute  on  its  face  was  intended  as  a 
mortgage  is  not  admissible  in  a  suit 
at  law.  Billingsley  v.  Stutler,  52  W. 
Va.  92,  43  S.  E.  96. 
(2)  In  Suit  in  Equity. 
<a)    As  between  Parties. 

It  has  been  held,  in  numerous  cases, 
that  as  between  parties  it  is  always 
competent  to  show  by  parol  evidence 
that  a  deed  absolute  on  its  face  was 
intended  by  the  parties  to  operate  as 
a  mortgage.  Shank  v.  Groflf,  43  W.  Va. 
337,  27  S.  E.  340;  Ross  v.  Norvell,  1 
Wash.  14;  Pennington  v.  Hanby,  4 
Munf.  140;  Dabney  y.  Green,  4  Hen.  & 
M.  101;  Chapman  v.  Turner,  1  Call  280; 
King  V.  Newman,  2  Munf.  40;  Thomp- 
son V.  Davenport,  1  Wash.  125;  Rob- 
ertson V.  Campbell,  2  Call  421;  Strider 
r,  Reid,  2  Gratt.  39;  Floyd  v.  Harrison, 
2  Rob.  161;  Earp  v,  Boothe,  24  Gratt. 
:{68;  Phelps  v.  Seely,  22  Gratt.  573; 
Snavely  v.  PicKle,  29  Gratt.  27;  Gold  v. 
Marshall,  76  Va.  668;  Breckenridge  v. 
\iild.  1  Rob.  148;  Sutherlin  v.  March. 
75  Va.  223;  Ransonc  v.  Frayser,  10 
Leigh  592;  Edwards  v.  Wall,  79  Va. 
321;  Klinck  v.  Price,  4  W.  Va.  4;  Nease 
V.  Capehart.  8  W.  Va.  95;  Davis  v.  Dem- 


uing,  12  W.  Va.  246;  Lawrence  v.  Du- 
Bois,  16  W.  Va.  443;  Zane  v.  Fink,  18 
W.  Va.  693;  Vangilder  v,  Hoffman,  22 
W.  Va.  1,  2;  Hoffman  v.  Ryan,  21  W.  Va, 
415;  Matheney  v.  Sandford,  26  W.  Va. 
386;  Kerr  v.  Hill,  27  W.  Va.  576*;  Mc- 
Xeel  V.  Auldridge,  34  W.  Va.  748,  12  S. 
E.  851;  Gilchrist  v.  Beswick,  33  W.  Va. 
168,  10  S.  E.  371;  Ferguson  v.  Bond, 
9  W.  Va.  561,  20  S.  E.  591;  Bright  v. 
Knight,  35  W.  Va.  40,  13  S.  E.  63;  Sad- 
ler V.  Taylor,  49  W.  Va.  104,  38  S.  E. 
')83;  Bird  v.  Wilkinson,  4  Leigh  20o, 
ifiS;  Ogle  V.  Adams,  12  W.  Va.  213; 
llolladay  v.  Willis,  101  Va.  274,  278,  43 
.-■.  E.  616;  Didicr  v.  Patterson,  93  Va. 
-►34,  25  S.  E.  661;  Tut,-^'!e  v.  Berkeley. 
101  Va.  83,  90,  43  S.  E.  199;  Hancock 
:-.  Talley,  1  Va.  Dec.  433,  447;  Owen  v. 
Sharp,  12  Leigh  427;  Kyger  v.  Depue, 
6  W.  Va.  288;  Coffman  v.  CoflFman,  79 
Va.  504. 

•Parol  evidence,  the  declarations  and 
conduct  of  the  parties  at  the  time  of 
the  transaction  or  subsequently,  as  well 
as  all  the  circumstances  attending  or 
surrounding  the  same  are  received  t<' 
•ihow  whether  the  transaction  was  a 
conditional  sale,  or  mortgage;  and  this 
is  done  though  the  deed,  or  bill  of  sale 
be  absolute  on  its  face.  Robertson  v. 
Campbell,  2  Call  421;  King  v.  Newman, 
I  Munf.  40.",  Davis  v.  Demming,  12 
W.  Va.  246,  282. 
(b)     As   Against   Third   Persons. 

As  against  Purchaser  Other  than 
Bona  Fide  Purchasers  for  Value.— And 
a  deed  absolute  on  its  face  may  be 
shown  to  be  a  mortgage  though  the 
land  has  passed  into  the  hands  of  the 
s^rantee  who  paid  no  consideration  for 
the  land,  or  into  the  hands  of  a  pur- 
chaser for  valuable  consideration  who 
had  notice  of  the  character  of  the  origi- 
nal transaction.  Lawrence  v.  DuBois, 
16  W.  Va.  443;  Zane  v.  Fink,  18  W.  Va. 
693. 

As  against  a  Bona  Fide  Purchaser  of 
Land. — And  where  the  grantee  in  a 
deed  which  is  absolute  on  its  face,  but 
which  is  in  truth  a  mortgage,  has  con* 
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veycd  the  land  to  a  purchaser  from  him 
for  valuable  consideration,  without  no- 
tice of  the  equity,  a  rescission  of  the 
contract  will  be  decreed  upon  a  bill  in 
equity  by  the  purchaser  against  the 
vendor,  in  which  suit  the  mortgagor  is 
a  party  and  un'tes  in  the  prayer  for 
rescission,  unless  there  be  some  other 
party  who  has  a  right  to  object.  Breck- 
enridge  v.  Auld,  1  Rob.  148. 

After  Deed  Has  Been  Assigned. — 
And  where  a  deed  absolute  on  its  face 
is  shown  by  evidence  and  surrounding 
circumstances  to  be  a  mortgage,  and 
the  grantor,  in  order  to  redeem  the 
property,  borrows  the  money  from  a 
third  party,  and  the  grantee  in  the  deed, 
by  indorsement  thereon,  assigns  the 
deed  to  the  grantor,  and  the  grantor, 
by  like  assignment,  transfers  the  prop- 
erty to  the  said  third  party,  the  deed 
may  still  be  shown  to  be  a  mortgage  to 
secure  such  third  party  the  money  ad- 
vanced by  him.  Shank  v.  GroflF,  43  W. 
Va.  337,  27  S.  E.  340. 
2.  Weight  and  Sufficiency. 

In  General.— In  Smith  v.  Phillips,  77 
Va.  548,  it  was  held,  that  the  circum- 
stances were  not  sufficient  to  show  a 
deed  which  on  its  face  was  an  absolute 
conveyance,  to  be  a  mortgage.  See 
also,  Roberts  v.  Cocke,  1  Rand.  121. 
See  the  title  EVIDENCE,  vol.  5,  p.  293. 

Parol  Evidence. — A  deed  absolute  on 
its  face  may  be  declared  by  a  court  of 
equity  as  a  mortgage,  upon  this  bemg 
shown  to  be  the  real  transaction  by  the 
simple  parol  proof  of  the  situation  of 
the  parties  and  the  surrounding  circum- 
stances, when  the  absolute  deed  was 
executed,  though  not  a  scintilla  of  writ- 
ten evidence  be  produced  to  show,  that 
such  absolute  deed  was  intended  as  a 
mortgage.  Vangilder  v.  HoflFman,  .V?. 
W.  Va.  1,  18;  Lawrence  v.  DuBois,  16 
W.  Va.  443;  Ross  v.  Norvell,  1  Wash. 
14;  Robertson  v.  Campbell,  2  Call  421; 
King  V.  Newman.  2  Munf.  40. 

Rut  as  the  presumption  is  that  a 
(Iced  is  what  on  its  face  it  purports  to 
be,  in  order  to  repel  the  presumption 


that  a  deed  absolute  on  its  face  was 
intended  to  operate  as  such,  the  evi- 
dence must  be  clear,  unequivocal  and 
convincing.  Phelps  v.  Seely,  22  Gratt. 
573;  Suavely  v.  Pickle,  29  Gratt.  27; 
Edwards  v.  Wall,  79  Va.  321;  Holladay 
V.  Willis,  101  Va.  274,  278,  43  S.  E.  616; 
Bright  V.  Knight,  35  W.  Va.  40,  13  S. 
E.  63;  Vangilder  v.  HoflFman,  22  W. 
Va.  1,  2. 

If  the  evidence  offered  consists  only 
of  the  declarations  of  the  parties,  such 
evidence,  in  order  to  prevail  must  be 
clear  and  strong  if  unaided  by  proof  of 
the  situation  and  circumstances  of  the 
parties  and  their  conduct  prior  to,  at 
the  time  of,  or  subsequent  to  the  execu- 
tion of  the  deed.  Vague  and  indefinite 
declarations,  and  admissions  long  after 
the  fact,  are  unsatisfactory  and  insuffi- 
cient. Suavely  v.  Pickle,  29  Gratt.  27; 
Phelps  V,  Seely,  22  Gratt.  573;  Ed- 
wards r.  Wall,  79  Va.  321;  Bright  f. 
Knight,  35  W.  Va.  40,  13  S.  E.  63; 
Vangilder  v.  Hoffman,  22  W.  Va.  1,  2. 

VII.  Construction  and  Opera- 
tion. 

A.   PROPERTY  CONVEYED. 

1.  Necessity  of  Description  of  Prop. 

crty. 

Generally,  as  to  description  in  deeds, 
see  the  titles  BOUNDARIES,  vol.  2, 
p.  579;  DEEDS,  vol.  4,  p.  398,  427. 
And  see  ante,  ''Description  of  Prop- 
erty Conveyed,"  III,  D,  2. 

2.  Property  Included  within  Descrip- 

tion. 

Conveyance  of  All  of  Grantor's 
Property. — It  was  held,  that  a  deed  of 
trust  conveying  all  the  property  of  the 
Gfrantor,  "both  real  and  personal,"  em- 
braces all  the  shares  owned  by  the 
grantor  in  a  national  bank.  Feckheimer 
V.  National  Exchange  Bank,  79  Va.  80. 

A  deed  of  trust  after  conveying  the 
debtor's  property,  described  it  by  its 
location,  which  did  not  include  the 
Qjoods  in  controversy,  after  stating  the 
trusts  upon  which  it  was  conveyed,  in 
the  conclusion  of  the  deeds  said:   "And 
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it  is  further  expressly  understood,  that 
if  through  accident  or  forgetfulness  or 
inadvertence  the  said  M.  G.  (the 
grantor)  may  have  omitted  to  mention 
any  claim  or  property,  that  the  same 
shall  be  uncferstood  as  being  conveyed 
hereby  to  the  said  trustees,  to  all  in- 
tents and  purposes  as  fully  as  if  specifi- 
cally mentioned."  It  was  held,  that  thv* 
goods  in  controversy  passed  by  the 
deed.    Wickham  v.  Lewis,  13  Gratt.  427. 

Where  a  deed  of  trust  conveyed  all 
the  debtor's  estate,  real  and  personal, 
it  was  held,  that  money  awarded  to  the 
administrator  of  the  grantor  by  the 
board  of  commissioners  sitting  under 
the  treaty  between  United  States  and 
Spain,  on  accownt  of  claims  of  the 
Spanish  government  for  spoliations  be- 
fore the  date  of  the  deed  of  trust, 
passed  by  the  deed.  Maitland  v.  New- 
ton,  3   Leigh   714. 

And  a  deed  of  trust  which  conveys 
certain  designated  pianos,  and  also  "all 
pianos,  organs,  and  all  other  merchan- 
dise owned  by  the  grantor  and  tempora- 
rily stored  elsewhere"  is  sufficient  to 
cover  the  interest  of  the  grantor  in 
other  pianos  stored  elsewhere.  Fischer 
T.  Lee,  98  Va.  159,  35  S.  E.  441. 

Convejrance  of  All  Debts  Due 
Grantor. — Under  the  words  in  a  deed 
of  "all  debts  due  the  grantor,"  the  in- 
debtedness of  a  partner  of  the  grantor 
to  the  partnership  will  pass.  Griffin 
v.   Macaulay,  7  Gratt.  476. 

Under  these  words,  a  claim  which 
the  grantor  has  on  a  foreign  govern- 
ment for  damages  for  the  detention  of 
his  ship  will  pass.  Griffin  v.  Macaulay, 
7   Gratt.  476. 

A  conveyance  by  an  insolvent  firm 
to  a  trustee,  of  all  debts  due  them,  was 
held  under  the  special  provisions  of  the 
deed,  only  to  pass  the  balance  of  a 
debt,  after  offsetting  a  claim,  not  yet 
due,  held  by  the  debtor  against  the 
firm.    Fry  v.  Boyd,  3  Gratt.  73. 

Conveyance  of  Property  in  Desig- 
nated Territory. — And  where  a  mort- 
gage was  executed  by  a  Pennsylvania 


railroad  company  authorized  under  its 
charter  to  build  a  road  "from  near 
Pittsburg,  Pennsylvania,  in  the  direc- 
tion of  Steubenville,  Ohio,  to  the  Penn- 
sylvania state  line,"  and  the  said  mort- 
gage granted  the  whole  of  their 
"railroad;"  and  other  property  "situited 
'between  and  at  the  terminus  of  their  rail- 
way at  the  city  of  Pittsburg  and  the 
boundary  line  of  the  state  of  Virginia 
in  the  counties  of  Alleghany  and  Wash- 
ington in  the  state  of  Pennsylvania,"  it 
was  held,  that  it  conveyed  no  property 
whatever  in  the  state  of  Virginia. 
Chapman  v.  Pittsburg,  etc.,  R.  Co.,  26 
W.  Va.  299,  300. 

Subscription  to  Corporate  Stock  of 
Mortgagor. — Where  a  deed  of  trust  ex- 
ecuted by  a  corporation  provides  that 
unpaid  subscriptions  shall  be  payable 
to  the  trustee,  the  right  to  collect  them 
passes,  and  creditors  may  enforce  them 
by  suit;  and  even  though  barred  by  the 
statute  of  limitations  equity  will  aid  in 
enforcing  their  payment  as  the  statute 
of  limitations  does  not  extinguish  the 
right,  but  only  bars  the  remedy.  Hamil- 
ton V.  Glenn,  85  Va.  901,  9  S.  E.  129. 

Mortgage  of  Chattels. — See  the  title 
CHATTEL  MORTGAGES,  vol.  2,  p. 
804. 

3.   After-Acquired  Property. 

Increase  of  Live  Stock. — The  in- 
crease of  live  stock  conveyed  by  a  deed 
of  trust  passes  under  the  deed,  though 
not  specifically  mentioned  therein. 
Gannaway  v.  Tate,  98  Va.  789,  37  S. 
E.  768;  Brockenbrough  v.  Brocken- 
brough,  31  Gratt.  580,  592. 

Crops. — Quaere,  as  to  whether  crops 
to  be  grown  will  pass  by  the  deed,  if 
included  within  the  description.  Brock- 
enbrough V.  Brockenbrough,  31  Gratt. 
580,  592 

After-Acquired  Title  to  Real  Estate. 
— Where  a  deed  of  trust  is  given  on  an 
equity  of  redemption  without  a  clause 
of  warranty  the  legal  estate  subse- 
luently  acquired  by  the  grantor  does 
not  inure  to  the  trustee  in  the  deed  of 
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trust.     Doswcll  V.   Buchanan,  3  Leigh 
365. 

After-Acquired  Property  of  Corpora- 
tion.— The  same  principles  of  construc- 
tion apply  to  a  mortgage  upon  future 
acquisitions  of  property  by  a  corpora- 
tion that  apply  to  a  like  instrument  ex- 
ecuted by  a  private  person.  Murray  v. 
Farmville,  etc.,  R.  Co.,  101  Va.  262,  43 

5.  E.  553. 

As  to  railroad  mortgages  on  property 
to    be    acquired,    see    the    title    RAIL- 
ROADS. 
4.    Fixtures. 

See  the  titles  CHATTEL  MORT- 
GAGES, vol.  2,  p.  811;  FIXTURES, 
vol.   6,   p.   153. 

6.  Improvements. 

Railroad  Built  on  Premises  by  Mort- 
gagor's Lessee. — Where  a  railroad  is 
built  on  leased  premises  in  order  to 
facilitate  the  mining  of  coal  and  iron 
ore,  such  railroad  passes  to  the  mort- 
gagee in  a  mortgage  made  by  the  lessor 
of  such  land;  and,  if  the  proceeds  of 
the  .*>ale  of  iron  of  said  railroad  track 
come  into  the  hands  of  the  court  it 
will  be  directed  to  be  paid  to  the  mort- 
gagee, in  preference  to  any  lienor  sub- 
sequent to  the  recording  of  such  mort- 
ga^'es.  Childs  v.  Hurd,  32  W.  Va.  66, 
9  S.   E.  362. 

Improvements  Made  on  Wife's  Prop- 
erty by  Husband. — Where  there  is  a  ^ub- 
sisting  lien  by  deed  of  trust  upon  a 
piece  of  real  estate,  the  property  of 
the  wife,  and  subsequently  the  husband 
with  his  own  means  makes  valuable  im- 
provements thereon  in  fraud  of  the 
rights  of  his  creditor  who  files  a  bill 
and  succeeds  in  charging  the  value  of 
the  improvements  so  made  thereon,  on 
account  of  his  debt,  he  has  a  lien  on 
said  improvements  to  the  amount  of 
the  value  thereof,  subject  to  the  deed 
of  trust.  It  was  held,  that  it  is  error 
to  require  the  deed  of  trust  debt  to  be 
paid  out  of  the  amount  decreed  to 
plaintiff  against  the  improvements. 
Myllius  V.  Smith,  53  W.  Va.  173,  44  S. 
E.    542. 


6.    Evidence  to   Show  Property  Con- 

'         veyed. 

I  While  the  testimony  of  the  grantor 
in  a  deed  of  trust,  unsupported  by  other 
evidence,  is  not  sufficient  to  establish 
the  property  to  which  the  *lien  of  the 

'  deed  of  trust  was  intended  to  attach, 
yet  he  is  a  competent  witness  to  iden- 
tify the  property  described  in  the  deed. 

,  Carrington  v.  Goddin,  13  Gratt.  587. 

'  Parol  evidence  is  not  admissible  to 
prove  that  the  bonds  and  deed  of  trust 
were  not  to  be  paid  and  executed  ac- 
cording to  their  terms,  but  were  only 
to  be  paid  out  of  the  profits  of  the 
property  for  the  price  of  which  they 
were  given.  Sangston  v.  Gordon,  22 
Gratt.  755.  See  the  title  PAROL  EVI- 
DENCE. 
B.    INDEBTEDNESS  SECURED. 

1.  Necessity    of    Description    of    In- 
debtedness. 

See  ante,   "Description   of  Indebted- 
ness Secured,"  III,   D,  3. 

2.  Indebtedness  Included  within   De- 
^         scription. 

,  a.   Notes  and  Bonds. 
I      EfiFect    of    Nondelivery    of    Note.— 
I  Where  a  deed  of  trust  is  executed   to 
'  secure  a  note,  which  has  not  been  de- 
j  livered  at  the  time  of  the  execution  of 
the  deed,  the  deed  of  trust  furnishes  a 
'  valid  security  for  the  debt,  if  the  par- 
ties intended  \t  to  evidence  a  bona  fide 
debt     which     existed     between     them. 
Eacho  V.   Cosby,  26   Gratt.   112. 

Deed   Given   to    Secure   Notes   Due 
within  One  Year. — A.  and  wife  executed 
deed  of  trust  on  her  separate  property 
1  to  save  harmless  B.  as  indorscr  for  A. 
j  for  $500,  and  any  sums  B.  might  lend 
A.     Deed  recited  that  if  within  twelve 
I  months  A.  paid  the  said  $500,  the  deed 
I  should    be    void,    else    enforced.      The 
note  of  A.  indorsed  by  B.  was  renewed 
three    times    during    the     said     period, 
when  B.  gave  A.  $500  to  pay  the  third 
note,  and  took  therefor  from  the  firm 
of  A.  &  Co.  a  fourth  note  for  that  sum, 
payable  at  a  day  subsequent  to  the  ex- 
piration of  that  period.     It  was  held. 
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that  the  time  of  payment  of  all  sums 
intended  to  be  secured  by  the  trust 
deed  was  limited  to  the  period  of  twelve 
months  from  its  date.  The  dealing 
with  the  note  for  the  $500,  whereby 
the  time  of  payment  was  extended  be- 
yond that  period,  and  the  taking  of  the 
note  of  A.  &  Co.,  payable  beyond  the 
same,  released  the  trust  property. 
Burson  v,  Andes,  83  Va.  445,  8  S.  E. 
249. 

Deed  of  Trust  to  Secure  Acceptance 
by  Person  Named. — In  January,  1856,  by 
deed  which  was  duly  recorded,  T.  and 
wife  conveyed  to  D.  a  house  and  lot  in 
trust  to  secure  W.,  of  Philadelphia, 
against  any  loss  or-  damage  which  he 
might  sustain  by  his  acceptance  of  any 
drafts  or  bills  which  might  thereafter 
be  drawn  by  T.  upon  W.,  which  accep- 
tances W.  had  agreed  to  make  for  the 
accommodation  of  T.  W.,  accordingly, 
from  the  date  of  the  deed  to  January, 
1861,  accepted  the  drafts  of  T.  to  a 
large  amount,  and  T.  was  indebted  to 
him  for  much  more  than  the  house  and 
lot  was  worth.  In  1871  the  A.  Savings 
Bank  being  the  holder  of  three  notes 
of  T.  given  on  renewals  of  notes  which 
were  due  before  the  date  of  the  deed, 
filed  a  bill  against  T.  as  an  absent  de- 
fendant, to  attach  the  said  house  and 
lot,  insisting  that  the  deed  having  been 
given  to  secure  future  advances  was 
null  and  void  as  to  the  creditors  of  T. 
It  was  held,  that  though  the  acceptance 
were  in  the  name  of  W.  &  Co.,  the  deed 
is  a  valid  security  fv^r  acceptances  made 
by  W.  in  that  name.  Alexandria  Sav. 
Inst.  V.' Thomas,  29  Gratt.  483. 

Bond  Given  Subsequent  to  Execution 
of  Deed  of  Trust  for  Previous  Debts.-— 
A  deed  of  trust  made  to  secure  exist- 
ing debts  is  a  valid  security  for  a  bond 
dated  subsequent  to  the  date  of  the 
deed  of  trust,  but  which  was  given 
solely  for  debts  existing  before  the 
deed  of  trust  was  executed.  Smith  v. 
Miller,  98. Va.  535,  37  S.  E.  10. 

Effect  of  Nonexecution  or  Issuance 
of  Bonds  Where  Deed  Secures  Bonds 


''Executed  and  Issued.** — Where  a  cor- 
poration executed  sixty  bonds  of  $500 
each,  under  a  statute  conferring  au- 
thority upon  it  so  to  do  and  then  made 
a  deed  of  trust  to  secure  any  of  the 
bonds  "executed  and  issued"  by  the 
corporation,  it  was  held,  that  the  only 
bonds  secured  by  the  deed  of  trust  wet  e 
those  actually  issued  by  the  corpora- 
tion, and  the  fact  that  twenty  of  the 
bonds  were  never  issued  did  not  give 
the  unsecured  creditors  of  the  corpora- 
tion the  right  to  participate  in  the  pro- 
ceeds of  the  sale  of  the  trust  property 
to  that  extent.  Merchants*  Bank  v. 
Goddin,  76  Va.   503. 

A  corporation  was  authorized  to  is- 
sue bonds  secured  by  a  deed  of  trust, 
and  in  pursuance  of  such  authority  ex- 
ecuted sixty  bonds  for  $500  each  and 
t'.ien  executeH  r  deed  of  trust  on  its 
property  to  •♦^cure  such  bonds  as 
should  be  executed  and  issued.  Only 
forty  of  the  bonds  were  issued.  The 
corporation  subsequently  wishing  to 
dispose  of  part  of  the  trust  property  pro-  ' 
cured  the  holder  of- its  bonds  to  release 
that  part  of  it,  and  in  this  release  deea 
the  president  of  the  corporation  joined 
"as  holder  of  twenty  bonds  of  $500 
each  as  collateral  for  the  payment. of 
the  floating  debt"  of  the  corporatioa 
It  was  held,  that  the  fact  that  the  presi- 
dent joined  in  the  release,  as  he  did, 
was  neither  proof  of  an  existing  trust 
in  favor  of  the  holders  of  the  floating 
debt,  nor  the  creation  of  such  a  tru.>t, 
but  was  unauthorized,  inconsistent  with 
the  conditions  of  the  release  by  the 
bondholders,  and  inoperative.  Mer- 
chants' Bank  v.  Goddin,  76  Va.  503. 

Misdescription  of  Obligors  of  Bond 
Intended  to  Be  Secured. — Where  a 
trustee,  who  was  also  executor,  and  his 
cocxecutor  executed  a  bond  for  bor- 
rowed money,  with  the  addition  of  the 
word  "executors"  to  their  signatures, 
while  the  trust  deed  to  secure  said  bond 
was  executed  by  them  individually,  and 
described  said  bond  as  naving  been 
executed    by    the   trustee    "as    trustee," 
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and  by  his  co-obligor  individually,  it 
was  held,  that  the  trust  deed  is  valid 
as  security  for  the  money  loaned,  the 
I'xecutors  being  liable  on  the  bond  in- 
'lividually.  Carr  v.  Branch,  85  Va.  597, 
S  S.  E.  476. 
b.   Interest. 

Where  a  bond  providing  for  the  pay- 
nicnt  of  interest  annually  was  secured 
by  a  deed  of  trust,  and  afterwards,  for 
several  years,  when  the  interest  was 
lue  and  p  yable,  interest  notes  were 
executed,  bearing  the  same  rate  of  in- 
terest as  the  original  bond,  it  was  held, 
t'iat  the  deed  of  trust  would  secure  the 
payment  of  interest  on  these  new  in- 
terest notes:  but  such  interest  could 
not  avail  as  against  subsequent  cred- 
itors or  purchasers.  Barbour  v.  Tomp- 
kins, 31  W.  Va.  410,  7  S.  E.  1. 

Contract  of  sale,  dated  August  26th, 
1873,  says  the  bonds  for  the  purchase 
money  are  "to  bear  interest  from  this 
date."  The  trust  deed  describes  the 
bond  as  "dated  September  10th,  1873, 
with  six  per  cent,  interest  from  August 
26th,  1873."  The  bonds  say,  "with  six 
per  centy  interest  from  date  above," 
when  there  is  no  "date  above,"  except 
the  date  of  the  maturity  of  the  bond. 
Receiver  collected  the  bonds  with  in- 
terest only  from  their  maturity.  It 
wis  held,  that  the  bonds  bear  interest 
from  the  date  of  the  contract,  August 
!ruh.  1873.  till  paid.  Ware  'd.  Starkey, 
80  Va.  191. 

The  trust  deed  describing  the  bonds 
as  bearing  interest  from  August  26th, 
1873,  being  duly  recorded,  C,  being 
about  to  buy  the  land  of  the  debtor's 
vendee,  sees  the  bonds  and  the  con- 
tract, and  is  told  that  the  debtor  claimed 
tliat  the  bonds  bore  interest  from  the 
date  of  the  contract,  nevertheless  pur- 
chased the  land.  It  was  held,  that  C. 
is  not  a  purchaser  for  value  without 
notice,  and  the  land  in  his  hands  is 
I'rble  for  interest  on  the  bonds  from 
that  date.  Ware  v.  Starkey,  80  Va. 
191,  192. 

Debtor  having  sold  the  land  as  above 


stated,  the   master  having  reported  as 
,  aforesaid,  and  the  receiver  having  col- 
:  lectcd   the  bonds  with  no  interest   un- 
I  til  after  their  maturity,  it  was  compe- 
tent for  the  debtor  to  bring  his  bill  to 
enforce  the  trust  deed,  or  to  reform  any 
mistake  in  any  part  of  the  said  writings, 
in  order  to  collect  the  unpaid  interest. 
Ware  v.  Starkey,  80  Va.  191. 
c.    Future  Advances. 

Debts  Incurred  after  Execution  of 
Deed  of  Trust. — C.  executes  a  deed  in 
which,  reciting  that  W.  had  indorsed 
tor  C.  three  notes,  which  he  specifies, 
he  conveys  to  O.  certain  property  in 
trust  that  if  the  said  notes  are  not  paid 
by  C.  when  due,  G.  shall,  on  the  re- 
quest of  W.,  sell  the  property,  and  out 
of  the  proceeds  pay  the  notes;  and 
upon  further  trust,  after  paying  the 
notes,  any  surplus  of  proceeds  of  sale 
shall  be  applied  to  the  payment  of  any 
j  debt  which  at  the  time  may  be  due 
from  C.  to  W.  The  notes  are  not  paid 
when  due,  and  three  years  afterwards, 
I  the  trustee  being  about  to  sell  the  prop- 
erty, C.  pays  the  notes.  The  deed  is 
nevertheless  a  security  for  any  debt 
'  that  C.  then  owed  to  W.,  and  it  became 
;  such  security  at  least  from  the  time  of 
the  default  in  paying  the  notes.  Mayo 
V.  Carrington,   19  Gratt.  74. 

A  company  executed  a  trust  deed 
securing  to  a  bank  a  note  made  by  the 
company  for  $4,000,  at  ninety  days,  for 
money  loaned,  and  certain  advances  to 
be  made,  the  bank  reserving  privilege 
to  foreclose  the  deed  at  any  time  within 
the  ninety  days,  upon  the  failure,  of  the 
company  to  return  the  advances  at  the 
times  stated  in  the  deed.  The  bank 
cashed  the  company's  checks  until  No- 
vember, 1878,  when  the  company, 
pressed  by  the  bank  to  return  the  ad- 
vances, executed  its  note  for  $2,800, 
with  sureties.  This  note  was  dis- 
counted and  the  net  proceeds  applied 
'o  the  advances.  The  bank  continued 
';o  cash  the  company's  checks  until  the 
advances  amounted  to  $2,278.99,  and 
refused   to  cash    more.     The   company 
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suspended,  indebted  to  the  bank  on  the 
note  secured  by  the  trust  deed,  $3,500; 
'  II      open      account,       for      advances, 
->2,278.99,     and    the    $2,800   note.     The 
:rust  deed  was  foreclosed,  and  the  pro- 
ceeds,  $5,558.31,    applied    to    the   $3,500 
r.otc  and  the  open  account  for  the  ad- 
vances.      Suit     was     brought    on    the 
$2,800  n(  Ic.     Defendants  filed  a  special 
plea    that    the   $2,800    was    part   of    the 
company's  indebtedness  secured  by  the 
trust  deed,  and  that  $1,827.31,  the  rat- 
able   amount    said    $2,800    and    interest 
was  entitled   to   out   of   said    proceeds, 
>hould  be  allowed  as  a   set-oflf  to  the 
plaintiffs  demand.    At  the  trial,  defend- 
ants  asked    the    court    to    instruct    the 
jury  as   follows,   viz.:     "That   if,   from 
the  evidence,  the  jury  believe  that  the 
original  note   of  which   the   note   sued 
on  is  a  renewal,   was   given   for  daily 
balances,   which    daily     balances    were 
secured  in  the  deed  of  trust  to  W.  E. 
Boisscau,  referred  to  in  the  defendant's 
plea,  and  that   said   original   note   was 
given  with   the   agreement   and  under- 
standing  that    the    amount    for    which 
said  original   note  was  given  was  still 
considered  as   secured  in    said    deeds, 
then    they     must     allow     the     set-off 
claimed  by  the  defendants  in  their  spe- 
cial plea,  if   they   further   believe   that 
this  amount  is  the   correct  amount  in 
this  cause;"  which  instruction  was  re- 
fused.   Held,  no  error.    Keesee  v.  Bor- 
der Grange  Bank,  77  Va.   129. 

As  to  validity  of  mortgages  or  deeds 
of  trust  to  secure  future  advances,  see 
ante,  "Future  Advances,"  III,  C,  2,  c. 

d.  Indemnity. 

In  contract  of  sale,  vendor  admitted 
want  of  title  to  one-seventh  of  the  land, 
and,  agreeing  to  indemnify,  placed  with 
vendee  $600  in  bonds,  which  being  col- 
lected, the  money  was  paid  to  vendor, 
who  later  gave  a  trust  deed  stating  the 
sale,  the  want  of  title  to  one-seventh 
and  five-sevenths  of  one-seventh  of  the 
land,  the  design  to  be  that  the  deed  be 
in  lieu  of  the  bonds  and  the  indemnity 
intended  to  be  the  same  intended  by 


the  contract.  Finally  vendee  was 
evicted.  It  was  held,  that  the  contract 
did  not  fix  $600,  but  his  actual  loss,  as 
the  amount  vendee  was  entitled  to,  and 
that  the  trust  deed  secured  to  him. 
Ralston  v.  Effinger,  86  Va.  1008,  11  S. 
E.  975. 

In  Schmeltz  v.  Rix,  95  Va.  509,  28  S. 
E.  890,  it  was  held,  that  the  evidence 
showed  that  the  deed  of  trust  was  made 
by  the  makers  of  two  notes  to  secure 
the  payment  of  the  notes  themselves, 
and  not  merely  as  indemnity  for  the 
indorsers   thereof. 

e.   Deed  to  Secure  Particular  Debt  and 
Other  Debts  Secured  on  Land. 
In    1865,    H.    conveyed    in    trust    to 
secure  a  debt  td   B.,  the  west  half  of 
his  land,  whereon  a  debt  to  M.  had  al- 
ready been  secured.     In  1876,   H.  con- 
veyed the  east  half  in  trust,  to  secure, 
the  interest  on  a  debt  to  D.,  and  the 
interest    and    principal    of    the    other 
debts  secured  on  any  portion  of  said 
land,    out    of    the    rents,    etc.,    thereof, 
during  five  years;  and  in  trust  that,  if 
the   debt   to   D.   was   not   paid   in   that 
period,  then  the  trustee  should  sell  the 
property,  and  pay  the  debt  to  D.;  any- 
thing  remaining   of    the    other     debts 
therein  provided  for;  and,   tlic  remain- 
der  to   H.      In    1880,    H.    contracted    to 
j  marry  S.,  and,  in  consideration  of  the 
marriage,    conveyed    to    her    the    east 
I  half.     The  west  half  was  sold  under  a 
decree  of  court,  and  its  proceeds  were 
consumed    in    paying   the    debt   to    M., 
leaving  B.   no  other  security  than  the 
trust   on    the   east  half;   and   the   debt 
to  D.  being  overdue  and  unpaid,  B.,  in 
1881,   brought  his   suit  to  enforce  said 
trust    for   his   own  -benefit,    subject    to 
I  D.'s  debt.     It  was  held,  that  B.'s  debt 
j  is  embraced  in  the  deed  of  trust  on  the 
I  east  half,  subject  to  D.'s  debt.     Hunter 
V.  Beach,  80  Va.  361. 
3.   Claims  for  Unliquidated  Damages. 

Where  a  deed  of  trust  was  made  to 
secure  "all  the  debts  and  liabilities  of 
certain  firms,  and  of  the  individuals 
composing   them,"   it  was   held   that   a 
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mere  claim  for  unliquidated  damages 
for  a  breach  of  contract  to  deliver 
shares  of  stock,  could  not  be  enforced 
in  equity  against  the  trust  deed  and 
the  claimants  were  left  to  their  remedy 
at  law.     Witz  v.  Mullin,  90  Va.  805,  20 

5.  E.  783. 

4.  Tacking  Other  Debts  to  Debt  Ex- 
pressly Secured. 

A  creditor  by  a  mortgage  has  not  a 
right,  without  a  written  agreement,  to 
tack  to  such  mortgage  a  note  or  bond 
of  a  debtor,  in  exclusion  of  another 
mortgage  or  deed  of  trust,  bearing 
date  either  before  or  after  such  note 
or  bond.  Colquhoun  v.  Atkinsons,  6 
Munf.  550. 

A  prior  mortgagee  of  the  equity  of 
redemption  in  land,  can  not  tack  debts 
due  from  a  mortgagor  to  his  mortgage 
as  against  subsequent  bona  fide  mort- 
gagees without  notice.  McClanachan 
V.  Siter,  2  Gratt.  280,  wherein  the  Eng- 
lish doctrine  of  tacking  is  discussed  at 
length  and  held  to  have  been  "cut  up 
by  the  roots"  by  the  registration  laws. 

6.  Evidence  of  Indebtedness. 
Recital  in  Deed  as  Evidence  of  Ex- 
istence of  Debt. — The  recitals  in  a  trust 
deed  of  the  existence  of  the  indebted- 
ness by  the  grantor  to  the  beneficiary 
is  all  sufiicient  to  establish  the  indebted- 
ness without  other  proof.  Watkins  v. 
Dupuy,  87  Va.  87,  12  S.  E.  294. 

Evidence  as  to  Amount  of  Debt. — 
The  books  of  the  grantor  in  the  deed 
of  trust  are  proper  evidence  of  the 
amount  of  the  debts  due  to  the  cred- 
itors secured  by  the  deed.  Griffin  v. 
Macaulay,   7    Gratt.    476. 

Where  a  mortgage  on  its  face  names 
a  sum  certain  as  the  amount  of  the 
debt  which  it  was  intended  to  secure, 
this  is  prima  facie  the  amount  due  the 
creditor,  and  the  burden  of  proving 
otherwise  is  on  the  debtor.  Gold  v. 
Marshall.  76  Va.  668. 

But  a  trust  deed  to  secure  creditors 
reciting  the  amount  of  the  debts  due 
to  the  different  creditors,  is  not  con- 
clusive, even  as  against  the  grantor  and 


I  his  administrator,  of  the  amount  of  the 
I  respective  debts.  Griffin  v.  Macaulay. 
7  Gratt.  476. 

Evidence  to  Show  Particular  Debts 
to  Be  Secured. — A  creditor  of  the 
grantor  in  a  deed  to  secure  creditors, 
may  show  by  proofs  that  his  debt  wa> 
intended  to  be  secured  under  the  pro- 
vision for  another  creditor.  Griffin  t . 
Macaulay,  7  Gratt.  476. 

In  a  court  of  equity,  several  mort- 
gages, though  appearing,  upon  their 
face,  to  be  for  distinct  debts,  may  be 
shown  to  be  merely  additional  evidence 
of,  and  securities  for,  one  original  debt. 
Anderson  v.   Davies,  6   Munf.   484. 

Parol  evidence  is  not  admissible,  as 
against  a  subsequent  bona  fide  mort- 
gagee without  notice,  to  prove  that  at 
the  time  of  executing  the  deed  it  was 
agreed  between  the  parties  thereto  that 
the  trustee  should  hold  the  property 
in  trust  to  secure  debts  due  from, 
and  advancements  to  be  made  to  the 
husband.  McClanachan  v.  Siter,  2 
Gratt.    280. 

jc.   LIEN. 
1.    To  What  Lien  Attaches. 

See  ante,  "Property  Conveyed.** 
VII.    A 

I  2.    For  What  Lien  Attaches. 

See  ante,  "Indebtedness  Secured," 
VII.  B. 

'      .\s   to   whether   a   mortgage   lien   at- 
taches   for    future    advances,    see   ante, 
"Future  .Advances,"  III,  C,  2,  c. 
3.   Pricrity  of  Liens. 

I  a.    Priority  as  Affected  by  Recording. 

I      Sec    the   title    RFXORDING   ACTS. 

!  b.     Priority   as   Affected   by    Notice. 

I  (1)    In  General. 

I      Where  the  creditor  is   charged  with 

I  notice  of  a  prior  lien  upon  the -prop- 
erty conveyed  by  the  deed  of  trust,  ne 
takes  subject  to  that  lien.  Chapman  v. 
Chapman,  91  Va.  397,  21  S.  E.  813;  Vest 
7'.  Michie,  31  Gratt.  149,  31  Am.  Rep. 
722;  Roanoke,  etc.,  Co.  v.  Simmons,  2 
Va.  Dec.  70;  Wright  v.  Vaughan,  2  Va. 
Dec.   662;   Rorer  v.   Ferguson,  96   Va. 
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411,  31  S.  E.  817;  McClaskey  v.  O'Brien, 
16  W.  Va.  791;  Merchants'  Bank  v. 
Ballou,  98  Va.  112,  32  S.   E.  481. 

And  a  mortgagee  without  notice  is 
protected  against  a  prior  equitable  title, 
if  the  person  having  such  title,  either 
encouraged  him  to  take  the  mortgage, 
or,  knowing  of  his  intention  to  take  it, 
stood  by  and  made  no  objection.  Green 
V.  Price,  1  Munf.  449;  Dickenson  v, 
Davis,  2  Leigh  401. 

Where  a  party  has  no  notice,  either 
actual  or  constructive,  of  a  prior  en- 
cumbrance, he  is  protected,  and  is  en- 
titled to  priority  over  the  encumbrance 
even  though  it  be  prior  in  point  of 
t»mc.  Green  v.  Price,  1  Munf.  449; 
Fidelity  Ins.,  etc.,  Co.  v.  Shenandoah, 
etc^  R.  Co.,  32  W.  Va.  244,  9  S.  E.  180; 
Newman  v.  Chapman,  2  Rand.  93. 

(3)    Actual  Notice, 
(a)    In  GeneraL 

A  subsequent  purchaser  will  be  af- 
fected with  notice  of  a  prior  mortgage, 
although  not  recorded,  if  he  has  actual 
notice  of  the  existence  of  such  mort- 
gage. Newman  v.  Chapman,  2 
Rand.    93. 

And  where  a  subsequent  purchaser 
has  actual  notice  that  the  property  in 
question  was  incumbered  or  affected, 
he  is  charged  constructively  with  no- 
tice of  all  the  facts  and  instruments  to 
the  knowledge  of  which  he  would  have 
been  led  by  an  inquiry  into  the  incum« 
brance  or  other  circumstance  affecting 
the  property  of  which  he  had  notice. 
Fidelity  Ins.,  etc.,  Co.  v.  Shenandoah. 
etc.,  R.  Co.,  32  W.  Va.  244,  9  S.  E.  180. 

Effect  of  Notice  of  Prior  Usurious 
Mortgage. — But  where  a  second  mort- 
gagee, before  taking  his  mortgage,  is 
informed  of  the  fact  that  there  is  a 
first  mortgage  on  the  property  which 
is  not  recorded,  but  that  the  mortgage 
was  given  to  secure  an  usurious  debt, 
the  second  mortgagee  is  a  purchaser 
with  notice  of  the  prior  unrecorded 
mortgage,  and  the  contemporary  in- 
formation that  the  prior  mortgage  was 
usurious,  does  not  affect  the  question 


of  notice.  Beverley  v.  Brooke,  2  Leigh 
425. 

(b)  Notice  to  Trustee    as    Notice  to 
Beneficiary. 

The  relation  existing  between  the 
trustee  and  the  creditors  secured  in  a 
deed  of  trust  is  that  of  principal  and 
agent,  and  where  the  trustee  is  affected 
with  notice  of  a  lien  or  an  equity  af- 
fecting the  title  of  the  trust  property 
this  is  sufficient  to  charge  the  benefici- 
ary with  notice.  Merchants'  Bank  v. 
Ballou,  98  Va.  112,  32  S.  E.  481;  Chap- 
man V.  Chapman,  91  Va.  397,  21  S.  E. 
813;  Eubank  v.  Kirk,  1  Va.  Dec.  254; 
Fidelity  Ins.,  etc.,  Co.  v.  Shenandoah, 
etc.,  R.  Co.,  32  W.  Va.  244,  9  S.  E.  180. 

And  the  beneficiaries  are  affected  with 
notice  to  the  trustee  although  he  did 
not  know  of  the  existence  of  the  deed 
or  an  intention  to  make  it  until  it  was 
recorded,  and  he  then  immediately  de- 
clined the  trust.  Merchants*  Bank  v, 
Ballou,  98  Va.  112,  32  S.  E.  481. 

(c)  Notice  to  One  of  Several  Trustees. 
Where  property  is  conveyed  to  two 

or  more  trustees  jointly,  to  secure 
debts,  the  estate  they  take  is  joint  and 
inseverable,  their  title  joint  and  in- 
divisible. Hence,  notice  to  one  of  such 
trustees  is  notice  to  all.  There  can  be 
no  such  thing  as  a  purchase  partly  bona 
fide.  Chapman  v.  Chapman,  91  Va.  397, 
21    S.   E.  813. 

.And  where  one  of  two  trustees  is 
charged  to  have  had  actual  knowledge 
of  a  title  adverse  to  that  conveyed  to 
them  jointly,  and  the  other  trustee  an- 
swers, denying  the  allegations  of  the 
bill,  but  the  one  charged  with  knowl- 
edge makes  no  answer,  the  answer  need 
not  be  overcome  by  the  testimony  of 
two  witnesses,  or  the  testimony  of  one 
witness  with  strong  corroborating  cir- 
cumstances. Chapman  v.  Chapman,  91 
Va.   397,   21    S.   E.    813. 

(d)  Notice  to  Original  Trustee  as  No- 
tice to  Substitute. 

The  acceptance  of  the  trust  by  the 
trustee  is  presumed  until  he  declines  to 
accept  it,   and  when  he   refuses  to  act 
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and  a  successor  is  appointed,  the  suc- 
cessor takes  the  shoes  of  the  original 
trustee  and  is  subject  to  all  the  rights 
and  responsibilities  of  the  position  as 
if  originally  appointed  by  the  deed,  and 
the  trust  in  his  hands  is  tainted  with 
all  imperfections  that  attached  to  it 
in  the  hands  of  the  original  trustee. 
Merchants'  Bank  v,  Ballou,  98  Va.  112, 
;]2  S.  E.  481. 

<e)    Notice  to  Agent  as  Notice  to  Prin- 
cipal. 

See  the  title  AGENCY,  vol.  1,  p.  276. 

(f)    Evidence  of  Notice. 

On  a  bill  in  equity  by  a  first  mort- 
gagee against  the  mortgagor  and 
second  mortgagee,  charging  the  second 
mortgagee  with  notice  of  the  first  mort- 
gage (it  being  unrecorded),  and  pray- 
ing that  the  land  be  sold  to  satisfy  the 
plaintiflF*s  debt,  neither  the  mortgagor 
nor  his  wife  is  a  competent  witness  for 
the  plaintiff,  to  prove  that  the  second 
mortgagee  had  actual  notice  of  the  first 
mortgage.  Sitlingtons  v.  Brown,  7 
Leigh  271. 

(3)     Constructive   Notice, 
(a)    Circumstances  Putting  One  upon 
Inquiry. 

The  fact  of  notice  may  be  inferred 
from  circumstances,  as  well  as  proved 
by  direct  evidence.  Newman  v.  Chap- 
man, 2  Rand.  93. 

Notice,  to  affect  a  subsequent  pur- 
chaser for  value  from  one  who  holds 
title  subject  to  a  lien  upon  property, 
may  be  inferred  from  circumstances  as 
well  as  proved  by  direct  evidence,  but 
the  proof  must  be  such  as  to  affect  the 
conscience  of  the  purchaser,  and  be  so 
strong  and  clear  as  to  fix  upon  him  the 
imputation  of  bad  faith.  Hunton  v. 
Wood,  101  Va.  54,  43  S.  E.  186, 

Beneficiary  a  Subscribing  Witness  to 
Prior  Deed. — A  purchaser  of  land  is 
not  affected  with  constructive  notice 
of  a  prior  unrecorded  deed  of  trust  by 
the  mere  fact  that  he  was  one  of  the 
subscribing  witnesses  thereto.  Vest  v. 
Michie,  31  Gratt.  149. 


Recital  in  Deed  under  Which  a  Party 
Claims. — A  grantee  assumed  payment 
of  ninety-two  notes,  for  $35  each,  and 
in  the  deed  the  grantor  covenantci 
"that  he  had  done  no  act  to  incumber 
said  land,  except  the  deed  of  trust 
above  mentioned."  No  deed  of  trust 
was  mentioned  above,  nor  was  there 
any  on  record,  but  it  was  held  that  this 
recital  in  the  deed  put  all  parties  claiiii 
ing  through  the  grantee  upon  inquir\ 
Roanoke,  etc.,  Co.  v.  Simmons,  2  Va. 
Dec.  70. 

And  though  the  deed  creating  the 
trust  only  conveys  personal  property, 
yet  if  this  property  is  converted  into 
land  by  the  trustee,  and  this  land  is 
sold  by  the  trustee  to  a  bona  fide  pur- 
chaser for  value,  and  the  title  papers 
show  the  fact  that  the  land  is  the  sub- 
stitute of  the  trust  fund,  the  purchaser 
will  be  held  to  have  constructive  notice 
of  the  trust.  Heth  v.  Richmond,  etc., 
R.  Co.,  4  Gratt.  482,  50  Am.  Dec.  88. 

Knowledge  of  Prior  Existence  of 
Deed. — Where  a  beneficiary  in  a  deed 
of  trust,  not  on  record,  remembers  that 
there  was  such  a  deed,  but  can  not  find 
it,  it  is  insuilficient  as  constructive  no- 
tice to  put  one  on  enquiry  as  to  such 
deed.  Roanoke,  etc.,  Co.  v.  Simmons, 
2  Va.  Dec.  70. 

Examples. — tn  Dugger  v.  Dugger,  84 
Va.  130,  4  S.  E.  171,  it  was  held,  that 
the  circumstances  disclosed  in  the 
record  and  recited  in  the  opinion,  es- 
tablished  notice. 

A.  sold  to  his  son,  U.,  a  tract  of  land, 
taking  his  bonds  for  the  purchase 
[  money,  and  a  deed  of  trust  on  the  land 
to  secure  them.  He  died,  and  his  son, 
U.,  qualified  as  his  administrator. 
Shortly  afterwards  U.  obtained  a  loan 
of  money  and  stock  from  C,  and  gave 
a  deed  on  this  same  land  to  secure  it. 
Upon  a  bill  by  C.  against  the  adminis- 
trator de  bonis  non  of  A.  and  U.  and 
his  sureties  on  his  official  bond,  to  en- 
force his  lien,  the  court  being  of  opin- 
ion, from  all  the  evidence,  that  U.  had 
not   paid  any  part  of  his   debt  to  A., 
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though  he  represented  to  C.  he  had 
done  it,  and  that  he  was  fraudulently 
trying  to  get  rid  of  the  lien  in  favor  of 
A.,  in  order  to  raise  money  for  his  own 
purposes,  and  that  C.  either  knew,  or 
might  have  known,  if  he  had  wished  it, 
the  facts,  and  made  the  loan  with  a 
knowledge  of  them,  or  in  willful  igno- 
rance, it  was  held,  that  in  favor  of  A.'s 
estate,  and  U/s  sureties,  that  the  lien 
to  secure  A/s  debt  was  a  valid  subsist- 
ing lien,  and  had  preference  of  the  lien 
of  C.  Utterback  v.  Cooper,  28  Gratt. 
233. 

In  Fidelity  Ins.,  etc.,  Co.  v.  Shenan- 
doah, etc.,  R.  Co.,  32  W.  Va.  244,  9  S. 
E.  180,  a  mortgage  executed  by  a  rail- 
road company  on  its  property  to  secure 
bonds  to  be  issued  thereunder  provided 
that  upon  the  full  payment  of  all  the 
bonds  at  maturity  the  trustee  should 
release  the  same.  Before  the  maturity 
of  the  bonds  they  were  surrendered  to 
the  trustee  upon  an  agreement  that 
other  bonds  to  be  issued  under  a  subse- 
quent mortgage  were  to  be  substituted 
for  them.  The  trustee  without  sub- 
stituting such  other  bonds  executed  a 
release  of  the*mortgage  stating  therein 
that  all  the  bonds  had  been  surren- 
dered. The  railroad  was  not  in  a  con- 
dition to  anticipate  the  payment  of  its 
bonds,  and  had  executed  several  other 
mortgages  to  take  up  bonds  issued  un- 
der former  mortgages.  These  facts  and 
circumstances  were  held  sufficient  to 
charge  a  subsequent  mortgagee  with 
notice  of  the  terms  and  conditions  upon 
which  the  bonds  under  said  released 
mortgage  had  been  surrendered,  and 
he  took  subject  to  the  rights  of  those 
entitled  to  the  bonds  under  said  agree- 
ment 

(b)   Possession  of  Property  as  Notice. 

The  open  and  peaceable  possession 
of  land  under  a  claim  of  right  is  notice 
to  all  the  world  of  the  right  or  claim 
of  the  person  in  possession;  and,  where 
one  buys  land  in  the  possession  of  an- 
other than  his  vendor,  he  is  bound  to 
take  notice  of  such  possession  and  all 


that  it  imports.  It  is  the  duty  of  the 
purchaser  to  inquire  into  the  fact  of 
possession,  and  he  will  be  affected  with 
notice  of  whatever  right  or  interest  the 
party  in  possession  may  have  in  the 
land  which  such  inquiry  would  have 
disclosed.  Such  notice  is  the  same  in 
effect  as  the  notice  which  is  imputed 
by  the  recording  or  registry  acts. 
Chapman  v.  Chapman,  91  Va.  397,  21 
S.  E.  813. 
(c)    Lis  Pendens. 

See   the   title   LIS   PENDENS,   vol. 
9,  p.   453. 
c    Persons  Entitled  to   Protection  as 

Purchasers  for  Value. 
(1)   Persons  Entitled  to  Call  for  Legal 
Title. 

A  complete  purchaser  is  one  who  has 
paid  the  purchase  money,  and  who» 
though  he  has  not  received  a  convey- 
ance of  the  legal  title,  is  entitled  to 
call  for  it.  Preston  v.  Nash,  76  Va.  1; 
Preston  v.  Nash,  75  Va.  949;  Briscoe 
V.  Ashby,  24  Gratt.  454;  Williamson  v. 
Gordon,  5  Munf.  257;  Mutual  Assur. 
Soc.  V.  Stone,  3  Leigh  218,  235.  But 
see  Doswell  v.  Buchanan,  3  Leigh  365. 
23  Am.  Dec.  280,  disapproved  in  Pres- 
ton V.  Nash,  76  Va.  1;  Preston  v.  Nash, 
75  Va.   949. 

Under  Code,  1873,  ch.  114,  §  5,  it  is 
not  necessary  that  a  purchaser  for 
value,  claiming  against  an  unrecorded 
deed  of  trust,  should  have  taken  a  con- 
veyance of  the  legal  title;  it  is  sufficient 
if  he  has  the  best  right  to  call  for  it. 
Preston  v.  Nash,  76  Va.  1;  Preston  v. 
Nash,  75  Va.  949. 

When  the  first  purchaser  has  not  the 
legal  title,  and  the  subsequent  one  has 
paid  his  money  and  has  not  indeed  the 
legal,  but  the  best  right  to  call  for  the 
legal  title,  before  he  receives  notice, 
he  shall  be  entitled  to  priority,  notwith- 
standing he  has  not  actually  acquired 
such  title.  Preston  v.  Nash,  76  Va.  1. 
9;  Williamson  v.  Gordon,  5  Munf.  257; 
Preston  v.  Nash,  75  Va.  949. 

"Upon  a  plea  of  purchaser  without 
notice,   if   the  purchaser  has   paid   the 
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whole  of  the  purchase  money,  though 
he  has  not  got  a  conveyance  of  the 
legal  title,  yet  if  he  has  acquired  the 
preferable  right  to  call  for  the  legal 
estate,  he  is  a  complete  purchaser  en- 
titled to  avail  himself  of  the  defense." 
Preston  v.  Nash,  76  Va.  1,  8;  Preston  v. 
Nash.  75  Va.  949;  Mutual  Assur.  Soc. 
V.   Stone,  3   Leigh   218,   235. 

In  April,  1850,  W.  N.  conveyed  real 
estate  to  secure  debt  to  P.,  but  the 
deed  was  not  recorded  until  1858.  In 
March,  1851,  W.  N.  sold  same  estate  to 
S.  H.  N.,  who  took  and  held  posses- 
sion continuously  and  notoriously,  un- 
der his  contract,  from  the  date  of  his 
purchase,  and  paid  the  price,  but  re- 
ceived no  conveyance;  and  had  no  no- 
tice of  the  trust  deed  until  March,  1861, 
when  the  trustee  advertised  the  sale 
thereof.  S.  H.  N.  enjoined  the  sale. 
Court  below  decreed  that  the  contract 
of  purchase  had  priority  over  the  deed 
of  trust,  and  perpetuated  the  injunc- 
tion. On  appeal,  it  was  held,  that  the 
prrchaser  has  priority  over  the  cred- 
itor, under  the  circumstances  of  this 
case,  and  the  decree  should  be  affirmed. 
Preston  v,  Nash,  "^6  Va.  1;  Preston  v. 
Nash,  75  Va.  949. 
<2)    Trustees  and  Creditors  Secured. 

The  priority  of  a  lien  often  depends 
upon  whether  or  not  the  lienor  is  a 
purchaser  for  value  and  without  notice. 
It  is  well  settled  that  the  creditors  and 
the  trustees  secured  in  a  deed  of  trust 
are  purchasers  for  value;  but  it  can 
not  be  said  that  they  are  in  all  cases 
purchasers  for  value  without  notice,  for 
whether  or  not  they  are  afTected  with 
notice  will  depend  upon  the  circum- 
stances of  the  case.  Evans  v.  Green- 
how,  15  Gratt.  153;  Exchange  Bank  v. 
Knox,  19  Gratt.  739,  747;  Antoni  v. 
Wright,  11  Gratt,  833,  873;  S'uirtz  v. 
Johnson,  28  Gratt.  657;  Cammack  v. 
Soran,  30  Gratt.  296;  Williams  v.  Lord, 
75  Va.  390,  404;  Witz  v.  Osburn,  83  Va. 
227,  230,  2  S.  E.  33;  Throckmorton  v. 
Throckmorton,  91  Va.  42,  47,  22  S.  E. 
162;  Chapman  v.  Chapman,  91  Va.  307, 
400,  21  S.   E.  813;  Cox  v.  Wayt,  2C  W. 


Va.  807,  817;  Harden  v.  Wagner.  22  W. 
Va.  356;  Duncan  v.  Custard,  24  W.  Va, 
730,  737;  Western  Mining,  etc.,  Co.  v. 
Peytona  Cannel,  etc.,  Co.,  8  W.  Va.  400; 
Kimmins  v.  Wilson,  8  W.  Va.  584.  591; 
Farmers'  Bank  v.  Willis,  7  W.  Va.  31. 
47;  RuflFner  v.  Mairs,  33  W.  Va.  655, 
11  S.  E.  5;  Peters  v.  Bain,  133  U.  S. 
670,    10   Sup.   Ct.    Rep.    361,   363;    Wick- 

j  ham  V.  Lewis,  13  Gratt.  427;   Riclieson 

\v.  Richeson,  2  Gratt.  497;  Weinberg  v. 

'  Rempe,    15   W.     Va.     829;      Merchants' 

[  Rank  v.  Ballou,  98  Va.  112,  32  S  E. 
481;  Fischer  v.  Lee,  98  Va.  159,  ICO,  35 
S.  E.  441;  Davis  v.  Beazlcy,  75  Va.  401; 
Zell  Guano  Co.  v,  Heatherly,  38  W. 
Va.  409,  18  S.  E.  611.     See  2  Va.  Law 

j  Reg.  707. 

;  The  trustee  and  secured  creditor  in 
a  deed  of  trust  are  purchasers  for  valu- 

I  able  consideration  within  the  meaning 
f)f  the  statute    (Code  of   1873,  ch.    114, 

,  §  5),  and  their  title  is  not  affected  by 
a  prior  deed,  unless  they  had  actual  or 

j  constructive  notice,  nor  consequently 
by  the  recordation  of  a  deed  improperly 

I  recorded.  Such  a  trust  deed  is  good 
between  the  parties,  and  if  not  itself 
duly  admitted  to  record,  is  void  only 
as  to  creditors  and  subsequent  pur- 
chasers. Davis  V.  Sims,  1  Va.  Dec. 
390;   Davis   v,    Beazley,   75   Va.   491. 

d.  Priority  between  Several  Mortgages 
or  Deeds  of  Trust. 
Mortgages  Executed  and  Recorded 
Together. — And  where  several  mort- 
gages of  the  same  subject  to  secure  sev- 
eral debts  to  several  mortgages,  are 
executed  on  the  same  day,  one  after 
the  other,  in  quick  succession,  and  are 
proved  and  delivered  to  the  clerk  to 
be  recorded  on  the  same  day,  in  the 
same  order  in  which  they  were  ex- 
ecuted, there  being  no  design  and  no 
express  agreement  either  that  any  one 
of  the  mortgagees  should  have  priority 
over  the  others,  or  that  they  should  all 
stand  on  equal  footing,  the  mortgagee 
whose  mortgage  was  first  executed  is 
entitled  to  priority  over  the  other. 
.Maylor  v.  Throckmorton,  7  Leigh  98. 
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First  Deed  Marked  Satisfied  of 
Record. — A  beneficiary  under  a  second 
deed  of  trust  on  real  estate  has  priority 
over  the  bona  fide  holder  of  negotiable 
notes  secured  in  the  first  deed,  where 
it  appears  that  the  payee  of  said  notes 
had  marked  the  first  deed  satisfied  as 
prescribed  by  §  2498  of  the  Code  before 
the  execution  of  the  second  deed,  and 
that  the  said  beneficiary  had  no  notice 
that  the  notes  had  been  transferred,  or 
were  still  unpaid,  or  any  fraud  in  the 
transaction.  Evans  v.  Roanoke  Say. 
"Bank,  95  Va.  294,  28  S.  E.  323. 

Effect  of  Release  of  Original  Deed 
of  Trust  and  Elxecution  of  Renewal. — 
Where  one  releases  a  deed  of  trust  and 
takes  a  new  deed  of  trust  for  a  bal- 
ance of  his  debt,  a  lienor  subsequent  to 
the  first  deed  of  trust  thus  gets  prefer- 
ence over  the  second  deed  of  trust,  and 
equity  will  not  cancel  the  release 
against  such  second  lienor,  except  for 
fraud  or  mistake.  Atkinson  v.  Plum, 
50  W.  Va.  104,  40  S.   E.  587. 

Triangular    Doctrine. — W.     conveyed 
land  to  C.   in   trust  to    secure    to     B. 
$4,600,  which  deed  was  never   recorded; 
three  years   afterwards    W.    conveyed 
the  same  land  in  trust  to  P.  to  secure 
first,  to  Susan  E.  a  debt  of  $950  and 
second,  to  secure  ratably  to  G.  E.  and 
F.  M.  W.   and   other   creditors   of  W. 
certain  specified  debts,  which  last  deed 
was  on  the  date  thereof,  duly  recorded. 
Of  the  creditors    of   W.    whose    debt, 
were  secured  by  the  deed  to  P.,  Susan 
E.,  G.  E.  and  F.  M.  W.  alone,  had  no- 
tice of  the  unrecorded  deed  to  C.   The 
land  having  been  sold  in  a  suit  between 
these  trust  creditors,  and  the  proceeds 
of  the    sale     proving     insufficient      to 
satisfy  all  of   the   trust   debts.    It  was 
held:     (l)    That   the   deed   to   C.   was 
^'oid,  as  to  all  the  creditors  secured  in 
the  deed  to  P.  except  Susan  E.,  G.  E. 
^nd  F.  M.  W.,  who  had  notice  thereof. 
(^)  That  all  the  creditors  of  W.  whose 
^ebts  were  secured  in  the  deed  to  P. 
except  Susan  E.,  G.  E.  and  F.  M.  W., 
Ktre  subsequent  purchasers  for  valuable 
ronsideration  without  notice,  and  that 


they  were  entitled  to  have  their  debts 
paid  in  full,  before  B.  was  entitled  to 
receive  any  part  of  the  proceeds  of  such 
sale.  (3)  That  Susan  E.  was  entitled 
to  charge  the  land  with  the  amount  of 
her  debt,  subject  only  to  so  much  of 
the  $4,600.00  as  remained  unpaid  at  the 
time  of  the  sale.  (4)  That  until  Susan 
E.,  G.  E.  and  F.  M.  W.  shall  be  fully 
paid  the  amounts  of  their  several  debts, 
B.  is  only  entitled  out  of  such  proceeds 
to  receive  so  much  of  the  unpaid  bal- 
ance of  the  debt  of  $4,600  as  may  re- 
main after  deducting  therefrom,  the 
several  amounts  due  to  the  creditors 
secured  in  the  deed  to  P.  who  had  no 
notice  of  the  unrecorded  deed  to  C. 
V.  That  when  B.  shall  have  received 
that  amount  out  of  the  proceeds,  the 
residue  thereof  must  be  applied,  first 
to  pay  to  Susan  E.  the  full  amount  of 
her  debt;  secondly,  to  pay  ratably  to 
G.  E.  and  F.  M.  W.  the  full  amount  of 
their  several  debt,  and  the  residue,  if 
any,  upon  the  trust  deed  of  B.  of  $4,600. 
Cox  V.  Wayt,  26  W.  Va.  807,  808. 

e.  Priority  between  Mortgages  or 
Deeds  of  Trust  and  Other  Liens  or 
Claims. 

(1)    Executions. 

A  deed  of  trust,  which  had  been 
given  and  recorded  prior  to  the  issu- 
ance, delivery,  or  levy  of  a  writ  of  ex- 
ecution, is  held  to  have  priority  over 
such  execution.  First  Nat.  Bank  v. 
TurnbuU,  32  Gratt.  695,  34  Am.  Rep. 
791;    Childers   v.    Smith,    Gilmer    196. 

But  in  Pegram  v.  May,  9  Leigh  176, 
the  writ  of  execution  had  been  issued 
and  delivered,  but,  before  levy,  the 
debtor  made  a  deed  of  trust  of  certain 
tangible  property,  which  was  afterwards 
levied  on  in  the  hands  of  the  purchaser. 
Held,  the  lien  of  execution  has  priority 
over  the  lien  of  the  deed  of  trust,  and 
the  purchaser  under  the  execution  is 
entitled  to  the  property. 

When  plaintiff,  having  an  execution 
lien  by  levy  on  certain  property  prior 
•n  right  to  all  other  liens  except  the 
lien  of  two  deeds  of  trust  void  and  on 
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their  face,  in  that  they  attempted  to 
cover  after-acquired  property,  and 
which  did  not  convey  the  property 
levied  on,  permitted  such  property  to 
be  sold  by  the  trustee  on  condition  that 
he  would  pay  off  such  executions  out 
of  the  proceeds  of  such  sale,  and  which 
after  making  the  sale  he  refused  to  do, 
such  plaintiff  as  execution  creditor, 
having  brought  a  suit  to  enforce  the 
payments  of  such  lien,  it  was  held,  that 
since  the  deeds  of  trust  were  not  at- 
tached for  fraud,  but  simply  because  of 
the  provision  on  their  face  as  to  the 
after-acquired  property  of  which  the 
plaintiff  had  notice,  while  the  law  would 
avoid  them,  equity  would  sustain  them 
as  both  prior  in  right  and  time  to  plain- 
tiff's execution  lien.  Horner-Gaylord 
Co.  V,  Fawcett,  50  W.  Va.  487,  40  S. 
E.  564. 

(2)  Mechanics'  Liens. 

See  the  title  MECHANICS'  LIENS, 
vol.  9,  pp.  774,  775. 

(3)  Lien  for  Supplies. 

See  the  title  LIENS,  vol.  9,  p.  332, 
ct  seq. 

(4)  Attachments. 

Generally,  as  to  priority  over  attach- 
ments, see  the  title  ATTACHMENT 
AND  GARNISHMENT,  vol.  2,  p.  106. 
As  to  necessity  of  mortgagee  giving 
security  for  costs  as  prerequisite  to 
right  to  dispute  validity  of  claim  of 
foreign  attachment,  see  the  title  AT- 
TACHMENT AND  GARNISH- 
MENT, vol.  2,  p.  115. 

(5)  Judgments. 

As  to  priority  between  judgment  or 
decrees  and  mortgages  or  deeds  of 
trust,  see  the  title  JUDGMENTS  AND 
DECREES,  vol  8,  pp.  410,  427,  432. 
As  to  priority  as  affected  by  doctrine 
of  relation  as  applicable  to  payments 
and  decrees,  see  the  title  JUDG- 
MENTS AND  DECREES,  vol.  8,  p. 
360. 

(6)  Homestead. 

See  the  title  HOMESTEAD  EX- 
EMPTION, vol.  7,  p.  92. 


(7)  Rent. 

See  the  title  LANDLORD  AND 
TENANT,  vol.  9,  p.  145,  et  seq. 

(8)  Dower. 

See  the  title  DOWER,  vol.  4,  p.  802. 

(9)  Vendor's  Lien. 

As  to  priority  between  mortgages 
and  deeds  of  trust  and  vendor's  liens, 
see  the  title  VENDOR'S  LIEN. 

(10)  Receiver's  Certificates. 

And  the  lien  of  a  deed  of  trust  can 
not  be  displaced  by  a  subsequent  issue 
of  receiver's  certificates  by  a  court  of 
chancery,  without  notice  to  the  creditor 
secured.  Osborne  v.  Big  Stone  Gap 
Colliery  Co.,  96  Va.  58,  30  S.  E.  446. 

(11)  Title  Acquired  at  Tax  Sale. 

See  the  title  TAXATION, 
f.    Priority  as  between  Debts  Secured 
by  Same  Deed. 

In  General. — Where  a  deed  of  trust 
secures  several  debts  to  the  same  per- 
sons, with  different  sureties  therein, 
such  debts  stand  equal  as  liens,  and 
are  to  be  paid  out  of  the  property  con- 
veyed ratably,  if  the  original  creditor 
owns  them,  and  the  rights  of  assignee 
are  not  involved,  unless  the  deed  other- 
wise provides.  Farmers'  Bank  v 
Woodford,  34  W.  Va.  480,  12  S.  E.  544. 

Father  conveyed  property  in  trust 
to  secure  two  debts  to  son  and  to  trus- 
tee of  his  wife,  by  deed  in  statutory 
form,  giving  no  priority.  One  of  the 
debts  secured  to  son  arose  out  of  a 
judgment  against  father,  prior  to  deed, 
in  favor  of  a  third  person,  which  son 
had  paid,  but  no  assignment  thereof 
had  been  made.  It  was  only  referred 
to  in  the  deed  as  an  execution  against 
father,  which  son  had  paid.  Upon  ques. 
tion  whether  this  was  entitled  to  pri- 
ority, it  was  held,  that  it  is  not.  All 
three  of  the  debts  must  be  paid  p^ri 
passu.  But  even  if  this  judgment  h^d 
been  the  property  of  son,  by  bona  fide 
purchase  for  value,  and  a  lien  on  the 
land  when  it  was  convcvcd.  son  lost  his 
priority  by  unequivocally  accepting  the 
deed,   recognized   no   priority,    as     at- 
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tested  by  his  execution  thereof.     Clark 
V.  Moore,  76  Va.  262. 

Priority  as  between  Assignees  of  Sev- 
eral Bonds  or  Notes  Secured. — See 
post,  "Priority  as  between  Assignees 
of  Several  Bonds  or  Notes  Secured," 
XII,  B,  2. 

VIII.  Trustees  in  Deeds  of 
Trust. 

A.    WHO  MAY  BE  TRUSTEE. 

Aliens.— See  the  title  ALIENS,  vol. 
1,  p.  295. 

Insolvents. — Insolvency  does  not  dis- 
qualify a  person  to  act  as  trustee,  but 
if  money  of  the  trust  fund  is  to  pass 
through  the  hands  of  an  insolvent 
trustee,  upon  the  application  of  one 
who  is  interested  in  the  right  disburse- 
ment of  the  money,  and  who  is  appre- 
hensive that  it  may  be  misapplied  or 
misused,  a  court  of  equity  ought  to  re- 
quire  of  the  trustee  security  before  he 
is  allowed  to  proceed  with  the  execu- 
tion of  the  trust.  Terry  v.  Fitz:jerald, 
32  Gratt.  843;  Cohn  v.  Ward,  32  W.  Va. 
34,  9  S.  E.  41. 

Or,  in  such  case,  a  court  of  equity, 
acting  upon  the  maxim  that  "a  trust 
shall  not  be  allowed  to  fail  for  want  of  a 
trustee,"  will  appcint  a  receiver  to  ad- 
minister the  trust  according  to  the 
terms  of  the  trust  deed.  Cohn  v.  Ward, 
32  W.  Va.  34,  9  S.  E.  41, 

Insane  Person. — Where  the  trustee  is 
insane  he  can  not  do  a  valid  act,  either 
by  himself  or  in  conjunction  with  his 
cestue  que  trust.  Bailey  v.  Hill,  77  Va. 
492.  See  the  title  INSANITY,  vol.  7, 
p.    668. 

Party  Interested  Other  than  a  Cred- 
itor— And  where  a  trustee  in  a  deed  of 
trust  to  secure  a  debt  falling  due  at 
different  periods,  advances  to  the 
debtor  money  to  pay  the  first  install- 
ment, and  takes  a  transfer  of  it,  he 
can  only  subject  the  property  to  satisfy 
him  after  the  balance  of  the  debt  is 
paid;  and  his  interest  does  not  dis- 
qualify him  to  act  as  trustee.  Goddin 
V.  Vaughn,  14  Gratt.  102. 

10  Va—^ 


B.  BOND. 

Necessity. — The  trustee,  in  a  deed  of 
trust  to  secure  creditors,  may  be  re- 
quired to  give  bond  for  the  faithful 
performance  of  the  trust,  upon  motion 
of  any  party  interested  in  the  adminis- 
tration of  the  trust.  Va.  Code,  1887, 
§  3420;  W.  Va.  Code,  ch.  72,  §  6;  Duns- 
comb  V.  Dunscomb,  2  Hen.  &  M.  11; 
Terry  v.  Fitzgcrali,  32  Gratt.  843; 
Lackland  v.  Davenport,  84  Va.  638,  5 
S.  E.  540;  Thompson  v.  Halstcad,  44 
W.  Va.  390,  29  S.  E.  991. 

Insolvency  does  not  disqualify  a  per- 
son to  act  as  trustee;  but  when  money 
of  the  trust  fund  is  to  pass  througli  the 
hands  of  an  insolvent  trustee,  upon 
the  application  of  one  who  is  interested 
in  the  right  disbursement  of  the  money, 
and  who  is  apprehensive  that  It  ma> 
be  misapplied  or  misused,  a  court  of 
equity  ought  undoubtedly  to  require 
of  the  trustee  security  before  he  is  al- 
lowed to  proceed  with  the  execution 
of  the  trust.  Terry  v.  Fitzgerald,  32 
Gratt.  843. 

But  a  trustee  need  not  give  bond 
under  §  6,  ch.  72,  Code  of  West  Vir- 
ginia, before  advertising  and  selling 
the  property  mentioned  in  the  .trust 
deed  unless  required  to  do  so  by  the 
grantor  or  any  cestui  que  trust. 
Thompson  v.  Halstead,  44  W.  Va.  390, 
29  S.  E.  991. 

Where  a  court  orders  a  trustee  to 
sell  land  under  a  deed  of  trust,  it  is 
not  reversible  error  to  omit  to  give  a 
day  to  redeem,  or  to  require  bond  of 
the  trustee  before  sale,  in  a  case  of  an 
injunction  by  the  debtor  to  restrain  a 
sale  by  a  trustee,  no  other  creditor  be- 
ing involved.  Watterson  v.  Miller,  42 
W.  Va.  108,  24  S.  E.  578. 

Substituted  Trustee. — And  where  a 
trustee  is  substituted  by  an  order  of 
court,  on  motion  of  which  the  owner  of 
the  property  has  notice,  he  is  not 
thereby  precluded  from  applying  to  a 
court  of  equity  to  require  of  him  bond 
and  security  before  he  proceeds  to  ex- 
ecute the  trust.  Terry  v.  Fitzgerald, 
32  Gratt.   843. 


so 
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Sututc  Requiring  Trustee  to  Give 
Bond  Is  Retroactive.  —  The  statute 
(Code,  1887,  §  3420)  requiring  trustees 
to  whom  property  is  conveyed,  to  give 
bond  for  the  faithful  performance  of 
their  duties,  on  motion  upon  ten  days' 
notice  by  the  beneficiaries,  applies  as 
well  to  trust  deeds  executed  before  as 
after  its  passage,  as  the  effect  of  such 
statute  is  wholly  remedial.  Lackland 
V.  Davenport,  84  Va.  638,  5   S.  E.  540. 

C.  REMOVAL  OF  TRUSTEE  AND 
APPOINTMENT  OF  SUBSTI- 
TUTE. 

1.  Jurisdiction. 

Courts  of  equity  by  virtue  of  their 
general  chancery  powers  have  jurisdic- 
tion by  bill  or  petition,  to  accept  the 
resignation  of  trustees  or  to  remove 
them  for  cause  and  to  appoint  new 
trustees.  Machir  v.  Sehon,  14  W.  Va. 
777,  781. 

The  appointment  of  new  trustees  Is 
an  ordinary  remedy  enforced  by  courts 
of  equity  in  all  cases,  when  there  is  a 
failure  of  suitable  trustees  to  perform 
the  trust,  either  from  accident  or  from 
the  refusal  of  the  old  trustees  to  act, 
or  from  their  original  or  supervenient 
incapacity  to  act,  or  from  any  other 
cause.  Machir  v.  Sehon,  14  W.  Va. 
777,   782. 

A  court  of  equity  has  power,  for 
cause,  to  remove  trustees,  in  trust 
deeds  to  secure  creditors,  and  to  sub- 
stitute others  in  their  stead  by  virtue 
of  its  general  jurisdiction  over  its  trusts 
as  well  as  under  Va.  Code,  1873,  ch. 
155,  §  6,  as  amended  by  acts,  1874-75, 
p.  423.  Lewis  V.  Glenn,  84  Va.  947, 
6  S.  E.  866. 

And  where  the  trustees  in  a  deed  re- 
corded in  the  clerk's  of!ice  in  Rich- 
mond have  died  or  removed  out  of  the 
state,  or  refuse  to  act,  the  circuit  court 
of  the  city  of  Richmond  has  jurisdic- 
tion to  appoint  a  trustee  in  the  place 
of  such  trustees.  Va.  Code,  1873,  chs. 
1"5.  174;  Hunter  v.  Vaughan,  24  Gratt. 
400. 


2.  Grounds. 

Necessity  for  Cause  for  Removal. — 

In  removing  and  substituting  trustees, 
the  court  does  not  act  arbitrarily,  but 
upon  certain  general  principles,  and 
after  a  full  consideration  of  the  case 
courts  will  not  substitute  trustees  upon 
the  mere  caprice  of  the  cestui  que 
trust,  and  without  reasonable  cause; 
and  although  the  instrument  of  trust 
or  a  statute  gives  the  cestui  que  trust 
full  power  to  remove  and  appoint  trus- 
tees, yet"  good  cause  must  be  shown 
or  the  court  can  not  be  put  in  motion. 
Machir  v.  Sehon,  14  W.  Va.  777,  782. 

Death  of  Trustee.— Upon  the  death 
of  a  sole  trustee  the  county  court  may 
appoint  a  trustee  to  execute  the  trust, 
unless  it  is  provided  by  statute  who 
may  act  upon  the  death  of  the  party 
named  in  the  deed,  and  the  appoint- 
ment, when  made  conformably  with 
the  statute,  is  valid.  Fisher  v.  Dicken- 
son, 84  Va.  318,  4  S.  E.  737;  Pitzer  v. 
Logan,  85  Va.  374,  7  S.  E.  385;  Terry 
V.  Fitzgerald,  32  Gratt.  843;  Lewis  v, 
Glenn,  84  Va.  947,  6  S.   E.   866. 

Resignation  of  Trustee.— Where  a 
trustee  has  resigned,  another  may  be 
appointed,  by  motion,  under  the  stat- 
ute. Pettus  V.  Atlantic  Sav.,  etc.,  Ass'n, 
94  Va.  477,  26  S.   E.  834. 

Refusal  to  Act. — Upon  the  refusal  to 
act,  of  a  trustee  named  in  a  deed  of 
trust  the  court  will  substitute  another 
in  his  place,  unless  it  is  provided  by 
statute  who  shall  act  upon  the  refusal 
to  act,  of  the  party  named.  Fisher  v. 
Dickenson,  84  Va.  318,  4  S.  E.  737; 
Pitzer  V.  Logan,  85  Va.  374,  7  S.  E 
385;  Terry  v.  Fitzgerald,  32  Gratt.  843; 
Reynolds  v.  Bank,  6  Gratt.  174. 

A  trustee  may  be  removed  by  a  court 
of  equity  and  a  new  trustee  appointed, 
where  the  trustee  refuses  to  act  after 
having  once  accepted.  Machir  v.  Se- 
hon, 14  W.  Va.  777,  782. 

It  is  not  contemplated  by  the  act  of 
the  lepislnture,  being  §  5  of  ch.  132  of 
the  Code  of  1868,  under  which  a  pro- 
ceeding by  notice  and  motion  may  be 
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had  for  the  removal  of  a  trustee  for  re- 
fusing to  act,  and  a  new  trustee  ap- 
pointed by  the  circuit  court,  that  the 
trustee  shall  be  removed  as  having  ''re- 
fused to  act,"  if  it  appears  from  the 
whole  evidence  that  it  was  inequitable 
for  him  to  do  the  particular  act  de- 
manded of  him,  the  failure  to  do  which 
i&  made  the  ground  for  the  motion  for 
his  removal.  Machir  v.  Sehon,  14  VV. 
Va.  777. 

"After  these  general  statements  I 
proceed  to  inquire,  what  the  statute 
means  by  *a  refusal  to  act'  on  the  part 
of  the  trustee?  Does  a  refusal  to  act 
on  the  part  of  the  trustee  simply  mean 
a  refusal  to  proceed  to  advertise  and 
sell  the  property  when  requested  so  to 
do  by  the  creditors  or  surety  secured 
by  the  trust?  I  apprehend  not  always. 
What  tiien  does  it  mean?  Simply  1 
apprehend,  in  general  terms  a  refusal 
to  do  an  act  or  acts  which  it  is  his  duty 
to  do  as  trustee."  Machir  v.  Sehon,  14 
\V.  Va.  777,  785. 

Disagreements  between  Trustee  and 
Cestui  Que  Trust. — Mere  disagree- 
ments between  the  trustee  and  cestui 
que  trust  will  not  justify  a  removal. 
Machir  v.  Sehon,  14  W.  Va.  777,  782. 
Mistake  or  Misjudgment  by  Trustee. 
—If  a  trustee  fails  in  the  discharge  of 
his  duties  from  an  honest  mistake,  or 
mere  misunderstanding  of  them,  or 
from  a  misjudgment,  it  is  no  ground 
for  removal.  Machir  v.  Sehon,  14  W. 
Va.  777,  782. 

3.  Procedure. 

a.  In  General. 

Proceedings  are  generally  com- 
menced in  such  cases  directly  for  the 
removal  or  appointment  of  trustees; 
but  when  a  bill  or  petition  is  already 
pending  for  the  administration  of  the 
trust,  the  appointment  or  removal  may 
be  made  upon  motion  in  these  proceed- 
i:  i?s.  Machir  v.  Sehon,  14  W.  Va.  777, 
TSl. 

b.  Who  May  Institute  Proceedings. 

All  persons  interested   in   the   trusts 


may  institute  proceedings  in  their  own 
names.  Machir  v,  Sehon,  14  W.  Va. 
777,  782. 

The  assignee  of  the  debt  secured  by 
the  deed  of  trust  may,  under  the  stat- 
ute, give  the  required  notice  and  make 
the  motion  to  remove  the  trustee  and 
appoint  a  new  one.  Machir  v.  Sehon, 
14   W.   Va.   777,   787. 

c.    Notice. 

It    is    provided    by    statute    that    the 
motion  for  the  appointment  of  a  sub- 
stituted   trustee    must    be    after    notice 
'  to  all  the  parties  interested  in  the  ex- 
j  ecution   of  the   trust.     Va.   Code,   1904, 
j§    3420;    W.    Va.    Code,    ch.    132,    §    5; 
Diehl   V.    Marchant,    87    Va.    447,    12    S. 
i  E.   803;   iMachir   v,    Sehon,    14   W.   Va. 
777,    782. 

An  assignee  of  the  debt  secured 
ought  generally  to  have  notice  of  a 
motion  to  remove  a  trustee  when  it  is 
made  by  another  having  an  interest  in 
the  execution  of  the  trust.  Machir  v. 
Sehon,  14  W.  Va.  777,  787. 

And  when  one  of  the  alienors  in  the 
deed  of  trust  has  died,  and  he  had  an 
interest  in  the  real  property  conveyed 
by  the  deed  of  trust  which  descended 
to  his  heirs,  notice  of  such  motion 
should  generally  be  given  to  such  heirs. 
Machir  v.  Sehon,  14  W.  Va.  777,  787. 

And  where  the  grantor  and  one  of 
the  trustees  in  a  deed  of  trust  are 
dead,  and  the  other  trustee  has  re- 
moved out  of  the  state,  on  the  motion 
of  the  creditor  secured  by  the  deed,  for 
the  appointment  of  a  trustee  to  ex- 
ecute the  trust,  it  is  sufficient  to  give 
notice  to  the  personal  representative 
of  the  grantor  and  of  the  deceased 
trustee,  and  to  the  surviving  trustee; 
and  it  is  not  necessary  to  give  notice 
to  a  subsequent  purchaser  from  the 
grantor,  or  his  personal  representative, 
if  he  is. dead.  Hunter  v.  Vaughan,  24 
Gratt.  400. 

Where  a  deed  given  by  a  railroad 
company  to  secure  bonds,  provided  that 
if  the  trustee  became  incapable  of  act- 
ing, any  court  of  record  of  Alexandria 
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county,  upon  the  application  of  three- 
fifths  of  the  holders  of  the  bonds,  upon 
notice  to  the  president  or  any  director  of 
the  company,  might  appoint  a  trustee, 
and  the  trustee,  president  and  directors 
went  into  the  enemy's  lines  and  re- 
mained there  during  the  war,  it  was 
held  that  an  order  of  the  court  of 
Alexandria  county,  substituting  another 
person  as  a  trustee,  without  notice, 
was  null  and  void,  and  a  sale  made  by 
such  trustee  was  null.  Washington, 
etc.,  R.  Co.  V,  Alexandria,'  etc.,  R.  Co., 
19  Gratt.  592. 

d.  Scope  and  Extent  of  Proceedings. 

It  is  not  contemplated  by  the  said 
act  of  the  legislature  that  on  a  notice 
and  motion  thereunder  to  remove  an 
old  trustee  for  refusing  to  act,  and  ap- 
pointing another  in  his  stead,  it  should 
be  finally  adjudicated  and  settled, 
whether  the  trust  debt  has  been  paid 
or  not,  or  whether  it  has  been  assigned 
or  not,  or  to  settle  and  adjudicate  any- 
thing finally  between  the  trust  cred- 
itor, named  in  the  deed  of  trust,  and 
his  assignee  or  assignees,  or  between 
any  of  them  and  the  trust  debtor  or 
debtors.  That  more  properly  belongs 
to  a  court  of  equity  upon  bill,  or  in 
other  property  proceeding,  where  such 
matters  may  be  put  in  issue  and  more 
satisfactorily  inquired  into.  Machir  v, 
Sehon,  14  W.  Va.  777. 

A  proceeding  to  appoint  a  substitute 
determines  nothing  as  to  the  rights  of 
the  parties  under  the  deed,  or  as  to 
the  character  of  the  deed  itself.  Pettus 
V.  Atlantic  Sav.,  etc.,  Ass'n,  94  Va.  477, 
26  S.  E.  834. 

e.  Order. 

If  the  order  of  the  court  appointing 
the  trustee  does  not  show  on  whose 
motion  it  was  made,  or  that  the  proper 
parties  had  notice,  or  were  before  the 
court,  the  appointment  is  invalid.  Pitzer 
V.  Logan,  85  Va.  374,  7  S.  E.  385; 
Terry  v.  Fitzgerald,  32  Gratt.  843.  See 
also,  Southern  R.  Co.  v,  Glenn,  98  Va. 
309,  36  S.  E.  395;  Pettus  v.  Atlantic  Sav., 
etc.,  Ass'n,  94  Va  477,  26  S.  E.  834. 


D.  AUTHORITY  AND  POWER  OF 

TRUSTEE. 
1.   Source  and  Extent  of  Authority. 

The    trustee   can   only    do    with    the 
trust  property  what  the  deed,  either  in 
\  express  terms  or  by  necessary  implica- 
tion,   authorizes    him   to   do.      Fidelity 
Ins.,   etc.,   Co.  v,   Shenandoah,   etc.,   R. 
Co.,  32  W.  Va.  244,  9  S.  E.  180-;  Patch 
'v.    Morrisett,   2  Va.   Dec.    127;   Wilson 
\v.    Wall,    99    Va.    353,    38    S.    E.    181; 
I  Graeme  v.  Cullen,  23  Gratt.  266;  Heer- 
I  mans  v,   Montague,  2  Va.   Dec.  6;  At- 
kinson V.   Beckett,  34  W.  Va.  584,   12 
I  S.   E.  717.     See  post,  "Foreclosure  by 
i  Sale,"  XV,  C,  2. 

I  Unless  the  trustee  is  authorized  to 
'  do  so,  by  the  instrument  conferring 
his  authority,  under  which  he  acts,  he 
can  not  collect  the  trust  funds,  and 
give  acquittances  or  release  therefor. 
Bryan  v,  McCann,  55  W.  Va.  372,  378, 
47   S.   E.   143. 

No  Authority  to  Change  Trust  Fund. 
— A  trustee  has  no  implied  power  to 
change  the  trust  fund.  His  authority 
is  derived  solely  from  the  instrument 
creating  the  trust.  Heth  v.  Richmond, 
etc.,  R.  Co.,  4  Gratt.  482,  50  Am. 
Dec.    88. 

2.  Trustee  an  Agent  of  Both  Parties. 

A  trustee  in  a  deed  of  trust  is  the 
agent  for  both  parties,  and  bound  to 
act  impartially  between  them;  nor 
ought  he  to  permit  the  urgency  of  the 
creditor  to  force  the  sale  under  circum- 
stances injurious  to  the  debtor  at  an 
inadequate  price.  Machir  v.  Sehon,  14 
W.  Va.  777,  783;  Anchor  Stove  Works 
V.  Gray,  9  W.  Va.  469;  Hudson  v, 
Barham,  101  Va.  63,  43  S.  E.  189; 
Terry  v.  Fitzgerald,  32  Gratt.  843;  Mor- 
riss  V.  Virginia  State  Ins.  Co.,  90  Va. 
370,  18  S.  E.  843. 

"He  is  the  agent  for  both  the  cred- 
itor and  debtor,  in  the  debt  for  which 
the  trust  is  given.  It  is  the  duty  of  the 
trustee  to  look  to  the  rights  and  inter-r 
ests  of  the  trust  debtor,  as  well  as  to 
those  of  the  trust  creditor.  He  is 
bound  to  act  impartially  between  them. 
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Rosselt  V.  Fisher,  11  Gratt  492;  Livey 
V.  Winton,  30  W.  Va.  554,  4  S.  E.  451; 
Hartman  v.  Evans,  38  W.  Va.  669,  18  S. 
E.  810/'  Bryan  v.  McCann,  55  W.  Va. 
372,  378,  47   S.    E.   143. 

3.  Power  to  Sue  for  Conversion  of 
Trust  Property. 
Where  a  debtor  conveys  personal 
property  to  a  trustee  to  secure  to  a 
creditor  the  payment  of  his  debt,  and 
a  person  obtaining  possession  of  the 
property,  sells  it,  and  applies  the  pro- 
ceeds to  his  own  use,  the  cestui  que 
trust  can  maintain  no  action  at  law, 
in  his  own  name,  against  t^e  party 
converting  the  property.  The  action 
will  only  lie  at  the  suit  of  the  trustee. 
Poage  V.  Bell,  8  Leigh  604. 

E.    RIGHT    TO    COMPENSATION 

AND  EXPENSES. 
1.    Compensation. 

In  GeneraL — Besides  the  expenses 
bona  fide  incurred,  a  trustee  is  allowed 
a  reasonable  compensation  for  his 
trouble  and  responsibility.  Miller  v. 
Beverley s,  4  Hen.  &  M.  415,  420;  Lomax 
V,  Pendleton,  3  Call  538;  2  Min.  Inst. 
(4th  Ed.)  343;  Smith  r.  Washington 
City,  etc.,  R,  Co.,  33  Gratt.  617;  Gug- 
genheimer  v.  Rogers,  95  Va.  711,  29  S. 
E.  874. 

And  where  a  deed  of  trust  by  a 
railroad  company  provides  that  upon 
a  sale  of  the  trust  property  by  the 
trustees,  they  shall  pay  the  amount  of 
the  proceeds  to  the  bondholders,  after 
deducting  the  costs  and  expenses  of 
the  sale  under  the  trust,  the  trustees 
are  entitled  to  retain  9ompensation  for 
the  services  rendered  in  the  execution 
of  the  trust  in  preference  to  the  claims 
of  the  bondholders.  Smith  v,  Wash- 
ington City,  etc.,  R.  Co.,  33  Gratt. 
617. 

But  where  only  part  of  the  purchase 
price  of  the  land  sold  under  a  deed  of 
trust  is  ever  collected,  commissioners 
should  only  be  allowed  on  that  part 
which  is  collected,  and  no  extra  com- 
pensation   is    allowable    for    extraordi- 


nary efforts  to  sell  the  land.    Womack 
V.   Paxton,  84  ya.  9,  6  S.  E,  650. 
Statutory  Regulation  as  to  Amount 

— The  amount  of  compensation  to 
which  a  trustee  is  entitled  is  now  fixed 
by  <;tature  in  Virginia  to  be  five  per 
cent,  on  the  first  $300,  and  two  per 
cent,  on  the  residue  of  the  proceeds 
of  sale.     Va.  Code,  1887,  §  2442. 

Substituted  Trustee  Entitled  to  Same 
Compensation  as  the  Original. — A  sub- 
stituted trustee  whose  duties  are  only 
such  as  were  imposed  upon  the  orig- 
inal trustee,  by  the  deed  creating  the 
trust,  is  not  entitled  to  any  greater 
compensation  for  his  services  than  the 
deed  provided  for  the  original  trustee, 
and  the  court  surviving  the  settlement 
of  the  accounts  of  the  substituted  trus- 
tee, can  not  allow  any  greater  compen- 
sation. Southern  R.  Co.  v.  Glenn,  98 
Va.   309,  36   S.   E.   395. 

Trustee  Discharged  without  Notice 
Entitled  to  Stipulated  Compensation. — 
A  party  having  been  appointed  a  trus- 
tee upon  a  specific  compensation,  and 
having  been  discharged  by  the  grantors 
in  the  trust  deed  without  his  knowledge 
is  entitled  to  have  the  compensation 
which  was  originally  agreed  upon  for 
his  services.  Maury  v.  Chesapeake, 
etc.,  R.  Co.,  27  Gratt.  698. 

But    where    a    trustee    accepted    the 
trust  with  knowledge  that  the  compen- 
sation originally  agreed  upon  was  to  be 
j  reduced,  he  is  only  entitled  to  recover 
I  the  amount  after  this  reduction.     Maury 
j  V.    Chesapeake,   etc.,    R.    Co.,   27    Gratt. 

698. 

I     When    Commissions    Allowed     Can 
I  Not  Be  Objected  to.— In  Roller  v.  Pit- 
1  man,  98  Va.  613,  36  S.  E.  987,  the  trus- 
j  tees    were    appointed    by    a    court    as 
special    commissioners    to    sell    the    in- 
cumbered  property,  and   they   included 
a   charge   for   commission   in    their   re- 
port.    The   report   being  confirmed   by 
the    court    without    any    objections    by 
the   beneficiary,    this   was    held    an    ad- 
judication on  the  amount  of  the  com- 
mission   allowed    which    precluded    the 
beneficiary   from   objecting  thereto. 
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2.   Expenses. 

Trustee  Entitled  to  J^easonable  Ex- 
penses.— It  is  well  settled  that  a  trus- 
tee is  entitled  to  the  expenses  of  ex- 
ecuting the  trust,  if  the  expenses  were 
bona  fide  incurred  and  were  reasonably 
necessary  to  the  due  execution  of  the 
trust.  Lomax  v.  Pendleton,  3  Call  533; 
Miller  v.  Beverleys,  4  Hen.  &  M.  415, 
420;  Cochran  v.  Richmond,  etc.,  R.  Co., 
91  Va.  339,  21  S.  E.  664;  Guggenheimer 
V.  Rogers,  95  Va.  711,  29  S.  E.  874; 
Hogan  V.  Duke,  20  Gratt.  244. 

Expense  of  Counsel. — And  trustees, 
who  in  good  faith  engage  the  services 
of  counsel  to  aid  them  in  the  exercise 
of  their  duties,  are  entitled  to  pay  them 
out  of  the  trust  fund,  or  to  be  reim- 
bursed out  of  that  fund  for  all  ex- 
penses which  they  have  incurred  in- 
cluding reasonable  fees  to  attorneys. 
Cochran  v.  Richmond,  etc.,  R.  Co.,  91 
Va.  339,  21  S.  E.  664;  Guggenheimer 
V.  Rogers,  95  Va.  711,  29  S.  E.  874. 

But  where  a  bill  of  review  to  a  final 
decree  confirming  the  accounts  of  a 
trustee  is  dismissed,  on  the  trustee's 
motion,  he  will  not  be  allowed  to  open 
the  final  decree  so  as  to  obtain  com- 
pensation for  the  costs  of  employing 
counsel.  Guggenheimer  v.  Rogers,  95 
Va.  711,  29  S.  E.  874. 

Expenses  of  Auctioneer  in  Making 
Sale. — It  is  also  proper  to  allow  com- 
pensation for  the  services  of  an  auc- 
tioneer in  making  a  sale  ordered  by  a 
court  under  a  deed  of  trust,  and  also 
the  expenses  of  a  former  advertisement 
of  the  sale  of  the  property  by  the 
trustee,  which  had  been  enjoined  by 
the  debtor,  and  the  injunction  dis- 
solved. Hogan  V.  Duke,  20  Gratt.  244; 
Womack  v.  Paxton.  84  Va.  9,  5  S.  E. 
550. 

Expenses  Incurred  under  Second 
Deed  Have  Priority  over  Debt  Secured 
by  the  First. — Where  horses  are  con- 
veyed by  a  deed  of  trust  reserving  to 
the  grantor  the  possession  and  use  of 
them  for  one  year,  and  then  a  second 
deed  of  trust  is  given  on  the  same 
horses  giving  the  trustee  the  right  to 


the  immediate  possession  and  the  right 
to  sell  as  soon  as  practicable,  the  trus- 
tee in  the  second  deed  of  trust  is  en- 
titled to  retain  from  the  proceeds  of 
the  sale  the  expenses  of'  keeping  the 
horses  until  the  sale,  the  costs  and  ex- 
penses of  keeping  the  horses  until  the 
sale,  the  costs  and  expenses  for  the 
sale,  and  the  amount  of  his  commis- 
sions provided  for  in  the  deed,  though 
the  horses  do  not  sell  for  enough  to 
pay  the  amount  of  the  debt  secured 
in  the  first  deed  and  the  expenses  un- 
der the  second.  Guggenheimer  v. 
Rogers,^95  Va.  711,  29  S.   E.  874. 

F.   LIABILITIES  OF  TRUSTEE. 

1.  Dealing  with  Trust  Subject  for  Own 

Benefit. 

The  paramount  and  vital  principle 
controlling  the  relation  of  trustee  and 
cestui  que  trust  is  good  faith,  for  with- 
out it  the  relation  could  not  well  exist 
So  sedulously  is  this  principle  guarded 
that  all  departures  from  it  are  deemec 
frauds  upon  the  confidence  bestowed 
A  trustee,  therefore,  will  not  be  al- 
lowed to  put  himself  in  a  position 
antagonistic  to  his  cestui  que  trust,  or 
speculate  in  the  subject  of  the  trust. 
Smith  V.  Miller,  98  Va.  535,  37  S.  E. 
10;  Harrison  v.  Manson,  95  Va.  593 
29  S.  E.  420;  Tennant  r.  Dunlop,  97 
Va.  234,  241,  33  S.  E.  620;  Carter  v 
Harris,  4  Rand.  199;  Howery  v.  Helms. 
20  Gratt.  1;  Bailey  v.  Robinsons,  1  Gratt 
4,  42  Am  Dec.  540;  Buckles  v.  Lafferty. 
2  Rob.  292,  40  Am.  Dec.  752;  Washinj?- 
ton,  etc.,  R.  Co.  v.  Alexandria,  etc., 
R.  Co.,  19  Gratt.  592. 

A  trustee  making  a  compromise  in 
relation  to  the  trust  subject,  though  he 
may  purchase  the  subject  for  himself, 
is  bound  to  account  as  trustee  for  all 
of  the  profits  made  on  the  transaction. 
Miller  v,  Holcombe,  9  Gratt.  665. 

2.  Investment  of  Trust  Funds  in  De- 

predated Currency. 

Where  a  trustee,  in  a  deed  to  secure 

creditors,    received    in    June,    1861,    in 

good  money,  a  part  of  the  trust  fund 

applicable  to  pay  a  creditor  who  was 
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ready  to  receive  payment,  his  invest- 
ment of  the  funds  in  Confederate 
bonds,  under  an  order  of  court  made 
on  his  motion  in  a  suit  which  he  had 
brought  for  the  administration  of  the 
trust,  was  held  invalid,  and  he  con- 
tinued liable  for  the  fund.  Kirby  v. 
Goodykoontz,  26  Gratt.  298. 

3.  Loss   of    Rents   through    Delay   in 
Making  Sale. 

But  a  trustee  is  not  responsible  for 
estimate  rents  when  he  has  received 
none,  where  his  delay  in  selling  the 
property  arose  out  of  the  difficulty  of 
finding  a  purchaser.  Griffin  v.  Macau- 
lay,  7   Gratt.  476. 

4.  Misapplication  of  Trust  Funds. 

In  General. — When  a  trustee  misap- 
plies a  trust  fund,  by  paying  it  to  a 
person  who  4ie  must  know  is  not  en- 
titled to  receive  it,  and  such  person 
knows  that  the  trustee  violates  his 
trust  in  paying  the  fund  to  him,  the 
cestui  que  trust  may  bring  a  suit  in 
equity  against  the  trustee  alone,  to 
compel  him  to  account  to  him  for  the 
amount  of  the  misapplied  fund;  or  he 
may,  if  he  elects  so  to  do,  bring  his 
suit  in  equity  against  both  the  trustee 
and  the  person  who  has  improperly  re- 
ceived the  fund,  to  compel  them  to  ac- 
count therefor.  Vance  v.  Kirk,  29  W. 
Va.  344,  1   S.  E.  717. 

In  such  case,  the  decree  should  be 
first  against  the  person  who  has  im- 
properly received  the  fund,  and,  if  it 
can  not  be  refunded  by  him,  then  there 
should  be  another  decree  against  the 
trustee,  who  should  be  regarded  as  the 
surety  of  the  person  who  has  improp- 
erly received  the  fund.  Vance  v.  Kirk, 
29  W.  Va.  344,  1  S.  E.  717. 

When  a  suit  in  chancery  is  brought 
to  enforce  the  payment  of  a  debt  se- 
cured by  a  deed  of  trust  against  the 
trustee  and  a  person  who  has  been  im- 
properly paid  a  portion  of  the'  trust 
fund,  the  case  being  brought  after  all 
the  trust  property  has  been  sold,  and 
all  of  its  proceeds  paid  out  by  the  trus- 
tee, and  there  is  no  allegation  in  the 


I  pleadings  of  fraud,  and  no  question  in 
I  any  manner  raised  as  to  the  validity 
of  the  trust  deed  in  the  court  below, 
the  appellate  court  can  not  inquire  into 
its  validity,  or  declare  the  deed  of  trust 
void,  though  on  its  face  there  are  pro- 
visions which  strongly  indicate  th';t 
such  deed  of  trust  was  fraudulent. 
Vance  v.  Kirk,  29  W.  Va.  344,  1  S.  E.  717 
Misapplication  of  Funds  by  Cotrus- 
tee.— And  where  a  person  named  trus- 
tee in  a  deed  to  secure  debts,  unites 
in  sales  necessary  in  the  execution  of 
the  trusts,  and  other  formal  acts,  but 
he  receives  none  of  the  trust  funds, 
they  being  received  by  his  cotrustee, 
and  he  is  guilty  of  no  fraud  in  rela- 
tion thereto,  he  is  not  responsible  for 
the  misapplication  of  the  funds  by  his 
cotrustee.  Griffin  v.  Macaulay,  7  Gratt. 
476. 

Participation  of  Another  with  Trustee 
in  Misappropriation  of  Funds. — A  party 
participating  with  a  trustee  in  a  mis- 
appropriation of  the  trust  fund  is  liable 
jointly  and  severally  for  the  fund  s(^ 
misappropriated.  Jones  v.  Abraham. 
75  Va.  466.  And  where  a  trustee  pays 
a  trust  fund  to  one  who  receives  it 
knowing  that  he  is  not  entitled  to  it,  the 
true  beneficiary  may  bring  a  suit  in 
equity  against  both;  but  the  decree 
should  be  against  the  one  improperly 
receiving  it  as  the  principal  debtor,  and 
against  the  trustee,  treated  as  his 
surety,  to  make  good  any  deficiency. 
Thomas  v.  Linn,  40  W.  Va.  122,  20  S.  E. 
878. 

5.  Liability  for  Wrongful  Sale  of  Trust 

Property. 

See  post,  "Fraudulent  or  Wrongful 
Sale,"  XV,  C,  2,  .1. 

6.  Liability    to    Purchaser    of    Trust 
Property  on  Failure  of  Title. 

A  trustee  sells  only  such  title  as  is 
vested  in  him,  and  in  the  absence  of 
fraud  incurs  no  liability  to  the  pur- 
chaser. Sutton  V.  Sutton,  7  Gratt.  234; 
Fleming  v.  Holt,  12  W.  Va.  143,  162; 
Jones  V.  Thorn,  45  W.  Va.  186,  193,  32 
S.  E.  173. 
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A  trustee  to  sell,  selling  such  prop- 
erty, and  such  title  only,  as  is  vested 
in  him,  according  to  the  terms  pre- 
scribed, and  without  warranty  of  fraud, 
incurs  no  responsibility  to  the  pur- 
chaser.    Sutton  V.  Sutton,  7  Gratt.  234. 

The  object  of  the  trust  being  to  sell 
for  what  the  property  will  bring,  and 
there  being  no  warranty  by  the  grantor 
of  either  title  or  quantity,  the  pur- 
chaser is  not  entitled  to  relief  for  a 
mistake  in  the  estimated  quantity  of 
land.     Sutton  v.  Sutton,  7  Gratt.  234. 

G.  ACCOUNTING  BY  TRUSTEE. 

Manner  of  Stating  Accounts. — While 
the  execution  of  a  trust  is  in  progress, 
the  account  of  the  trustee  should  be 
stated  on  the  principle  of  executor's 
accounts.  But  when  it  is  substantially 
closed,  it  should  be  stated  on  the  prin- 
ciple of  debtor  and  creditor,  interest 
to  be  charged  upon  each  sum  received 
from  the  end  of  six  months  after  its 
-^eceipt,  and  disbursements  first  applied 
to  interest  while  there  is  any  due. 
Harvey  v.  Steptoe,  17  Gratt.  289. 

Mismanagement  of  Trast  Property 
as  Ground  for  Accounting  in  Equity. — 
Where  the  trustee  is  guilty  of  misman- 
agement of  the  trust  subject,  his  ac- 
counts should  be  settled  under  the  or- 
der of  the  court  and  a  decree  rendered 
against  him  for  the  balance  appearing 
to  be  due  by  him.  Taylor  v.  Mahoney, 
94    Va.    508,    27    S.    E.    107. 

Bill  Impeaching  Account.— Where  a 
bill  does  not  specify  errors  in  the  ac- 
counts of  the  trustee  regularly  settled 
by  the  commissioner  of  a  county  court 
and  confirmed,  but  only  charges  gen- 
erally that  there  are  errors  in  them,  the 
court  will  not  direct  a  resettlement  of 
the  accounts.  Preston  v,  Stuart,  29 
Gratt.  289. 

IX.  Interest  or  Estate  of  Parties 
to  Mortg^age  or  Deed  of  Trust. 

A.    INTEREST    OR    ESTATE    OF 
MORTGAGOR. 

See  post.  "Transfer  of  Property  En- 
cumbered   by    Mortgage    or    Deed    of 


!  Trust,"   XI;   "Equity  of   Redemption," 
,  XIV. 

As    to    insurable    interest    of    mort- 
igagor,    see    the    title    FIRE    INSUR- 
ANCE, vol.  6,  p.  66. 

B.  INTEREST  OR  ESTATE  OF 
MORTGAGEE. 

Before    Condition   Broken.— The    es- 

,  tate  of  the  mortgagee  in  the  property 
'  included    in   the   deed,   until    forfeiture, 
continues  as  at  the  common  law,   be- 
fore the  interference  of  the  courts  of 
equity.     He  is  entitled  to  an  estate  as 
tenant    in    mortgage    in    fee,    or    for    a 
term  of  years,  as  the  case  may  be;  or 
J  to  an  absolute  estate  in  personal  prop- 
I  erty,  as  regards  the  title;  subject  to  any 
agreement    as    to    the    possession,    and 
defeasible   at   law,   by   performance   of 
the    condition.      Faulkner    v.    Brocken- 
brough,  4  Rand.  245,  248. 

After  Condition  Broken. — After  the 
forfeiture  by  failing  to  perform  the 
condition,  whereby  the  estate  becomes 
absolute,  the  mortgagee  may  enter 
upon  it,  and  take  possession,  without 
any  possibility  at  law  of  being  evicted 
by  the  mortgagor;  or,  if  the  possession 
be  in  the  mortgagor,  he  may  recover 
it  by  suit,  unless  there  be  some  agree- 
ment in  the  deed  varying  the  rights  of 
the  parties  at  common  law.  Faulkner 
V.  Brockenbrough,  4  Rand.  245,  248. 

Whether  Subject  to  Lien  of  Judg- 
ment.— A  creditor  whose  debt  is  se- 
cured by  deed  of  trust  on  real  estate 
has  no  such  interest  in  the  land  con- 
veyed as  amounts  to  a  right  of  prop- 
erty therein,  or  as  would  be  bound  by 
judgment  against  the  creditor.  Au- 
gusta Nat.  Bank  v.  Beard,  100  Va.  687, 
42  S.  E.  694. 

Insurable  Interest  of  Mortgagee  or 
Grantee  in  Deed  of  Trust— See  the 
title  FIRE  INSURANCE,  vol.  6,  p.  65. 

C.  INTEREST  OR  ESTATE  OF 
TRUSTEE  IN  DEED  OF 
TRUST. 

The  trustee  in  a  deed  of  trust  takes 
a  legal,  though  a  defeasible  title,  and 
a  deed   from   him   to  a  purchaser  con- 
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veys  an  absolute  estate  in  a  court  of 
law,  whether  the  conditions  of  the 
trust  deed  have  been  complied  with  or 
not,  though  a  different  rule  prevails  in 
a  court  of  equity.  Sulphur  Mines  Co. 
V.  Thompson,  93  Va.  293,  25  S.  E.  232; 
Pownal  V,  Taylor,  10  Leigh  173,  34  Am. 
Dec.  725;  Taylor  v.  King,  6  Munf.  358, 
8  Am  Dec.  746;  Harris  v.  Harris,  6 
Munf.   367. 

After  a  deed  of  trust 'upon  land  is 
made  and  recorded,  the  land  is  con- 
veyed by  the  grantor,  and  then  by  his 
alienee  to  another.  Whereupon  the 
first  grantor  removes  from  the  land, 
and  the  last  alienee  removes  to  it. 
While  this  last  alienee  Is  residing  on 
the  land,  the  trustee  in  the  deed  of 
trust  goes  upon  it,  sells  it  according 
to  the  provisions  of  the  trust,  and  con- 
veys it  to  the  purchaser.  In  ejectment 
by  the  purchaser  from  the  trustee 
against  the  purchaser  under  the 
grantor,  a  special  verdict  finds  the  facts 
before  stated,  but  does  not  find  that, 
at  the  time  of  the  conveyance  by  the 
trustee,  there  was  adverse  po.s3es.sion. 
It  was  held,  that  the  conveyance  by 
the  trustee  is  valid.  Pownal  v.  Taylor, 
10  Leigh  173.  34  Am.  Dec.  725. 

The  trustee  and  the  beneficiary  in  a 
deed  of  trust  on  real  estate  of  a  dece- 
dent are  necessary  parties  to  a  suit  for 
the  sale  of  such  real  estate,  and  it  is 
error  to  decree  a  sale  thereof  until  they 
are  made  parties.  Conrad  v.  Fuller,  98 
Va.  16,  34  S.  E.  893. 

X.  Rights,  Duties  and  Liabil- 
ities of  Parties. 

A.    MORTGAGOR. 

1.   Rights. 

a.   Right  to  Possession. 

The  legal  title  being  in  the  mort- 
gagee he  is  entitled  to  take  possession 
at  once,  in  the  absence  of  any  agree- 
ment in  the  mortgage  to  the  contrary. 
Childs  v.  Hurd,  32  W.  Va.  66,  9  S.  E. 
362;  Rose  v.  Burgess,  10  Leigh  186; 
Chapman  v.  Armistead,  4  Munf.  382; 
Allen  V.  Gibson,  4  Rar/^  ,iG8. 


It  is  usual,  however,  for  the  mort- 
gage to  contain  a  stipulation  that  the 
mortgagor  shall  have  possession.  Al- 
len V.  Gibson,  4  Rand.  468.  See  post, 
"Right  to  Possession,"  X,  B,  1,  a. 

Whether  Possession  Advene  to 
Mortgagee.— See  the  title  ADVERSE 
POSSESSION,  vol.  1,  p.  215. 

Action  to  Recover  Possession. — See 
the  title  FORCIBLE  ENTRY  AND 
DETAINER,  vol.  6,  p.  166.  And  see 
the  title  EJECTMENT,  vol.  4,  p.  870. 

b.    Right  to  Rents  and  Profits. 

In  General — A  mortgagor  left  in 
possession  of  the  mortgaged  premises 
is  entitled  to  the  rents,  issues,  and 
profits  of  them,  without  rendering  an 
account  of  them  to  the  mortgagee,  who 
can  never  recover  them  from  him.  The 
mortgagor  is  regarded  in  equity  as  the 
real  owner  of  the  property,  a  court  of 
equity  regarding  a  mortgage  as  a  mere 
security,  and  the  mortgagee,  though 
the  legal  title  be  in  him,  as  having  a 
chattel  interest.  Childs  v.  Hurd,  32  W. 
Va.  66,  9  S.  E.  362;  Clarke  v.  Curtis, 
1  Gratt.  289;  Beverley  v.  Brooke,  4 
Gratt.  187,  208;  Allen  v.  Gibson,  4 
Rand.  468;  Frayser  v.  Richmond,  etc., 
R.  Co.,  81  Va.  388;  Williamson  v. 
Washington  City,  etc.,  R.  Co.,  33  Gratt. 
624;  Gibert  v.  Washington  City,  etc.,  R. 
Co.,  33  Gratt.  645,  1  Am.  &  Eng.  R.  Cas. 
512;  Walker  z/.Beauchler,  27  Gratt.  511; 
Stout  V.  Phillippi  Mfg.,  etc.,  Co.,  41 
W.  Va.  339,  23  S.  E.  571;  Cox  v.  Hor- 
ner, 43  W.  Va.  786,  28  S.  E.  780. 

"So  long  as  the  mortgagor  is  per- 
mitted to  remain  in  possession  of  the 
property  he  is  entitled  to  receive  and 
apply  to  his  own  use  the  income  and 
profits  of  the  mortgaged  estate.  And 
this  is  true,  although  the  mortgage,  by 
its  terms,  covers  the  rents  and  profits; 
and  although  the  creditor  is  authorized 
to  take  possession  upon  default  made 
in  the  payment  of  the  debt."  Frayser 
V.  Richmond,  etc.,  R.  Co.,  81  Va.  383, 
391;  Gibert  v.  Washington  City,  etc., 
R.  Co.,  33  Gratt.  645,  1  Am.  &  Eng.  R. 
Cas.   512. 
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The   grantor  in  a  trust   deed   is,   in 

the  absence  of  a  stipulation  in  the  deed 
to  the  contrary,  entitled  to  the  rents 
of  the  property  conveyed  until  the 
trust  is  foreclosed  by  sale,  or  a  decree 
is  entered  in  a  foreclosure  suit  seques- 
trating the  rents.  Cox  v.  Horner,  43 
W.   Va.   786,  28   S.   E.   780. 

The  law  is  now  well  settled  that  un- 
til possession  of  the  trust  subject  is 
taken  by  the  trustee,  or  by  proper 
judicial  authority,  the  grantor  is  en- 
titled to  the  profits.  When  possession 
is  thus  taken,  the  trustee  becomes  en- 
titled to  the  profits,  but  only  to  such 
as  thereafter  accrue.  Frayser  v.  Rich- 
mond, etc.,  R.  Co.,  81  Va.  388;  Gibert 
V.  Washington  City,  etc.,  R.  Co.,  33 
Gratt.  645,  1  Am.  &  Eng.  R.  Cas.  512; 
Williamson  v,  Washington  City,  etc., 
R.  Co.,  33  Gratt.  624. 

Railroad  is  under  trust  to  pay  cer- 
tain debts.  At  suit  of  trust  creditors, 
receiver  is  appointed  and  ordered,  after 
executing  required  bond,  to  take  pos- 
session of  and  carry  on  the  railroad. 
Between  such  appointment  and  the  ex- 
ecution of  said  bond,  a  fi.  fa.  against 
the  railroad  company  is  placed  in  sher- 
iff's hands;  and  there  are  funds  in  bank 
to  the  credit  of  the  suit,  representing 
the  earnings,  etc.,  of  the  road.  It  was 
held,  that  the  fi.  fa.  creditor  is  entitled 
to  have  those  funds  applied  to  satisfy 
his  debt  in  preference  to  the  trust 
creditors.  Frayser  v.  Richmond,  etc., 
R.   Co.,  81  Va.  388. 

Pending  Foreclosure. — And  pending 
a  suit  to  foreclose  a  mortgage  of  a 
leasehold,  the  n>ortgagor  will  continue 
to  take  the  rents  and  profits,  unless 
the  court  appoints  a  receiver,  and  itf. 
takes  possession  of  it,  in  the  same  way 
as  if  the  property  were  a  fee  simple 
estate.  Childs  v.  Hurd,  32  W.  Va.  66, 
9  S.  E.  362;  Clarke  v,  Curtis,  1 
Gratt.  289;  Bank  v.  Hupp,  10  Gratt.  23; 
Stout  V.  Phillippi  Mfg.,  etc.,  Co.,  41 
W.  Va.  339,  23  S.  E.  571. 

Right  of  Mortgagor's  Assignee  to 
Rents  and  Profits. — An  alienee  of  the 
mortgagor,   who   is   guilty  of  fraud   in 


fact  is  chargeable  with  the  rents  anc! 
profits  during  the  pendency  of  a  suit 
to  subject  the  land  to  a  debt.  Stout  r. 
Phillippi  Mfg.,  etc.,  Co.,  41  W.  Va.  33l>. 
23    S.    E.    571. 

Accounting  by  Mortgagee  for  Rents 
and  Profits. — See  post,  "Accounting  for 
Rents  and  Profits,"  X,  B,  2,  b. 

c.  Right  to   Insurance  on  Mortgaged 

Property. 
See    the    title    FIRE    INSURANCE 
vol.  6,  p.  96. 

d.  Right  to  Redeem. 

See     post,     "Who     May     Redeem,' 

XIV,  B. 

e;   Right  to  Surplus. 

See  post,  "Disposition  of  Proceeds,' 

XV,  C,  2,  j. 

f.  Right  to  Purchase  Mortgaged  Prop- 
erty at  Tax  Sale. 
As  a  mortgagor  in  possession  if 
chargeable  with  the  taxes  he  will  be 
chargeable  with  connivance  at  frauc 
and  dishonesty  if  he  allows  the  taxe? 
to  become  delinquent,  and  then  dis- 
charge them  by  a  purchase  which 
wfuild  at  the  same  time  cut  off  hi.^ 
mortgage.  Beckwith  v,  Seborn,  31  W 
Va.  1,  5  S.  E.  453. 

Generally,    as    to    tax   sales   and   ta> 
titles,   see  the   title  TAXATION. 
2.    Duties  and  Liabilities, 
a.    Duty  to  Pay  Taxes. 

A  mortgagor  remaining  in  posses- 
sion of  the  land  owes  it  to  the  mort- 
gagee to  keep  down  the  taxes.  Beck- 
with V.  Seborn,  31  W.  Va.  1,  5  S.  E 
453. 

Where  a  debt  is  secured  by  a  deed  ot 
trust  upon  the  land  of  the  debtor,  not 
in  the  possession  of  the  creditor,  who 
is  not  f  therwise  interested  in  the  said 
land,  such  creditor  is  under  no  obliga- 
tion to  pay  the  taxes  upon  said  land 
in  the  absence  of  any  covenant,  prom- 
ise or  agreement  to  do  so.  Summer? 
I  V.  Kanawha,  26  W.  Va.  159,  160. 

If  a  mortgagee  of  lands  (though  not 
j  in  his  actual  use  or  occupation)  suffer 
I  them  to  be  sold  for  taxes;  quaere, 
I  whether  he  shall  be  indemnified  out  of 
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other  property  bona  fide  conveyed,  by  ' 
the    mortgagor    to    a    mere    volunteer. 
Coutts  V,  Greenhow,  2  Munf.  363.  I 

Where    the    lessee    conveys    certain  I 
lands  to  the  lessor,  as  a  collateral  se-  j 
ciirity    for   the    payment   of  a   debt   to  : 
the  lessor,  and  the  lands  so  conveyed  ! 
are  lost  by  the  nonpayment  of  taxes,  ] 
:he    lessor   is    not   responsible    for   the  | 
value  of  the  lands;  but  the  lessee  was  i 
bound    to   see   to   the  payment   of  the 
taxes,    he  having  a  complete  equitable 
title  to  the  lands.     Harvie  v.  Banks,  1 
Rand.    408.     See    post,   "Duty   to    Pay 
Taxes,"  X,  B,  2,  a. 

b.  Personal  Liability  for  Debt  Secured. 
(1)    Nature  and  Extent  of  Liability. 

If  the  trust  property  be  insufficient 
to  pay  the  debt,  in  the  absence  of  stipu- 
lation to  the  contrary,  the  beneficiary  is 
a  creditor  of  the  grantor  for  the  defi- 
ciency. Watkins  v.  Dupuy,  87  Va.  87, 12 
S.  E.  294;  Taylor  v.  Ficklin,  5  Munf.  25; 
Bumgardner  v.  Allen,  6  Munf.  439;  El- 
lett  V.  McGee,  94  Va.  377,  26  S.  E.  874; 
Fisher  v.  White,  94  Va.  236,  26  S.  E. 
573;  Osborne  v.  Cabell,  77  Va.  462; 
Willard  v,  Worsham,  76  Va.  392;  Whit- 
lock  V.  Gordon,  1  Va.  Dec.  238. 

W.  in  his  trust  deed  to  secure  to 
his  wife's  heirs,  at  her  death,  money 
turned  over  to  her  as  the  price  of  the 
property  of  her  first  husband,  wherein 
she  had  dower,  expressly  admitted  his 
obligation  "to  return  and  pay  over*'  the 
said  amount  to  said  heirs.  It  was  held, 
that  the  amount  is  a  debt  of  W.,  and 
any  deficiency  in  the  proceeds  of  the 
trust  property  is  payable  out  of  his 
general  estate  in  the  hands  of  his 
legatees.  Watkins  v.  Dupuy,  87  Va. 
87,  12  S.  E.  294. 

(2)   Enforcement  of  Liability. 

Venue. — A  mortgagee  may  sue  the 
mortgagor  to  recover  the  balance  of 
the  mortgage  debt,  after  crediting  the 
net  proceeds  of  the  mortgaged  prop- 
erty, in  the  jurisdiction  in  which  such 
mortgagor  resides,  although  it  be  other 
than   that   wherein   the   mortgage   was 


foreclosed.     Ellett  v.   McGhee,  94  Va. 
377,  26  S.  E.  874.    See  the  title  VENUE. 

B.    MORTGAGEE. 
1.    Rights. 

a.  Right  to  Possession. 

In  General. — The  legal  title  to  mort- 
gaged property  being  in  the  mortgagee, 
he  is,  in  the  absence  of  any  agreement 
to  the  contrary, 'entitled  to  the  posses- 
sion of  the  mortgaged  property. 
Childs  V.  Hurd,  32  W.  Va.  66,  9  S.  E. 
362;  Rose  v.  Burgess,  10  Leigh  186; 
Chapman  v.  Armistead,  4  Munf.  382; 
Allen  V.  Gibson,  4  Rand.  468. 

And  the  right  to  the  possession  be- 
ing in  the  mortgagee  the  fact  that  pos- 
session of  the  mortgaged  property  re- 
mains with  the  mortgagor  five  years 
without  demand  made  and  pursued  by 
process  of  law  on  the  part  of  the  mort- 
gagees does  not  make  a  case  in  which^ 
under  the  statute  of  frauds,  the  prop- 
erty is  taken  to  be  with  the  possession, 
and  liable  to  the  creditors  of  tue  per- 
son in  possession.  Rose  v.  Burgress, 
10  Leigh  186.  See  ante,  "Right  to  Pos- 
session," X,  A,  1,  a. 

b.  Right  to  Rents  and  Profits. 

In  General. — As  to  right  of  mort- 
gagor to  rents  and  profits,  see  ante, 
"Rights  to  Rents  and  Profits,"  X,  A, 
1,  b. 

After  Forfeiture.— After  forfeiture 
the  mortgagee  has  a  right  to  take  pos- 
session of  the  mortgaged  property, 
and  hold  the  same  without  rendering  an 
account  of  the  rents,  issues  and  profits, 
other  than  applying  them  to  the  pay- 
ment of  the  debts  secured  by  the  mort- 
gage. Childs  V.  Hurd,  32  W.  Va.  66, 
9  S.   E.  362. 

A  mortgagor,  or  his  devisee,  who  will 
not  redeem  the  estate  pledged,  but  re- 
taining the  possession  taking  the  profits 
thereof  after  the  time  limited  for  the 
performance  of  the  conditions,  ought 
to  account  for  such  aftertaken  profits. 
Cadwallader  v.  Mason,  Wythe  188. 

Second  Mortgage  Pledging  Rents  and 
Profits. — And  where  there  is  a  first 
mortgage  on  land  reserving  the  rents 
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and  profits  before  default  to  the  mort- 
gagor, and  then  a  second  mortgage  is 
given  on  the  same  land  including  the 
rents  and  profits,  the  rents  and  profits 
before  default  in  the  payment  of  the 
debt  which  the  first  mortgage  was 
given  to  secure  belong  to  the  second 
mortgagee.  Little  v.  Brown,  2  Leigh 
353. 

A.  executed  a  deed  of  trust  on  real 
and  personal  property,  to  secure  the 
purchase  money;  of  which  purchase 
money  he  paid  a  part,  and  the  amoiint 
still  due  was  unascertained,  and  a  mat- 
ter of  doubt.  He  executed  a  second 
deed  of  trust  upon  the  same  property 
to  secure  a  large  bond  to  S.  the 
consideration  of  which  was  in  part  a 
previously  existing  bona  fide  debt,  in 
part  debts  which  S.  had  assumed  or 
was  to  assume  for  A.,  and  a  part  was 
usurious.  A.  afterwards  executed  a 
mortgage  on  the  same  property  to  H., 
to  secure  a  debt  due  to  him,  and  to 
indemnify  him  as  fhis  surety;  and  by 
this  mortgage  H.  was  authorized  and 
did  take  possession  of  the  property, 
and  use  the  same  for  the  purpose  of 
applying  the  annual  profits  to  the  pay- 
ment of  his  debts  and  those  for  which 
he  was  surety.  It  was  held,  that  H. 
was  not  liable  to  account  to  S.  the 
creditor  in  the  second  deed,  for  the 
profits  he  had  made  pending  the  pro- 
ceedings in  the  cause.  Bank  v.  Hupp, 
10  Gratt.  23. 

Though  by  the  terms  of  the  mort- 
gage to  H.  he  had  a  discretion  to  apply 
the  profits  to  pay  his  own  debt  and 
those  for  which  he  was  surety,  or  to 
the  debts  of  S.,  he  was  not  bound  to 
apply  any  part  of  these  profits  to  the 
debts  of  S.  And  if  this  were  more 
doubtful,  the  holders  of  that  debt  hav- 
ing claimed  not  under  this  deed  but 
against  it,  they  can  not  complain  that 
no  part  of  these  profits  have  been  de- 
creed to  them.  Bank  v.  Hupp,  10 
Gratt.  23. 

Sequestration  of  Rents  and  Profits. — 
If  the  mortgagor  or  grantor  in  a  trust 
deed  is  in  possession   pending  suit   to 


sell  the  land,  and  the  creditors  arc 
doubtful  of  the  adequacy  of  their  se 
curity,  and  want  the  benefits  of  profit> 
until  a  sale  can  be  had,  they  must  get 
an  order  of  sequestration,  commonly 
accomplished  by  appointment  of  a  re- 
ceiver. Clarke  v.  Curtis,  1  Gratt.  289; 
Childs  V,  Hurd,  32  W.  Va.  66,  9  S.  E. 
362;  Bank  v.  Hupp,  10  Gratt.  23.  In 
the  last  case.  Judge  Moncure  said  he 
though  this  principle  more  applicable 
to  deeds  of  trust  than  to  mortgages. 
Stout  V.  Phillippi  Mfg.,  etc.,  Co.,  41  W. 
Va.  339,  23  S.  E.  571. 

But  if  the  suit  be  not  simply  to  fore- 
close the  mortgage,but  also  to  require 
the  agent  of  the  mortgagor  in  possession 
\  and  use  of  the  property,  to  render  an 
I  account,    and    to    have    the    rents    and 
profits    taken    possession    of   and    paid 
I  over   to   those   entitled   to   them,   such 
agent   will   be   regarded   as   though   he 
had  been  a  receiver  appointed  by  the 
I  court,  and  the  rents  and  profits  will  be 
ordered  to   be  paid  into  the  court  by 
,  him,  and  the  court  will  dispose  of  them 
'  according  to  the  rights  of  the  parties, 
and   in   such  case   the   mortgagee   will 
I  have  a  superior  right  to  such  rents  and 
j  profits  to  any  creditor  acquiring  a  lien 
on    them    after   the   institution    of   the 
I  suit.     Childs   v.    Hurd,    32   W.    Va.   66, 
9   S.   E.  362. 

If  in  such  suit  the  mortgaged  prem- 
ises is  a  lease  of  lands  to^  the  mort- 
gagor for  the  purpose  of  raining  coal 
or  iron  on  the  same  during  a  continu- 
ance of  the  lease,  and  the  lessor  re- 
tains a  certain  amount  on  every  ton 
of  coal  or  iron  mined,  as  royalty,  with 
or  without  a  provision  in  the  lease  that 
no  coal  or  iron  shall  be  moved  off  the 
premises  till  such  royalty  be  paid,  such 
landlord  has  a  right  to  be  paid  before 
the  mortgagee,  out  of  any  funds  in  the 
hands  of  the  agent  of  the  mortgagor 
arising  out  of  the  sale  of  coal  or  iron 
mined  on  the  premises,  and  paid  into 
court.  Childs  v.  Hurd,  32  W.  Va.  66, 
9  S.  E.  362. 

On  a  bill  to  foreclose  a  mortgage 
and  to  settle  the  rights  of  creditors  of 
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the  mortgagor,  none  of  the  defendant 
creditors  can  gain  priority  over  the 
other  defendants  by  levying  an  attach- 
ment pending  the  suit,  on  rents  and 
profits  in  the  hands  of  the  agent  of 
the  mortgagor  having  the  premises  ''n 
his  possession.  Childs  v.  Hurd,  32  W. 
Va.  66,  9  S.  E.  362. 
c  Right  to  Compensation  for  Improve- 
ments. 

See  the  title  IMPROVEMENTS, 
vol.  7,  p.  338. 

As  to  setting  off  improvements 
against  rents  and  profits,  see  the  title 
IMPROVEMENTS,  vol.  7,  p.  320. 

d.  Right   to   Insurance  on   Mortgaged 

Property. 
See    the   title   FIRE   INSURANCE, 
vol.  6,  p.  96. 

e.  Right  to  Purchase  Mortgaged  Prop- 

erty at  Tax  Sale. 

See  generally,  the  title  TAXATION. 

Mortgagee  in  Possession. — One  in 
possession  of  mortgaged  land  under  a 
deed  from  the  mortgagor,  subject  to 
the  mortgage,  can  not  take  title,  as 
against  the  mortgagee,  by  tax  deed, 
for  taxes  which  the  mortgagor  or  those 
holding  under  him  were  bound  to  pay. 
Beckwith  v.  Seborn,  31  W.  Va.  1,  5 
S.  E.  453. 

Mortgagee  Not  in  Possession.— 
Where  a  mortgagee  is  not  in  posses- 
sion of  the  lands  conveyed  by  the 
mortgage  deed,  nor  bound  by  any  cove- 
nant, agreement,  or  promise  to  pay  the 
taxes  on  the  property,  there  being  no 
trust  relation  existing  between  the 
mortgagor  and  mortgagee,  the  mort- 
gagee may  purchase  the  lands  so 
mortgaged,  and  acquire  a  good  title 
thereto  under  his  tax  deed;  and  if,  un- 
der such  circumstances,  the  mortgag-^c 
is  dead,  his  executor  may  purchase  the 
land  at  a  tax  sale,  and  acquire  title 
under  a  tax  deed.  Beckwith  v.  Seborn, 
31  W,  Va.  1,  5  S.  E.  453;  Summers  v. 
Kanawha,  26  W.  Va.  159,  160 

Where  Mortgagee  I«  Bound  for 
Taxes  by  Contract — But  where  it  ap- 
peared   that    shortly    after    the    mort- 


gage was  recorded  the  land  was 
charged  on  the  assessor's  books  in 
the  name  of  the  mortgagee,  and  not 
in  the  name  of  the  mortgagor,  and  so 
remained  for  eight  years,  and  not  re- 
turned delinquent  so  far  as  shown  by 
the  record,  and  then,  after  litigation 
had  arisen  with  reference  to  the  land, 
between  the  mortgagee  and  the  party 
entitled  to  the  equity  of  redemption, 
the  executor  of  the  mortgagee  suffered 
the  land  to  be  returned  delinquent, 
and  purchased  it  at  a  tax  sale,  the  law 
will  imply  a  promise  from  these  cir- 
cumstances, from  the  mortgagee  to  the 
mortgagor,  to  pay  the  taxes,  and  the 
purchaser,  being  the  executor  of  the 
mortgagee,  can  not,  under  such  circum- 
stances, acquire  title  to  the  land,  as  it 
would  be  a  fraud  on  the  rights  of  the 
mortgagor  to  permit  it.  Beckwith  v. 
Seborn,  31  W.  Va.  1,  5  S.  E.  453. 

Determination  of  Character  in 
Which  Mortgagee  Holds  Lands  Pur- 
chased at  Tax  Sale.— Where  a  trust 
creditor,  whose  debt  is  secured  by  a 
deed  of  trust  upon  a  tract  of  land  lia- 
ble to  be  sold  for  the  nonpayment  of 
the  taxes  thereon,  instead  of  paying 
such  taxes  or  redeeming  the  land  from 
the  purchaser  at  a  tax  sale  thereof  be- 
comes himself  the  purchaser  thereof 
in  his  own  name  or  in  the  name  of  an- 
other acting  as  his  agent  for  that  pur- 
pose, he  will  be  regarded  as  having 
elected  to  hold  the  land  as  such  pur- 
chaser, subject  to  all  the  advantages 
and  disadvantages  pertaining  to  his 
character  as  such;  and  he  will  not  be 
permitted  to  treat  his  purchase  at  the 
tax  sale  as  a  payment  of  the  taxes,  or. 
a  redemption  of  the  land  without  the 
consent  of  his  creditor.  Summers  v. 
Kanawha,  26  W.  Va.  159,  160. 

I  2.    Duties  and  Liabilities. 
j  a.    Duty  to  Pay  Taxes. 

I  A  mortgagee  not  in  possession,  and 
not  receiving  the  rents  and  profits  of 
the  land  may  pay  the  taxes  or  not,  as 
he  chooses,  but  is  not  bound  so  to  do. 
Beckwith  v.  Seborn.  31  W.  Va.  1,  5  S. 
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E.  453;  Summers  v,  Kanawha,  6  W. 
Va.  159,  160;  Harvie  v.  Banks,  1  Rand. 
408;  Coutts  V,  Grccnhow,  2  Munf.  363, 
365.  See  ante,  "Duty  to  Pay  Taxes," 
X,  A,  2,  a. 

Where  after  the  recording  of  a 
mortgage  land  was  charged  in  the  tax 
books  in  the  name  of  the  mortgagee, 
and  so  remained  for  eight  years,  with- 
out being  returned  delinquent,  and 
were  then  sold,  and  purchased  at  the 
tax  sale  by  the  mortgagee,  it  was  held, 
that  the  law  would  imply  promise  from 
the  mortgagee  to  the  mortgagor  to  pay 
the  taxes.  Beckwith  v.  Seborn,  31  W. 
Va.  1,  5  S.  E.  453. 
b.  Accounting  for  Rents  and  Profits. 

Accounting  by  Mortgagee— A  mort- 
gagee in  possession  under  his  mort- 
gage will  be  required  to  account  for 
the  rents  and  profits  of  the  premises 
actually  received  by  him  while  he  was 
in  possession,  or  which  by  the  exer- 
cise of  reasonable  care  and  diligence  he 
might  have  received.  Robertson  v, 
Can.pbell,  2  Call  421. 

If  it  be  agreed  between  a  mortgagor 
and  mortgagee,  that,  in  case  the  debt 
be  not  paid,  the  mortgagee  may  sell 
the  property,  and  in  consequence  there- 
of he  sells,  he  is  accountable  to  the 
mortgagor  for  the  surplus  of  the  sum 
for  which  he  sells,  above  the  amount  of 
the  debt,  with  interest  on  such  surplus 
until  payment;  but  not  for  profits,  un- 
less he  appears  to  have  received  them 
previous  to  the  sale,  nor  for  the  value 
of  the  property  at  any  subsequent 
time.  Moore  v,  Aylett,  1  Hen.  & 
M.  29. 

In  an  action  to  redeem  mortgaged 
premises,  where  the  mortgage  was 
given  to  secure  advancements  and 
payments  made  by  the  mortgagee  for 
the  mortgagor,  the  mortgagor  should  be 
charged  with  the  amount  paid  for  him 
by  the  mortgagee,  and  the  mortgagee 
should  be  charged  with  the  rents  and 
profits,  and  any  timber  cut  by  him,  to 
be  credited  at  the  end  of  each  year, 
first   upon    the    interest,   and    if   more 


than  that  then  upon  the  principal  of 
the  debt.  Snavcly  v.  Pickle,  29 
Gratt.  27. 

Accounting  by  Assignee  of  Mort- 
gage.— When  the  assignee  of  a  mort- 
gage, having  obtained  a  decree  of  fore- 
closure and  sale,  becomes  the  highest 
b'dder,  but  in  consideration  of  a  sum  ol 
money  in  hand  and  the  promise  of  the 
assignor  to  pay,  within  a  short  time, 
the  balance  of  the  debt  for  which  the 
assignment  was  made,  he  agrees  to 
hold  the  property  as  security  for  Mich 
debt,  but  in  trust  for  the  assignor,  a 
court  of  equity  will  compel  him  to 
give  up  and  reconvey  the  property, 
upon  the  assignor's  paying  him  the 
balance  due  on  the  bond,  with  the  costs 
of  the  foreclosure  and  sale,  deducting 
therefrom  not  only  the  actual  profits 
received  while  he  held  the  ^..operty, 
but  such  profits  as  but  for  his  willful 
default,  he  might  have  received,  and 
also  the  amount  of  any  waste  com- 
mitted by  him  or  suffered  by  his  neg- 
lect. Southgate  v.  Taylor,  5  Munf. 
420. 

c.    Accounting  for  Damages  to  Mort- 
gaged Property. 

On  a  bill  to  foreclose,  the  court  ap- 
pointed commissioners  to  ascertain  the 
damages  which  the  land  sustained, 
whilst  in  the  possession  of  the  mort- 
gagee, and  deducted  the  amount  re- 
ported from  the  payments  made  by  the 
mortgagor.  Decree  affirmed.  Ken- 
nedy V.  Baylor,  1  Wash.  163. 

For  the  proposition  that  commis- 
sioners appointed  by  the  court  may  as- 
certain the  damages  which  land  has 
sustained,  whilst  in  the  possession  of 
the  mortgagee,  and  deduct  the  amount 
reported  from  the  payments  made  by 
the  mortgagor,  Kennedy  v.  Baylor,  1 
Wash.  163,  is  cited  and  followed  in 
Roberts  v.  Stanton,  2  Munf.  129,  138. 
Rut  in  Eustace  v.  Gaskins,  1  Wash. 
188,  it  is  held,  that  the  value  and  profits 
of  land  being  in  the  nature  of  damages, 
must  be  ascertained  by  the  jury,  and 
not  by  commissioners. 
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XI.  Transfer  of  Property  En- 
cumbered by  Mortgage  or 
Deed  of  Trust. 

A.  DEDICATION     BY     MORTGA- 
GOR OR  GRANTOR 

See  the  title  DEDICATION,  vol.  4, 
p.  353. 

B.  SALE  OR  CONVEYANCE  BY 
MORTGAGOR  OR  GRANTOR. 

I.  Title  or  Interest  Acquired  by  Pur- 
chaser. 
Effect   of    Deed    of   Conveyance   by 
Grantor      in      GeneraL — Where      land 
which   has   been   conveyed   in   trust   to 
secure  debts,  is  afterwards  sold  by  the 
grantor  in  the  deed  of  trust  to  a  third 
party,  such  purchaser  has  a  good  title 
to  the  land   subject   to  the   trust;   and 
when  the  trust  is  discharged,  he  is,  by 
operation  of  the  statute  (Code,  ch.  135, 
§  21),  entitled   to  hold  the  land  at  law 
and  in  equity,  though  the   trustee   has 
not    conveyed     it     to    him.      Hale    v. 
Home,  21  Gratt.  112. 

A  purchaser  from  the  grantor,  as 
well  as  all  subsequent  vendees,  where 
the  trust  deed  is  duly  recorded,  has  no 
greater  rights  against  the  creditor  than 
the  grantor  himself,  and  the  title  and 
possession  of  the  one  are  no  greater 
than  the  other.  The  purchaser  from 
the  grantor  is  bound  by  the  acts  ancT 
declarations  of  the  grantor  in  respect 
to  the  trust  while  he  retains  the  equity 
of  redemption  or  any  part  of  it.  Cam- 
den V.  Alkire,  24  W.  Va.  674,  675. 

On  the  25th  of  July,  1801,  A  conveys 
a  moiety  of  a  tract  of  land  to  G.  in 
trust  to  secure  a  debt,  with  power,  if 
the  debt  should  remain  unpaid  on  the 
^Sthof  June,  1805,  after  having  a  division 
of  the  tract  in  the  manner  pointed  out 
by  the  deed,  to  sell  the  moiety  allotted 
to  G.  and  with  a  proviso  that  if  payment 
were  made  before  the  day,  the  deed 
should  be  void;  on  the  8th  of  Septem- 
">er,  1801,  A.  conveys  to  R.  and  P.  ten 
acres  of  the  tract,  by  metes  and 
bounds;  before  the  25th  of  June,  1805, 
-he  debt  secured  by  the  deed  of  trust 


is  paid;  and,  in  1813,  P.  being  charged 
in  execution,  is  discharged  by  taking^ 
the  oath  of  insolvency.  It  was  held, 
that  the  deed  to  R.  and  P.  only  gave 
them  an  equitable  title,  that  if  it  parsed 
a  legal  title,  that  of  P.  upon  his  taking 
the  oath  of  insolvency,  became  vested 
in  the  sheriff  of  Kanawha  county, 
wherein  the  land  lay;  that  there  was 
a  beneficial  interest  in  the  estate,  in  the 
judgment  creditor,  to  the  amount  of 
his  demand,  and  in  P.  for  the  residue. 
RuflFners  v.  Lewis,  7  Leigh  720. 

Effect  of  Second  Deed  of  Trust.— 
W^here  one  mortgage  or  deed  of  trust 
is  already  a  lien  upon  real  estate,  a 
second  mortgage  or  deed  of  trust  only 
creates  a  lien  on  the  equity  of  redemp- 
tion, and  does  not  convey  the  legal 
title.  Bock  v.  Bock,  24  W.  Va.  586; 
Lee  V.  Feamster,  21  W.  Va.  108;  South- 
ern Bldg.,  etc.,  Ass'n  v.  Page,  46  W. 
Va.  302,  33  S.  E.  336. 

Where  a  creditor  is  secured  by  a 
second  deed  of  trust,  he  can  not  plead 
usury  against  a  creditor  secured  under 
the  first  trust  deed.  Lee  v,  Feamster, 
21  W.  Va.  108. 

Effect  of  Mortgagee's  Consent  to,  or 
Acquiescence  in,  Sale. — If  a  mortgagee, 
in  consequence  of  assurances  that  he 
shall  receive  his  money  from  another 
quarter,  permit  the  mortgagor  to  sell 
the  premises,  the  purchaser  will  be  pro- 
tected; notwithstanding  the  fund,  from 
which  the  mortgagee  expected  pay- 
ment, proves  delusory.  Taylor  v.  Cole, 
4  Munf.  351. 

Under  certain  circumstances,  the 
mortgagor  will  be  considered  as  im- 
pliedly permitting  the  mortgagor  to 
sell,  and  abandoning  his  claim  under 
the  mortgage,  as  respects  the  purchaser 
and  those  claiming  under  him.  Taylor 
i\    Cole,    4    Munf.    351. 

His  failing  to  make  any  objection, 
when  apprized  of  the  intended  sale,  and 
not  informing  the  purchaser  that  he 
has  any  claim;  together  with  his  re- 
fraining from  enforcing  the  mortgage 
for  a  long  time;  especially  if  he  hold 
back  until  after  the  death  of  the  mort- 
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gagor;  and  his  permitting  the  mort- 
gagor to  sell  some  of  the  mortgaged 
articles;  thereby  inducing  the  pur- 
chaser of  other  articles  to  believe  that 
the  mortgage  had  been  satisfied;  are 
strong  circumstances  in  such  case. 
Taylor  v.  Cole,  4  Munf.  351. 

Although  a  tract  of  land  be  decreed 
to  be  sold  to  satisfy  a  mortgage,  the 
executors  of  the  mortgagor,  being  au- 
thorized by  his  will  to  sell  all  his  real 
and  personal  estate,  may  sell  it  for  a 
full  and  fair  price,  with  the  assent  of 
the  mortgagee,  or  his  attorney.  Nel- 
son V.  Carrington,  4  Munf.  332. 
2.   Liability  of  Land  for  Debt  Secured. 

a.  In  General. 

Land  in  possession  of  a  purchaser 
with  notice  of  a  mortgage  with  which 
it  is  encumbered  is  liable  for  the  sum 
intended  to  be  secured  by  the  mort- 
gage, but  not  for  other  claims  of  the 
mortgagee  against  the  mortgagor;  es- 
pecially, if  the  purchaser  has  had  no 
notice  of  such  claim.  It  is,  therefore, 
not  liable  for  a  deficiency  of  quantity 
in  another  tract  of  land  for  the  title 
of  which  the  mortgage  is  a  collateral 
security;  there  having  been  no  stipula- 
tion, known  to  the  purchaser,  that  the 
mortgaged  premises  should  be  liable 
for  such  deficiency.  Davison  v.  Waite, 
2  Munf.  527. 

b.  Where  Part  of  Tract  Is  Sold. 
Where  a  part  of  a  tract  of  land  sub- 
ject to  a  mortgage  or  deed  of  trust,  is 
sold,  the  remainder  is  primarily  liable 
for  the  debt.  Miller  v.  Holland,  84  Va. 
652,  5  S.  E.  701.  See  the  title  MAR- 
SHALING ASSETS  AND  SECURI- 
TIES, vol.  9,  p.  593. 

c.  Where  Tract  Is.  Sold    in    Separate 

Parcels. 

(1)  Order  of  Liability. 

See  the  title  MARSHALING  AS- 
SETS AND  SECURITIES,  vol.  9,  p. 
593. 

(2)  Release   by   Mortgagee  of   Tract 
Primarily  Liable. 

In  Absence  of  Notice 'to  Mortgagee 
of     Subsequent     Transfer. — A      mort- 


gagee is  not  bound  to  take  notice  of 
subsequent  liens  or  conveyances,  or  of 
litigation  which  arises  concerning  them; 
and  subsequent  purchasers  of  portions 
!  of  the  mortgaged  premises  who  desire 
I  him  to  act  with  reference  to  the  order 
!  of  subsequent  alienations  by  the  mort- 
'  gagor,  must  notify  him  of  the  fact  in 
;  proper  time,  and  request  him  to  act  ac- 
cordingly.     If   a   release   of   a    part    of 
'  the    mortgaged    premises     was     given 
without    notice   of   the    equities   of    the 
j  subsequent    incumbrancer    or    grantee, 
the  first  mortgagee  who  gave  it  is  nc«t 
I  responsible  for  the  consequences  of  his 
act,   nor  is  the  lien    of    his     mortgage 
I  upon    the   unreleased     portion    of     the 
'  premises  in  anywise  impaired  thereby. 
Bridgewater      Roller      Mills      Co.     f. 
'  Strough,  98  Va.  721,  725,  37   S.    E.  290 
I     Where   Mortgagee  Is  Affected  with 
I  Notice  of  Subsequent  Transfer. — "Or- 
I  dinarily,    when     the     equities     of     the 
I  various   owners   of  lands   subject   to   a 
deed  of  trust  are  unequal,  so  that  their 
respective  parcels  are  liable,  in  the  in- 
verse  order   of   the   alienations,   if   the 
deed  of  trust  creditor,  having  notice  of 
this   situation,   releases  a   parcel   which 
is    primarily   liable,    he     thereby     dis- 
charges or  releases  those  parcels  which 
are  subsequently  liable,  in  the  order  of 
their  several  liabilities,  from  an  amount 
of  the  deed  of  trust  debt  equal  to  the 
value  of  the  parcel  released."     Bridge- 
water  Roller  Mills  Co.  t/.,  Strough.  9S 
Va.   721,    37   S.    E.   290,   citing   3    Pom. 
Eq.,  §  1226;  Lynchburg  Perpetual  Bldg., 
etc.,   Co.  V.   Fellers,  96   Va.   337,  31    S. 
E.   505. 

But  the  effect  of  such  release  may 
be  obviated  by  the  conduct  of  the  par- 
ties to  be  affected.  Lynchburg  Perpet- 
ual Bldg.,  etc.,  Co.  V,  Fellers,  96  Va. 
337,  31  S.  E.  505. 

If  property  primarily  liable  for  the 
payment  of  a  lien  be  released  by  the 
creditor,  the  value  thereof  must  be 
credited  on  the  debt  as  against  the 
owner  of  property  secondarily  liable 
therefor.     Lynchburg  Perpetual   Bldg., 


Mortgages  and  Deeds  of  Trust 


etc.,   Co.   V,   Fellers,  96  Va.  337,  31   S. 
E.    505. 

But  if  the  purchaser  of  the  property 
primarily  liable  assumes  the  payment 
of  the  whole  of  the  lien,  and  he  be 
thereafter  released  by  the  creditor,  or 
with  his  consent,  the  property  second- 
arily liable  is  thereby  released  alto- 
gether. Lynchburg  Perpetual  Bldg., 
etc.,  Co.  V.  Fellers,  96  Va.  337,  31  S.  E. 
505. 

What  Constitutes  Notice  of  Subse- 
quent Transfer. — The  registry  of  a 
deed  by  a  subsequent  purchaser  is  no 
notice  to  a  mortgagee  who  has  ac- 
quired his  rights  before  the  time  when 
the  deed  is  registered.  Bridgwater 
Roller  Mills  Co.  v.  Strough,  98  Va.  721, 
37  S.  E.  290;  Lynchburg  Perpetual 
Bldg.,  etc.,  Co.  V.  Fellers,  96  Va.  337, 
31  S.  E.  505. 

To  effect  a  prior  rnortgagce  with  no- 
tice of  a  subsequent  deed  made  by  the 
mortgagor,  actual  notice  to  the  mort- 
gagee must  be  shown,  and  the  proof 
must  be  such  as  affects  his  conscience. 
It  is  not  sufficient  if  it  merely  puts  him 
upon  inquiry.  It  must  be  so  strong 
and  clear  as  to  fix  upon  him  the  im- 
putation of  mala  fides.  Bridgwater 
Roller  Mills  Co.  v.  Strough,  98  Va. 
721,  37   S     E.    290. 

"Proof  of  actual  notice  must  be  such 
as  affects  the  conscience  of  the  party 
sought  to  be  charged  with  such  notice, 
a"d  it  is  not  sufficient  if  it  merely  puts 
him  upon  inquiry,  but  must  be  so 
strong  and  clear  as  to  fix  upon  him 
the  imputation  of  mala  fides.  Mundy 
V.  Vawter,  3  Gratt.  518,  520;  Hord  v. 
Colbert,  28  Gratt.  49,  58;  Newberry  v. 
Bank,  98  Va.  471,  36  S.  E.  515;  Fergu- 
son V.  Daugherty,  94  Va.  308,  26  S.  E. 
822;  Fischer  v.  Lee,  98  Va.  159,  35  S. 
E.  441."  Bridgewater  Roller  Mills  Co. 
V.  Strough,  98  Va.  721,  37  S.  E.  290. 
3.  Liability  of  Purchaser  for  Debt  Se- 
cured, 
a.  In  Absence  of  Agreement  Assuming 
Debt. 
If  one  purchases  an  estate  subject 
to  an  existing  mortgage,  the  debt  does 

10  Va— 5 


not,  without  more,  become  his  debt,  so 
as  to  render  him  personally  liable  to 
the  mortgagee.  Although  he  may  be 
bound  to  the  mortgagor  to  indemnify 
him  against  the  mortgage,  the  land  re- 
mains the  proper  fund  for  the  dis- 
charge; and  it  will  require  clear  evi- 
dence of  the  intention  on  the  part  of 
the  purchaser  to  make  the  debt  his 
own,  so  as  to  render  his  personal  es- 
tate the  primary  fund  for  its  payment. 
'Pleasants  v.  Flood,  89  Va.  96.  104,  n 
I  S.  E.  504;  Bumgardner  v.  Allen,  6  Munf. 
1439. 
b.  Assumption  of  Debt. 

(1)  Liability  of  Purchaser  for  Debt. 

I  A  grantee  of  mortgaged  premises, 
who  has  purchased  subject  to  a  mort- 
gage for  which  his  grantor  was  person- 
ally liable,  and  has  assumed  the  pay- 
ment of  the  mortgaged  debt  as  a  part 
of  the  consideration,  is  personally  lia- 
ble to  the  mortgagee  in  a  suit  to  fore- 
close the  mortgage.  Willard  v.  Wor- 
sham,  76  Va.  392;  Osborne  v.  Cabell, 
77  Va.  462;  Ellett  v.  McGhee,  94  Va. 
377,  26  S.  E.  874;  Pleasants  v.  Flood, 
89  Va.  96,  104,  15  S.  E.  504;  Bumgard- 
ner  v.  Allen,  6  Munf.  439. 

(2)  Grounds  of   Purchaser's   Liability. 
The  right  of  a  mortgage  to  hold  the 

purchaser  of  the  equity  of  redemption 
for  a  deficiency,  who  assumes  the  pay- 
ment of  the  mortgage  by  covenant  to 
the  mortgagee,  does-  not  rest  on  the 
theory  of  contract  between  the  pur- 
chaser and  the  mortgagee,  upon  whiclt 
an  action  at  law  may  be  maintained, 
but  stands  exclusively  on  the  ground 
that  the  covenant  of  the  purchaser  is  a 
collateral  security  obtained  by  the 
mortgagor,  which  by  equitable  subro- 
gation enures  to  the  benefit  of  the  mort- 
gagee. Willard  V.  Worsham,  76  Va. 
392.  402;  Ellett  v.  McGhee,  94  Va.  377, 
26  S.  E.  874;  Osborn  v.  Cabell.  77  Va. 
462.  See  generally,  the  title  SUBRO- 
GATION. 

(3)  Nature  and  Extent  of  Purchaser's 
Liability. 

Purchaser  Is  Principal  and  Mortga- 
gor   Surety. — As   between    the   grantor 
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and  the  grantee,  the  latter  is  the  prin- 
c.pal  debtor,  and  the  grantor  is  his 
surety,  and  the  creditor  or  mortgagee, 
being  entitled  upon  equitable  princi- 
ples to  the  benertt  of  iill  collateral  se- 
turities  held  by  his  debtor,  may  resort 
by  way  of  equitable  subrogation  to  the 
covenant  of  the  purchaser  or  grantee 
with  the  mortgagor.  Willard  v.  Wor- 
sham,  76  Va.  30:>;  Osborne  v.  Cabell, 
77  Va.  462;  Ellett  v.  McGhce,  94  Va. 
377,  26  S.  E.  874.  See  the  title  SURE- 
TYSHIP. 

A  mortgage  creditor  by  releasing  a 
levy  on  property  of  a  grantee  of  the 
mortgaged  premises,  who  has  assumed 
payment  of  the  mortgage  debt,  releases 
to  the  extent  of  the  value  of  such  prop- 
erty the  mortgagor  and  his  sureties, 
and  in  an  action  for  deficiency  an  ac- 
count concerning  such  property  is 
properly  directed.  Francisco  v.  Shel- 
ton,  85  Va.  779,  8  S.  E.  789. 

But  where  the  purchaser  was  adjudi- 
cated a  bankrupt,  and  at  sale  of  some 
of  his  lands  the  trust  creditor  was  pur- 
chaser of  some  and  bidder  for  others, 
and  court  below  directed  an  account  of 
value  of  such  lands  and  injury  by  such 
bidding,  it  was  held,  error.  Francisco 
V.  Shelton,  85  Va.  779,  8  S.  E.  789. 

Limit  of  Purchaser's  Liability. — The 
limit  of  the  amount  which  a  mortgagee 
may  recover  of  the  grantee  of  a  mort- 
gagor who  has  conditionally  assumed 
the  payment  of  the  nxprtgage  debt,  is 
the  amount  which  the  mortgagor  could 
recover  of  such  grantee  if  he  had  paid 
the  debt  and  then  sued  the  grantee  for 
it.  There  being  no  contract  between 
the  mortgagee  and  the  grantee,  the 
mortgagee  is  only  entitled,  by  way  of 
equitable  subrogation,  to  resort  to  the 
covenant  of  the  grantee  with  the  mort- 
gagor for  the  payment  of  the  mortgage 
debt,  and  stands  in  the  mortgagor's 
shoes,  and  is  substituted  to  his  rights 
and  remedies,  and  none  other.  Ellett 
V.  McGhce,  94  Va.  377,  26  S.  E.  874. 
(4)  Effect  of  Failure  of  Title  to  Prop- 
erty Conveyed. 

B.   held  trust  deed  on  H.'s  land   to 


secure  his  debt  H.  sold  the  laud  to  S. 
who  gave  bond  to  B.  for  less  than  B.'s 
debt,  which  bond  B.  accepted  to  be, 
when  paid,  in  discharge  of  his  debt. 
Title  proved  defective,  and  S.  had  to 
relieve  it  of  an  encumbrance  and  in- 
cur costs  of  suit  in  defense  of  title.  B. 
had  made  no  misrepresentations  as  to 
the  title  and  no  guaranty  thereof.  In 
suit  by  S.  against  B.,  it  was  held,  that 
the  acceptance  of  the  bond  did  not  dis- 
charge B.'s  trust  deed.  B.  is  under  no 
liability  to  indemnify  S.  against  either 
the  encumbrance  or  the  costs.  Stimp- 
son  V.  Bishop,  82  Va.  190. 

A  negro  man  being  conveyed  by 
deeds  of  trust  to  secure  debts  amount- 
ing to  more  than  his  value,  the  grantor 
sells  him,  and  the  purchaser  pays  to 
one  of  the  cestuis  que  trust  part  of  the 
purchase  money,  and  executes  to  the 
other  his  obligation  for  the  residue, 
payable  some  months  afterwards.  The 
grantor  makes  to  the  purchaser  a  bill 
of  sale  of  the  negro  as  a  slave,  and 
therein  warrants  and  defends  the  title 
to  him  against  the  claims  of  all  per- 
sons whatsoever.  The  cestuis  que 
trust  do  not  join  in  the  bill  of  sale,  or 
warranty,  but,  by  the  arrangement, 
their  liens  on  the  negro  are  relin- 
quished to  the  purchaser,  and  the  pay- 
ment made  by  him  to  one  of  the  ces- 
tuis que  trust,  and  the  obligation  exe- 
cuted by  him  to  the  other,  discharge 
the  grantor's  debt  to  them  pro  tanto. 
It  turns  out  that  the  negro  so  pur- 
chased is  a  free  man;  and  judgment 
being  obtained  at  law  against  the  pur- 
chaser upon  his  obligation,  an  injunc- 
tion is  awarded  him.  It  was  held,  that 
the  purchaser  can  have  no  relief  against 
the  cestuis  que  trust,  and  the  injunc- 
tion is  therefore  dissolved,  and  the  bill 
dismissed.  Findlay  v.  Hickman,  10 
Leigh  354. 
(5)  Effect  of  Usury  in  Debt  Secured. 

A  having  executed  his  bond,  and  B 
being  bound  as  his  surety  for  the  debt, 
to  C,  mortgages  property  to  B  to  in- 
demnify him  against  this  suretyship, 
and    then    sells    the    mortgage    subject 
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to  D,  he  undertaking  to  pay  the  debt 
to  C;  then  C  brings  suit  at  law  on  the 
bond  against  A,  who  pleads  usury,  but 
C  recovers  judgment;  and  then  tiles  a 
bill  in  equity  against  A,  B  and  D,  to 
have  satisfaction  of  the  debt  out  of  the 
subject  mortgaged  by  A  to  B,  and  then 
sold  by  A  to  D;  the  debtors,  A  and  B, 
say  the  debt  is  usurious,  but  insist,  that 
the  purchaser,  D,  is  bound  to  pay  it. 
It  was  held,  that   D.  is  bound   to  pay 
the  debt,   and    the   mortgaged   subject 
in  his  hands  shall  be  subjected  to  the 
satisfaction   of   it;    tiiat    ii»c    aiiswcr   ot 
A  and  B  is  not  evidence  of  the  usury 
for  D;  and  that  it  is  not  competent  to 
D  to  set  up  the  objection  of  usury  prac- 
ticed   on    A.     Crenshaw    v.    Clark,    5 
Leigh  65. 

Generally,  as  to  defense  of  usury, 
see  the  title  USURY. 

(6)  Assumption  of  Part  of  Debt. 

In  l»59,  S.  sold  to  C.  for  $15,000  cash 
oae-half  of  Hygeia  Hotel,  and  they  be- 
came partners  in  running  it.  Sale  was 
subject  to  debt  of  $5,000,  secured  to 
VV.  by  deed  of  trubt  on  hotel,  this  debt 
S.  and  C.  agreed  should  be  paid  by 
them  equally  and  jointly.  It  was  in 
four  installments — tirst  was  paid  by  S. 
before  sale  to  W.;  second  and  third 
were  paid  by  S.  and  C;  fourth  remains 
unpaid.  The  hotel  was  destroyed  in 
1862  by  federal  orders.  S.  became  and 
remains  insolvent,  and  in  1864,  without 
ccfnsideration,  released  C.  from  all  lia- 
bility on  the  agreement  to  pay  W.'s 
debt  On  bill  in  chancery  to  collect 
this  installment  from  S.  and  C,  it  was 
held,  that  C,  as  grantee  of  half  the 
trust  property,  assumed  payment  of 
half  the  trust  deed  debt  as  part  of  the 
consideration,  and  became  personally 
liable  to  W.  Willard  v.  Worsham,  76 
Va.  392. 

c  Release  of  Purchaser  by  Mortgagor. 

It  seems  that  where  grantee  assumes 
payment  of  the  mortgage  debt  for  the 
indemnity  of  the  mortgagor,  and  not 
for  the  better  security  of  the  mortga- 
gee, the  grantor  can  not  release  gran- 


tee so  as  to  defeat  mortgagee's  right 
against  the  latter  on  his  promise  to 
pay  the  debt.  Willard  v.  Worsham,  76 
Va.  392. 

Certainly  where  the  release  is  with- 
out consideration,  and  is  plainly  and 
palpably  designated  for  no  other  pur- 
pose than  to  defeat  a  recovery  against 
the  grantee  of  the  claim,  the  release, 
however  effectual  as  between  the  par- 
ties, is  invalid  as  to  the  mortgagee. 
Willard  v.  Worsham,  76  Va.  392,  401. 
d.  Enforcement  of  "Purchaser's  Liabil- 
ity. 
Jurisdiction — Whether  at  Law  or  in 
Equity. — It  may  be  that  the  mortgagee 
not  being  a  party  to  the  agreement  be- 
tween the  mortgagor  and  purchaser 
can  maintain  no  action  at  law,  but  he 
has  a  remedy  in  chancery,  where  all 
the  parties  may  be  convened  and  the 
matter  closed.  Willard  v.  Worsham, 
76  Va.  392. 

I  Venue. — A  mortgagee  may  sue  the 
I  grantee  who  has  assumed  the  payment 
I  of  the  mortgage  debt,  to  recover  the 
balance  of  the  mortgage  debt,  after 
crediting  the  net  proceeds  of  the  mort- 
gaged property,  in  the  jurisdiction  in 
which  the  grantee  resides,  although  it 
be  other  than  that  wherein  the  mort- 
gage was  foreclosed.  Ellett  v.  Mc- 
Ghee,  94  Va.  377,  26  S.  E.  874;  Tatum 
7'.  Ballard,  94  Va.  370,  26  S.  E.  871. 

Decree  against  Purchaser  in  Proceed- 
ing to  Foreclose. — The  rule  seems  to 
be  settled  that  where  a  mortgagor  has 
sold  the  mortgaged  property,  and  his 
vendee  has  assumed  to  pay  the  mort- 
gage, a  decree  in  his  suit  to  foreclose 
the  mortgage  can  be  rendered  directly 
against  such  purchaser,  or  his  vendee, 
who  has  also  assumed  its  payment,  in 
favor  of  the  mortgagee,  for  any  bal- 
ance that  may  remain  due  after  the 
mortgaged  subject  purchased  by  such 
vendee  has  been  sold,  and  the  pro- 
ceeds applied  to  the  payment  of  the 
mortgage.  Fisher  v.  White,  94  Va.  236, 
26  S.  E.  573;  Osborne  v.  Cabell,  77  Va. 
462;  Willard  ?'.  Worsham,  76  Va.  3&:J; 
Whitlock  V.   Gordon,  1   Va.    Dec.   238, 
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Va.  Law  Jour.  1877,  p.  370;  Watkins  r. 
Dupuy,  87  Va.  87,  12  S.  E.  294. 

But  in  order  to  warrant  a  decree 
against  a  purchaser  of  the  mortgat?cd 
premises  who  has  assumed  the  mort- 
gage debt,  such  relief  must  be  prayed 
for  in  the  bill  to  foreclose.  Fisher  v. 
White,  94  Va.  236,  26  S.  E.  573. 

When  there  is  an  unbroken  chain  of 
liability  upon  each  purchaser  to  his  im- 
mediate grantor,  there  may  be  a  decree 
in  the  first  instance  against  the  person 
ultimately  liable;  but  if  there  be  noth- 
ing due,  under  their  agreement,  from 
the  ultimate  purchaser  to  his  immediate 
grantor,  neither  the  latter  nor  the  cred- 
itor can  recover  against  him.  Osborne 
V,  Cabell,  77  Va.  462. 

In  1860,  C.  borrowed  of  L.  $2,853.08, 
and  executed  bond  secured  by  trust 
deed  on  lot  in  R.  In  January,  1862,  C. 
conveyed  lot  to  B.  for  certain  sum  cash, 
and  his  assuming  the  trust  debt.  In 
November,  1862,  B.  conveyed  lot  to 
H.  for  certain  sum  cash,  and  his  as- 
suming the  trust  debt.  In  1865,  agree- 
ment was  executed  between  H.  and  O. 
for  adjustment  of  all  claims  between 
them,  and  in  pursuance  thereof  H.  con- 
veyed lot  to  O.  for  $1,000,  and  his 
promise  to  pay  the  trust  debt.  H. 
failed  to  perform  his  part  of  the  agree- 
ment, and  continued  indebted  to  O.  in 
the  sum  of  $3,000.  The  trust  debt  re- 
maining unpaid,  L,.  sold  lot  for 
$1,566.65  net,  which  was  credited 
thereon,  leaving  balance  unpaid  of 
$1,402.25,  as  of  4th  September,  1867, 
which  C.  pays.  In  1875,  C.  institutes 
chancery  suit  against  B.,  H.  and  O. 
At  hearing,  circuit  court  decreed 
against  O.  for  that  balance.  On  appeal 
it  was  held  that  the  failure  of  H.  to 
perform  his  agreement  with  O.,  ab- 
solved O.  from  his  promise  to  pay  the 
trust  debt.  C.  stands  in  H.'s  shoes,  and 
is  substituted  to  the  rights  and  reme- 
dies of  H.  against  O.,  and  nothing 
more.  But  as  H.  failed  to  perform  his 
agreement  with  O.,  and  on  that  ac- 
count remained  indebted  to  O.  in  the 
sum   of  $3,000,   H.   has   no   rights   and 


remedies  against  O.,  and  therefore  C. 
has  none.  As  against  B.,  C.  has  a  di- 
rect claim,  founded  on  B.'s  covenant 
to  him  to  pay  the  trust  debt.  As 
against  H.,  C.  is  substituted  to  B.'s 
rights  and  remedies,  which  would  ap- 
pear to  be  complete.    C.'s  claim  against 

0.  did  not  become  a  personal  one,  be- 
cause there  was  no  consideration  mov- 
ing to  O.  from  H.  Osborne  v.  Cabell, 
77  Va.  462. 

XII.  Assignment  of  Mortgages 
or  lieeds  of  Trust. 

A.  WHAT  CONSTITUTES  AN  AS- 
SIGNMENT. 

1.  Assignment  of  Debt  Secured. 

The  rule  is  well  settled  that  both 
deeds  of  trust  and  mortgages  are  re- 
garded in  equity  as  mere  securities  for 
the  debt,  and  whenever  the  debt  is  as- 
signed the  defed  of  trust  or  mortgage  is 
assigned  or  transferred  along  with  it. 
Machir  v.  Sehon,  14  W.  Va.  777,  783; 
James  v.  Burbridge,  33  W.  Va.  272, 
276,  10  S.  E.  396,  397;  Tingle  v,  Fisher, 
20  W.  Va.  498;  Camden  v.  Alkire,  24 
W.  Va.  674,  680;  Hale  v.  Pack,  10  W. 
Va.  145;  Jenkins  v.  Hawkins,  34  W.  Va. 
799,  12  S.  E.  1090;  Thomas  v,  Linn,  40 
W.  Va.  122,  20  S.  E.  878;  Stimpson  v. 
Bishop,  82  Va.  190;  Schofield  v.  Cox, 
8  Gratt.  533;  Glaize  v.  Glaize,  79  Va. 
429;  Augusta  Nat.  Bank  v.  Beard,  100 
Va.  687,  694,  42  S.  E.  694;  Gwathmeys 
V.  Ragland,  1  Rand.  466;  McClintic  «. 
Wise,   25   Gratt.   448,   449. 

In  1859,  R.  and  wife  owed  J.  $2,000, 
secured  by  trust  deed  on  steam  mill 
and  land.  In  1861,  R.  and  wife  sold 
mill  to  A.  for  $1,128.76,  and  R.  and 
wife,  J.,  and  C,  the  trustee,  conveyed 
it  to  A.,  who  reconveyed  it  to  C.  in 
trust  to  secure  his  bond,  payable  to 
Mrs.  R.,  for  the  price.  Later,  in  1861, 
J.,  being  indebted  by  note  to  G.  in 
$3,893,  by  writing  assigned  to  G.  cer- 
tain bonds  and  $1,145.85  out  of  the  debt 
of  R.  and  wife  to  J.,  making  $3,969.11. 
G.  delivered  to  J.  hi.s  note  and  paid  the 
$76.14  excess.  In  1879,  at  J.*s  instance, 
C.    advertised    the    land    for    sale.      G. 
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filed  his  bill,  praying  the  court  to  ad- 
minister the  trust  and  apply  the  pro- 
ceeds to  balance  due  him.  J.  answered, 
denying  that  any  interest  under  that 
deed  had  been  assigned  to  G.  The 
written  assignment  on  its  face  was  am- 
biguous. The  testimony  taken  was  un- 
satisfactory and  contradictory.  The 
court  below  decided  for  G.  On  appeal 
here  it  was  held,  that  the  assignment 
entitled  G.  to  $1,145  out  of  the  entire 
debt  of  R.  and  wife  to  J.,  and  to  that 
extent  to  the  benefit  of  all  J.'s  securi- 
ties, including  the  trust  deed  on  the 
land.  Glaize  v.  Glaize,  79  Va.  429. 
8.  Payment  of  Mortgage  by  Third  Per- 
son. 
Where  the  mortgage  is  paid  by  a 
third  person,  this  does  not  constitute 
an  equitable  assignment  of  the  mort- 
gage, nor  can  a  mortgage  creditor  be 
compelled  to  assign  the  debt  and  the 
mortgage  upon  receiving  payment;  all 
that  can  be  required  of  him  is  an  ac- 
quittance and  release.  The  exception 
to  this  rule,  if  it  can  be  so  termed,  is 
found  in  those  cases  where  the  party 
making  the  payment  occupies  the  posi- 
tion of  surety  for  the  debt,  or  is  in 
some  way  personally  bound  for  its  pay- 
ment. Such  a  person  may,  in  equity, 
require  an  assignment  or  transfer  not 
only  of  the  mortgage  itself,  but  of  all 
the  securities  held  by  the  creditor  for 
his  protection  and  indemnity;  and  al- 
though no  such  assignment  of  transfer 
is  actually  made,  a  court  of  equity  will 
treat  it  as  done.  Gatewood  v.  Gate- 
wood,  75  Va.  407.  See  the  title  SUB- 
ROGATION. 

S.  Convesrance  of  Mortgaged  Property 
by  Mortgagee. 
Conveyance  by  mortgagee  is  an  as- 
signment of  the  mortgage,  and  passes 
mortgagee's  interest.  Turk  v.  Skiles, 
45  W.   Va.   82,   30  S.   E.   234. 

B.  EFFECT   OF  ASSIGNMENT. 
1.  Rights  of  Assignee, 
a.  Effect  of  Fraud  between  Immediate 
Parties. 

A  deed  is  made  from  a  father  to  his 


son  for  about  half  its  value  with  the 
fraudulent  purpose  of  hindering,  de- 
laying and  defrauding  his  creditors. 
A  deed  of  trust  is  executed  at  the  same 
time  to  secure  the  payment  of  the  bond 
for  the  purchase  money,  which  bond  is 
assigned  to  a  third  person.  The  trus- 
tees in  the  deed  of  trust  advertise  the 
land  for  sale,  and  a  creditor  of  the  fa- 
ther at  the  time  of  the  conveyance  to 
the  son  obtains  an  injunction  to  pro- 
hibit the  sale  of  the  land  by  the  trustee. 
It  was  held,  that  the  injunction  ought 
not  on  motion  be  dissolved,  whether 
the  third  person,  to  whom  the  bond 
was  assigned,  was  or  was  not  a  party 
to  the  fraud.  Beall  v.  Shaull,  18  W. 
Va.  258.  See  the  title  FRAUDULENT 
AND  VOLUNTARY  CONVEY- 
ANCES,  vol.  6,  p.  540. 

b.  Right  of  Assignee  Claiming  through 

Bona  Fide  Holder. 
If  a  lien  creditor,  standing  in  the 
position  of  a  subsequent  purchaser  for 
valuable  consideration  without  notice, 
transfers  his  debt  to  an  assignee,  who 
had  notice  of  a  prior  unrecorded  deed, 
such  assignee  will  hold  such  debt  from 
such  unrecorded  deed  in  the  same  man- 
ner as  his  assignor  was  entitled  to  hold 
the  same.  Cox  v.  Wayt,  26  W.  Va. 
807,    809. 

c.  Rights  against  Assignor. 

(1)  Recovery  for  Deficiency  upon  Sale 
of  Mortgaged  Property. 

A  purchased  real  estate  and  in  part 
payment  assigned  B's  bond  and  mort- 
gage with  the  proviso  that  if  B  failed 
to  pay  and  A  paid,  then  the  assignment 
should  be  void.  The  assignee  sold  the 
mortgaged  property,  but  the  sale  did 
not  realize  a  sufficient  sum  to  pay  the 
bond.  It  was  held,  that  in  the  absence 
of  an  agreement  to  the  contrary  A  was 
liable  for  the  balance  of  the  debt.  Peay 
V.   Morrison,  10  Gratt.  149. 

In  order  for  the  assignee  to  recover 
from  the  assignor  he  must  exercise 
diligence  in  enforcing  his  claim  against 
the  principal  debtor.  If  he  is  guilty 
of  laches  or  unreasonable  delay,  he  will 
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not  be  entitled  to  relief  against  the 
assignor.  Payne  v,  Huffman,  98  Va. 
372,  36  S.  E.  476;  Atherton  v.  Hull,  12 
W.  Va.  170.  See  the  title  ASSIGN- 
MENTS, vol.  1,  p.  745. 

Jurisdiction. — A.  institutes  a  suit  in 
chancery,  for  the  purpose  of  compell- 
ing the  execution  of  himself  of  a  deed 
by  trustee  for  land  sold  under  a  deed 
of  trust,  and  to  have  a  decree  over 
against  the  administrator  of  the  first 
assignor  (there  being  two),  of  the 
bonds  secured  by  said  deed  of  trust, 
for  the  unpaid  balance  due  on  said 
bonds,  and  the  bill  makes  defendants, 
the  trustee,  the  administrator  of  the 
first  assignor,  and  also  the  second  as- 
signor. It  was  held,  that  chancery  has 
jurisdiction  of  the  cause;  and  that  §  16 
of  ch.  99  of  the  Code  in  such  a  case 
does  not  affect  the  jurisdiction.  Ather- 
ton V.  Hull,  12  W.  Va.  170. 
(2)  Recovery  Back  of  Consideration 
Paid  for  Void  Mortgage. 

Right  to  Recovery.— A  party  buys 
and  takes  a  conveyance  of  certain  real 
estate  from  a  second  party,  who  is  in- 
solvent. The  real  estate  is  subject  to 
three  mortgages  and  a  judgment  lien. 
The  first  party,  for  the  purpose  of  mak- 
ing a  proper  application  of  the  pur- 
chase money,  and  in  order  to  control 
and  thereby  clear  off  the  charges  and 
liens,  having  made  known  to  a  third 
party,  one  of  the  mortgagees,  his  ob- 
ject, takes  from  him  a  separate  written 
assignment  of  one  of  the  mortgages 
and  the  negotiable  note  payable  to  his 
order,  not  yet  due,  thereby  secured, 
which  was  not  indorsed;  and  the  first 
party  was  ignorant  of  the  facts,  but 
was  induced  by  th'^  false  and  fraudu- 
lent representations  of  the  third  party, 
the  mortgagee,  who  knew  that  the 
mortgage  was  fraudulent  and  voidable, 
to  believe,  and  did  believe,  that  the 
mortgage  of  $2,000  was  a  valid  and 
subsisting  charge  to  the  extent  of 
$1,203.82,  which  sum  he  paid  the  mort- 
gagee for  the  assignment,  when  in 
fact,  and  to  the  knowledge  of  the  third 
party,  the  mortgage  was  wholly  with- 


out consideration,  and  had  been  gfiven 
and  taken  with  the  intent  to  hinder, 
delay,  and  defraud  the  creditors  of  the 
mortgagor,  and  was  so  held  in  a  suit 
to  foreclose,  of  which  the  assignor  had 
notice,  and  was  therefore  wholly  worth- 
less to  the  assignee.  It  was  held  that 
such  assignee  is  entitled  to  recover  back 
the  sum  with  its  interest,  paid  for  the 
assignment.  Robinson  v.  Welty,  40 
W.  Va.  385,  22  S.  E.  73. 

It  is  not  a  good  defense  for  an  as- 
signor to  aver  and  prove  that  if  the  as- 
signee, the  plaintiff  in  the  suit  to  fore- 
close, had  set  up,  by  way  of  confession 
and  avoidance,  the  fact  that  he  was  a 
bona  fide  assignee  for  value,  without 
notice  of  the  fraud  rendering  void  the 
mortgage  as  against  the  creditors  of 
the  mortgagor,  it  would  have  been 
held  good  in  his  hands,  and  allowed. 
Robinson'?;.  Welty,  40  W.  Va.  385,  22 
S.  E.  73.     . 

Action  for  Recovery.— Where  an  as- 
signment is  made  of  an  invalid  mort- 
gage, the  assignee  may  recover  back 
the  consideration  paid  on  a  special 
count  in  general  indebitatus  assumpsit, 
setting  forth  specially  the  facts  creat- 
ing the  liability,  and  averred  as  the 
consideration  of  the  promise.  Robin- 
son V.  Welty,  40  W.  Va.  385,  22  S. 
E.  73. 

It  may  also  be  recovered  back,  on 
the  common  count  in  general  indebita- 
tus assumpsit  for  money  had  and  re- 
ceived, accompanied  with  a  sufficient 
bill  of  particulars.  Robinson  v.  Welty, 
40  W.  Va.  385,  22  S.  E.  73. 
d.   Enforcement  of  Mortgage. 

Recovery  of  Land  in  Ejectment. — 
See  the  title  EJECTMENT,  vol.  4, 
p.   890. 

Subjection  of  Land  to  Debt. — An  as- 
signor of  a  bond  secured  by  a  deed  of 
trust  upon  land,  the  assignment  being 
absolute,  is  not  a  necessary  party  in 
a  suit  by  the  assignee  against  the 
vendee  of  the  obligor,  to  subject  the 
land  to  satisfy  the  debt.  Omohundro 
V.  Henson,  26  Gratt.  511. 
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Where  a  bond  secured  by  a  deed  of 
trust  is  assigned,  and  passes  through 
numerous  hands,  and  besides  the  pay- 
ments of  interest  there  are  other  pay- 
ments, the  trustee  having  advertised 
the  land  to  be  sold  under  the  deed  for 
the  payment  of  the  balance  of  the  debt, 
the  obligor  may  come  into  a  court  of 
equity  to  ascertain  the  amount  due 
upon  the  bond,  and  who  is  the  owner 
of  it.  Crenshaw  v.  Seigfried,  24  Gratt. 
272. 

The  court  having  possession  of  the 
case,  may  in  its  discretion,  after  as- 
certaining the  amount  due  and  who  is 
the  owner  of  the  bond,  either  dissolve 
the  injunction  as  to  the  amount  due, 
and  dismiss  the  bill,  or  may  retain  the 
case  and  have  the  trust  executed  under 
its  own  supervision.  Crenshaw  v. 
Seigfried,   24   Gratt.   272. 

2.    Priority   as   between   Assignees   of 
Several  Bonds  or  Notes  Secured. 

Where  several  bonds,  secured  by  a 
deed  of  trust,  are  assigned,  it  is  a  well- 
settled  rule,  that  the  assignees  are  en- 
titled to  the  benefit  of  the  deed  of 
trust  in  the  order  of  their  successive 
assignments,  unless  there  is  an  express 
stipulation  to  the  contrary.  McClintic 
V.  Wise,  25  Gratt.  448;  Gordon  v,  Fitz- 
hugh,  27  Gratt.  835;  Jenkins  v.  Haw- 
kins, 34  W.  Va.  799,  12  S.  E.  1090. 

Thus  in  Gwathmeys  v.  Ragland,  1 
Rand.  466,  a  debter  executed  several 
notes  to  his  creditor,  and  gave  a  deed 
of  trust  to  secure  their  payment.  The 
first  note  was  duly  paid,  and  the  cred-  j 
itor  assigned  the  second  note  to  a 
third  person,  without  assigning  the 
deed  of  trust.  The  third  note  was 
then  assigned  to  another  person  to- 
gether with  the  deed  of  trust.  It  was 
held  that  the  assignee  of  the  second 
note  was  entitled  to  the  first  satisfac- 
tion  out  of  the    trust   fund. 

Where  eight  notes  for  the  purchase 
money  of  land,  which  are  secured  by 
deed  of  trust  on  the  same,  have,  by  as- 
signments for  value,  come  into  the 
bands  of  one   person,  and  he  in   turn 


assigns  these  four  notes  to  the  plain- 
tiff "without  recourse,"  it  was  held,  that 
the  assignment  of  these  notes,  by  force 
of  law  as  an  incident  thereto,  carries 
the  deed  of  trust  which  secures  tne 
purchase  money;  the  four  notes  so  as- 
signed are  entitled  to  be  first  paid  out 
of  the  proceeds  of  the  land  when  the 
same  is  sold.  Jenkins  v.  Hawkins,  34 
W.    Va.    799,    12    S.    E.    1090. 

Where,  without  any  intermediate  as- 
signment, the  assignee,  who  has  come 
into  possession  of  all  the  said  notes, 
assigns  "without  recourse"  the  fifth  of 
them  directly  to  the  plaintiff,  who  is  a 
son  of  the  purchaser,  the  fifth  note  so 
assigned  is  entitled  to  like  priority 
over  the  three  remaining  notes,  which 
are  still  held  by  the  defendant.  Jen- 
kins V.  Hawkins,  34  W.  Va.  799,  12  S. 
E.    1090. 

A  owns  a  tract  of  land  on  which  there 
is  a  deed  of  trust  to  secure  a  large 
debt.  A  sells  two-thirds  of  the  land 
to  B  and  for  the  purchase  money  takes 
from  B  eleven  bonds  payable  at  suc- 
cessive periods,  and  a  deed  of  trust 
upon  the  property  sold  to  secure  them. 
A  assigns  to  C  the  fifth,  sixth  and 
seventh  bonds  due;  and  B  pays  to  A 
either  before  the  assignment,  or  after- 
wards without  notice  of  it,  rather  more 
than  enough  to  discharge  the  first  four 
bonds;  and  then  A  and  B  become  in- 
solvent. It  was  held,  that  C  as  as- 
signee of  A,  is  entitled  as  between  him 
and  A  to  the  benefit  of  the  deed  of 
trust  given  by  B  to  secure  the  payment 
of  his  bonds.  That  C  is  entitled  to  have 
the  one-third  of  the  land  not  embraced 
in  his  security,  applied  in  the  first  place 
to  satisfy  the  first  incumbrance,  to  the 
relief  of  the  two-thirds  of  the  land 
conveyed  by  B  to  secure  his  bonds. 
That  the  payments  beyond  the  amount 
of  the  first  four  bonds,  made  by  B  to 
A  without  notice  of  the  assignment, 
having  been  made  on  account,  are  not 
to  be  treated  as  applicable  to  the  first 
bond  assigned  to  C;  but  to  the  bonds 
held  by  A.  Schofield  v.  Cox,  8  Gratt. 
533. 
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XIII.  Satisfaction  and  Dis- 
charge of  Lien. 

A.   PAYMENT. 

1.  Time  of  Payment. 

The  acceptance  of  the  money  by  the 
mortgagee,  after  the  day  appointed  for 
payment  does  not  change  the  rights  of 
the  parties,  at  law.  Faulkner  v,  Brock- 
enbrough,  4  Rand.  245. 

Where  it  is  stipulated  in  a  mortgage, 
that  money  shall  be  paid  on  or  before 
a  given  day,  and  it  is  paid  after  that 
day,  the  mortgagee  is  not  deprived  of 
his  right  of  action  at  law  on  the  mort- 
gage. Faulkner  v.  Brockenbrough,  \ 
Rand.  245. 

2.  Amount  Payable. 

G.  afterwards  sells  the  land,  covered 
by  the  deed  of  trust,  to  M.,  and  leaves 
in  M's  hands  enough  of  the  purchase 
money  to  pay  the  debt  due  to  J.;  and 
M.  undertakes  to  pay  it.  On  the  30tli 
of  November,  1864,  J.  enters  into  an 
agreement  with  M.,  by  which  J.  agrees 
to  take  $2,000  in  gold  in  full  of  the 
bond,  provided  it  is  paid  in  two  months 
from  the  date  of  the  agreement.  M. 
pays  $865  within  the  two  months,  antl 
he  pays  $413  in  February,  after  ^he 
two  months  is  out;  and  he  pays  nti 
more  during  the  war.  M.  not  having 
fulfilled  the  agreement,  it  is  not  bind- 
ing on  J.,  and  M.  must  pay  the  balance 
due  upon  the  bond;  crediting  the  c:old 
payments  at  2'/.  for  one;  that  being 
the  ratio  agreed  upon  by  the  parties 
in  their  agreement.  Michie  v.  Jeffries, 
21  Gratt.  334. 

3.  Medium  of  Payment. 

See  the  title  PAYMENT. 

Validity  of  Tender  in  Confederate 
Currency. — It  was  held,  that  the  act  of 
March  3,  1866,  providing,  in  effect,  that 
where  a  debt  was  made  with  reference 
to  confederate  currency  as  a  standard 
of  value,  the  debtor  might  tender  to 
the  creditor  the  amount  due  according 
to  the  contract,  and  upon  his  refusal 
to  accept  it  require  him  by  notice  to 
institute   proceedings   for  its  recovery. 


and  after  a  failure  to  institute  such  pro- 
ceedings within  three  months  from  the 
receipt  of  the  notice  he  should  be  barred 
from  all  legal  remedy  to  recover  more 
than  the  tender  without  interest,  in- 
cluded the  remedy  by  sale  under  deeds 
of  trust.  Compton  v.  Major,  30  Gratt. 
i  180. 

I  In  1862,  a  borrower  executed  bond 
'  and  trust  deed  securing  the  loan  to  be 
j  repaid  on  or  before  April,  1864.  The 
loan  was  in  confederate  and  such  other 
paper  and  state  currency  as  was  then 
in  circulation.  In  April,  1864,  borrower 
tendered  through  his  wife  the  money 
in  confederate  notes  to  pay  the  bond. 
The  tender  was  refused.  On  bill  to 
enjoin  sale  under  the  trust  deed  in 
1889,  it  was  held,  that  there  was  a  valid 
tender  in  1864  and  by  lapse  of  time  a 
presumption  of  payment  had  arisen. 
King  V,  King,  90  Va.  177,  17  S.  E.  894. 

Reference  to  Conunissioner  to  As- 
certain Whether  Contract  Was  to  Be 
Paid  in  Confederate  Currency. — In  No- 
vember, 1862,  S.  sells  to  K.,  a  house  and 
lot  in  Richmond,  for  $14,500,  of  which 
$4,500  is  paid  in  cash,  and  notes  with 
interest  for  the  balance  are  given,  pay- 
able in  one,  two,  three  and  four  years, 
with  a  deed  of  trust  to  secure  them. 
The  cash  payment,  and  first  and  second 
notes,  are  paid  in  confederate  monov, 
the  third  is  paid  four  months  before  \\ 
fell  due  by  a  compromise,  S.  takin.; 
for  it  $2,000  in  U.  S.  currency.  Rill 
to  enjoin  the  sale  of  the  house  and  lot 
for  the  payment  of  the  fourth  note,  al- 
leges that  it  was  given  with  reference 
to  confederate  currency  as  the  standard 
of  value,  and  prays  that  S.  might  ^t 
required  to  receive  payment  according 
to  the  value  of  that  money  at  the  tlr-e 
of  the  contract.  S.  denies  this  was  the 
contract,  and  says  he  was  to  be  prid 
in  the  currency  of  the  time  the  note 
fell  due,  and  asks  the  court  to  adjudi- 
cate the  question.  It  was  held,  that  the 
court  may  refer  the  case  to  a  comr.is- 
sioner,  to  inquire  whether  the  contrict 
was  made  with  reference  to  confederate 
money     as     a     standard    of    value,  or 
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whether  the  notes  were  to  be  paid  in 
the  currency  of  the  time  they  fell  due. 
It  is  not  a  case  in  which  the  court 
should  have  directed  an  issue.  And 
this  especially  as  there  was  na  coii- 
flict  of  testimony  when  the  case  was 
referred  to  a  commissioner.  Kraker  v. 
Shields,  20  Gratt.  377. 

E£Fect  of  Acceptance  of  Confederate 
Currency  by  Executor  upon  Condition 
That  He   Incurs  No  Responsibility. — 
In  1862,  H.  qualified  as  curator  of  C,  | 
and  among   the   assets    was    a     debt, 
secured  by  deed  of  trust,  executed  on 
land  in   1856.     Balance  due  July  24th, : 
1863,  was  $2,317,  which  was  then  paid  I 
by  the   debtor   F.   in   confederate  cur-  | 
rency.      H.    received    the    currency   on  ! 
condition  that  he  incurred  no  respon- 
sibility, and  his  counsel  approved.    The 
counsel  disapproved,  and  H.  refused  to 
release  the   trust  deed.      It    was     not  j 
shown  that  there  was  anything  in  the 
condition  of  the  estate  or  of  the  debtor  | 
which  justified  such  collection.    On  bill  \ 
filed  by  debtor  in   1867,  claiming  that 
the  debt   had   been   paid,  and  praying 
that  the  trust  deed  be  released.    It  was 
held,  that  the  court  will  not  interfere. 
The  receipt  of  the  confederate  currency 
was    a    devastavit,    wherein    the    trust 
debtor  participated.     Had  the  transac- 
tion been  consummated  by  the  release 
of  the  trust  deed,  the  court  would  have 
held  both   payer  and  receiver  respon- 
sible for  the  debt  to  the  distributees  of 
C.    But  as  H.  invested  the  currency  in 
confederate  bonds,  in  view  of  the  cir- 
cumstances disclosed  by  the  record,  F. 
is  entitled  to  a  decree  against  H.,  per- 
sonally, for  the  value  of  the  currency 
paid  him,  with  its  interest.     Helsley  v. 
Fultz,  76  Va.  671. 

Right  of  Creditors  of  Grantor  to 
Compel  Grantor  to  Make  Pa3rment  in 
Depreciated  Currency. — Even  if  under 
the  legal  tender  act  of  congress,  the 
grantor  in  a  trust  deed  has  the  right 
to  pay  the  debt  in  currency  of  tha 
United  States,  however  much  depre- 
ciated, yet  the  right  is  a  mere  personal 
privilege,   which   he   is   not   obliged   to 


exercise,  and  his  creditors  can  neit.K.-r 
exercise  it  for  him  nor  compel  him  to 
exercise  it.  Nutt  v.  Summers,  78  Va. 
164. 

4.   What  Constitutes. 

a.  Deposit   of  Amount   Payable   with 
Purchaser  of  Mortgaged  Premises. 

The  mere  fact  that  the  maker  of  a 
note  secured  by  deed  of  trust  on  land 
left  in  the  hands  of  a  purchaser,  to 
whom  he  had  sold  the  land,  sufficient 
funds  to  pay  all  the  liens  thereon,  is 
no  defense  to  an  action  by  the  holder 
of  the  note,  or  his  assignee,  agaiit'.t  !)>e 
maker  thereof.  Nor  is  such  assitj'iee 
estopped  to  deny  payment  out  of  such 
funds  by  the  fact  that  he  was  altorncy 
for  the  purchaser,  and  examined  the 
title  to  the  land  for  him  befoje  the 
purchase  was  completed.  Flick  v. 
Stauffer,  97  Va.  649,  34  S.  E.  476. 

b.  Deed  of  Trust  Given  by  Executor 

to  Estate. 

A  lien  given  to  secure  the  debt  due 
from  an  executor  or  administrator  to 
his  testator  or  intestate,  is  of  course 
discharged  when  the  debt  is  actually 
paid  to  the  creditors  or  legatees  and 
distributees  of  the  creditor;  but  the  In- 
troducing the  debt  into  an  administra- 
tion account,  as  a  charge  to  the  exx*n- 
tor  or  administrator,  is  not  sufficient  to 
discharge  the  lien,  either  as  against 
creditors,  legatees  or  distributees  if 
the  creditor,  or  as  against  the  sureties 
of  the  executor  or  administrator.  Ut- 
terback  v.  Cooper,  28  Gratt.  233. 

A.  sold  to  his  son,  U.,  a  tract  of  land, 
taking  his  bonds  for  the  purchase 
money,  and  a  deed  of  trust  on  the  land 
to  secure  them.  He  died,  and  his  son, 
U.,  qualified  as  his  administrator. 
Shortly  afterwards  U.  obtained  a  loan 
of  money  and  stock  from  C,  and  gave 
a  deed  on  this  same  land  to  secure  it. 
Upon  a  bill  by  C.  against  the  adminis- 
trator de  bonis  non  of  A.  and  U.  and 
his  sureties  on  his  official  bond,  to  en- 
force his  lien;  the  court  being  of  opin- 
ion, from  all  the  evidence,  that  U.  had 
not   paid   any   part  of  his  debt  to  A., 
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though  he  represented  to  C.  he  had 
done  it,  and  that  he  was  fraudulently 
trying  to  get  rid  of  the  lien  in  favor 
of  A.,  in  order  to  raise  money  for  his 
own  purposes,  and  that  C.  either  knew, 
or  might  have  known,  if  he  had  wished 
it,  the  facts,  and  made  the  loan  with 
a  knowledge  of  them,  or  in  willful  ig- 
norance; it  was  held,  that  in  favor  of 
A.'s  estate  and  U/s  sureties,  that  the 
lien  to  secure  A.'s  debt  was  a  valid  sub- 
sisting lien,  and  had  preference  of  the 
lien  of  C.  Utterback  v.  Cooper,  28 
Gratt.   233. 

5.  Application  of  Payments. 

Where  a  creditor  has  two  claims 
against  the  same  debtor,  the  one 
secured  and  the  other  not,  and  a  pay- 
ment has  been  made  which  neither  the 
debtor  nor  the  creditor  has  applied,  and 
the  court  is  called  upon,  in  the  exer- 
cise of  its  discretion,  to  make  the  ap- 
plication, and  there  is  no  other  fact  or 
ciicumstance  upon  which  the  court  can 
lay  hold  to  guide  and  direct  its  discre- 
tion, the  payment  must  be  appropriated 
to  that  debt  which  is  least  secured. 
Pope  V.  Transparent  Ice  Co.,  91  Va. 
79,  20  S.  E.  940;  Coles  v.  Withers,  33 
Gratt.    186. 

6.  E£Fect  of  Indorsement  of  Part  Pay- 

ment on  Bonds  Secured. 
A  credit  properly  indorsed  on  a  bond 
secured  by  a  deed  of  trust,  of  an  uncon- 
ditional payment  made  by  the  trust 
debtor,  and  so  entered  at  his  instance, 
extinguishes  the  debt  and  lien  to  that 
extent;  but  it  may  be  erased  by  the  ex- 
press agreement  of  a  creditor,  the 
debtor,  and  the  party  to  whom  the 
bond  is  then  assigned.  Thomas  v. 
Linn,  40  W.  Va.  122,  20  S.   E.  878. 

7.  Presumption  of  Payment. 

As  to  presumption  of  payment,  see 
the  title  PAYMENT. 

8.  Evidence. 

Admissibility. — The  declarations  of  a 
trustee  to  a  third  person  that  the  debt 
secured  has  been  paid,  can  not  be  re- 
ceived as  evidence  against  the  cestui 
que  trust  as  tending  to  prove  the  pay- 


ment of  a  trust  debt  or  for  the  purpose 
of  estopping  the  cestui  que  trust  from 
asserting  his  debt  against  the  property 
conveyed  by  the  deed  of  trust,  where 
the  property  has  not  been  sold  under 
the  deed  of  trust.  Calwcll  v,  Prindle, 
19  W.   Va.   604. 

In  an  action  of  detinue  for  slaves, 
the  plaintiff  claimed  as  a  trustee  in  a 
deed  to  secure  debts,  and  the  defend- 
ants claimed  as.  a  purchaser  under  a 
subsequent  trust  deed  from  the  same 
grantor.  The  defendant  offered  a  wit- 
ness to  prove  that  the  debts  secured 
by  the  plaintiff's  deed  had  been  paid 
by  the  sale  of  the  slaves  by  the  grantor 
in  that  deed  to  the  beneficiaries  therein, 
to  which  evidence  the  plaintiff  objected, 
and  to  sustain  his  objection,  introduced 
the  record  of  a  chancery  cause  between 
the  grantor  and  the  beneficiaries,  in 
which  it  had  been  decided  that  the 
price  of  these  slaves  had  been,  by  agree- 
ment between  the  parties,  applied  in 
part  discharge  of  another  debt.  The 
defendant's  evidence  was  held  inadmis- 
sible as  the  decree  upon  the  question 
was  conclusive.  Nichols  v.  Campbell, 
10  Gratt.  560. 

Weight  and  Sufficiency. — In  Fitzhugh 
V.  Fitzhugh,  11  Gratt.  210,  money  lent 
by  a  bachelor  uncle  to  his  nephew,  to 
secure  which  a  deed  of  trust  upon 
slaves  was  executed,  was  held,  under 
the  circumstances  of  the  case,  to  have 
been  forgiven  and  released  by  the  un- 
cle to  the  nephew  so  that  a  court  of 
equity  refused  to  enforce  the  trust  at 
the  suit  of  the  executors  of  the  uncle. 
9.  Right  of  Parties  Making  Pasmient 
to  Subrogation. 

See  the  title   SUBROGATION. 

B.   RELEASE. 

1.  Who  May  Execute  Release. 

Necessity  for  All  Trustees  to  Join  in 
Release. — Where  a  deed  of  trust  is  ex- 
ecuted to  two  trustees  to  secure  debts 
therein  described;  and  afterwards  the 
grantor  sells  and  conveys  the  land  to 
another,  who  executes  a  trust  upon 
the  land,  and  the  cestui  que  trust,  and 
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one  of  the  trustees  by  deed  recorded 
acknowledged  the  payment  of  the  debt 
secured  by  the  first  trust  and  release 
the  lien,  there  is  not  such  a  cloud  upon 
the  title,  because  the  other  trustee  did 
not  join  in  the  release  deed,  as  would 
require  the  trustee  in  the  second  trust, 
before  he  attempted  to  sell,  to  resort 
to  a  court  of  equity  to  have  it  removed. 
Dryden  v.  Stephens,  19  W.  Va.  1,  2. 

Executors  and  Administrators. — See 
the  title  EXECUTORS  AND  ADMIN- 
ISTRATORS, vol.  5,  p.  611. 

Beneficiary  Who  Has  Assigned  His 
Interest. — But  a  release  of  a  deed  of 
trust  made  by  a  beneficiary  who  has 
assigned  his  interest  in  the  debt  to  a 
third  person  is  inoperative,  and  a  court 
of  equity  has  jurisdiction  of  a  suit 
brought  to  annul  and  set  aside  such  re- 
lease. Fleshman  v.  Hoylman,  27  W. 
Va.  728. 

2.   To  Whom  Release  Must  Be  Made. 

Where  a  trustee  executes  a  power  of 
attorney  to  a  third  person  with  au- 
thority to  release  the  trust  deed,  and 
the  latter  does  so  by  and  in  the  name 
of  a  trustee,  and  the  land  is  released, 
not  to  the  grantor  in  the  trust  deed, 
but  to  a  purchaser  under  him,  the  deed 
of  trust  will  be  treated  as  duly  and 
regularly  released.  Bryan  v.  Stump, 
8  Gratt.  241,  56  Am.  Dec.  139. 
8.  What  Constitutes, 
a.  A  Question  of  Intention. 

Whether  or  not  a  particular  transac- 
tion amounts  to  the  release  of  a  lien 
on  real  estate  is  a  question  of  inten- 
tion on  the  part  of  the  releasor.  In  a 
doubtful  case  such  intention  will  not 
be  implied;  but,  when  it  is  clear  that 
such  was  the  intention,  a  court  of 
equity  will  enforce  the  release,  al- 
though no  formal  release  has  been  ex- 
ecuted. Stribling  v.  Splint  Coal  Co.,  31 
W.  Va.  82,  5  S.  E.  321. 

Pending  a  suit  by  judgment  creditors 
to  set  aside  the  deed  as  fraudulent,  the 
grantor  makes  a  deed  of  quitclaim  to 
his  creditor  of  all  the  property  con- 
veyed in  the  deed;  but  the  notes  are 


not  given  up,  nor  is  the  deed  of  trust 
released.  It  was  held,  that  whether 
the  trust  is  released  depends  upon  the 
intention  of  the  creditor;  and  in  this 
case  it  was  held,  upon  the  evidence^ 
there  was  no  such  intention.  Brocken 
brough  V,  Brockenbrough,  31  Grati. 
580. 

The  owner  of  land  conveys  the  same 
by  deed  to  secure  the  payment  of  a 
specified  number  of  coupon  bonds,  and 
it  is  provided  in  the  deed  that  said 
bonds  are  to  be  used  in  exchange  for 
and  to  take  up  the  outstanding  debts 
of  the  owner,  including  the  liens  on 
the  land,  whether  placed  there  by  the 
owner  or  by  former  owners,  so  far  as 
the  same  can  be  done,  giving  prefer- 
ence to  the  liens.  A  creditor  who  has 
a  prior  lien  on  a  part  of  the  land  ac- 
cepts in  settlement  of  his  debt  coupon 
bonds,  surrenders  his  original  evidence 
of  debt,  and  by  writing  under  seal  re- 
leases his  lien.  A  number  of  other 
creditors  having  prior  liens  refuse  to 
accept  coupon  bonds  in  satisfaction  of 
them;  and  many  of  the  bonds  are  used 
to  take  up  simple  contract  debts  of  the 
owner.  It  was  held,  that  the  terms  of 
the  deed  did  not  make  the  taking  up 
of  all  the  prior  liens  a  condition  which, 
unless  complied  with,  would  make  the 
release  of  their  prior  liens  by  those 
who  had  accepted  bonds  void;  the  only 
limitation  imposed  by  the  terms  of  the 
deed  is  that  the  lien  creditors  should 
be  preferred  in  issuing  the  bonds;  but 
the  power  to  use  the  bonds  in  taking 
up  the  debts  of  the  company  is  not  con- 
fined to  prior  liens  on  the  land,  and 
could  be  rightfully  used  in  taking  up 
any  debts  of  the  company,  including 
simple  contract  debts.  Stribling  v. 
Splint  Coal  Co.,  31  W.  Va.  82,  5  S.  E. 
321.* 

b.  Change  in  Form  of  Instrument  Evi- 
dencing Debt. 

A  mortgage  secures  the  debt,  and 
not  the  note  or  bond,  or  other  evidence 
of  it,  and  no  change  in  the  form  of  the 
evidence,  or  mode  or  time  of  its  pay- 
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I.  cnt — nothing  but  actual  payment  of 
the  debt,  or  an  express  release — will  op- 
crate  to  discharge  the  mortgage.  The 
mortgage  remains  a  lien  until  the  debt 
t  was  given  to  secure  is  satisfied,  and 
it  is  not  affected  by  a  change  of  the 
note,  or  by  the  giving  of  a  different 
instrument  as  evidence  of  the  debt,  or 
Dy  a  judgment  at  law  on  the  note, 
merging  the  original  evidence  of  in- 
debtedness, or  by  a  recognizance  of 
record  taken  in  lieu  of  the  mortgage 
debt.  Karn  v.  Blackford,  1  Va.  Dec. 
841,  846;  Stimpson  v.  Bishop,  82  Va. 
190;  Artrip  v.  Rasnake,  96  Va.  277,  31 
S.  E.  4;  Criss  v.  Criss,  28  W.  Va.  388; 
Pitzer  V.  Burns,  7  W.  Va.  63;  Paxton 
.-.  Rich,  85  Va.  378,  7  S.  E.  531. 

And  a  deed  of  trust  to  secure  a  bond 
is  not  affected  by  a  judgment  on  the 
bond,  since  the  original  debt  is  not 
thereby  merged,  but  only  the  form  of 
the  evidence  of  the  debt  changes.  Gib- 
son V,  Green,  89  Va.  524,  16  S.  E.  661. 

c.  Quitclaim  Deed  by  Mortgagee. 

A  quitclaim  deed  from  mortgagee  to 
mortgagor  releases  the  debt.  Turk  v, 
Skiles,  45  W.  Va.  82,  30  S.   E.  234. 

d.  E£fect  of  Wife's  Uniting  in  Deed  of 

Trust  on  Husband's  Land  as  Re- 
leasing Her  Lien  under  Prior 
Mortgage. 
If  husband  and  wife  unite  in  a  deed 
conveying  the  husband's  lands  to  a 
trustee  in  trust  to  secure  the  payment 
of  a  debt  in  which  the  wife  has  an  in- 
terest, and  subsequently  they  unite  in 
a  second  deed,  containing  a  covenant 
of  general  warranty,  conveying  the 
same  land  to  another  trustee  to  secure 
other  debts  of  the  husband,  the  second 
deed  does  not  operate  to  postpone  or 
release  the  wife*s  interest  in  the  debt 
secured  by  first  deed,  nor  otherwise  af- 
fect her  than  as  a  release  of  her  con- 
tingent right  of  dower  in  the  equity  of 
redemption  in  the  lands  conveyed  by 
the  second  deed.  In  the  absence  of 
reference  in  the  second  deed  to  any 
separate  estate  owned  by  the  wife,  she 
is    not    bound,    f*^^  sonally,    nor    is    her 


separate  estate,  if  any  she  has,  bound, 
either  under  §  2502  of  the  Code,  or  § 
2295,  as  amended,  or  under  act  of 
March  7,  1900  (acts,  1899,  1900,  p  1240), 
or  in  any  other  way  by  the  covenant  of 
warranty  contained  in  the  second  deed. 
The  warranty  is  a  nullity  as  to  the 
wife,  and  can  not  operate  to  estop  her 
from  asserting  her  debt  secured  in  the 
first  deed.  Augusta  Nat.  Bank  v.  Beard, 
100  Va.  687,  42  S.  E.  694. 

e.  Sale  of  Property  and  Acceptance  of 
New  Security  from  Purchaser. 

If  a  note  is  secured  by  a  deed  of 
trust,  and  the  grantor  in  said  trust 
conveys  the  property,  on  which  said 
trust  is  gfivcn,  to  a  third  party,  and  that 
third  party  by  agreement  of  the  debtor 
and  creditor  gives  his  note  to  the 
creditor  for  the  debt  and  interest  and 
executes  a  deed  of  trust  to  secure  such 
new  note,  it  is  a  payment  of  the  old 
debt,  and  the  first  deed  of  trust  is  dis- 
charged. Dryden  v.  Stephens,  19  W. 
Va.  1. 

Where  a  note  is  secured  by  a  deed 
of  trust,  and  the  grantor  conveys  the 
property  to  a  third  person*  who  by 
agreement  of  all  the  parties  gives  his 
note  to  the  creditor  for  the  debt  and 
executes  a  deed  of  trust  to  secure  it, 
the  fact  that  in  the  release  or  quitclaim 
by  the  creditor  of  the  first  deed  of  trust 
he  acknowledges  payment  of  the  debt 
thereby  secured,  will  not  be  an  ac- 
knowledgment of  the  payment  of  the 
debt  secured  by  the  second  deed  of 
trust  nor  operate  as  a  release  thereof. 
Dryden  v.   Stephens,   19   W.  Va.   1. 

Where  A  gives  a  mortgage  on  lands 
to  B  and  then  the  agent  of  B  and  A 
agree  to  convey  to  C  on  his  securing 
the  mortgage  money;  after  which  C 
gives  a  deed  on  sundry  slaves,  for  that 
and  other  debts  to  a  succeeding  agent 
of  B,  the  first  mortgage  is  discharged, 
though  B  never  conveyed  to  C.  Towler 
V.  Buchanans,  1   Call  188. 

A  stock  of  goods  and  merchandise 
was  assigned  by  a  debtor  to  a  trustee 
to   secure   certain  debts  and   liabilities 
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due  sundry  creditors.  By  the  deed  of 
assignment  the  trustee  is  directed  to 
sell  the  stock  for  cash,  and  apply  the 
proceeds  to  the  discharge  of  the  debts 
and  liabilities  secured  according  to  pri- 
ority, and  in  all  other  respects  to  pro- 
ceed according  to  the  laws  of  West 
Virginia  concerning  deeds  of  trust. 
Meeting  with  an  opportunity  to  sell 
the  whole  stock  in  bulk  the  trustee 
convenes  the  grantor  in  the  deed,  and 
the  secured  creditors,  and,  with  their 
consent,  makes  a  sale  in  bulk  on  credit, 
taking  the  notes  of  the  purchaser,  pay- 
able at  the  National  Bank  of  Parkers- 
burg,  and  a  deed  of  trust,  on  the  pur- 
chaser's farm  of  226  acres  to  secure  said 
notes,  which  are  taken  payable  to  said 
trustee,  and  deposited  in  said  bank. 
Subsequently,  the  purchaser  sells  the 
stock  in  various  parcels  to  sundry  sub- 
purchasers, who  enter  into  written  con- 
tracts that  they  will  devote  the  pro- 
ceeds of  their  sales  primarily  to  taking 
up  the  purchaser's  said  notes  in  bank. 
Among  other  subpurchasers  entering 
into  such  an  engagement,  and  receiv- 
ing a  large  amount  of  the  goods,  is 
said  original  trustee.  It  was  held,  that 
no  such  arrangement  between  the  pur- 
chaser and  trustee  could  relieve  the 
former's  farm  from  the  lien  securing 
the  purchase  notes,  except  as  to  such 
creditors  as  may  have  actively  partici- 
pated in  or  expressly  assented  to  such 
an  arrangement.  Atkinson  v.  Beckett, 
34  W.  Va.  584,  12  S.  E.  717. 

Sale  of  Personal  Property  Mortgaged 
by  Agreement  of  Parties* — A  slave  con- 
veyed by  a  deed  of  trust  was  sold,  in 
the  absence  of  the  trustee,  by  the 
debtor  with  concurrence  of  the  trust 
creditor,  to  another  creditor  not  secured 
by  the  deed,  for  a  consideration  com- 
pounded of  the  balance  remaining  due 
upon  the  trust,  other  debts  claimed  by 
the  trust  creditor,  and  a  debt  due  to 
the  purchasing  creditor.  It  was  held, 
that  by  this  arrangement  the  trust  deed 
was  discharged,  and  the  title  of  the 
trustee,  so  far  as  concerned  the  per- 
sonal  property  embraced  in   the  deed, 


was  divested;  for  in  the  conveyance  of 
chattels  personal  the  law  disregards 
mere  formalities  of  instrument,  and  the 
payment  of  the  debt  secured  completely 
extinguished  the  incumbrance.  Taven- 
ner  v.  Robinson,  2  Rob.  280. 

f.  Sale  of  Property  for  Taxes. 
Where  land  sold  for  taxes  has  been 

conveyed  to  the  purchaser,  and  his  tax 
deed  duly  recorded,  if  before  the  land 
was  so  sold,  it  had  been  conveyed  to 
a  trustee  to  secure  a  debt  the  title 
vested  in  the  trustee  by  the  deed  of 
trust  is  extinguished  by  the  tax  deed. 
Summers  v.  Kanawha,  26  W.  Va.  159. 
See  generally,  the  title  TAXATION. 

As  to  purchase  at  tax  sale  by  mort- 
gagor or  mortgagee,  see  ante,  "Right 
to  Purchase  Mortgaged  Property  at 
Tax  Sale,"  X,  A,  1,  f;  "Right  to  Pur- 
chase Mortgaged  Property  at  Tax 
Sale,"  X,  B,  1,  e. 

g.  Extension  of  Time  on  Debt  Secured. 
A  mortgage    of    leasehold     property 

was  made  to  secure  to  Bank  of  Virginia 
the  contents  of  a  note  discounted  for 
mortgagor's  accommodation,  with  stip- 
ulation that  the  note  shall  be  renewed 
only  till  a  certain  time;  and  then  the 
same  subject  was  mortgaged  to  Farm- 
ers' Bank,  to  secure  a  debt  to  it;  the 
Bank  of  Virginia  renewed  the  note  for 
three  years  after  time  stipulated.  Such 
prolonged  renewals  of  the  note  were 
held  only  an  extension  of  credit  for  the 
same  debt,  which  no  wise  impaired  the 
lien  of  the  first  mortgage,  and  the  Bank 
of  Virginia  had  priority  over  the  Farm- 
ers' Bank.  Farmers'  Bank  v.  Mut. 
Assur.  Soc,  4  Leigh  69. 

4.    Effect. 

a.    Release  of  One  Deed  of  Trust  as 

Releasing  Another  Securing  Sane 

Debt. 

If  the  purchaser  of  real  estate  as- 
sumes the  bonds  of  his  vendor  as  a 
part  of  the  purchase  price,  and  secures 
the  same  by  a  deed  of  trust  on  such 
real  estate  for  the  protection  of  his 
vendor,  the  said  bonds  being  already 
secured  by  a  prior  deed  of  trust  on  the 
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same  real  estate,  the  release  of  the  first 
deed  of  trust  operates  as  a  release  of 
the  second  deed  of  trust  also.  Na- 
tional Mut.  Bldg.,  etc.,  Ass'n  v.  Blair, 
98  Va.  490,  36  S.  E.  513. 

b.  Release  Obtained  by  Fraud  or  Mis- 
take. 

The  cancellation  of  a  mortgage  on 
the  record  is  only  prima  facie  evidence 
of  its  discharge,  and  the  owner  may 
prove  that  the  cancellation  was  done 
by  fraud,  accident,  or  mistake,  and,  if 
he  does  this,  his  rights  will  not  be  af- 
fected by  the  improper  cancellation  of 
it.  Fidelity  Ins.,  etc.,  Co.  v.  Shenan- 
doah, etc.,  R.  Co.,  32  W.  Va.  244,  9  S. 
E.  180. 

To  authorize  equity  to  cancel  a  writ- 
ing releasing  a  deed  of  trust  on  the 
ground  of  mistake  based  on  mistaken 
belief  of  a  party,  that  belief  must  be  a 
fair  and  reasonable  one  justified  by 
facts  adequate  to  inspire  it.  Atkinson 
V.  Plum,  50  W.  Va.  104,  40  S.  E.  587. 

Plaintiff  in  chancery  is  induced  to 
release  a  mortgage  of  real  estate,  to 
defendant,  a  purchaser  of  the  mort- 
gaged subject,  and  to  take  a  transfer 
from  him,  without  his  own  indorse- 
ment, of  notes  of  others  negotiable  at 
bank,  by  defendant's  false  and  fraudu- 
lent representation  that  the  notes  were 
collaterally  and  amply  secured,  by  an 
assurance  that  they  were  nowise  tainted 
with  usury,  and  by  an  express  promise 
that  if,  and  so  soon  as,  the  parties  to 
the  notes  should  in  any  way  set  up  the 
objection  of  usury  to  them,  defendant 
would  himself  immediately  pay  the  con- 
tents of  the  notes  to  plaintiff;  the  notes 
so  transferred  to  plaintiff,  being  pro- 
tected for  nonpayment,  he  brings  suit 
on  them,  and  recovers  judgment  against 
maker  and  indorser;  and  then  maker 
files  bill  in  chancery  to  enjoin  judg- 
ment, and  for  relief  on  ground  of 
usury,  and  it  appears  probable  the  notes 
are  in  fact  usurious;  whereupon,  plain- 
tiff files  this  bill,  immediately,  praying 
that  defendant  be  compelled  to  pay 
him  the  contents  of  the  notes,  accord- 


ing to  his  promise;  and  that  the  lien  of 
plaintifFs  mortgage,  of  which  defend- 
ant had  fraudulently  procured  his  re- 
lease, be  reinstated  and  enforced.  It 
was  held,  that  though  plaintiff  might 
have  maintained  action  at  law  on  the 
promise,  yet  the  promise  being  part  of 
the  fraud,  chancellor  has  jurisdiction 
to  relieve  on  the  ground  of  the  promise; 
and  that  plaintiff  has  a  right  to  have 
the  lien  of  the  mortgage  reinstated,  and 
on  this  ground  also,  plaintiffs  case  is 
properly  relievable  in  equity.  Poore 
V.  Price,  5  Leigh  52,  27  Am.  Dec.  582. 

c.  Release  by  Mortgagee  of  Tract  Pri- 

marily Liable. 
As  to  effect  of  releasing  tract  pri- 
marily liable  as  discharging  lien  as  to 
property  secondarily  liable,  see  post, 
"Release  by  Mortgagee  of  Tract 
Primarily  Liable,"  XI,  B,  2,  c,  (2). 

d.  Release  of  Part  of  Property  Con- 
veyed by  Operation  of  Law. 

Where  land  and  slaves  were  conveyed 
in  trust  to  secure  a  debt,  with  a  pro- 
vision that  the  slaves  should  be  sold 
first,  and  if  the  sale  should  not  raise  a 
sufficient  sum  to  pay  the  debt,  then  the 
land  was  to  be  sold,  it  was  held,  that 
the  fact  that  the  slaves  were  emanci- 
pated did  not  preclude  a  resort  to  the 
land,  especially  as  the  sale  of  the 
slaves  was  delayed  by  request  of  the 
owner  of  the  land.  Thurmond  v. 
Woods,  27  Gratt.  727. 
5.    Burden  of  Proof. 

The  purchaser  of  a  part  of  a  tract  of 
land,  who  has  full  notice  or  knowl- 
edge of  a  deed  of  trust  on  the  whole, 
must  assume  the  burden  of  proving,  if 
he  asserts  it,  that  the  trust  debt  has 
been  released  in  whole  or  in  part.  The 
burden  is  on  him  to  show  that  the  trust 
creditor,  with  notice  of  his  equities, 
has  done  some  act  to  his  prejudice. 
Lynchburg  Perpetual  Bldg.,  etc.,  Co. 
z\  Fellers,  96  Va.  337,  31  S.  E.  505. 

C.    ENTRY  OF  SATISFACTION. 

An  entry  of  satisfaction  by  the  mort- 
gagee, after  he  has  parted  with  his  in- 
terest  in  the  security,  will  not  discharge 


Mortgages  and  Deeds  of  Trust 


79 


the  mortgage  in  favor  of  one  who  had 
acquired  an  interest  in  the  land  before 
the  discharge  was  made.  Fidelity  Ins., 
etc,  Co.  V,  Shenandoah,  etc.,  R.  Co.,  32 
W.  Va.  244,  9  S.  E.  180. 

The  fact  that  the  right  to  enforce  a 
deed  of  trust  is  barred  by  the  statute 
of  limitations  does  not  entitle  the 
debtor  to  have  it  marked  satisfied  of 
record,  as  lapse  of  time  does  not  ex- 
tinguish the  right  but  only  bars  the 
remedy.  Turnbull  v.  Mann,  94  Va.  182, 
26  S.   E.  510. 

As  to  fraudulent  entry  of  satisfac- 
tion, see  ante,  "Release  Obtained  by 
Fraud   or   Mistake,"  XIII,  B,  4,  b. 

D.   WAIVER  OF  LIEN. 

One  will  not  be  held  to  have  waived 
a  deed  of  trust  on  land,  and  be  com- 
pelled to  look  to  merely  personal 
security  of  a  third  party,  unless  the 
waiver  be  express,  or  the  intent  to 
waive  be  very  clear  and  plain.  Bansi- 
mer  v.  Fell,  39  W.  Va.  448,  19  S.  E. 
545. 

Where  a  creditor,  secured  by  a  deed 
of  trust  with  others,  sues  out  a  foreign 
attachment  against  his  debtor,  and 
seeks  to  subject  the  property  conveyed 
in  the  deed  to  the  payment  of  his  debt, 
in  preference  to  the  other  creditors, 
and  fails  in  the  attachment  proceedings, 
this  does  not  preclude  him  from  his 
right  to  claim  under  the  deed  his  rat- 
able proportion  of  the  trust  fund. 
Clark  V.  Ward,  12  Gratt.  440. 

£.  MERGER. 

"The  strict  rule  of  law  is  that,  when 
the  ownership  of  the  mortgage  debt 
and  title  to  the  land  becomes  vested  in 
the  same  person,  the  mortgage  is 
thereby  merged  and  extinguished." 
Turk  V.  Skiles,  45  W.  Va.  82,  30  S.  E. 
2o4. 

Acquisition  of  Mortgage  by  Mort- 
gagor.— If  a  court  of  equity  finds  it  to 
be  to  the  interest  of  a  mortgagor  who 
has  acquired  the  mortgage  that  a  mer- 
ger should  not  occur  it  will  keep  both 


alive,  but  the  interest  must  be  one  the 
promotion  of  which  commends  itself 
to  a  court  of  conscience.  It  must  be 
for  an  innocent  purpose,  and  in  order 
to  work  substantial  justice.  An  en- 
cumbrance acquired  by  a  debtor  which 
he  can  only  assert  to  the  prejudice  of 
his  creditors  will  be  regarded  as  ex- 
tinguished. Allen  V.  Patrick,  97  Va. 
521,  34  S.   E.  451. 

Acquisition  of  Land  by  Mortgagee. — 
In  equity,  it  is  a  general  rule  that  the 
mortgagee's  acquisition  of  the  equity 
of  redemption  does  not  merge  the  legal 
estate  as  mortgagee  so  as  to  prevent 
his  setting  up  his  mortgage  to  defeat 
an  "intermediate  title,  if  such  appears  to 
have  been  the  intention  of  the  parties 
and  justice  requires  it.  Brockenbrough 
V,  Brockenbrough,  31  Gratt.  580. 

The  acquisition  of  the  legal  title  to 
land  on  which  one  holds  a  lien  does  not 
necessarily  merge  the  lien.  It  is  a 
question  of  intention.  In  the  absence 
of  an  express  agreement  to  merge  the 
lien,  equity  will  keep  it  alive  or  destroy 
it,  as  appears  to  be  to  the  interest  of 
the  purchaser.  It  will  not  destroy  it  il 
there  is  any  necessity  for  keeping  it 
alive,  such  as  the  existence  of  another 
incumbrance,  in  the  absence  of  an 
agreement  to  that  cflFect.  Rorcr  v. 
Ferguson,  96  Va.  411,  31  S.  E.  817. 

Generally,  where  a  deed  of  trust  cred- 
itor purchases  the  land  conveyed  in 
trust  from  the  deed  of  trust  debtor, 
and  such  debtor  conveys  the  land  to 
such  purchaser,  which  deed  is  duly  re- 
corded, the  deed  of  trust  will  be  up- 
held as  a  subsisting  lien  thereon,  for 
the  debt  and  interest  thereby  secured, 
for  the  protection  of  the  deed  of  trust 
creditor,  to  the  extent  of  such  debt  and 
interest,  against  an  intervening  title  or 
intervening  judgment  creditors,  unless 
injustice  would  be  done  thereby.  In 
such  case  an  extinguishment  of  the 
deed  of  trust  lien  and  debt  will  not  be 
presumed  against  the  equities  of  the 
parties.  McClaskey  v,  O'Brien,  16  W. 
Va.  791,  793. 
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XIV.  Equity  of  Redemption. 

A.    NATURE  OF  RIGHT. 
1.    In  General 

While  the  nonperformance  of  the 
condition  in  a  mortgage,  at  law  vests 
the  estate  in  the  mortgaged  subject, 
absolutely  in  the  mortgagee,  equity, 
looking  at  the  substance  rather  than 
the  form  of  things,  and  regarding  a 
mortgage  as  a  mere  security,  acting 
upon  the  principle  of  granting  relief 
against  forfeitures  wherever  compen- 
sation can  be  made,  gives  to  the  mort- 
gagor the  right  to  be  exercised  in  a 
reasonable  time,  notwithstanding  the 
breach  of  the  condition,  to  redeem  his 
property  by  paying  to  the  mortgagee 
the  amount  of  his  debt  and  interest, 
and  have  his  property  reconveyed  to 
him.  This  right  is  called  the  equity  of 
redemption,  and  is  an  inseparable  equi- 
table incident  of  every  mortgage.  It 
is  wholly  a  creature  of  equity,  and  can 
not  be  defeated,  restrained,  evaded,  or 
in  any  way  impaired  by  agreement  of 
parties  as  long  as  the  mortgage  con- 
tinues a  security.  An  irredeemable 
mortgage  is  a  legal  solecism.  .Hence 
the  expression,  "once  a  mortgage,  al- 
ways a  mortgage."  What  is  meant  by 
this  is,  that  whenever  and  as  soon  as 
a  mortgage  is  created  by  the  act  of  par- 
ties, equity  at  once  annexes  inseparably 
a  right  of  redemption,  independent  of 
and  paramount  to  the  will  of  the  par- 
ties. It  is  not  meant,  however,  that 
after  a  mortgage  has  been  once  cre- 
ated, the  mortgagee  may  not  become 
the  purchaser  from  the  mortgagor  of 
his  equity  of  redemption.  He  may  be- 
come such  purchaser,  thus  combining 
tlie  lejral  and  equitable  estates,  and  his 
purchase  will  be  valid,  if,  under  the 
jealous  scrutiny  of  a  court  of  equity,  it 
is  shown  to  be  for  an  adequate  con- 
sideration, that  no  undue  advantage 
has  been  taken  of  the  necessities  of  the 
mortf^ngor,  and  that  it  is  in  all  respects 
fair.     Snavely  v.  Pickle,  20  Gratt.  27. 

A  mortcrapc  is  regarded  in  equity  as 
a  mere  security  for  the  debt,  and  only  a 


chattel  interest;  and  until  a  decree  of 
foreclosure,  the  mortgagor  continues 
the  real  owner  of  the  fee,  and  may 
lease,  sell  and  in  every  respect,  deal 
with  the  mortgaged  premises  as  owner. 
The  equity  of  redemption  is  descendible 
by  inheritance,  devisable  by  will,  and 
ilienable  by  deed,  precisely  as  if  it  were 
an  absolute  estate  of  inheritance  at 
law.  Hale  v.  Home,  21  Gratt.  112; 
Childs  V.  Hurd,  32  W.  Va.  66,  9  S.  E- 
362. 

2.  Real  Estate  Descending  to  Heirs. 

Where  a  grantor  in  a  deed  of  trust 
to  secure  debts,  which  conveys  real 
and  personal  estate,  dies  intestate  be- 
fore a  sale  of  the  trust  subject,  the 
quasi  equity  of  redemption  descends  to 
his  heirs,  and  the  surplus  proceeds  of 
the  real  estate,  after  the  trust  is  satis- 
fied, is  applicable  ratably  to  the  pay- 
ment of  the  debts  of  the  grantor  by 
specialty  binding  the  heirs.  If  he  by 
will  directs  the  sale  of  his  real  estate 
for  payment  of  debts,  such  surplus  pro- 
ceeds are  equitable  assets  to  be  dis- 
tributed among  all  the  creditors.  In 
such  a  case  the  quasi  equity  of  redemp- 
tion in  the  personal  estate  embraced  in 
the  deed,  is  legal  assets.  Harvey  v. 
Steptoe,  17  Gratt.  289. 

3.  Whether  Subject  to  Lien  of  Judg- 

ment. 
See   the   title    JUDGMENTS    AND 
DECREES,  vol.  8,  p.  393. 

4.  Whether  Subject  to  Dower. 

See  the  title  DOWER,  vol.  4,  p.  798. 

5.  Levy  and  Sale. 

Liability  to  Levy. — A  deed  of  trust 
being,  in  substance  and  effect,  a  mort- 
gage, it  necessarily  follows  that  the 
grantor  in  such  deed,  though  nominally 
divested  of  the  legal  title,  yet  retain- 
an  equitable  interest  corresponding  t<> 
an  equity  of  redemption  under  a  mort- 
gage. This  interest  is  contingent  and 
equitable,  and  in  the  absence  of  statute 
upon  the  subject,  is  almost  universally 
held  not  liable  to  be  seized  and  sold  on 
execution,  and  this  is  the  rule  laid  down 
in   the   earlier  Virginia   cases.     Claytor 
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V.  Anthony,  6  Rand.  286;  Coutts  v. 
Walker,  2  I^igh  2«8;  Haley s  v.  Wil- 
liams, 1  Leigh  140;  Buchanan  v.  Clark, 
10  Gratt.  164;  Michaux  v.  Brown,  10 
Gratt.  612.  But  in  Spencc  v.  Repass, 
94  Va.  716,  27  S.  E.  583,  it  was  held, 
that  where  there  was  a  deed  of  trust 
on  personal  property,  the  equity  of  re- 
demption in  the  grantor  was  not  sub- 
ject to  the  lien  of  an  execution  against 
him  under  §  3601,  of  the  Virginia  Code 
(referring  to  property  not  capable  of 
being  levied  on),  but  must  be  actually 
levied  on  under  §  3587,  before  any  lien 
accrues.  In  other  words,  that  the 
equity  of  redemption  constitutes  prop-, 
crty  capable  of  being  levied  on. 

It  has  been  held,  in  West  Virginia, 
that  in  the  absence  of  fraud,  a  simple 
contract  creditor  can  not  subject  an 
equity  of  redemption  to  sale  until  he 
has  acquired  a  lien  thereon  in  some 
manner  provided  by  law.  Johnson  v. 
Riley,  41  W.  Va.   140,  23  S.   E.  698. 

Manner  of  Making  Sale. — In  selling 
an  equity  of  redemption,  the  sale  will 
be  out  and  out — not  of  a  moiety  only, 
but  the  whole.  McClung  v.  Beirnc,  10 
Leigh  395,  34  Am.  Dec.  739. 

Sale  of  Equity  Surrendered  by  In- 
solventi^ — A  sale  by  sheriflF  of  an  equity 
of  redemption  in  lands  surrendered  by 
a  debtor  in  execution,  upon  his  taking 
the  benefit  of  the  relief  of  insolvent 
debtors,  is  legal,  and  the  purchasers  at 
the  sheriffs  sale  having  paid  all  of  the 
encumbrances  upon  the  property  may 
have  it  sold  by  the  trustee  in  the  deed 
in  order  to  perfect  his  title.  Tiffany  v. 
Kent,  2  Gratt.  231. 

Liability  of  Sherifif  to  Owner.— A 
ca.  sa.  being  served  on  C.  he  surrenders, 
in  his  schedule,  his  equity  of  redemp- 
tion in  certain  slaves  then  under  mort- 
gage; and  the  sheriflF,  without  redeem- 
ing the  mortgage,  or  exposing  the 
slaves  to  the  view  of  the  bidders,  sells 
the  equity  of  redemption.  It  was  held, 
that  if  the  sheriflF  had  no  right  to  make 
the  sale,  nothing  passes  by  it;  if  he 
had  a  right  to  make  it,  he  committed 
no  breach  of  the  duties  of  his  oflfice  in 
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making  it;  and  so,  either  way,  no  ac- 
tion lies  for  C.  against  him.  Governor 
V.    Williams,    12    Leigh    508. 

B.    WHO  MAY  REDEEM. 

It  is  well  settled  that  a  judgment 
creditor,  a  junior  mortgagee,  a  pur- 
chaser of  the  equity  of  redemption,  a 
tenant  in  dower,  a  tenant  by  courtesy, 
and  indeed  all  persons  having  an  in- 
terest in  the  estate  may  insist  upon  the 
redemption  of  the  mortgage  in  order 
to  the  due  enforcement  of  their  claims. 
Gatewood  v.  Gatewood,  75  Va.  407,  408. 

And  a  court  of  equity  will  allow  the 
mortgagor  to  redeem  the  mortgaged 
property,  notwithstanding  he  has  re- 
linquished his  equity  of  redemption 
subsequent  to  the  mortgage,  if  he  re- 
linquished it  for  a'  grossly  inadequate 
consideration.  Hyde  v.  Nick,  5  Leigh 
336. 

A  mortgagee,  by  obtaining  a  judg- 
ment at  law  for  the  debt,  and  purchas- 
ing the  mortgaged  property  under  ex- 
ecution thereon,  does  not,  as  a  general 
rule,  deprive  the  mortgagor  of  the  right 
of  redemption.  But  if  such  judgments 
and  executions  were  upon  attachment 
against  the  mortgagor,  as  an  abscond- 
ing debtor,  attempting  to  defraud  the 
mortgagee  of  security  by  removing  the 
property  out  of  the  estate,  he  will  not 
be  permitted  to  redeem.  Dabney  v. 
Green,  4  Hen.  &  M.  101. 

Purchaser  from  the  Mortgagor. — 
And  where  the  mortgagee  of  a  slave 
recovers  it  in  an  action  of  detinue 
against  a  person  claiming  under  a  bona 
fide  purchaser  from  the  mortgagor, 
equity  considers  such  purchaser  as 
standing  in  the  place  of  the  mortgagor, 
and  entitled  to  redeem  the  slave  by  pay- 
ing the  debt.  It  would  also  at  the  same 
time,  in  order  to  make  an  end  of  the 
controversy,  give  him  relief  against  the 
mortgagor,  who  sold  the  slave  with 
warranty  of  title.  Dust  v.  Conrod,  5 
Munf.  411. 

Dowress. — And  a  married  woman  en- 
titled to  dower  in  the  estate  may  re- 
deem, and  a  married  woman  who  has 
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relinquished  her  dower  may  redeem  the 
mortgage  and  thus  prevent  a  disas- 
trous foreclosure  and  sale  of  the  prop- 
erty including  her  dower  interest. 
Gate  wood  v.  Gate  wood,  75  Va.  407; 
Daniel  v.  Leitch,  13  Gratt.  195. 

As  to  right  of  mortgagor  in  power  of 
sale  mortgage  to  redeem,  see  ante, 
'Tower  of  Sale  Mortgages,"  V. 

C.    TIME  TO  REDEEM. 
Presumption    of    Abandonment. — In 

mortgages  the  right  of  redeeming  is 
presumed  to  be  abandoned  after  twenty 
years,  and  if  the  creditor  docs  not  seek 
to  foreclose  the  equity  of  redemption 
within  that  time  a  strong  presumption 
arises  that  the  debt  has  been  paid,  or 
the  deed  released.  Jones  v.  Comer,  5 
Leigh  350;  Ross  t.  Norvell,  1  Wash. 
14;  Snavely  v.  Pickle,  29   Gratt.  27. 

The  reason  why  twenty  years  is  gen- 
erally fixed  upon  as  the  time  within 
which  application  to  redeem  must  be 
made,  is  not  because  the  entry  is  taken 
away  after  that  period,  but  because 
the  right  of  redemption,  after  such 
lapse  of  time,  is  presumed  to  have  been 
abandoned.  Ross  v,  Norvell,  1 
Wash.  14. 

The  presumption  from  lapse  of  time 
that  will  bar  the  right  to  redeem  where 
the  mortgagee  is  m  possession,  is  an 
ordinary  disputable  presumption,  which 
may  be  repelled  by  any  circumstances 
sufficient  to  satisfy  the  mind,  that  in 
the  particular  case  the  presumption  is 
ill  founded.  Snavely  v.  Pickle,  29 
Gratt.  27. 

Laches  or  Delay. — Where  no  time  is 
fixed  for  the  performance  of  a  condi- 
tion which  will  avoid  a  conditional  sale, 
the  law  implies  a  reasonable  time,  but 
in  transactions  between  near  relatives, 
intimately  associated  with  each  other, 
a  much  longer  time  will  be  deemed  rea- 
sonable than  in  dealings  between 
strangers.  Tuggle  v.  Berkeley,  101  Va. 
83,  43   S.   E.  199. 

In  1819,  L.  conveys  a  lot  of  ground 
to  C,  in  trust,  to  pay  certain  debts, 
some  of  which  are  upon  executions  in 


the  hands  of  the  sheriff,  and  the  other 
is  due  to  the  father  of  C.  Ten  years 
after  the  father  dies  and  makes  C.  his 
executor  and  one  of  his  residuary  lega- 
tees. The  lot  is  never  sold  under  the 
deed  of  L.,  but,  in  1839,  C.  takes  pos- 
session of  it  and  incloses  it,  and  some 
years  after  leases  it,  in  his  own  name, 
to  R.  for  eight  years.  In  1854,  W., 
claiming  it  under  another  title,  sues  .R. 
for  it,  and  C.  being  then  dead,  his  heirs 
make  themselves  parties  and  defend  the 
suit,  and  obtain  a  final  judgment  in 
1867.  Then  the  heirs  of  L.  sue  the 
heirs  of  C.  for  the  lot,  alleging  that  C. 
took  and  held  possession  as  trustee  un- 
der the  deed,  and  his  heirs  held  under 
the  trust,  and  defended  the  action  un- 
der that  title.  The  heirs  of  C.  deny 
this,  claim  that  C.  took  possession  for 
himself,  and  he  and  they  have  so  held 
for  twenty-eight  years,  and  they  de- 
fended the  suit  for  themselves.  It  was 
held,  that  the  heirs  of  L.  are  barred. 
Bargamin  v.   Clarke,  20   Gratt.  544. 

Unreasonable  Restrictions  in  Mort- 
gage as  to  Time  of  Redemption. — If  a 
trustee  advertises  land  for  sale  under 
a  deed  of  trust,  and  he  induces  the  cred- 
itor and  debtor  to  enter*  into  an  ar- 
rangement by  which  the  form  of  a 
sale  is  to  be  gone  through  with,  but 
the  creditor  is  to  become  the  purchaser 
at  the  sum  total  of  the  debt  and  ex- 
penses of  sale,  an  amount  far  less  than 
the  fair  value  of  the  land,  with  the  un- 
derstanding that,  if  the  debtor  pays 
such  sum  within  thirty  days,  such  sale 
or  conveyance  is  to  be  of  no  eflFect,  or 
void,  equity  will  treat  such  sale  or 
conveyance  as  a  mere  security  for  the 
debt,  and  will  allow  the  debtor  a  rea- 
sonable time  beyond  such  thirty  days 
in  which  to  redeem  the  land,  or  will 
subject  the  land  to  sale  for  the  pay- 
ment for  the  debt,  interest,  and  ex- 
penses of  sale.  Thacker  v.  Morris,  52 
W.    Va.    220,   43    S.    E.    141. 

D.     RELEASE     OR    WAIVER     OF 
RIGHT. 
Release. — It  is  a  maxim  of  courts  of 
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equity,  that  "once  a  mortgage,  always 
a  mortgage;"  and  this  well-established 
maxim  does  not  cease  to  be  applicable 
on  the  execution  of  the  deed,  but  it 
will,  on  the  contrary,  invalidate  a  sub- 
sequent agreement  tending  to  preclude 
the  exercise  of  the  right  of  redemp- 
tion; and  the  burden  of  proof  is  al- 
ways on  the  mortgagee  to  show,  that 
a  sale  or  release  of  a  mortgagor's  equity 
of  redemption  was  made  deliberately 
and  for  an  adequate  consideration. 
Vangilder  v.  Hoffman,  22  W.  Va.  1,'33. 
"A  release  of  the  equity  of  redemp- 
tion will  not  be  inferred  from  equivo- 
cal circumstances  or  loose  expressions. 
It  must  appear  by  a  writing  importing 
in  terms*  a  transfer  of  the  mortgagor's 
interest,  or  such  facts  must  be  shown 
as  will  estop  him  afterwards  to  assert 
any  interest."  Tuggle  v.  Berkeley,  101 
Va.  83,  92,  43  S.  E.  199. 

Where  an  equity  of  redemption  is  re- 
linquished for  a  valuable  consideration 
and-  the  contract  is  fair  and  no  advan- 
tage is  taken  of  the  mortgagor,  the  re- 
lease thus  obtained  will  be  regarded  as 
valid.  But  if  the  equity  of  redemption 
is  released  under  circumstances  show- 
ing that  an  unfair  advantage  was  taken 
of  the  mortgagor,  or  if  it  is  released 
for  an  inadequate  consideration,  equity 
will  treat  such  release  as  a  nullity. 
Suavely  v.  Pickle,  29  Gratt.  27;  Hyde 
V.  Nick,  5  Leigh  336. 

A  bona  fide  mortgagee  without  no- 
tice of  an  equitable  lien  of  his  original 
vendor  is  justified  in  purchasing  from 
the  mortgagor  the  release  of  the  equity 
of  redemption,  even  after  notice  from 
the  vendor,  in  consideration  of  any  just 
claim  he  has  upon  the  mortgagor  orig- 
inating before  such  notice;  but  after 
such  notice,  the  vendor's  lien  attaches 
to  the  amount  of  the  sum  paid  or 
agreed  to  be  paid  by  the  mortgagee 
for  such  release  over  and  above  the 
claims  for  which  the  mortgage  was 
taken,  and  which  originated  before  the 
notice.  Duval  z/.  Bibb,  4  Hen.  &  M. 
113,  4  Am.  Dec.  506. 
Where    the    mortgagor    in    order    to 


redeem  the  mortgaged  property  bor- 
rows the  money  from  a  third  person  and 
assigns  the  mortgage  to  him,  and  ai 
the  same  time  enters  into  a  written 
agreement  providing  that  if  the  third 
party  has  an  oflFer  for  his  interest  in 
the  property  he  is  to  give  the  grantor 
notice  and  allow  him  to  take  the  prop- 
erty at  that  price,  if  accepted  within 
three  months,  the  written  agreement 
does  not  deprive  the  grantor  of  the  right 
tq  redeem,  although  it  may  confer  upon 
the  third  party  tlie  power  to  sell  the 
property.  Shank  v.  Groflf,  43  W.  Va. 
337,  27  S.  E.  340. 

Waiver  or  Estoppel  to  Assert  Right. 
— In  the  case  in  judgment  a  widow  with 
a  large  family  conveyed  her  life  estate 
in  her  house  and  lot,  and  the  garden 
adjoining,  to  her  son-in-law  in  consid- 
eration of  his  agreement  to  pay  de- 
linquent taxes  thereon  amounting  to 
$600,  and  he  covenanted  that  he  would 
reconvey  the  same  to  her  whenever  she 
refunded  the  amount  and  interest.  The 
son-in-law  subsequently  bought  the 
shares  of  all  the  remaindermen  but  one, 
who  was  an  infant.  He  then  brought 
suit  for  sale  of  garden  lot,  alleging  that 
it  was  not  susceptible  of  partition.  Un- 
der proceedings  in  this  suit  he  acquired 
the  share  of  the  infant  in  the  garden 
lot,  and  soon  thereafter  sold  the  lot 
for  $2,000.  At  that  time,  he  claimed 
that  the  transaction  with  the  widow 
was  a  conditional  sale,  and  that  the 
sale  had  become  absolute  by  reason  of 
her  failure  to  refund.  In  this  claim 
the  widow  fully  acquiesced,  and  made 
no  claim  to  any  part  of  the  proceeds 
of  the  sale  of  the  garden  lot.  For 
awhile  his  wife  boarded  with  the  widow 
in  lieu  of  paying  rent  f6r  the  dwelling 
house,  and  subsequently  it  was  agreed 
that  the  widow  should  pay  the  taxes 
and  insurance  as  compensation  for  the 
use  of  the  house.  The  evidence,  how- 
ever, shows  that  the  widow  was  wholly 
ignorant  of  her  rights,  or  of  ordinary 
affairs  of  business,  and  that  she  relied 
upon  her  son-in-law  to  aid  her  and 
help  to  relieve  her  of  her  burden.    Her 
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life  estate  in  the  whole  property  was 
worth  several  times  as  much  as  the 
taxes  paid  by  him,  and  when  the  deed 
was  made  he  stated  that  all  he  wanted 
v/as  to  free  the  property  from  the  tax 
lien  and  preserve  it  as  a  home  for  the 
family.  When  the  garden  lot  was  sold 
he  promised  to  convey  to  the  widow 
her  life  estate  in  the  house,  and  to  two 
of  the  daughters  their  interest  therein. 
It  was  held,  that  the  transaction  was 
a  mortgage,  and,  under  all  the  circum- 
stances of  the  case,  the  widow  is  not 
estopped  either  by  her  language  or 
conduct  from  asserting  her  equity  of 
redemption.  Tuggle  v.  Berkeley,  101 
Va.  83,  43   S.   E.   199. 

E,  TERMS  UPON  WHICH  RE- 
DEMPTION ALLOWED. 

Tender  or  Payment  of  Amount  Due 
^by  Mortgagor. — A  bill  to  redeem  a 
mortgage  must  allege  and  rely  upon 
a  tender,  if  one  is  claimed;  and  the 
Jioney  must  be  paid  into  court.  Shank 
•.  Groff,  45  W.  Va.  543,  32  S.  E.  248. 

If  the  assignee  of  a  mortgage  ob- 
lains  a  decree  of  foreclosure  and  sale, 
becomes  himself  the  highest  bidder, 
but,  in  consideration  of  a  sum  of  money 
\\\  hand,  and  a  promise  of  the  assignor 
lo  pay,  in  a  short  time,  the  balance  of 
Lhe  debt,  for  which  the  assignment  was 
made,  he  agrees  to  hold  the  property 
as  security  for  said  debt,  but  in  trust 
fer  the  assignor;  a  court  of  equity  will 
compel  him  to  give  up  and  reconvey 
tJic  property,  upon  the  assignor's  pay- 
ing him  the  balance  due  on  the  bond, 
with  the  costs  of  the  foreclosure  and 
sale.  Southgate  v.  Taylor,  5  Munf. 
4«0. 

Effect  of  Agreement  by  Mortgagee 
to  Accept  Less  than  Face  of  Mortgage. 
— In  1849,  P.  conveyed  his  real  and 
personal  estate  in  trust  to  secure  to  S. 
a  debt;  and,  in  1865,  P.,  then  insolvent, 
conveyed  to  S.  by  deed,  absolute  on  its 
face,  said  estate,  in  consideration  of 
said  debt  and  of  another  debt  of  $5,668, 
pnd  thenceforward  leased  the  prop- 
erty.    S.  died  intestate  in  1878.     Then 


his  representatives  recovered  the  real 
estate  by  unlawful  detainer.  P.  got 
an  injunction  on  averment  that  in  1875 
intestate  contracted  that  he  would  re- 
convey  if  P.  paid  in  twelve  years 
$1,200;  that  thereof  P.  paid  S.  $600. 
and  retained  possession  in  accordance 
with  the  contract;  and  that  he  was 
ready  to  pay  the  balance,  and  prayed 
for  specific  performance.  Defendants 
demurred  and  answered.  It  was  held, 
that  agreement  to  accept  a  part  of  a 
debt  for  the  whole  is  nudum  pactum 
and  not  enforceable  in  equity.  Smith 
V.  Phillips,  77  Va.  548.  See  the  title 
PAYMENT. 

Payment  of  Debt  Contracted  Since 
Mortgage. — Where  a  married  woman 
having  given  a  mortgage  on  her  separ- 
ate estate,  to  secure  a  debt  which  she 
had  contracted,  afterwards  obtains  a 
further  loan  from  the  mortgagee,  upon 
a  bill  filed  by  her  trustee  against  the 
mortgagee  to  redeem  the  mortgage,  she 
will  be  required  to  pay  the  debt  .con- 
tracted since  the  mortgage,  as  well  as 
the  mortgage  debt,  if  the  interest  of 
third  persons  is  not  affected  by  it. 
Woodson  V.  Perkins,  5  Gratt.  345. 

F.  ACCOUNTING  BY  MORT- 
GAGEE  FOR  RENTS  AND 
PROFITS. 

See  ante,  "Accounting  for  Rents  and 
Profits,"  X,  B,  2,  b. 

G.  REDEMPTION  UNDER  POWER 

OF  SALE  MORTGAGES. 

See  ante,  "Power  of  Sale  Mort- 
gages," V. 

H.  PROCEEDINGS  TO  REDEEM. 

1.  Venue. 

A  suit  by  a  grantor  in  a  deed  abso- 
lute on  its  face,  to  have  it  declared  a 
mortgage,  may  be  brought  in  the 
county  where  the  grantee  resides, 
though  the  land  is  in  another  county. 
Lawrence  v.  DuBois,  16  W.  Va.  443. 
See  the  title  VENUE. 

2.  Parties. 

See  generally,  the  title  PARTIES. 
In    General. — All   persons    materially 
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interested  in  the  subject  in  controversy 
ought  to  be  made  parties  in  equity;  and 
if  they  are  not,  the  defect  may  be  taken 
advantage  of,  either  by  demurrer,  or 
by  the  court  at  the  hearing.  Clark  v. 
Long,  4  Rand.  451. 

Mortgagor* — The    purchaser     of     an 

equity    of   redemption,   can    not    file    a 

bill  to  redeem  against  the  mortgagee, 

without  making  the  mortgagor  a  party. 

•  Clark  V.  Long,  4  Rand.  451. 

On  a  bill  filed  by  a  trustee  of  a  mar- 
ried woman,  impeaching  a  mortgage 
made  by  his  cestui  que  trust,  and  claim- 
ing the  right  to  redeem,  and  praying 
for  a  settlement  of  accounts  between 
the  cestui  que  trust  and  the  mortgagee, 
such  settlement  is  made,  and  a  full  op- 
portunity is  afforded  the  cestui  que 
trust  to  controvert  the  pretensions  of 
the  appellee,  and  a  full  defense  is  made. 
It  is  not  necessary,  in  such  a  suit, 
prosecuted  by  the  trustee,  to  assert  and 
defend  the  rights  of  the  cestui  que 
trust,  to  make  her  a  formal  party. 
Woodson  V.  Perkins,  5  Gratt.  345,  346. 

Purchaser  from  Mortgagee  in  Power 
of  Sale  Mortgage. — Where  a  convey- 
ance of  real  estate  is  made  to  a  cred- 
itor, in  trust  to  satisfy  his  own  de- 
mand, such  conveyance  is  not  to  be 
considered  as  a  deed  of  trust,  but  as 
a  mortgage,  to  which  the  right  of  re- 
demption is  incident.  But  if  a  sale  is 
made  by  the  creditor,  under  these  cir- 
cumstances, and  the  grantor  comes  '*nto 
a  court  of  equity  for  relief,  the  court 
will  not  decree  in  his  favor,  unless  he 
makes  the  purchaser  under  the  sale  a 
party.     Chowning  v.  Cox,  1  Rand.  306. 

Absolute  Deed  Intended  as  Mort- 
gage.— If  in  a  suit  in  chancery  the  is- 
sue is  made,  that  a  deed  absolute  on  its 
face  is  a  mortgage,  it  becomes  abso- 
lutely essential  to  the  decision  of  that 
question,  that  the  parties  to  the  deed 
or  their  heirs  should  all  be  parties  to 
the  suit.  McNeel  v,  Auldridge,  25  W. 
Va.  113. 

Where  a  person  conveys  property  by 
a  deed  absolute  on  its  face,  but  a  writ- 


ten instrument  is  entered  into  at  the 
same  time  by  which  the  grantee  cove- 
nants to  reconvey  when  the  grantor  has 
found  certain  debts  due  by  him  to  the 
grantee  and  to  other  persons,  for  which 
the  grantee  is  surety,  upon  a  bill  by  the 
grantor  to  redeem,  the  creditors  of  the 
grantor  who  are  secured  by  the  instru- 
ment must  be  made  parties.  Kyger  v, 
Depue,  6  W.  Va.  288. 

S.  Judgment  or  Decree. 

Where  a  mortgagor  is  permitted  to 
redeem  upon  his  bill  filed  for  that  pur- 
pose, the  decree  ought  not  to  be  in 
general  terms,  that  "upon  his  paying 
the  money  with  interest  the  mortgagee 
shall  convey  to  him  the  mortgaged 
premises,"  but  "that  such  conveyance 
be  made  if  he,  within  a  limited  time,  do 
make  such  payment;  and  if  not,  that  he 
be  foreclosed  of  all  equity  of  redemp- 
tion, and  that  the  mortgaged  premises 
be  sold."  Turner  v.  Turner,  3  Munf. 
66;  Davison  v,  Waite,  2  Munf.  527. 

Where  a  plaintiff  in  a  suit  to  redeem 
a  mortgage  fails  by  reason  of  the  court 
holding  the  transaction  sued  on  to  be 
a  conditional  sale,  equity,  to  prevent 
further  litigation,  will  order  a  decree  in 
favor  of  the  plaintiff  for  the  balance  of 
!  the  purchase  price,  with  interest,  but 
!  without  costs.  Moss  v.  Green,  10  Leigh 
251,  34  Am.  Dec.  731. 

Upon  a  bill  to  redeem  by  the  owner 
of  land  conveyed  by  deed  absolute  on 
its  face,  which  was  in  fact  a  mortgage, 
unless  the  grantor  pays  the  debts  which 
the  conveyance  was  made  to  secure  and 
the  liens  on  the  land,  the  court  should 
decree  that  so  much  of  the  land  be  sold 
as  is  necessary  to  pay  the  debts,  and  the 
residue  be  conveyed  to  the  grantor  by 
the  grantee  or  a  commissioner  appointed 
by  the  court  for  that  purpose.  Kyger 
V,  Depue,  6  W.  Va.  288. 
4.  Costs. 

On  a  mortgagor's  bill,  for  an  account 
of  profits  and  a  conveyance  of  the 
mortgaged  premises;  if  he  still  be  in- 
'Icbtcd  on  the  mortgage,  his  equity  of 
redemption  should  be  allowed  him;  but 
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the  costs  of  suit  should  be  decreed 
against  him.  Turner  v.  Turner,  3 
Munf.  66. 

XV.  Enforcement. 

A.  ACTION   TO    RECOVER   DEBT 

SECURED. 
1.  Right  to  Maintain  Action, 
a.  In  General. 

"An  action  lies  on  a  mortgage  to  re- 
cover the  money  thereby  sought  to  be 
secured  unless  it  be  stipulated  that  re- 
course shall  be  to  the  subject  mort- 
gaged alone."  Tuggle  v.  Berkeley,  101 
Va.  83,  91,  43  S.  E.  199. 

When  C.  made,  acknowledged  and 
delivered  a  deed  of  trust  to  McP.  to  se- 
cure a  debt  to  P.  for  $777,  and  also  to 
secure  other  debts  in  the  deed  of  trust 
specified;  and  in  said  deed  of  trust  C. 
expressly  covenants  and  agrees,  that  he 
will  pay  each  of  said  debts  respectively, 
on  or  before  the  expiration  of  two  years 
from  the  date  of  said  deed  of  trust.  It 
was  held,  that  on  default  being  made  m 
the  payment  of  P.'s  debt,  he  may 
bring  his  action  at  law,  founded  on  said 
express  covenant  and  agreement  for  the 
recovery  of  his  debt,  and  he  is  not 
bound  in  the  first  instance  to  resort  for 
satisfaction  to  the  property,  conveyed 
in  trust  to  secure  the  debts  therein  spec- 
ified. Calwell  V.  Prindle,  11  W.  Va. 
307. 

A.  and  B.  are  sureties  of  W.  in  a 
bond  to  L.  for  $3,000,  executed  in  1858. 
In  May,  1862,  L.  lent  to  W.  $7,500  of 
confederate  money,  and  took  his  bond 
payable  in  two  years  with  interest;  and 
W.  executed  a  deed,  by  which  he  con- 
veyed to  S.  real  and  personal  estate  in 
trust  to  secure  both  debts;  and  it  pro- 
vided that  upon  the  prompt  payment 
annually,  of  the  interest  upon  the  two 
bonds,  W.  should  keep  quiet  possession 
of  the  property  for  two  years.  W.  did 
not  pay  the  interest.  It  was  held,  that 
W.  not  having  paid  the  interest,  the 
parties  were  left  in  the  same  situation, 
and  with  the  same  rights  and  obliga- 
tions, as  if  the  agreement  to  extend  the 


time  had  not  been  made.  The  agree- 
ment only  operated  to  postpone  a  sale 
of  property  under  the  deed  of  trust.  It 
did  not  tie  up  the  hands  of  L.  frofti 
pursuing  his  debtor,  W.,  at  law.  Adams 
V.  Logan,  27  Gratt.  201. 

EfiFcct   of  Acceptance  of   Money  by 

Mortgagee    after    Day    Appointed    for 

Pajrment* — The      acceptance      of      the 

money  by  the  mortgagee,  after  the  day 

appointed  for  payment,  does  not  change 

the    rights    of    the  parties  at    law,  nor 

does   it   deprive   the  mortgagee  of   his 

!  right  of  action  at  law  on  the  mortgage. 

I  Faulkner   v.    Brockenbrough,    4    Rand. 

'  245. 

I  b.  During  Pendency  of  Suit  to  Enforce 
I         Mortgage  or  Deed  of  Trust 
'      As  a  general   rule,  one  can  not  sue 
:  at  law  and  in  equity,  at  the  same  time, 
I  for  the  same  debt.     But  a  mortgagee, 
I  or    c.    q.     t.,    may    sue    at    the    same 
time,    at    law    upon    his    bond    and    in 
equity,  to  enforce  his  mortgage  or  trust 
I  deed;  the    one    remedy   being  in    per- 
sonam, and  the  other  in  rem.     Priddy 
V.  Hartsook,  81  Va.  67. 

I  2.    Form  of  Action. 

a.  Covenant. 

As  to  action  of  covenant  on  unsealed 
note  secured  by  deed  of  trust,  see  the 
title  COVENANT,  ACTION  OF,  vol. 
3,  p.  733.  As  to  action  of  covenant  on 
mortgage  with  collateral  condition, 
see  the  title  COVENANT,  ACTION 
OF,  vol.  3,  p.  734. 

b.  Assumpsit. 

As  to  assumpsit  on  writing  guaran- 
teeing repayment  of  money,  secured  by 
mortgage,  see  the  title  ASSUMPSIT, 
vol.  2,  p.  28. 

c.  Debt. 

As  to  action  of  debt  on  acknowledg- 
ment of  indebtedness  in  deed,  see  the 
title   DEBT,  ACTION   OF,  vol.   4,  p. 
286. 
3.   Judgment. 

Where  a  judgment  is  rendered  on  a 
bond  secured  by  a  deed  of  trust  there 
is  no  merger  of  the  debt,  but  only  a 
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change  in  the  form  of  the  evidence 
thereof,  and  the  right  to  enforce  the 
lien  of  the  trustee  is  not  affected  by 
the  judgment.  Gibson  v.  Green,  89  Va. 
524,  16  S.  E.  661. 

B.  ACTION   FOR  RECOVERY   OF 

MORTGAGED  PREMISES. 

Demand  as  Prerequisite. — Where  a 
mortgage  was  executed  on  a  lot  of 
land,  to  secure  the  payment  of  a  sum 
of  money,  with  interest,  annually,  and 
the  mortgagor  covenanted  for  the  pay- 
ment of  the  principal  with  interest, 
"yearly  and  every  year,  if  lawfully  de- 
manded;" and  in  case  of  failure  of  pay- 
ment, that  the  mortgagee  might  enter, 
etc.,  it  was  held,  that  a  demand  of  the 
interest  should  have  preceded  the  com- 
mencement of  a  suit  of  the  recovery  of 
the  land,  on  an  alleged  forfeiture  for 
the  nonpayment  of  such  interest.  Law- 
son  V.  Tilden,  2  Hen.  &  M.  95. 

Ejectment  by  Assignee  of  Mortgagee. 
-See  the  title  EJECTMENT,  vol.  4, 
p.   890. 

Forcible  Entry  and  Detainer  by 
Mortgagee.— See  the  title  FORCIBLE 
ENTRY  AND  DETAINER,  vol.  6,  p. 
166. 

Injunction  against  Judgment  in 
Ejectment  Recovered  by  Mortgagee. — 
If  a  purchaser  of  land,  subject  to  en- 
cumbrance by  mortgage,  apply  to  equity 
for  relief  against  a  judgment  in  eject- 
ment, the  decree  ought  to  be  "that  the 
injunction  be  dissolved,  unless  the  com- 
plainant pay  the  sum  due  to  the  mort- 
gagee;" but  "that  the  mortgaged  prem- 
ises be  sold,  unless,"  etc.,  and  that,  out 
of  the  proceeds  of  the  sale,  the  sum 
due  be  paid  to  the  mortgagee,  and  the 
surplus,  if  any,  to  the  complainant. 
Davison  v.  Waite,  2  Munf.  527. 

C.  FORECLOSURE. 

1.  Methods  of  Foreclosure. 

There  are  three  ways  in  which  a  deed 
of  trust  lien  may  be  foreclosed:  1st, 
by  decree  of  court;  2d,  by  sale  by  the 
trustee;  and  3d,  by  a  surrender  of  the 
property  and  full  conveyance  thereof 
by    the    grantors    and    trustee    to    the 


cestui  que  trust  in  consideration  of  the 
whole  or  a  part  of  his  debt.     Cox  v, 
Horner,  43  W.  Va.  786,  28  S.  E.  780. 
2.    Foreclosure  by  Sale, 
a.  Right  to  Sale. 

(1)  Who  May  CaU  for  Sale. 

The  mere  fact  that  a  creditor  has 
bought  the  debts  secured  by  a  former 
deed  of  trust,  does  not  affect  his  right 
to  have  a  sale  made  under  the  trust  ex- 
ecuted for  his  benefit.  Curry  v.  Hill, 
18  W.  Va.  370. 

In  August,  1858,  B.  conveyed  to  T. 
land  and  slaves,  in  trust  to  secure  a 
debt  due  by  two  bonds  to  R.  The 
land  was  the  land  of  B.'s  wife,  S.,  and 
he  had  but  a  life  estate  in  it;  and  in 
September,  1858,  B.  and  wife  conveyed 
the  land  to  T.  in  trust,  that  B.  and  wife 
should  hold  the  land  until  the  personal 
property  conveyed  by  the  first  deed  was 
sold  to  satisfy  the  debt;  and  if  the  sale 
of  that  property  should  not  raise  a 
sufficient  sum  to  pay  the  debt,  then  T., 
upon  the  request  of  R.  or  his  assigns, 
should  sell,  etc.  R.  transferred  the 
debt  to  M.,  and,  on  the  request  of  M.. 
T.  advertised  the  sale  of  the  slaves  and 
land  to  be  made  in  February,  1860. 
On  the  day  of  the  sale,  T.,  on  the  re- 
quest of  B.  and  his  wife,  S.,  induced 
W.,  the  uncle  of  S.,  to  pay  the  debt; 
and  T.  gave  him  a  receipt,  in  which  he 
stated  that  on  receipt  of  the  money  M. 
would  assign  the  debts  and  deeds  of 
trust  to  W.  B.  died  in  1862,  and  W. 
dies  in  1869,  having  the  bonds  and  deeds 
of  trust  in  his  possession,  but  not  hav- 
ing obtained  the  assignment  from  M. 
His  executor,  G.,  afterwards  obtained 
it,  and  on  his  request  T.  sold  the  land, 
the  slaves  having  been  freed  by  the 
results  of  the  war.  It  was  held,  that 
by  the  assignment,  G.,  the  executor  of 
W.,  had  the  right  to  require  that  the 
trust  should  be  enforced  by  a  sale  )f 
the  property.  Thurmond  v.  Woods,  27 
Gratt.  727. 

(2)  Accrual  of  Right 

Stipulation  Rendering  Deed  Enforci- 
ble  upon  Failure  to  Pay  Installment  of 
Interest. — Where  a  deed  of  trust  pro- 
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vides  that  if  any  default  should  be 
made  in  the  payment  of  the  principal 
or  any  installment  of  interest  on  the 
bonds  secured,  and  the  same  should 
remain  unpaid  for  three  months  after 
it  becomes  due,  then  the  whole  sum 
shall  become  due  immediately,  and  the 
deed  of  trust  subject  to  foreclosure, 
this  is  not  a  penalty  or  forfeiture 
against  which  a  court  of  equity  will 
relieve,  but  the  deed  of  trust  may  be 
foreclosed  after  •  the  lapse  of  three 
months  from  the  failure  to  pay  any 
installment  of  interest.  Nickels  v. 
People's  Bldg.,  etc.,  Ass'n,  93  Va.  380, 
25  S.  E.  8. 

For  a  contrary  decision,  see  Mayo  v. 
Judah.  5  Munf.  485. 
*  b.  Power  to  SclL 
(1)    Who  May  SeU. 

(a)  Commissioner. 

Where  a  deed  of  trust  provides  that 
if  the  debt  is  not  paid,  the  land  shall 
be  sold  for  cash  for  enough  to  pay  the 
expenses  of  executing  the  trust,  and 
the  amount  due  upon  the  bond,  the 
court  may  appoint  a  commissioner  to 
make  the  sale.  Crenshaw  v.  Seigfried, 
24  Gratt.  272;  Martin  v,  Kester,  49  W. 
Va.  647,  39  S.  E.  599. 

(b)  One  of  Two  Joint  Trustees. 
Where  a  deed  of  trust  to  two  trus- 
tees to  secure  debts,  empowers  the  two, 
or  either  of  them,  to  sell  upon  the  de- 
mand of  the  creditor,  if  one  of  the 
trustees  refuses  to  unite  in  the  sale,  the 
other  may  make  a  valid  sale.  Graeme 
V.  Cullen,  23  Gratt.  266. 

(c)  Substituted  Trustee. 

See  ante,  "Removal  of  Trustee  and 
Appointment  of  Substitute,"  VIII,  C. 

(d)  Personal  Representative  of  Trus- 
tee. 

By  statute  (Code,  1873,  ch.  174,  §  9), 
the  personal  representative  of  a  sole 
trustee  may  execute  the  trust.  Fisher 
V.  Dickenson,  84  Va.  318,  4  S.  E.  737; 
Pitzer  V.  Logan,  85  Va.  374,  7  S.  E. 
385. 

As  to  appointment  of  substitute  upon 


death  of  trustee,  sec  ante,  "Grounds," 

VIII,  C,  2. 

(2)   Delegation  of  Power. 

The  relation  existing  between  the 
trustee  and  the  cestui  que  trust  is  one 
of  personal  trust  and  confidence,  as  he 
is  supposed  to  have  been  chosen  for 
his  integrity,  therefore,  the  trustee  can 
not  delegate  his  authority  to  an  agent 
but  must  act  in  person.  Morriss  v. 
Virginia  State  Ins.  Co.,  90  Va.  370,  18 
S.  E.  843;  Smith  v.  Lowther,  35  W. 
Va.  300,  13  S.  E.  999;  Harvey  v.  Step- 
toe,  17  Gratt.  289;  Gordon  v.  Cannon, 
18  Gratt.  387. 

A  trustee  can  not,  even  with  the  con- 
sent of  the  trustee  and  cestui  que 
trust,  delegate  his  power  to  sell,  in 
the  absence  of  authority  in  the  deed  of 
trust  itself.  He  must  be  personally 
present  and  supervise  the  sale  in  per- 
son. Smith  V,  Lowther,  35  W.  Va.  300, 
13  S.  E.  999. 

I      And  where  the  deed  authorizes  the 
;  trustee  to  appoint  agents,  and  provides 
'  that    he   shall    only   be   liable    for    the 
;  money  that  comes  into  his  hands,  and 
i  shall  not  be  liable  for  the  omissions  or 
;  defaults     of  the  agents,  this  does  not 
discharge  the  trustee  from  the  obliga- 
tion  to   select   fit  agents,  and  to  hold 
them  to  a  strict  and  prompt  responsi- 
bility for  their  acts.     Gordon  v.  Can- 
non, 18  Gratt.  387. 
(8)    Revocation  of  Power. 

The  power  of  sale  conferred  on  a 
trustee  in  a  deed  of  trust,  or  his  per- 
sonal representative  in  case  the  former 
dies  before  exercising  such  power,  is 
a  power  coupled  with  an  interest,  and 
is  not  revoked  by  the  death  of  the 
grantor.  Sulphur  Mines  Co.  v.  Thomp- 
son, 93  Va.  293,  25  S.  E.  232;  Spencer 
V.  Lee,   19  W.  Va.   179. 

The  fact  that  the  power  of  sale  and 
the  estate  coupled  therewith  subse- 
quently become  separated,  the  power 
pas.sing  by  the  express  terms  of  the 
trust  to  the  personal  representatives  of 
the  trustee,  and  the  estate  descending 
to  his  heirs,  does  not  revoke  the  power. 
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Sulphur    Mines    Co.   v,   Thompson,    93 
Va.  293,  25  S.  E.  232. 
(4)   SiiH>en8ion  of  Power. 

War. — Where  one  of  the  parties  to  a 
trust  deed  was  within  the  union  lines 
and  the  other  within  the  confederate 
lines,  during  the  civil  war,  it  was  held, 
that  a  sale  while  they  were  so  separated 
was  illegal,  the  power  to  sell  being  sus- 
pended by  war.  Walker  v.  Beauchler, 
27  Gratt.  511. 

Pendency  of  Suit  by  Judgment  Cred- 
itor to  Chstrge  Trust  Subject.— When  a 
suit  by  a  judgment  creditor  is  brought 
to  enforce  his  lien  on  land,  and  that 
of  other  lienors,  under  §  7,  ch.  139, 
Code,  and  the  creditor  and  trustee  un- 
der a  deed  of  trust  are  formal  parties, 
pending  this  suit  a  sale  can  not  be 
made  under  the  deed  of  trust.  Par- 
sons V.  Snider,  42  W.  Va.  517,  26  S.  E. 
285. 

c  Prerequisites  to  Sale. 
(1)  Advertisement  or  Notice  of  Sale, 
(a)   In  Virginia. 
aa.    Necessity. 

Statutory  Provision. — It  is  provided, 
by  statute,  in  Virginia  that  the  trustee 
shall  give  reasonable  notice  of  the  time 
and  place  of  sale.  Va.  Code,  1904,  § 
2442. 

Under  Special  Provisions  of  Trust 
Deed. — Where  the  deed  requires  that 
the  trustee  should  advertise  the  prop- 
erty for  a  certain  time  before  making 
a  sale  it  is  essential  that  this  should  be 
done;  and  a  sale  made  by  the  trustee 
without  complying  with  the  deed  as 
to  advertising  the  property  is  a  mere 
nullity  and  does  pass  the  legal  title. 
Heermans  v.  Montague,  2  Va.  Dec.  6. 
But  see  dictum  contra  in  Fulton  v. 
Johnson,  24  W.  Va.  95. 
bb.    Form  and  Requisites. 

Effect  of  Trustee's  Advertising  More 
Property  than  Is  Necessary. — Where 
the  trustee  advertised  for  sale  the 
whole  of  the  lands  comprised  in  the 
deed,  although  the  proceeds  of  one  lot 
alone    would    have    been    sufficient    to 


satisfy  the  claim,  it  was  held  that  while 
he  was  only  entitled  to  sell  such  por- 
tions as  were  necessary  to  satisfy  the 
debt,  he  might  properly  advertise  the 
whole,  as  it  could  not  be  known  with 
certainty  until  the  property  was  actu- 
ally offered,  how  much  it  would  be 
necessary  to  sell.  Cleaver  v.  Matthews, 
83  Va.  801,  3  S.  E.  439;  Moore  v. 
Barksdale,  2  Va.  Dec.  416. 
cc.  Duration. 

Where  a  court  of  equity  takes  charge 
of  the  execution  of  a  trust,  it  should 
prescribe  reasonable  notice  for  the  sale 
of  the  trust  property.  No  general  rule 
can  be  laid  down  as  to  what  will  con- 
stitute reasonable  notice,  but  ordinarily, 
advertisement  in  accordance  with  the 
prevailing  custom  adopted  by  prudent 
men  in  the  management  of  their  own 
affairs  or  the  rule  of  the  courts  in  re- 
lation to  judicial  sales  in  the  juris- 
diction in  which  the  property  is  situ- 
ated would  be  deemed  reasonable. 
Wilson  V.  Wall,  99  Va.  353,  38  S.  E. 
181,  disapproving  Morriss  v,  Virginia 
State  Ins.  Co.,  90  Va.  370,  18  S.  E. 
843. 

Where  the  deed  provides  that  a  sale 
be  made  after  advertisement  for  "five 
days"  in  a  newspaper,  a  Sunday  be- 
I  tween  the  first  and  last  insertion  is  to 
be  reckoned  one  of  the  five  days  pre- 
scribed. In  computing  the  time  of  pub- 
lication in  such  a  case  the  day  of  the 
first  insertion  is  to  be  excluded  and 
that  of  the  last  is  to  be  included. 
Bowles  V.  Brauer,  89  Va.  466,  16  S.  E. 
356. 

dd.  Evidence, 
(aa)  Presumption  and  Burden  of  Proof. 

It  being  essential  to  the  validity  of 
a  sale  under  a  deed  of  trust  that  the 
sale  should  be  duly  advertised,  the 
Virginia  rule  is  that  where  a  sale  is 
attacked  upon  the  ground  that  it  was 
not  duly  advertised  the  burden  of  proof 
is  on  the  defendant  to  show  due  ad- 
vertisement. Gibson  v.  Jones,  5  Leigh 
370;  Norman  v.  Hill,  2  Pat.  &  H.  676. 

And  where  there  was  no  proof  that 
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the  sale  had  been  advertised  as  required 
by  the  deed,  and  the  deed  of  the  trustee 
of  the  purchaser  contained  a  recital 
that  the  sale  was  for  cash,  while  the 
terms  of  the  sale,  specified  in  the  deed 
of  trust,  were  one-half  cash  and  the 
other  half  on  a  credit  of  six  months, 
the  property  having  been  sold  for  an 
inadequate  price,  a  sale  was  set  aside 
and  a  resale  ordered.  Norman  v.  Hill, 
2  Pat.  &  H.  676. 

(bb)    Competency  of  Trastee  as  Wit- 
ness. 

The  trustee  in  a  deed  of  trust,  con- 
veying property  to  be  sold  for  the  pay- 
ment of  a  debt,  is  equally  the  agent  of 
the  debtor  and  creditor,  and  a  com- 
petent witness,  in  an  action  of  eject- 
ment against  the  debtor,  in  behalf  of  a 
purchaser  from  himself,  to  whom  he 
has  named  a  deed  with  a  warranty 
against  himself  and  heirs  only,  to  prove 
that  the  sale  of  the  property  was  ad- 
vertised according  to  the  terms  of  the 
deed  of  trust.  Ross  v.  Norvell,  3  Munf. 
170. 

(b)    In  West  Virginia, 
aa.   Manner,  Requisites  and  Sufficiency, 
(aa)    Manner. 
aaa.    Publication  in  Newspaper. 

When  any  property  is  about  to  be 
sold  under  a  deed  of  trust,  the  trustee 
shall,  unless  it  be  otherwise  provided 
in  the  deed  of  trust,  or  in  the  opinion 
of  the  trustee  the  property  to  be  sold 
be  of  less  value  than  three  hundred 
dollars,  publish  a  notice  of  such  sale  in 
some  newspaper  published  in  the 
county,  if  there  be  one  which  will  pub- 
lish the  notice  at  the  rates  prescribed 
by  law.  W.  Va.  Code,  ch.  72,  §  7; 
Sandusky  v.  Faris,  49  W.  Va.  150,  38 
S.  E.  563. 
bbb.   Posting. 

(aaa)    Posting  in  Addition  to  Publica- 
tion. 

A  copy  of  the  notice  shall  be  posted 
at  the  front  door  of  the  courthouse  for 
the  period  of  four  successive  weeks. 
W.  Va.  Code,  ch.  72,  §  7. 


(bbb)  Posting  in  Lieu  of  Publication. 

If  there  be  no  newspaper  published 
in  the  county,  or  if  there  be  none  that 
will  publish  such  notice  at  the  rates 
prescribed  by  law,  or  if  in  the  opinion 
of  the  trustee,  the  property  be  of  less 
value  than  three  hundered  dollars,  such 
a  notice  of  sale  shall  be  posted  at  least 
thirty  days  prior  thereto  on  the  front 
door  of  the  courthouse  of  the  county 
in  which  the  property  to  be  sold  is, 
and  at  three  other  public  places  at  least 
in  the  county,  one  of  which  shall  be  as 
near  the  premises  to  be  sold  (in  case 
the  sale  be  of  real  estate  as  practicable. 
W.  Va.  Code,  ch.  72,  §  7. 

ccc.    Personal  Service. 

Statutory  Provision. — And  in  all  cases,, 
whether  the  notice  be  published  or  not, 
a  copy  of  such  notice  shall  be  served 
on  the  grantor  in  the  deed,  or  his  agent 
or  personal  representative,  if  he  or 
they  be  within  the  county,  at  least 
twenty  days  prior  to  the  sale.  W.  Va. 
Code,  ch.  72,  §  7;  Walker  v.  Boggess, 
41   W.  Va.  588,  23  S.  E.  550. 

Upon  Whom  Notice  Must  Be  Served. 
— But  where  a  party  obtains  an  in- 
junction to  a  sale  which  is  advertised 
under  a  deed  of  trust,  and  one  of  the 
grounds  upon  which  the  plaintiff  relies 
on  in  his  bill  is  that  notice  had  not 
been  served  upon  the  grantor,  such 
ground  will  not  avail  him  unless  it  ap- 
pears aflFirmatively  that  the  grantor  re- 
sides in  the  county.  Walker  v.  Bog- 
gess,  41  W.  Va.  588,  23  S.  E.  550. 

Failure  to  serve  the  notice  upon  the 
nonresident  attorney  in  fact  of  the 
debtor  will  not  invalidate  the  sale  made 
by  the  trustee,  although  such  attorney 
may  have  been  domiciled  in  the  cou'itv. 
Atkinson  v.  Washington  and  Jefferson 
College,  54  W.  Va.  32,  46  S.   E.  253. 

Under  the  statute  relating  to  sales 
under  deeds  of  trust,  a  purchaser  of 
the  property  upon  which  the  trust  deed 
is,  or  a  subsequent  incumbrancer 
thereof,  is  not  entitled  to  personal  serv- 
ice of  the  notice  of  such  sale.     Atkin- 
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son  V.  Washington  and  Jefferson  Col- 
lege, 54   W.   Va.   32,  46   S.   E.   253. 

In  the  law  of  process  and  service 
thereof,  the  term  resident  is  generally 
synonymous  with  inhabitant.  Atkin- 
son V.  Washington  and  Jefferson  Col- 
lege. 54  W.  Va.  32,  46  S.   E.  253. 

When  a  deed  of  trust  provides  that 
any  sale  of  the  property  made  by 
virtue  thereof  may  be  for  cash  or  on 
credit,  or  partly  for  cash  and  partly 
on  credit,  and  does  not  stipulate  for 
personal  notice  of  the  sale  to  any  per- 
son not  provided  for  as  to  such  notice 
in  the  statute,  the  conduct  of  the  trus- 
tee, in  selling  for  cash  and  failing  to 
have  the  notice  of  sale  served  upon  a 
lienor  holding  a  subsequent  deed  of 
trust  on  the  property  or  claiming  the 
land  as  a  purchase  at  a  sale  made  under 
such  subsequent  deed  of  trust,  is  not 
fraudulent,  inequitable,  or  illegal  and 
affords  no  ground  for  setting  aside  the 
sale.  Atkinson  v.  Washington  and  Jef- 
ferson College,  54  W.  Va.  32,  34,  46  S. 
E.  253. 
(bb)    Form  and  Contents. 

Where  neither  the  deed  nor  the  law 
requires  that  the  advertisement  of  the 
sale  should  state  tha.t  "so  much  of  the 
property  should  be  sold  as  is  necessary 
to  pay  the  debts  secured"  it  is  not  nec- 
essary that  the  advertisement  should  so 
state,  as  it  may  be  necessary  to  the 
debtor's  interest  to  sell  more  property 
than  would  be  necessary  to  pay  the 
debt.     Curry  v.  Hill,  18  W.  Va.  370. 

The  failure  of  a  trustee  in  a  deed  of 
trust,  who  has  voluntarily  given  a  bond 
to  faithfully  perform  his  duty  as  such 
trustee,  and  account  for  and  pay  over 
all  money  that  may  come  into  his  hands 
in  the  execution  of  such  trust,  to  ap- 
pend to  his  notice  of  a  sale  to  be  made 
under  the  deed  of  trust  a  certificate  of 
the  clerk  that  such  bond  and  security 
has  been  given,  is  not  sufficient  ground 
for  enjoining  the  sale.  Sandusky  v. 
Paris,  49  W.  Va.  150,  38  S.  E.  563. 
(cc)  Duration. 

The  notice  shall  be  published  at  least 
once  a  week  for  four  successive  weeks 


preceding  the  day  of  sale.  W.  Va. 
Code,  ch.  72,  §  7;  Sandusky  v.  Paris,  49 
W.  Va.  150,  38  S.  E.  563. 

The  publication  of  a  notice  of  sale 
under  §  7,  ch.  72,  Code,  is  complete  on 
a  fourth  issue  of  the  paper  containing 
it,  if  it  be  published  in  the  paper  once 
in  each  successive  week,  though  the 
four  weeks  have  not  actually  elapsed 
between  the  dates  of  the  first  and  last 
publication;  and  if  a  copy  of  such  no- 
tice so  published  be  posted  at  the  front 
door  of  the  courthouse  of  the  county 
in  which  the  sale  is  to  be  made,  on  the 
day  of  its  first  publication  in  the  paper, 
it  it  sufficiently  posted.  Sandusky  v. 
Paris,  49  W.  Va.  150,  38  S.  E.  563. 

Where  the  deed  of  trust  provides  that 
notice  of  sale  under  it  may  be  given 
by  advertisement,  "published  thirty 
days  previous  thereto  in  some  news- 
paper," etc.,  publication  in  such  news- 
paper once  a  week  during  such  period 
of  thirty  days  is  sufficient.  Atkinson  v. 
Washington  and  Jefferson  College,  54 
W.  Va.  32.  46  S.  E.  253. 
bb.   Presumption  and  Burden  of  Proof. 

"Where  a  trustee  has  made  a  sale  and 
conveyed  the  land  to  a  purchaser  who 
has  recorded  his  deed,  and  a  suit  is 
brought  by  the  grantor  to  set  it  aside, 
because  the  land  was  not  advertised  in 
the  manner  specified  in  the  deed  of 
trust,  the  burden  of  proving  the  allega- 
tion is  on  the  plaintiff,  and  it  will 
be  presumed,  after  the  making  of  the 
deed  and  recordation  thereof,  that  the 
land  was  properly  advertised.  Burke 
V.  Adair,  23  W.  Va.  139;  Lallance  v. 
Fisher,  29  W.  Va.  512,  2  S.  E.  775; 
Fulton  V.  Johnson,  24  W.  Va.  95;  Dry- 
den  V.  Stephens,  19  W.  Va.  1."  Atkin- 
son V.  Washington  and  Jefferson  Col- 
lege, 54  W.  Va.  32.  ,-^8,  46  S.  E.  253. 

When  the  purchaser  at  such  sale  is 
not  the  trust  creditor,  nor  a  person  in 
any  way  connected  with  the  deed  of 
trust  except  by  his  act  of  purchase, 
nor  in  any  way  chargeable  with  respon- 
sibility for  the  regularity  of  the  pro- 
ceedings of  the  trustee,  nor  having 
power   of   control   over   them,    nor   af- 
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fccted  with  any  notice  of  irregularities, 
the  burden  is  upon  the  party  attempt- 
ing to  set  the  sale  aside,  on  the  ground 
of  want  of  due  advertisement,  to  show 
failure  of  advertisement,  defects  in  the 
notice,  want  gf  sufficient  publication  or 
service  or  posting  thereof.  Atkinson  v. 
Washington  and  Jefferson  College,  54 
W,  Va.  32,  46  S.  E.  253. 

It  is*  incumbent  on  the  party  who 
asks  a  court  of  equity  to  set  aside  a 
sale  made  by  a  trustee  upon  the  ground 
that  the  sale  was  not  duly  advertised, 
and  properly  made,  to  establish  said 
grounds  by  satisfactory  proof.  Lal- 
lance  v.  Fisher,  29  W.  Va.  512,  2  S.  E. 
775. 

If  a  tract  of  land  is  conveyed  to  a 
trustee  as  security  for  a  debt  with  au- 
thority to  sell  the  tract  of  land  at  pub- 
lic auction,  after  advertising  it  in  a 
specified  manner,  and  the  trustee  makes 
such  sale  and  conveys  the  land  to  a 
purchaser,  who  has  his  deed  duly  re- 
corded, and  a  suit  is  then  brought  by 
the  grantor  or  one  claiming  under  him 
to  set  aside  such  sale  and  deed,  be- 
cause the  tract  of  land  was  not  adver- 
tised in  the  manner  specified  in  the  deed 
of  trust,  the  burden  of  proving  this  al- 
legation is  on  the  plaintiff,  as  after  the 
making  of  the  deed  to  the  purchaser 
by  the  trustee  and  its  recordation,  it 
will  be  presumed  that  the  land  was 
properly  advertised,  and  this  presump- 
tion must  be  rebutted  by  some  proof 
to  the  contrary.  Burke  v.  Adair,  23  W. 
Va,   139. 

Failure  to  Post  Notice. — A  sale  made 
by  a  trustee  will  not  be  set  aside  on  the 
ground  of  failure  to  post  the  notice  of 
sale  at  the  front  door  of  the  courthouse, 
when  such  failure  is  denied,  unless 
there  is  proof  thereof,  the  burden  be- 
ing upon  the  plaintiff  to  establish  such 
irregularity.  Atkinson  v.  Washington 
and  Jefferson  College,  54  W.  Va.  32,  46 
S.  E.  253. 
(2)    Application  to  Court  to  Remove 

Impediments  to  Fair  Sale, 
(a)   General  Rule. 

If   there   is   any   cloud    on   the   title. 


or  there  is  no  doubt  or  uncertainty  as  to 
the '  debts  secured,  or  the  amount 
thereof,  or  disputes  or  conflicts  among 
creditors,  or  any  other  impediment  to 
a  fair  sale,  the  trustee  should  file  a 
I  bill  to  have  the  matter  determined,  and 
I  he  may  and  should  delay  the  sale  until 
the  matter  has  been  adjusted.  If  he 
I  fails  or  refuses  to  discharge  his  duty 
in  this  respect,  any  party  interested  or 
who  would  be  injured  by  his  default, 
may  apply  to  a  court  of  equity  to  have 
the  necessary  steps  taken.  Hudson  v. 
Barham,  101  Va.  63,  43  S.  E.  189;  Ma- 
j  chir  V.  Sehon,  14  W.  Va.  777;  Ambler 
I  V,  Leach,  15  W.  Va.  677;  Bryan  v.  Mc- 
Cann,  55  W.  Va.  372,  376,  47  S.  E.  143; 
Glenn  v.  Augusta  Perpetual  Bldg.,  etc., 
Co.,  99  Va.  695,  40  S.  E.  25;  Lallancc 
V.  Fisher,  29  W.  Va.  512,  2  S.  E.  775; 
Hartman  v.  Evans,  38  W.  Va.  669,  18 
S.  E.  810;  Spencer  v,  Lee,  19  W.  Va. 
179,  188;  Gibson  v,  Jones,  5  Leigh  370; 
Washington,  etc.,  R.  Co.  v.  Alexandria, 
etc.,  R.  Co.,  19  Gratt  592,  617;  Hogan 
V.  Duke,  20  Gratt.  244;  Lane  v.  Tidball, 
Gilmer  130;  Gay  v.  Hancock,  1  Rand. 
72;  Miller  v.  Argyle,  5  Leigh  460;  Wil- 
kins  V.  Gordon,  11  Leigh  547;  Miller 
V.  Trevilian,  2  Rob.  1;  Bryan  v.  Stump, 
8  Gratt.  241,  56  Am.  Dec.  139;  Rossett 
I  V.  Fisher,  11  Gratt.  492;  White  v.  Mech. 
Building  Fund  Ass'n,  22  Gratt.  233; 
Shurtz  V.  Johnson,  28  Gratt.  657;  Bur- 
lew  V.  Quarrier,  16  W.  Va.  108;  MuUer 
V.  Stone,  84  Va.  834,  837,  6  S.  E.  223. 

Impediments  to  Sale  as  Ground  for 
Injunction.— See  the  title  INJUNC- 
TIONS, vol.  7,  p.  538,  et  seq. 
(b)  Ascertainment  of  Amount  of  Debt 
Secured. 
In  General. — Before  a  sale  under  a 
deed  of  trust  to  secure  the  payment  of 
money,  the  amount  of  the  debt  secured 
should  be  definitely  fixed.  National 
Mut.  Building,  etc.,  Ass'n  v,  Ashworth, 
91  Va.  706,  22  S.  E.  521;  Curry  v.  Hill, 
18  W.  Va.  370;  Machir  v.  Sehon,  14  W. 
Va.  777;  Ambler  v.  Leach,  15  W.  Va. 
677;  Bryan  v.  McCann,  55  W.  Va.  372, 
376,  47  S.  E.  143;  Lallance  v.  Fisher, 
29  W.  Va.  512,  2  S.  E.  775,  779;  Hart- 
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man  v,  Evans,  38  W.  Va.  669,  18  S.  E. 
810;  Pendleton  v.  Bower,  49  W.  Va. 
146,  38  S.  E.  487;  Laidley  v.  Hinchman, 
3  W.  Va.  423;  Gibson  z;.. Jones,  5  Leigh 
370;  Solenburger  v.  Duval,  1  Va.  Dec. 
100;  Jackson  v.  Pleasanton,  101  Va.  282, 
43  S.  E.  573;  Smith  v.  Flint,  6  Gratt. 
40;  Glenn  v.  Augusta,  Perpetual  Bldg., 
etc.,  Co.,  99  Va.  695,  40  S.  E.  25;  Hud- 
son V.  Barham,  101  Va.  63,  43  S.  E. 
189. 

Where  a  debt  secured  by  a  deed  of 
trust  appears  by  the  deed  to  be  an  un- 
certain amount  either  party  may  resort 
to  a  court  of  chancery  to  have  the 
amount  ascertained  by  accounts  taken 
under  its  direction,  and  all  accounts 
affecting  the  amount  of  the  debt  ought 
to  be  directed;  and  the  trustee  can  not 
proceed  to  sell  the  trust  subject  until 
the  debts  are  settled  and  ascertained. 
Wilkins  v,  Gordon,  11  Leigh  547. 

If  there  is  no  doubt  as  to  the  amount 
due,  equity  will  enjoin  the  sale  for  an 
account  to  be  taken.  Curry  v.  Hill,  18 
W.  Va.  370. 

Amount  Dependent  on  Unsettled  Ac- 
counts.— Where  it  appeared  that  the 
just  amount  of  the  debt  depended  on 
accounts  not  yet  settled,  and  so  the 
amount  due  was  unascertained,  and 
there  was  reason  to  believe  that  the 
amount  claimed  by  the  creditor  was 
not  all  due  to  him,  it  was  held  that 
this  was  a  valid  objection  to  the  sale 
made  by  the  trustees,  upon  a  bill  in 
equity  filed  by  the  heirs  of  the  debtor 
to  set  aside  the  sale.  Gibson  v.  Jones, 
5  Leigh  370. 

Where  the  amount  originally  secured 
was  fixed,  but,  on  account  of  subse- 
quent dealings  between  the  parties,  it 
appears  that  there  is  a  balance  of  ac- 
count in  favor  of  the  debtor  which 
should  be  allowed  as  a  credit  on  the 
debt  secured,  a  sale  is  improper.  Jack- 
son V.  Pleasanton,  101  Va.  282,  43  S.  E. 
573. 

There  being  a  deed  of  trust  upon 
land  in  favor  of  a  decedent's  estate, 
and  various  payments   claimed  by  the 


debtor,  and  disputed  by  the  adminis- 
trator, not  known  by  him  to  be  valid, 
or  supported  by  decisive  evidence, 
equity  has  jurisdiction  of  a  suit  in  the 
name  of  either  the  administrator,  or 
the  trustee,  or  jointly,  to  settle  the 
amount  due  on  the  debt.  Pendleton  v. 
Bower,  49  W  Va.  146,  38  S.  E.  487. 

Where  there  is  no  well-grounded  dis- 
pute as  to  the  credits  to  which  a  party 
is  entitled,  upon  a  debt  secured  by  deed 
of  trust  on  land,  and  the  balance  due 
on  the  debt  after  deducting  such  credits 
is  clear,  it  is  not  error  in  the  court  to 
ascertain  and  fix  such  amount  in  its 
order  or  decree,  dissolving  an  injunc- 
tion enjoining  a  sale  by  the  trustee  un- 
der such  deed  of  trust,  without  first 
referring  the  cause  to  a  commissioner 
to  ascertain  and  report  the  amount  due 
?nd  unpaid  upon  such  debt.  Walker  v. 
Summers,  9  W.  Va.  533. 
(c)  Removal  of  Cloud  from  Title, 
aa.   Necessity. 

Where  there  is  a  cloud  on  the  title  to 
the  trust  property,  the  trustee  should 
apply  to  a  court  of  equity  to  have  it 
removed  before  making  the  sale,  and 
if  he  fails  or  refuses  to  discharge  his 
duty  in  this  respect  any  party  inter- 
ested or  who  would  be  injured  by  his 
default  may  apply. to  a  court  of  equity 
to  have  it  removed.  Hudson  v.  Bar- 
ham,  101  Va.  63,  43  S.  ^.  189;  Gibson 
v.  Jones,  5  Leigh  370;  Rossett  v.  Fisher, 
11  Gratt.  492;  Washington,  etc.,  R.  Co. 
V.  Alexandria,  etc.,  R.  Co.,  19  Gratt. 
592,  617;  Hogan  v.  Duke,  20  Gratt.  244: 
Glenn  v.  Augusta  Perpetual  Bldg.,  etc., 
Co.,  99  Va.  695,  40  S.  E.  25;  Wilkins  r. 
Gordon,  11  Leigh  547;  Lane  v.  Tidball, 
Gilmer  130;  Miller  v.  Argyle,  5  Leigh 
460;  Gay  v.  Hancock,  1  Rand.  72;  Mil- 
ler V.  Trevilian,  2  Rob.  1;  Bryan  v. 
Stump,  8  Gratt.  241,  56  Am.  Dec.  139; 
White  V,  Mech.  Bldg.  Fund  Ass'n,  22 
Gratt.  233;  Shurtz  v.  Johnson,  28  Gratt. 
657;  Muller  v.  Stone,  84  Va.  834.  6  S. 
E.  223;  Burlew  v.  Quarrier,  16  W.  Va. 
108;  Hartman  v.  Evans,  38  W.  Va.  669, 
18   S.   E.  810;   Machir  v.   Sehon,  14  W. 
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Va.  777;  Ambler  v.  Leach,  15  W.  Va. 
€77;  Bryan  v,  McCann,  55  W.  Va.  372, 
376,  47  S.  E.  143;  Lallance  v.  Fisher,  29 
W.  Va.  512,  2  S.  E.  775,  779;  Spencer  v. 
Lee,  19  W.  Va.  179,  188. 

A  court  of  equity  will  enjoin  a  sale 
under  a  deed  of  trust,  especially  when 
given  to  secure  the  purchase  money  of 
land,  where  there  is  a  cloud  upon  the 
title  which  would  occasion  a  sacrifice 
at  such  sale.  Gay  v.  Hancock,  1  Rand. 
72;  Miller  v.  Argyle,  5  Leigh  460;  Beale 
V.  Seiveley,  8  Leigh  658,  675;  Long  v, 
Israel,  9  Leigh  556,  568;  Bank  v.  Hupp, 
10  Gratt.  23,  53;  Rossett  v,  Fisher,  11 
Gratt.  492,  499;  Peers  v.  Barnett,  12 
Gratt.  412,  416;  Bryan  v.  Stump,  8 
Gratt.  241,  247,  56  Am.  Dec.  139;  Muller 
V.  Stone,  84  Va.  834,  6  S.  E.  223.  See 
the  title  INJUNCTIONS,  vol.  7,  p. 
543. 
bb.  What  Constitues  a  Cloud  on  Title. 

Where  an  omission  of  seals  or  scrolls 
to  a  deed  raises  a  cloud  upon  the  title 
to  the  land,  the  same  should  be  recti- 
fied and  removed  by  application  to  a 
court  of  equity  before  a  sale  is  made 
under  the  deed.  Bryan  v.  Stump,  8 
Gratt.  241,  56  Am.  Dec.  139. 

A  deed  of  trust  was  executed  to  two 
trustees  to  secure  debts  therein  de- 
scribed; and  afterwards  the  grantor  spld 
the  land  and  conveyed  it  to  another, 
who  executed  *  deed  of  trust  upon  the 
land;  and  the  cestuis  que  trust  and  one 
of  the  trustees  by  deed  recorded  ac- 
knowledged the  payment  of  the  debt 
secured  by  the  first  deed  of  trust,  and 
released  the  lien.  It  was  held,  that  the 
fact  that  the  other  trustee  did  not  join 
in  the  release  deed  did  not  constitute 
such  a  cloud  on  the  title  as  would  make 
it  necessary  for  the  trustee  in  the  sec- 
ond deed  of  trust  to  resort  to  a  court  of 
equity  to  have  it  removed  before  he 
could  sell.  Dryden  v.  Stephens,  19  W. 
Va.  1. 

The  mere  fact  that  some  one  has  as- 
serted a  claim  on  the  land,  and  that 
fact  is  generally  known  in  the  com- 
munity where  the  land  is   situated,   is 


insufficient  to  justify  a  court  of  equity 
in  restraining  a  sale  under  a  trust  deed 
given  to  secure  the  purchase  money  on 
the  land.  Kinports  v,  Rawson,  29  W. 
Va.  487,  2  S.  E.  85. 

The  house  on  the  lot  in  a  city  con- 
veyed in  trust  is  burned  down,  and 
the  grantor  in  the  deed  employs  work- 
men to  build  another  house,  upon  an 
agreement  to  give  them  a  lien  upon  the 
lot  and  house  for  the  cost  of  the  build- 
ing. The  workmen  arc  not  informed 
of  the  first  lien,  until  they  have  nearly 

I  completed  the  work,  though  it  was  duly 

I  recorded.  The  whole  property  is  sub- 
ject to  satisfy  the  first  lien,  and  though 
the  builders  have  obtained  a  second 
deed    of    trust    on    the    property,    and 

I  claim  that  only  the  value  of  the  lot 
without  tne  house  should  be  applied  to 
satisfy  the  first  lien,  this  is  not  such  a 
cloud  on  the  title  as  forbade  the  trus- 
tee to  sell  under  the  first  deed;  especi- 
ally as  the  grantor  in  the  deeds  had 
obtained  an  injunction  to  a  sale  of  the 
property  on  that  ground;  which  had 
been  dissolved  before  the  advertise- 
ment  of  the   second   sale.     Graeme  v. 

I  Cullen,  23  Gratt.  266. 

'  cc.    Procedure. 

I  "A  trustee  may  under  circumstances, 
in  order  to  remove  a  cloud  upon  the 
title  to  the  realty  conveyed  to  him 
in  trust,  file  a  bill  in  equity  to  set  aside, 
and  have  declared  void,  a  tax  deed  made 

I  under    the    provisions    of    the    statute. 

'  Rurlew  v.  Quarrier,  16  W.  Va.  108." 
Bryan  v,   McCann,  55  W.  Va.   372,  47 

I  S.  E.  143. 

I      A  trustee  filed  his  bill  and  amended 

j  bill   to  remove  an  alleged  cloud  upon 

I  the  title  to  trust  property;  to  ascertain 
and  fix  the  amount  of  the  trust  debt, 

j  which  is  controverted  by  the  debtors; 
and  to  obtain  a  decree  to  sell  the  prop- 
erty for  the  amount  of  the  debt,  when 
so  ascertained  and  fixed.  The  court 
decreed  a  cancellation  of  the  tax  deed, 
alleged  to  be  a  cloud  upon  the  title, 
ascertained  and  fixed  the  amount  of  the 
trust  debt,  and  decreed  that  the  trustee 
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shall  recover  of  the  debtor  the  amount 
so  ascertained  and  fixed  by  the  court, 
and  that,  in  default  of  payment,  within 
the  time  prescribed,  the  trustee  as 
special  commissioner  shall  sell  the  trust 
property.  The  administrator  of  the  de- 
ceased trust  creditor  is  not  a  party  to 
the  suit,  although  it  appears  therein 
that  the  trust  creditor  had  died  intes- 
tate, and  that  her  administrator  had 
been  appointed  and  qualified  as  such 
before  the  institution  of  the  suit.  It 
was  held,  that  the  decree  is  erroneous, 
because  the  same  was  made  and  entered 
in  the  absence  of  a  necessary  party, 
and  because  the  recovery  in  the  name 
of  the  trustee  is  unwarranted.  Bryan  | 
:'.  McCann,  55  W.  Va.  372,  47  S.  E.  143. 
(d)  Account  of  Liens. 

In  General. — Where  the  land  con- 
veyed by  a  deed  of  trust  is  subject  to 
various  liens,  the  trustee  should  make 
application  to  a  court  of  equity  to  have 
an  account  taken  of  the  liens  and  of 
their  priorities,  and  if  he  fails  to  dis- 
charge his  duty  in  this  respect  any 
party  interested,  or  who  may  be  injured 
by  his  default,  may  take  the  necessary 
steps.  Hudson  v,  Barham,  101  Va.  63,  I 
43  S.  E.  189;  Glenn  r.  Augusta  Perpet- 
ual Bldg.,  etc.,  Co.,  99  Va.  695,  40  S.  E. 
25;  Artrip  v.  Rasnake,  96  Va.  277,  31 
S.  E.  4;  Alexander  v.  Howe,  85  Va.  198, 
7  S.  E.  248;  Lane  v,  Tidball,  Gilmer. 
130;  Gay  v.  Hancock,  1  Rand.  72;  Mil- 
ler V.  Argyle,  5  Leigh  460;  Wilkins  v, 
Gordon,  11  Leigh  547;  Miller  v.  Tre- 
vilian,  2  Rob.  1;  Bry^n  v.  Stump,  8 
Gratt.  241,  56  Am.  Dec.  139;  Rossett 
V.  Fisher,  11  Gratt.  492;  White  v.  Mech. 
Bldg.  Fund  .Ass'n,  22  Gratt.  233;  Shurtz 
V.  Johnson,  28  Gratt.  6,57;  Muller  v. 
Stone.  84  Va.  834,  6  S.  E.  223;  Gibson 
r.  Jones,  5  Leigh  370;  Washington,  etc., 
R.  Co.  V.  Alexandria,  etc.,  R.  Co.,  19 
Gratt.  592,  617;  Hogan  v.  Duke,  20 
fxratt.  244;  Lipscombe  v.  Rogers,  20 
Gratt.  658;  Mutton  v.  Lockridge,  22  W. 
Va.  159;  Rohrer  v.  Travers,  11  W.  Va. 
146,  147;  Laidley  :•.  Hinchnuin,  3  W.  Va. 
123;  Hartman  v.  Evans,  38   W.  Va.  669, 


18  S.  E.  810;  Spencer  v.  Lee,  19  W.  Va. 
179,  188;  Lallance  v.  Fisher,  29  W.  Va. 
512,  2  S.  E.  775,  779;  Machir  v.  Sehon, 
14  W.  Va.  777;  Ambler  v.  Leach,  15  W. 
Va.  677;  Bryan  v,  McCann,  55  W.  Va. 
372,  376,  47  S.  E.  143. 

And  where  a  trustee  advertised  land 
for  sale,  and  after  ascertaining  that 
there  were  several  liens  on  the  land, 
sold  it  "free  of  liens,"  and'  reported 
that  fact  to  the  court,  and  asked  that 
an  account  of  liens  be  taken  before  the 
proceeds  of  the  sale  were  disbursed,  it 
was  held,  that  the  sale  being  a  judicial 
one  was  premature  and  erroneous,  in 
that  it  was  ordered  before  the  liens 
were  ascertained  by  the  court.  Alex- 
ander V,  Howe,  85  Va.  198,  7  S.  E. 
248. 

Efifcct  When  Parties  Contract  for 
Sale  without  Account. —  But  while 
this  is  the  general  rule,  this  rule  has  no 
application  to  a  decree  for  the  sale  of 
lands  made  under  a  deed  of  trust  or 
mortgage  where  the  parties  have  con- 
tracted for  a  sale  without  an  account 
of  liens,  and  no  question  of  priority  of 
liens  is  raised  by  answer  or  othewise. 
Artrip  v.  Rasnake,  96  Va.  277,  31  S. 
E.  4. 

General  Assignment  for  Creditors. — 
The  grantor  in  such  deed  thereby  con- 
sents to  an  immediate  sale  of  such 
property,  and,  such  consent  being  anal- 
ogous to  that  given  by  a  debtor  in  a 
decree  directing  a  sale  of  his  property 
made  and  entered  with  his  consent,  he 
will  not  be  permitted  to  enjoin  such 
sale  merely  because  the  amounts  of  his 
debts,  their  priorities,  and  the  persons 
to  whom  they  are  due  and  owing  have 
not  been  ascertained,  the  amount  to  be 
raised  by  such  sale  is  uncertain,  and 
the  legal  title  is  outstanding  in  trustees 
in  prior  deeds  of  trust.  Sandu.sky  v. 
Paris,  49  W.  Va.  150,  152,  38  S.  E.  563. 
See  the  title  ASSIGNMENTS  FOR 
BENEFIT  OF  CREDITORS,  vol.  I, 
p.  799. 

Where  Trustee  Is  Agent  of  Grantor. 
— The  principle  that  the  prior  liens  must 
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be  ascertained  and  the  priorities  of 
debts  fixed  before  a  sale  can  be  made 
by  a  trustee,  does  not  apply  to  cases 
where  the  trustee  is  an  agent  of  the 
grantor,  as  well  as  trustee;  for  as  the 
grantor  could  sell  without  having  the 
liens  ascertained  he  can  authorize  his 
agent  to  do  the  same,  Preston  v. 
Stuart,  29  Gratt.  289. 

Contesting  Validity  of  Liens  before 
Commissioners. — And  where  a  bill  :s 
filed  by  the  grantor  in  a  deed  of  trust, 
and  one  of  the  cestui  que  trusts  therein, 
against  the  trustee,  and  the  other  cestui 
que  trusts  and  others,  and  a  reference 
is  made  by  the  court  to  ascertain  and 
report  the  amount  of  the  trust  debts, 
due  and  unpaid  to  each  of  the  trust 
creditors,  each  trust  creditor,  interested 
in  the  subject,  and  who  is  a  party,  should 
be  allowed  to  appear  before  the  com- 
missioner and  be  permitted  there,  if  he 
chooses,  to  contest  the  claim  of  any 
other  creditors,  interested  in  the  trust 
subject,  in  whole  or  in  part,  and  such 
creditor  may  except  to  the  report  of 
the  commissioner  for  error  therein,  in 
reporting  the  debt,  of  such  other  cred- 
itor, and  have  the  ruling  or  judgment  of 
the  court  upon  such  exception,  and  is 
entitled  to  appeal  therefrom,  where 
there  is  error  in  such  ruling  or  judg- 
ment. Feamster  v.  Withrow,  9  W.  Va. 
296. 

Who  May  Object. — Though  in  justice 
to  the  grantor  and  the  cestui  que  trust, 
the  trustee  ought  not  to  sell  lands,  un- 
til the  amounts  of  prior  liens  are  first 
ascertained,  yet  a  purchaser  at  such  sale 
has  no  right  to  complain  of  the  trustee 
making  such  sale,  the  rule  caveat 
emptor  applying  to  him.  Fleming  v. 
Holt,.  12  W.  Va.  143,  144. 

Trustee  Must  Proceed  by  Bill  in  Na- 
ture of  Creditor's  Bill. — A  trustee  can. 
not  file  a  bill  against  a  particular  judg- 
ment creditor  to  ascertain  whether  his 
debt  has  been  paid  in  whole  or  in  part; 
but  he  must  file  a  bill  in  the  nature  of 
a  creditor's  bill  to  ascertain  the  liens 
upon  the  land,  and  the  order  of  their 


!  priority.     Ambler  v.  Leach,  15  W.  Va. 
677. 

(e)    Retention   of   Cause    and   Execu- 
tion of  Trust  by  Court. 

When  the  court  has  for  any  purpose 
properly  taken  jurisdiction  of  such  case, 
it  should  proceed  to  have  the  trusts 
,  executed  under  its  direction,  and  with 
its  sanction,  when  the  interests  and 
rights  of  any  party  manifestly  require 
it.  Hartman  v.  Evans,  38  W.  Va,  669. 
18  S.  E.  810;  Hudson  v.  Barham,  lOl 
Va.  63,  43  S.  E.  189. 

On   a   bill    filed   to   enjoin   a   trustee 
from    selling    the    trust    subject    as    a 
whole,  where  it  appears  that  the  prop- 
erty  conveyed    has    been    subsequentl) 
divided  into  lots,  and  portions  of  it  sold 
to     different     purchasers     who     have 
erected    buildings    thereon,    and     that 
there  are  liens  of  mechanics  and  others 
on  the  different  lots,  and  other  impedi- 
ments to  a  fair  sale,  the  court  should 
settle   the   question   raised   by  the   bill 
I  and  retain  the  cause  and  have  the  trust 
!  executed  under  its   supervision.     Hud- 
'  son   V.    Barham,   101   Va.   63,   43    S.    E. 
189. 

d.   Injunction  against  Sale. 
I      Grounds    of    Injunction. — Generally, 
as    to    grounds    for   injunction    against 
sale  under  deed  of  trust,  see  the  title 
INJUNCTIONS,  vol,  7,  p.  538,  et  seq. 
A  grantor  in  a  deed  of  trust  can  not 
I  impeach  or  disparage  his  own  title  to 
prevent  a  sale  under  such  trust.    Martin 
V.  Kester,  46  W.  Va.  438,  33  S.  E.  238. 
I      A  reservation^  of  timber  privileges  by 
]  a  vendor,  who  covenants  with  general 
warranty,   to   his   vendee,   can   be   esti- 
mated in  value  and  the  amount  abated 
from  the  purchase  money  due  from  the 
vendee,  and  furnishes  no  ground  for  in- 
junction.    Thompson  v.  Edwards,  3  W. 
Va.  659,  660. 

Parties. — A  devisee  is  not  entitled  to 
maintain  a  bill  to  enjoin  a  sale  under 
a  trust  deed,  executed  by  all  the  dev- 
isees but  herself,  until  after  the  land 
has  been  partitioned,  as  her  interest  in 
the  land  could  not  be,  in  any  way,  af- 
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fccted  by  the  sale,  and  she  could  have 
portion  of  the  land  as  well  after 
as  before  the  sale.  Meade  v.  Campbell, 
S  Va.  Dec.  669. 

As  to  parties  defendant,  see  the  title 
INJUNCTIONS,  vol.  7,  p.  606. 

Bill. — A.  files  his  bill  praying  for  an 
injunction  to  restrain  the  sale,  by  a  trus- 
tee, of  a  tract  of  land  conveyed  to  se- 
cure the  purchase  monc^,  iJleging  "that 
since  the  purchase  was  made,  iy*f  plain- 
iiff  had  caused  a  survey  of  the  land  to  be 
made,  and  instead  of  there  being  fifteen 
hundred  acres  as  represented,  there 
were  only  nine  hundred  acres,"  and  this 
beiqg  the  only  allegation  in  the  bill, 
on  the  ground  on  which  relief  is  asked. 
It  was  held,  that  the  bill  does  not  pre- 
sent sufficient  equity,  on  its  face,  to 
justify  the  interference  of  a  court  of 
equity.  Reed  v.  Patterson,  7  W.  Va. 
263.  See  also,  the  title  INJUNC- 
TIONS, vol.  7,  p.  611. 

Answer, — A  bill  was  filed  enjoining 
the  sale  of  property  under  a  trust  made 
to  secure  purchase  money  on  real  es- 
tate, on  the  ground  of  defective  title; 
a  supplemental  bill  was  filed  setting  up 
an  alleged  outstanding  title,  other  than 
that  mentioned  in  the  original  bill,  and 
a  further  second  supplemental  bill  al- 
leged that  the  defendant  was  seeking 
to  collect,  and  had  brought  suit  foi 
that  purpose,  the  purchase  money  in  a 
foreign  court,  and  had  attached  the 
property  of  one  of  the  complainants  in 
the  court,  and  asked  him  to  be  enjoined 
from  so  proceeding.  No  answers  were 
filed  to  the  supplemental  bill.  The 
court  below  dissolved  the  injunctions, 
though  the  order  doing  so  does  not 
plainly  show  what  injunction  the  mo- 
tion was  made  to  dissolve.  It  was  held, 
that  it  does  not  matter  that  no  answer 
was  made  to  the  first  supplemental  bill, 
as  a  reference  to  the  matter  set  up  in  it 
by  a  copy  of  a  bill  filed  against  the 
defendant  claiming  a  part  of  the  land, 
shows  that  the  claim  is  wholly  un- 
founded. Thompson  v.  Edwards,  3  W. 
Va.  659. 


Order  or  Decree. — It  is  irregular  after 
decreeing  in  favor  of  the  defendant, 
in  a  suit  to  enjoin  sale  under  deed  of 
trust,  to  dismiss  the  bill,  and  the  ap- 
pellate court  will  correct  the  decree  in 
this  respect  Kraker  v.  Shields,  20 
Gratt.  377. 

A  decree  in  favor  of  defendant,  in 
suit  to  enjoin  sale  under  deed  of  trust, 
should  reserve  liberty  to  defendant  to 
apply  to  the  court,  by  motion  in  peti- 
tion in  the  cause,  for  a  sale  of  the  prop- 
erty, if  the  personal  decree  against  the 
trust  debtor  fails  to  produce  the  money, 
and  if  the  decree  is  defective  in  this 
respect  it  will  be  corrected  by  the  ap- 
pellate court.  Kraker  v.  Shields,  20 
Gratt.  377. 

Dissolution.— See  the  title  INJUNC- 
TIONS, vol.  7,  pp.  639,  643. 

Sale  or  Preservation  of  Perishable 
Property  Pending  Pinal  Hearing. — 
Where  a  trustee,  enjoined  from  selling 
trust  property,  is  afterwards  made  party 
to  another  chancery  suit  involving  the 
same  property,  which  causes  are  heard 
together  and  are  referred  to  a  com- 
missioner to  ascertain  and  report  the 
value  of  the  property,  and  the  debts 
for  which  it  is  liable,  and  the  interests 
of  the  persons  claiming  said  property; 
it  was  held,  that  there  was  no  error 
in  decreeing  sale  of  the  perishable 
property,  or  in  appointing  receivers  to 
preserve  and  rent  out  the  same.  Mad- 
dux V,  Triplett,  89  Va.  318,  15  S.  E. 
897. 
e.  The  Sale. 

(1)  Distinguished  from  Judicial  Sales. 
See    the    title    JUDICIAL    SALES 

AND  RENTINGS,  vol.  8,  p.  663. 

(2)  Amount  of  Property  to  Be  Sold. 
It  is  not  necessary  for  the  court,  be- 
fore directing  the  trustee  to  proceed  to 
sell,  first  to  refer  to  a  commissioner  to 
report  how  much  and  what  part  of  the 
trust  subject  shall  be  sold.  It  is  the 
duty  of  the  trustee  to  determine  that 
question;  and  if  he  finds  difficulty  in 
doing  so,  a  reference  to  a  commissioner 
may    be    made.      It    is    the    duty   of   a 
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trustee  not  to  sell  more  of  a  trust  sub- 
ject than  is  necessary  to  satisfy  the 
trust,  unless  interest  of  the  owner  de- 
mand it,  or  he  requests  it,  and  whether 
the  interest  of  the  owner  requires  it, 
the  trustee  in  the  exercise  of  his  dis- 
cretion must  determine.  Michie  v.  Jef- 
fries, 21  Gratt.  334;  Curry  v.  Hill,  18 
W.  Va.  370,  375;  Cleaver  v.  Matthews, 

83  Va.  801,  3  S.  E.  439;  Muller  v.  Stone, 

84  Va.  834,  6  S.  E.  223;  Morriss  z^.  Vir- 
ginia State  Ins.  Co.,  90  Va.  370,  376,  18 
S.  E.  843;  Rohrer  v.  Travers,  11  W. 
Va.    146,   155. 

Where  a  deed  of  trust  securing  a 
bond  provides,  that,  if  the  debt  is  not 
paid,  the  land  shall  be  sold  for  cash  for 
enough  to  pay  the  expenses  of  execut- 
ing.the  trust,  and  the  amount  due  upon 
the  bond,  the  commissioner  appointed 
by  the  court  to  make  the  sale,  may,  at 
the  request  of  the  owner,  sell  a  part  of 
the  tract,  if  that  will  bring  enough  in 
cash  to  pay  the  expenses  and  the  debt. 
Crenshaw   v.    Seigfried,   24    Gratt.    272. 

Where  trustee  in  a  deed  which  does 
not  prescribe  terms  other  than  those 
prescribed  by  Va.  Code,  1887,  §  2443, 
sells  the  trust  property  in  accordance 
with  the  provisions  of  said  section,  such 
sale  is  valid,  though  he  sells  only  half 
thereof,  it  being  sufficient  to  satisfy  the 
debts  secured  thereon,  and  the  debtor 
not  requiring  the  sale  of  more.  Miller 
V.  Mann.  88  Va.  212,  13  S.  E.  337. 
(3)  Place  of  Sale. 

Where  Deed  Fixes  a  Place.— Where 
the  deed  of  trust  names  a  place  for  the 
sale  of  the  trust  property  the  trustee 
has  no  discretion  as  to  the  place,  but 
it  must  be  made  at  the  place  fixed  by 
the  deed.  Fry  v.  Old  Dominion  Bldg., 
etc.,  Ass'n,  48  W.  Va.  61,  35  S.  E.  842; 
Morriss  v.  Virginia  State  Ins.  Co.,  90 
Va.  370,  18  S.  E.  843;  Shurtz  v.  John- 
son, 28  Gratt.  657. 

Where  Deed  Docs  Not  Fix  a  Place. 
— But  where  the  deed  contains  no  pro- 
visions as  to  the  place  of  sale,  the 
trustee  may  select  one,  and  either  party 
QOt  satisfied  with  his  decision  may  ap- 


ply to  a  court  of  equity  for  instructions 
prior  to  the  sale.  Morriss  v.  Virginia 
State  Ins.  Co.,  90  Va.  370,  18  S.  E.  843. 

Thus  where  the  property  on  the  out- 
skirts of  the  city  of  Richmond  was  to 
be  sold,  and  the  deed  named  no  place 
of  sale,  and  the  trustee  selected  the  city 
hall  as  the  place  of  sale,  to  which  the 
debtor  objected,  it  was  held  that  the 
debtor's  wish  should  be  respected. 
Morriss  v.  Virginia  State  Ins.  Co.,  90 
Va.  370,  18  S.  E.  843. 

Sale  Advertised  to  Be  Held  on 
Premises. — If  a  tract  of  land,  being  ad- 
vertised to  be  sold  on  the  premises,  be 
sold,  not  immediately  on  the  premises, 
but  within  eighty  yards  of  the  dwelling 
house,  within  full  view  of  it,  etc.,  about 
fifteen  or  twenty  yards  from  the  bound- 
ary line;  it  being  believed  by  some 
present  that  they  were  on  the  premises; 
such  sale,  being  regular  in  other  re- 
spects, and  no  fraud  appearing,  is  not 
to  be  set  aside.  Ferguson  v.  Franklins, 
6  Munf.  305. 
(4)  Manner  of  Sale. 

(a)  In  General. 

The  trustee  should  sell  according  to 
the  provisions  of  the  deed.  Graeme  v. 
Cullen,  23  Gratt.  266;  Heermans  v. 
Montague,  2  Va.  Dec.  6. 

(b)  Sale  as  a  Whole  or  in  Parcels. 
Where  it  will  be  to  the  debtor's  ad- 
vantage to  sell  the  whole  property  the 
whole  should  be  sold;  and  where  it 
will  best  subserve  the  debtor's  interest 
to  sell  only  a  part  of  it,  or  to  sell  it  »*n 
separate  parcels,  it  is  the  duty  of  the 
trustee  to  sell  accordingly.  Hartman 
V.  Evans,  38  W.  Va.  669,  18  S.  E.  810; 
Morriss  v.  Virginia  State  Ins.  Co.,  90 
Va.  370,  18  S.  E.  843;  Terry  v.  Fitz- 
gerald, 32  Gratt.  843;  Wilson  v.  Wall, 
99  Va.  353,  38  S.  E.  181;  Anchor  Stove 
Works  V.  Gray,  9  W.  Va.  469. 

Where  a  trustee  in  a  deed  which  does 
not  prescribe  terms  other  than  those 
prescribed  by  Va.  Code,  1887,  §  2443, 
sells  the  trust  property  in  accordance 
with  the  provisions  of  said  section,  such 
sale  is  valid,  though  he  sells  only  half 
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thereof;  it  being  sufficient  to  satisfy  the 
debts  secured  thereon,  and  the  debtor 
not  requiring  the  sale  of  more.  Miller 
V,  Mann,  88  Va.  212,  13  S.  E.  337. 

If  the  land  will  bring  a  better  price 
by  dividing  it,  and  selling  in  separate 
lots,  and  the  owner  desires  and  requests 
it,  and  the  trustee  refuseSj  the  owner 
may  invoke  the  intervention  and  as- 
sistance of  a  court  of  equity,  in  a 
proper  case,  to  control  the  trustee  in  the 
exercise  of  his  discretion.  Terry  v, 
Fitzgerald,  32  Gratt.  843. 

And  a  deed  of  trust  directing  a  sale, 
but  not  requiring  in  terms,  a  subdivi- 
sion, should  be  construed  with  reference 
to  Va.  Code,  1873,  ch.  113,  §  6,  requiring 
the  trustee,  in  case  of  default,  "to  sell 
the  property  conveyed  by  the  deed,  or 
so  much  thereof  as  may  be  necessary;" 
and  if  the  land  will  bring  a  better  price 
by  a  sale  in  lots,  and  the  owner  so  re- 
quests it,  and  the  trustee  refuses,  the 
owner  may  control  the  trustee,  in  the 
exercise  of  his  discretion,  by  applica- 
tion to  a  court  of  equity.  Morriss  v. 
Virginia  State  Ins.  Co.,  90  Va.  370,  18 
S.  E.   843. 

The  court  has  authority  to  appoint 
commissioners-  to  view  the  land  and 
take  testimony,  and  to  report  whether 
it  was  susceptible  of  division  into  dif- 
ferent tracts,  and  in  what  way,  with 
power  to  employ  a  surveyor  to  lay  Jt 
off  into  as  many  different  tracts  as 
would  promote  an  advantageous  sale. 
And  if,  upon  the  coming  in  of  the  re- 
port, the  court  is  satisfied  from  it  and 
the  testimony  that  it  would  conduce  to 
an  advantageous  sale  to  have  it  so  di- 
vided and  sold  in  separate  parcels,  it 
would  have  authority  to  decree  a  sale 
in  that  way,  and  the  order  in  which  the 
tracts  should  be  sold,  until  enough  was 
sold  to  pay  the  debt,  interest  and  ex- 
penses. Terry  v.  Fitzgerald,  32  Gratt. 
843. 

<5)  Terms  of  Sale. 
Necessity  for  Compliance  with  Deed. 

—The  sale,  as  to  all  of  its  terms,  must 
:onform  to  the  deed  of  trust  in  order 


to  be  valid;  and  if  the  deed  provides 
for  a  sale  for  cash  a  sale  made  by  the 
trustee  on  credit  is  invalid.  Fox  v.  Cot- 
tage Bldg.,  etc.,  Ass'n,  81  Va.  677; 
Lallance  v.  Fisher,  29  W.  Va.  512,  2  S. 
E.  775;  Fultz  V.  Davis,  26  Gratt.  903; 
Wytheville  Crystal  Ice,  etc.,  Co.  v. 
Frick  Co.,  96  Va.  141,  30  S.  E.  491; 
Hogan  V.  Duke,  20  Gratt.  244;  Graeme 
V.  Cullcn,  2:j  Gratt.  266;  Patch  v.  Mor- 
risett,  2  Va.  Dec.  127;  Wilson  v.  Wall, 
99  Va.  35.1,  :J8  S.  H.  181;  Fidelity  Ins., 
etc.,  Co,  V.  Shenandoah,  etc.,  R.  Co.,  32 
W.  Va.  244,  9  S.  E.  180;  Stimpson  v. 
Bishop,  82  Va.  190;  Pairo  v.  Bethell, 
75  Va.  825. 

Where  the  Jeed  provides  that  if  the 
debt  is  not  paid  the  land  shall  be  sold 
for  cash  for  enough  to  pay  the  expenses 
of  executing  the  trust,  and  the  amount 
diie  upon  the  bond,  the  commissioner  to 
make  the  sale  must  pursue  the  provi- 
sion of  the  deed  as  to  the  terms  of  sale, 
and  sell  for  cash  for  enough  to  pay  the 
expenses  of  sale,  and  the  balance  due 
upon  the  bond,  unless  the  terms  are 
altered  with  the  consent  of  the  creditor. 
Crenshaw  v.  Seigfried,  24  Gratt.  272. 

Where  a  deed  of  trust  provides  that 
if,  at  the  time  of  sale  thereof,  any  of 
the  notes  secured  thereby  shall  not  be 
due,  the  purchase  money  necessary  to 
pay  the  same  shall  be  made  payable 
when  such  notes  mature,  the  trustee 
can  not  sell  for  cash  to  pay  a  note  nof 
due  at  the  time  of  sale.  Patch  v.  Mor- 
risett,  2  Va.  Dec.  127. 

Terms  Governed  by  Law  in  Force  at 
Time  of  Execution  of  Deed.— Where 
the  law  in  force  at  the  time  of  the  ex- 
ecution of  the  deed  of  trust  provided 
that  the  sale  should  be  made  for  cash, 
and  that  law  was  repealed,  and  a  law 
subsequently  passed  providing  that 
sales  under  deeds  of  trust  should  be 
made  for  one-third  cash,  and  the  bal- 
ance on  the  credit  on  one  and  two 
years,  with  interest,  it  was  held,  that 
this  law  did  not  affect  the  right  of  the 
cestui  que  trust  to  have  his  sale  made 
for  cash.  Walker  v.  Boggess,  41  W. 
Va.  588,  23  S.  E.  550. 
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Effect  of  Grantors  Injuring  Property 
as  Defeating  Right  to  Sale  or  Credit.— 

Though  grantors  in  a  deed  of  trust  de- 
spoil the  trust  property  by  removing 
buildings  situate  thereon,  they  do  not 
thereby  forfeit  their  right  to  have  the 
property  sold  upon  a  credit  provided 
for  in  the  trust  deed.  Patch  v.  Morri- 
sett,  2  Va.  Dec.  127. 

Allowance  of  Time  to  Purchaser  after 
Cash  Sale. — Where  a  trustee  has  sold 
property  under  a  notice  specifying  the 
terms  of  the  sale  to  be  cash,  and  after- 
wards, with  the  consent  of  the  creditor 
who  is  entitled  to  receive  the  purchase 
money,  allows  the  purchaser  time  in 
which  to  pny  a  portion  of  the  purchase 
money,  receiving  notes  therefor  and  the 
residue  in  cash,  without  any  prior 
agreement  or  understanding  between 
the  trustee  and  purchaser  that  there 
should  be  an  allowance  of  credit  as  to 
any  portion  of  the  purchase  money, 
such  departure  from  the  contract  of 
purchase  does  not  invalidate  the  sale. 
Atkinson  v.  Washington  and  Jefferson 
College,  54  W.  Va.  32,  46  S.  E.  253. 

Limiting  Currency  in  Which  Pay- 
ment May  Be  Made. — Where  the  trust 
deed  provides  for  a  sale  for  cash,  and 
the  creditor  instructs  the  trustee  to  ac- 
cept in  payment  only  gold  and  silver  or 
legal  tender  currency,  the  announce- 
ment of  that  fact  at  the  sale,  without 
any  fraudulent  purpose,  will  not  vitiate 
the  sale.  Lallance  v.  Fisher,  29  W.  Va. 
512,  2  S.  E.  775. 

Effect  of  Sale  upon  Terms  Not  Au- 
thorized by  the  Deed.— Where  the 
trustee  proceeds  to  sell  the  prop- 
erty upon  terms  other  than  those  pre- 
scribed by  the  deed  of  trust,  his  deed 
is  valid  to  pass  the  legal  title  to  the 
purchaser.  Taylor  v.  King,  6  Munf. 
358;  Sulphur  Mines  Co.  v.  Thompson, 
93  Va.  293,  25  S.  E.  232. 

But  this  is  not  true  of  a  sale  made  by 
a  personal  representative  of  a  trustee,  I 
where  the  deed   confers  upon  him  the  , 
power  to  sell  the  property  if  the  trustee  ! 
dies  without  executing  it.    In  such  case 


the  personal  representative  is  clothed 
with  a  mere  naked  power  and  unless 
he  complies  with  all  the  terms  of  t'le 
deed  he  can  not  convey  a  legal  title  t«> 
the  property;  but  the  burden  of  proving 
failure  to  comply  with  the  terms  of  tne 
deed  is  on  the  purchaser.  Sulphir 
Mines  Co.  v.  Thompson,  93  Va.  293,  1^ 
S.  E.  232. 

Duty  of  Trustee  to  Take  Security 
upon  Sale  on  Credit. — Where  trustees 
sell  on  credit  they  must,  in  all  cases,  re- 
quire the  purchaser  to  give  security, 
and  the  fact  that  the  purchasers  are 
men  of  wealth  is  no  excuse.  Miller  v. 
Holcombe,  9  Gratt.  665. 

Estoppel  to  Object  to  Terms.— Where 
land,  conveyed  in  trust  to  secure  a 
bond,  is  required  by  the  trust  deed  to 
be  sold  for  cash,  and  by  consent  of  the 
owner  of  the  land,  it  is  sold  on  credit 
at  the  instance  of  the  surety  on  the 
bond,  who  is  one  of  the  purchasers  at 
the  sale,  it  was  held,  that  the  latter  can 
not  complain  of  the  change  of  terms  of 
sale.  Orr  v.  Chandler,  86  Va.  938,  11  S. 
E.  978. 

(6)  Who  May  Bid  and  Purchase. 

Trustee. — It  is  a  well-settled  principle 
of  equity  that  trustees,  and  all  persons 
acting  in  a  confidential  character  with 
respect  to  the  subject  of  the  sale,  are 
disqualified  from  purchasing  the  prop- 
erty for  themselves.  The  characters  of 
buyer  and  seller  are  incompatible,  and 
can  not  be  safely  exercised  by  the  same 
person.  The  validity  of  the  sale,  in  such 
case,  does  not  depend  upon  its  fairness, 
but  the  sale  is  voidable,  and  when  at- 
tacked, must  be  set  aside,  although  the 
price  was  fair,  or  the  best  to  be  had, 
and  the  motive  pure.  Smith  v.  Miller, 
98  Va.  535,  37  S.  E.  10;  Harrison  v. 
Manson,  95  Va.  593,  29  S.  E.  420;  Ten- 
nant  v.  Dunlop,  97  Va.  234,  241,  33  S.  E. 
620;  Carter  v.  Harris,  4  Rand.  199; 
Howery  v.  Helms,  20  Gratt.  1;  Bailey 
V.  Robinsons,  1  Gratt.  4;  Buckles  v, 
Lafferty,  2  Rob.  292;  Washington,  etc., 
R.   Co.  V.  Alexandria,   etc.,  R.   Co.,   19 


Mortgages  and  Deeds  of  Trust 


101 


Gratt.  592;  Quarles  v.  Lacy,  4  Munf. 
251. 

But  where  a  sale  is  set  aside,  solely 
on  the  ground  that  the  trust  subject 
was  purchased  by  the  trustee  at  his 
own  sale,  the  trustee  is  entitled  to  be 
reimbursed  the  amount  paid  by  him,  and 
may  hold  the  legal  title  to  the  trust 
subject  as  security  for  the  amount.  He 
is  entitled  to  interest,  and  the  value  of 
his  permanent  improvements,  if  any, 
and  is  to  be  charged  with  rents  and 
profits.  Harrison  v.  Manson,  95  Va. 
593,  29  S.  E.  420;  Smith  v.  Miller,  98 
Va.  535,  37  S.  E.  10. 

Where  a  trustee  sells  land  and  bids  it 
in  for  the  creditor,  but  no  conveyance 
or  memorandum  in  writing  of  the  pur- 
chase is  made,  nor  possession  taken,  but 
the  possession  remains  in  the  former 
owner,  under  an  agreement,  as  it  is  said, 
with  the  trustee.,  who  is  the  agent  of 
the  grantor,  that  the  said  owner  shall 
take  it  at  the  bid,  the  purchase  is  in- 
valid, and  the  creditor  will  not  be 
charged  with  the  land  at  the  price  at 
which  it  was  bid  in.  William  &  Mary 
College  V.  Pewell,  12  Gratt.  372;  Hope 
V.  Valley  City  Salt  Co..  25  W.  Va.  789. 

(7)  When  Sale  Complete. 

A  contract  of  sale  between  a  trustee 
in  a  deed  of  trust  and  a  purchaser  is 
complete,  when  the  trustee,  selling  at 
auction,  knocks  the  land  down  to  the 
bidder,  makes  a  memorandum  of  the 
sale  and  its  terms  and  signs  the  same. 
Atkinson  v.  Washington  and  Jefferson 
College,  54  W.  Va.  32,  46  S.  E.  253; 
Fleming  v.  Holt,  12  W.  Va.  143. 

As  to  waiver  of  failure  to  comply 
with  statute  of  frauds,  see  the  title 
FRAUDS.  STATUTE  OF.  vol.  6,  p. 
533. 

In  a  sale  by  a  trustee,  the  court  does 
not  accept  the  bid  of  the  purchaser,  but 
it  is  accepted  by  the  auctioneer,  when 
he  knocks  the  land  down,  and  on  the 
making  by  him  of  a  memorandum  of 
the  sale  and  its  terms,  signed  by  the 
auctioneer,  the  contract  for  the  sale  is 


as  complete  as  the  contract  for  the  sale 
made  by  a  commissioner  is  when  the 
court  accepts  the  bid  by  confirming  the 
sale.  After  such  knocking  down  of  the 
land  by  the  auctioneer  and  the  making 
of  such  memorandum,  the  purchaser 
must  accept  the  deed  and  pay  the  pur- 
chase money,  though  he  does  find  the 
title  defective.  He  must,  if  he  wishes 
to  do  so,  investigate  the  title  in  this 
case,  as  in  the  other,  while  the  contract 
is  incomplete,  that  is,  in  the  last  case, 
before  land  is  knocked  down  to  him. 
Fleming  v.  Holt,  12  W.  Va.  143;  At- 
kinson V.  Washington  and  Jefferson 
College,  54  W.  Va.  32,  46  S.  E.  253. 

f.  Report  of  Sale. 

A  sale  made  by  a  trustee  will  not  be 
set  aside  because  of  his  failure  to  make 
the  report  required  by  §  3  of  ch.  87  of 
the  Code  giving  an  inventory  of  the 
property  sold,  and  an  account  of  the 
sale.  Atkinson  v.  Washington  and  Jef- 
ferson College,  54  W.  Va.  32,  34,  46  S. 
E.  253. 

g.  Deed  to  Purchaser. 

Nature  of  Warranty  to  Which  Pur- 
chaser Entitled. — A  purchaser  of  lands 
at  public  auction,  made  by  a  trustee, 
can  only  require  a  deed  from  the  trustee 
with  special  warranty.  Fleming  v.  Holt, 
12  W.  Va.  143. 

A  purchaser  of  land  at  a  public  sale, 
made  by  a  trustee,  must  look  to  the 
title  of  the  grantor  of  the  land,  and  he 
is  entitled  only  to  a  deed  with  special 
warranty  of  title.  He  can  not  look  to 
the  trustee  for  a  good  title,  for  in  mak- 
ing the  sale  he  is  but  an  agent;  he  can 
not  look  to  the  creditor,  for  he  sells 
nothing,  and  is  merely  to  receive  the 
proceeds  of  the  sale.  Fleming  v.  Holt, 
12  W.  Va.  143,  162;  Petermans  v.  Laws, 
6  Leigh  523,  529;  Saunders  v.  Pate,  4 
Rand.  8;  Sutton  v.  Sutton,  7  Gratt.  234, 
237;  Findlay  v.  Toncray,  2  Rob.  374; 
Goddin  v.  Vaughn,  14  Gratt.  102,  117. 

Mistake  as  to  Estate  or  Interest  Con- 
veyed. — A  house  and  lot  conveyed  to 
Mrs.    M.   and   her   offsprings;  Mrs.   M. 


102 


Mortgages  and  Deeds  of  Trust 


and  her  husband  convey  the  same  to  a 
trustee  and  his  heirs,  to  secure  a  debt; 
the  trustee  advertises  the  land  to  be 
sold  in  pursuance  of  the  deed,  but 
thinking  that  Mrs.  M.  had  only'  a  life 
estate,  he  proclaims  that  only  an  estate 
for  her  life  will  be  sold,  and  that  inter- 
est is  sold  to  P.  but  the  trustee  conveys 
the  whole  fee  simple;  eight  years  after, 
M.  and  wife  file  a  bill  against  P.  to  cor- 
rect the  mistake;  and  this  bill  is  taken 
pro  confesso.  It  was  held,  that,  as  the 
bill  was  taken  for  confessed,  immaterial 
to  inquire  whether  parol  evidence  is  ad- 
missible to  prove  the  mistake  of  the 
trustee  in  selling  only  an  estate  for 
Mrs.  M.'s  life,  and  then  conveying  the 
whole  fee;  and  the  mistake  is  to  be 
corrected  by  decreeing  that  P.  shall 
reconvey  to  Mrs.  M.  the  remainder  in 
fee  expectant  on  her  own  life.  Pullcn 
V.  Mullen,  12  Lei^h  434. 

Suit  to  Compel  Execution  of  Deed  — 
A.  institutes  a  suit  in  chancery,  for  the 
purp'^\se  of  compelling  the  execution  to 
himself  of  a  deed  by  trustee  for  land 
sold  under  a  deed  of  trust,  and  to  have 
a  decree  orer  against  the  administrator 
of  the  first  assignor  (there  being  two) 
of  the  bonds  s«;cured  by  said  deed  of 
trust,  for  the  unpaid  balance  due  on 
said  bonds,  and  the  bill  makes  defend- 
ants, the  trustee,  the  administrator  of 
the  first  assignor,  and  also  the  second 
assignor.  It  was  held,  that  chancery 
has  jurisdiction  of  the  cause;  and  that 
§  16  of  ch.  99  of  the  West  Virginia  Code 
in  such  a  case  does  not  affect  the  juris- 
diction. Atherton  v.  Hull,  12  W.  Va. 
170. 

That  so  much  of  the  decree  as  dis- 
missed the  bill  as  all  the  defendants,  ex- 
cept the  trustee,  be  affirmed,  with  costs 
to  the  appellee,  the  administrator  of 
the  remote  assignor,  he  being  the  party 
substantially  prevailing;  but  so  much  of 
the  decree  as  dismissed  the  bill  as 
to  the  trustee  is  reversed,  and  the 
cause  remained,  to  have  the  deed  ex- 
ecuted by  the  trustee  delivered  to  the 
plaintiff.     Atherton  v.  Hull,  12  W.  Va. 

i;o. 


h.    Remedies  on  Failure  of  Purchaser 
to  Comply  with  Bid. 

(1)  Remedy  against  Trustee  Failing  to 
Take  Security. 

Trustees  having  sold  slaves,  a  part  of 
the  trust  subject,  to  three  partners,  all 
of  whom  were  men  of  wealth,  without 
taking  any  security  for  the  purchase 
money;  and  having  permitted  them  to 
retain  it  for  years  until  they  all 'became 
insolvent,  are  personally  bound  for  the 
amount  of  the  fund  so  lost.  Miller  v. 
Holcombe.  9  Gratt.  605. 

(2)  Specific  Performance  of  Contract 
of  Purchase. 

The  cestui  que  trust  may  bring  a  suit 
in  chancery  for  the  specific  execution 
of  a  contract,  made  by  a  third  party 
with  the  trustee  in  a  deed  of  trust,  for 
the  purchase  of  a  tract  of  land  conveyed 
by  the  deed  of  trust,  and  make  the 
trustee  and  purchaser  of  the  land  and 
grantor  in  the  deed  of  trust  defend- 
ants, though  the  more  proper  mode  of 
instituting  such  suit  would  be  for  the 
trustee  and  cestui  que  trust  to  unite  as 
plaintiffs.  Fleming  v.  Holt,  12  W.  Va. 
143. 

In  such  a  suit,  if  the  assignor  of  a 
bond  is  the  grantor  in  the  deed  of  trust, 
the  obligors  in  the  bond  need  not  be 
made  defendants.  Fleming  v.  Holt,  12 
W.  Va.  143. 

In  such  a  suit  if  any  portion  of  the 
purchase  money  due  from  the  pur- 
chaser is  found  to  be  properly  payable 
to  the  grantor  in  the  deed  of  trust, 
the  court  majr  decree  it  to  be  paid  to 
him  by  his  codefendant,  the  purchaser. 
Fleming  v.  Holt,  12  W.  Va.   143. 

Such  a  suit  may  be  brought  against 
the  purchaser  of  land  sold  at  public 
auction  by  the  trustee,  on  the  refusal 
of  the  purchaser  to  comply  with  the 
terms  of  sale,  without  the  trustee  selling 
the  land  again  at  auction;  and  if  the 
trustee  made  a  second  sale,  no  such 
suit  would  lie  against  the  first  pur- 
chaser. Fleming  v.  Holt,  12  W.  Va 
143. 

(3)  Subjection  of  Land  in  Equity. 
The   proper    remedy   for   the   collec- 
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tion  of  the  purchase  money  due  from 
nnd  unpaid  on  the  property  purchased 
at  the  trustee's  sale  (the  judgments 
recovered  at  law  on  his  bonds  having 
proved  unavailing),  is  by  a  suit  in  chan- 
cery to  subject  the  property  itself. 
Ogden  V.  Davidson,  81  Va.  757,  761, 
citing  Nulton  v.  Isaacs,  30  Gratt.  726; 
Thurman  v.  Morgan,  79  Va.  367. 

L   Title  and  Right  of  Purchaser. 

(1)  Sale  under  Void  Deed. 

In  General. — Where  a  deed  of  trust 
is  invalid  because  defectively  acknov.'l- 
edged,  a  sale  made  by  the  trustee  is  a 
mere  nullity,  and  the  deed  given  to 
the  purchaser  in  pursuance  of  the  sale 
conveys  no  title.  Schmertz  v.  Ham- 
mond,  47  W.  Va.  527,  35  S.   E.  945. 

As  Giving  Color  of  Title  Which  Will 
Ripen  intD  Title  by  Adverse  Possession. 
—See  the  title  ADVERSE  POSSES- 
SION, vol.  1,  p.  207. 

(2)  Irregular  Sale  under  Valid  Deed. 
Effect  of  Failure  of  Trustee  to  Com- 
ply with  Terms  of  Trust  Deed.— The 
trustee  in  a  deed  of  trust  takes  a  legal, 
though  a  defeasible  title,  and  a  deed 
from  him  to  a  purchaser  conveys  an 
absolute  estate  in  a  court  of  law, 
whether  the  conditions  of  the  trust 
deed  have  been  complied  with  or  not, 
though  a  different  rule  prevails  in  a 
court  of  equity.  Taylor  v.  King.  0 
Munf.  358,  8  Am.  Dec.  746;  Harris  v. 
Harris,  6  Munf.  367;  Pownal  v.  Taylor, 
10  Leigh  17.-].  183.  34  Am.  Dec.  725; 
Sulphur  Mines  Co.  v.  Thompson,  03 
Va.  293,  25  S.  E.  232;  Fulton  v.  John- 
son, 24  W.  Va.  95. 

Where  property  has  been  sold  under 
a  deed  of  trust,  the  deed  of  the  trustee 
passes  the  legal  title  to  the  purchaser; 
but,  in  equity,  a  purchaser  at  a  sale, 
made  under  a  deed  of  trust,  takes  upon 
himself  the  risk  of  the  regularity  and 
fairness  of  the  sale.  Norman  v.  Hill,  2 
Pat.  &  H.  676. 

Sale  Made  by  Personal  Representa- 
tive of  Trustee. — The  personal  repre- 
sentative of  a  trustee  in  a  deed  of  trust 
Dn  real   estate  to  secure   the  payment 


of  a  debt,  though  authorized  to  exe- 
cute the  trust  upon  the  death  of  the 
trustee,  is  clothed  with  only  a  naked 
power,  and  his  deed  does  not  invest  a 
purchaser  from  him  with  title  unless 
the  conditions  exist  which  authorize  a 
sale  by  him,  and  the  sale  is  made  in 
accordance  vvith  the  terms  of  the  trust. 
The  burden  of  proving  these  facts  is 
upon  the  party  claiming  under  such 
deed,  and  the  recitals  of  the  deed,  un- 
less made  so  by  statute,  are  not  prima 
facie  evidence  to  such  facts.  Sulphur 
Mines  Co.  v.  Thompson,  93  Va.  293, 
25  S.  E.  232. 

(3)  Right  to  Growing  Crops. 

See  the  title  CROPS,  vol.  4,  p.  95. 

(4)  Notice  of  Rights  of  Others  as  Af- 
fecting  Rights   of  Purchaser. 

Purchaser  with  Notice  of  Injunction 
against  Sale. — A  purchaser  of  such 
property  at  a  sale  made  under  a  deed 
of  trust,  with  knowledge  of  an  order 
of  injunction  to  the  sale,  acquires 
thereby  only  such  right,  as  against  the 
plaintiff  in  the  suit,  as  the  equity  of 
I  the  trust  creditor  may,  on  hearing  the 
cause,  be  held  to  confer.  Osborn  v. 
Glasscock,  39  W.  Va.  749,  20  S.  E.  702. 

Purchase  during  War  with  Notice  of 
Illegality  of  Sale.— Where  the  grantor 
in  a  deed  of  trust  was  within  the  con- 
federate lines,  and  the  grantee  was 
within  the  union  lines,  during  the  war, 
it  was  held,  that,  as  it  was  illegal  for 
the  grantor  to  pay  and  the  grantee  to- 
receive  the  debt,  the  deed  could  not  be 
'iiforccd  at  that  time  by  a  sale,  and 
that  one  who  was  present  at  the  sale, 
and  who  knew  the  circumstances,  could 
stand  in  no  better  position  than  the 
purchaser,  and  that  the  grantor  was 
entitled  to  have  his  land  in  paying  to 
the  vendee  of  the  purchaser  the  amount 
of  the  debt  which  he  owed  to  the  cred  ■ 
itor  secured  by  the  deed  of  trust. 
Walker  v,  Beauchler,  27  Gratt.  511. 

What  Constitutes  Notice. — In  Dug- 
ger  V.  Dugger,  84  Va.  130,  4  S.  E.  171, 
the  defendants  claimed  to  be  bona  fide 
purchasers,   but   it   was   held,   that   the 
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circumstances  disclosed  in  the  record 
and  recited  in  the  opinion  established 
notice. 

Witnesses  to  Prove  Notice. — In  suit 
by  children,  claiming  as  heirs  of  their 
mother,  equitable  title  to  property,  to 
annul  trust  deed  and  sale  made  thereof 
since  mother's  decease,  it  was  held,  that 
the  father  is  a  competent  witness  to 
prove  that  the  grantees  and  purchasers 
had  actual  notice  of  the  plaintiff's 
claims.  Dugger  v,  Dugger,  84  Va.  130, 
4  S.  E.  171. 

(5)  Effect  of  Prior  Sale  of  Land  for 
Taxes. 

If  a  party  holding  a  deed  of  trust 
upon  a  tract  of  land,  to  indemnify  him 
as  surety,  pays  the  taxes  on  said  tract 
of  land,  which  is  assessed  to  the  grantor 
in  said  trust  in  the  district  where  it  Is 
located,  and  said  grantor  conveys  said 
land  to  another  party,  who  has  the 
land  placed  upon  the  land  book  in  a 
different  district  from  the  one  in  which 
it  is  located,  and  suffers  the  same  to  be 
returned  delinquent  and  sold  for  taxes, 
and  the  party  entitled  to  the  benefit 
of  said  trust  purchases  said  land  at  a 
trust  sale  under  said  trust  deed,  his 
title  so  acquired  will  not  be  affected 
by  said  delinquent  sale  and  a  deed  made 
in  pursuance  thereof.  Carrell  v.  Mit- 
chell, 37  W.  Va.  130,  16  S.   E.  453. 

(6)  Action  for  Recovery  of  Property. 
Right  to  Maintain  Unlawful  Detainer. 

— The  purchaser  may  recover  the  prop- 
erty by  an  action  of  unlawful  entry  and 
detainer.  Wilson  v.  Wall,  99  Va.  353, 
38  S.  E.   181. 

Right  to  Maintain  Ejectment. — See 
the  title  EJECTMENT,  vol.  4,  p.  888. 

Limitations  to  Ejectment. — In  May, 
1816,  A.  conveys  to  S.  a  tract  of  land 
in  trust  to  secure  a  debt  to  C,  whicli 
is  duly  recorded  on  the  same  day;  and 
in  October  of  the  same  year  he  exe- 
cutes to  H.  a  title  bond  for  a  part  of 
the  land;  and  H.  immediately  enters 
into  possession  cultivating:  and  farming, 
and  claiming  it  under  ?»:  bond,  and 
continues  thus   to   hold  possession;    A. 


during  his  lifetime,  and  his  family  since, 
having  resided  on  the  residue  of  the 
tract.  In  1827,  the  trustee,  S.,  sells  un- 
der the  trust  and  conveys  the  land  to 
C,  the*  purchaser.  In  1848,  the  heirs 
of  C.  bring  ejectment  against  H.  for 
the  land  in  his  possession,  and  there 
is  a  special  verdict  which  does  not 
find  an  ouster  or  disclaimer  by  H.  It 
was  held,  that  the  possession  of  A. 
after  the  deed,  was  as  tenant  by  suf- 
france,  and  that  the  possession  by  H. 
after  his  entry,  was  of  the  same  char- 
acter; and  therefore  the  statute  of  limi- 
tations is  no  bar  to  the  action.  Creigh 
V.  Henson,  10  Gratt.  231. 

j.  Disposition  of  Proceeds. 
(1)   Pajnnent  of  Debt  Secured. 

In  General. — Where  a  deed  of  trust 
is  made  to  secure  the  payment  of  a 
just  debt,  the  property  conveyed  is 
first  liable  to  pay  the  debt.  Cla3rtor  v. 
Anthony,  6  Rand.  285;  laege  v.  Bos- 
sieux.    15    Gratt.    83. 

Where  a  trustee  in  a  deed  of  trust 
to  secure  a  debt  has  sold  the  trust  sub- 
ject, and  has  faithfully  executed  the 
trust  reposed  in  him  and  disbursed  the 
funds  that  .came  into  his  hands  in  the 
payment  of  the  debt  secured  and  the 
expenses  of  sale,  he  can  not  be  held 
responsible  for  the  proceeds  of  such 
sale  by  a  prior  judgment  creditor,  what- 
ever may  be  the  rights  of  such  creditor 
against  the  land  itself.  Nelson  v. 
Turner,  97  Va.  54,  33  S.  E.  390. 

Division  or  Apportionment  of  Pro- 
ceeds  between  Debts  Secured. — A  deed 
of  trust  was  made  to  secure  certain  cred- 
itors, for  some  of  whose  debts  sureties 
were  bound.  The  deed  directed  trustees 
so  to  dispose  of  the  trust  property  that 
no  surety  in  the  said  debts  should  suffer 
or  be  injured  on  account  thereof.  It 
was  held,  under  these  provisions  of  the 
trust  deed,  that  the  debts  for  which 
sureties  were  bound  were  preferred 
debts,  and  to  be  first  satisfied.  Miller 
V.  Holcombe,  9  Gratt.  665. 

In  1851,  N.  E.  conveyed  to  his 
brother,  J.  E.,  a  tract  of  land  on  which 
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there  were  four  deeds  of  trust  to  secure 
debts,  which  were  recognized  in  the 
conveyance  from  N.  E.  to  J.  E.;  and 
J.  E.  covenanted  to  pay  off  the  debts 
of  N.  E.,  for  which  J.  E.  and  two  others 
were  bound  as  his  sureties,  amount- 
ing to  some  $4,000.  J.  E.  paid  part  of 
the  first,  second  and  third  mortgage 
debts,  and  took  no  assignment  from 
the  creditors.  When  the  conveyance 
was  made  in  1851,  the  property  was 
worth  more  than  the  amount  of  the 
mortgage  debts  and  the  debts  for  which 
J.  E.  was  bound  as  surety  of  N.  E.; 
but  during  the  war  it  was  very  much 
mjured  by  the  enemy,  who  destroyed 
the  buildings  and  cut  off  the  timber. 
In  1871,  the  trustee  in  the  first  two 
deeds  sold  the  land  to  satisfy  the  bal- 
ance due  under  these  deeds,  and  there 
was  a  balance  left.  It  was  held,  that 
under  the  circumstances  J.  E.  is  not 
entitled  to  have  this  balance  applied  to 
repay  him  what  he  had  paid  upon  the 
debt  secured  by  the  first  three  deeds; 
for  he  was  in  fact  paying  his  own  debt; 
but  it  is  to  be  applied  to  pay,  first  the 
balance  due  under  the  third  deed, 
and  then  the  debt  secured  by  the  i 
fourth  deed.  Gayle  v.  Wilson,  30  Gratt.  | 
166. 

Enforcement  of  Pajrment  to  Bene- 
ficiary. — When  a  trustee  sells  the  trust 
subject  and  receives  the  money  for  it, 
though  he  promises  the  beneficiary  to 
pay  the  money,  the  court  of  equity 
nevertheless  retains  jurisdiction  to  en- 
force the  payment.  Neasc  v.  Capehart, 
8  W.  Va.  95. 

(2)   Power  of  Trustee  to   Retain   His 
Own   Debt   Out   of   Proceeds. 

Where   the   deed  of  trust  authorizes 
it,  the  trustee  may  first  pay  any  debt 
that  is  owning  to  him  from  the  debtor. 
French  v.  Townes,  10  Gratt.  513. 
<3)   Disposition  of  Surplus. 
<a)  In  General. 

In  a  deed  of  trust,  though  the  legal 
title  is  in  the  trustee,  his  estate  never 
becomes  absolute,  and  the  right  of  the 
debtor,  or  his  executor,  to  redeem  or 


to  receive  the  surplus  after  a  sale  is 
recognized  by  the  character  of  the  in- 
strument, if  not  by  its  terms.  Harvey 
V.  Steptoe,  17  Gratt.  289,  308;  Jones  v. 
Lockland,  2  Gratt.  81. 

(b)  Subjection  by  Grantor's  Creditors. 

H  any  surplus  remains  after  paying 
the  debt  secured  and  executing  the 
trust,  that  surplus  is  a  fund  to  which 
the  creditors  of  the  grantor  have  a 
right  to  resort,  but  it  can  not  be  reached 
by  execution  before  a  sale  under  the 
deed,  because  it  is  an  equitable  and  con- 
tingent interest.  Claytor  v.  Anthony, 
6  Rand.  285. 

Judgment  creditors  seek  to  subject 
land  of  their  debtor  which  has  been 
conveyed  in  trust  to  secure  a  debt; 
and  in  their  bill  they  charge  that  the 
deed  was  intended  by  the  grantor  to 
defraud  his  creditors,  and  the  trustee 
and  creditor  in  the  deed  were  cogni- 
zant of  the  fraudulent  intent  at  the 
time.  The  creditor  answers  and  denies 
the  fraud  and  proves  his  debt.  It  was 
held,  that  it  was  proper  to  proceed  in 
the  cause  and  decree  satisfaction  of 
the  plaintiff's  debts  out  of  the  surplus 
of  the  purchase  money  of  the  land  after 
the  satisfaction  of  the  debt  secured  by 
the  deed.  It  is  a  proper  case  for  a  de- 
cree between  defendants,  and,  the  debt 
of  the  trust  creditor  having  been  es- 
tablished, for  a  decree  in  his  favor  for 
the  debt.  Barger  v.  Buckland,  28 
Gratt.   850. 

Subjection  of  Surplus  by  Decedent's 
Creditors. — As  to  whether  surplus  is 
legal  or  equitable  assets,  see  the  title 
EXECUTORS  AND  ADMINISTRA- 
TORS, vol  5,  p.  580. 

(c)  Dower  in  Surplus. 

See  the  title  DOWER,  vol.  4,  p.  799. 

(d)  Priorities. 

In  August,  1867,  M.  sold  to  C.  a  tract 
of  land  for  $5,500,  on  credits  extending 
to  1870,  for  which  M.  had  not  obtained 
the  title,  and  $2,100  was  to  be  retained 
until  the  death  of  F.  upon  the  pay- 
ment of  the  interest.       C.  paid  in  cash 
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$500,  and  of  the  payment  of  $1,000 
due  the  1st  of  March,  1868,  C.  paid  in 
July,  $425.  M,  obtained  a  deed  for  the 
land  on  the  5th  of  May,  1868,  and  on 
the  same  day  conveyed  it  to  W.  in 
trust  to  secure  the  amount  due  F.'s 
heirs.  This  debt  falling  due  in  1869, 
W.  advertised  and  sold  the  land  to  J. 
for  $4,328,  one-third  cash,  and  the  bal- 
ance in  one  and  two  years;  and  in 
March,  1870,  J.  was  put  in  possession, 
and  complied  with  the  terms  of  sale. 
On  the  28th  of  April,  1870,  M.  assigned 
to  T.,  trustee  in  a  deed  from  M.  to  se- 
cure debts  he  owed  J.,  the  balance  of 
the  purchase  money,  after  the  payment 
of  the  debt  to  F.'s  heirs,  for  the  pur- 
pose of  his  trust;  and  on*  the  2d  of 
May,  W.,  the  trustee,  acknowledged 
notice  of  the  assignment.  On  the  9th 
of  September.  1870,  M.  and  C.  had  a 
settlement,  when  by  writing  under  seal 
M.  acknowledged  he  owed  C.  $778.36, 
on  account  of  C.'s  payments  on  the 
land.  C.  files  his  bill  against  M.  J.  and 
W.,  to  subject  the  balance  of  purchase 
money  in  W.'s  hands  after  satisfying 
the  trust  in  favor  of  F.'s  heirs;  and  J. 
and  W.  answer,  denying  all  notice, 
actual  or  constructive,  of  C.'s  contract 
or  claim.  It  was  held,  that  C.  not  hav- 
ing had  his  contract  with  M.  for  the 
purchase  of  the  land  recorded,  and  J. 
and  M.  denying  all  notice,  actual  or 
constructive,  of  C.'s  contract  or  claim, 
J.'s  right  to  the  surplus  of  the  trust 
fund  in  the  hands  of  W.  is  superior  to 
that  of  C.  Marshall  v.  Cross,  26  Gratt. 
679. 

After  a  sale  of  the  mterest  of  a 
partner  under  a  deed  of  trust  by  him, 
and  its  purchase  by  the  other  partner, 
the  money  in  the  hands  of  the  trustee 
was  the  individual  money  of  the  re- 
tiring partner  being  the  price  paid  by 
the  other  partner  for  his  interest,  and 
the  secured  creditor  is  entitled  to  be 
paid  her  debt  out  of  this  fund  in  pref- 
erence to  the  social  creditors  of  said 
firm;  and  said  social  creditors  are  to 
look  to  the  property  in  the  hands  of 
the  other  partner,  for  the  payment  of 


their   debts.     Maxwell  v.  Wheeling,  9 
W.  Va.  206. 

(4)  Apportionment  of  Proceeds  be- 
tween Separate  Parcels  Sold  To- 
gether. 

If  one  coparcener  purchases  the 
tract  received  by  another  in  partition 
and  contemporaneously  with  the  deec 
to  him  gives  a  deed  of  trust  thereor 
and  on  his  original  tract  received  in 
such  partition  to  secure  the  purchase 
price,  and  also  to  secure  other  debts, 
upon  a  sale  thereafter  by  the  trustee 
where  it  appears  that  the  tracts  were 
offered  separately  and  then  as  a  whole, 
and  the  latter  offer  was  accepted,  the 
price  obtained  should  be  apportioned 
between  the  two  tracts  in  the  same  pro- 
portion that  the  prices  bore  to  each 
other  when  offered  separately,  and  the 
value  of  the  tract  so  purchased  should 
be  first  applied  to  the  payment  of  the 
purchase  price  thereof.  It  is  error  to 
divide  the  fund  equally  merely  because 
the  tracts  are  supposed  to  have  been  of 
equal  value  in  the  first  instance. 
Crockett  v.  Woods,  97  Va.  391,  34  S. 
'  E.  96. 

(5)  Duty  of  Purchaser  to  See  to  Ap- 
plication  of   Purchase   Money. 

If  a  deed  convey  real  and  personal 
property  to  a  trustee  upon  trust  to  sell 
the  property  for  cash  or  on  credit  at 
any  time  he  thinks  proper  and  to  pay 
over  the  proceeds  to  an  infant,  when 
he  attains  the  age  of  twenty-one, 
whether  the  property  be  sold,  before 
or  after  the  infant  attains  his  majority, 
the  purchaser  is  not  bound  to  see  to 
the  application  of  the  purchase  money. 
Woodwine  v.  Woodrum,  19  W.  Va.  67. 

The  question.  Is  a  purchaser  bound 
to  see  to  the  application  of  the  pur- 
chase money?  has  reference  to  the  state 
of  things,  at  the  time  the  deed  is  made, 
and  depends  entirely  upon  the  word- 
ing of  the  deed  and  not  on  the  state  of 
facts,  which  may  exist,  when  the  sale 
is  actually  made.  Woodwine  v.  Wood- 
rum,  19  W.  Va.  67.  68. 

When    an     interval     must     or    may 
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properly  elapse  between  the  sale  and 
the  payment  out  of  the  purchase 
money,  the  purchaser  is  not  bound  to 
see  to  the  application  of  the  purchase 
money.  Woodwine  v.  Woodrum,  19 
W.  Va.  67,  68. 
k.  Setting  Aside  Sale. 
(1)  Grounds. 

(a)  In  GeneraL 

A  sale  under  a  trust  deed  will  not  be 
set  aside  unless  for  weighty  reasons. 
Corrothers  v.   Harris,   23   W.   Va.    177. 

One  who  complains  of  such  a  sale  is 
not  entitled  to  more  favorable  treat- 
ment in  a  court  of  equity  than  a  per- 
son who  complains  oi  an  unconfirmed 
judicial  sale.  Atkinson  v.  Washington 
and  JeflFerson  College,  54  W.  Va.  32, 
34,  46  S.  E.  253. 

In  Morriss  v.  Virginia  State  Ins.  Co., 
90  Va.  370,  375,  18  S.  E.  843,  it  is  said, 
after  the  sale  has  been  made,  the  court 
interposes  with  more  reluctance  than 
when  it  is  applied  to  in  the  first  in- 
stance, and  before  the  sale  is  actually 
made.  Citing  Taylor  v.  King,  6  Munf. 
358,  366;  Harris  v.  Harris,  6  Munf.  367, 
368;  Gibson  v.  Jones,  5  Leigh  370; 
Hughes  V.  Caldwell,  11  Leigh  342,  348. 

(b)  Inadequacy  of  Price. 
Inadequacy  Must  Raise  Presumption 

of  Fraud. — It  is  well  settled  that,  where 
the  sale  is  fair  and  regular  in  all  re- 
spects, it  will  not  be  set  aside  for 
inadequacy  of  price,  unless  the  inade- 
quacy be  so  gross  as  to  justify  the 
presumption  of  fraud.  Lallance  v. 
Fisher,  29  W.  Va.  512,  2  S.  E.  775,  780; 
Bradford  v.  McConihay,  15  W.  Va.  732; 
Atkinson  v.  Washington  and  Jefferson 
College,  54  W.  Va  32,  34,  46  S.  E.  253. 
What  Constitutes  Inadequacy  Jus- 
tifjring  Setting  Aside  of  Sal  e. — 
Where  the  property  was  sold  for  one 
thousand  dollars,  and  the  average  of 
the  testimony  fixed  its  value  at  about 
one  thousand,  seven  hundred  dollars, 
and  the  plaintiff  in  his  bill  averred  that 
he  was  willing  to  give  at  least  one 
thousand,  five  hundred  dollars  for  it, 
it    was    held,    that   under    the    circum- 


stances, the  price  was  not  so  grossly 
inadequate  as  to  furnish  evidence  of 
fraud.  Corrothers  v.  Harris,  23  W.  Va. 
177,  182. 

A  court  will  not  enjoin  a  conveyance 
by  a  trustee  of  lots  sold  by  him  under 
a  deed  of  trust  on  the  ground  of  inade- 
quacy of  the  price  bid  and  because  the 
lots  were  offered  together  in  bulk, 
where  no  fraud  is  shown,  and  it  does 
not  appear  that  the  sale  was  not  open 
and  fair,  and  made  in  accordance  with 
the  trust  deed,  nor  that  any  one  else 
would  have  bid  more  had  the  lots  been 
offered  separately.  Old  Dominion  In- 
vestment Co.  V.  Moomaw,  2  Va.  Dec. 
419. 

The  decree  of  a  circuit  court  setting 
aside  a  sale  made  by  a  trustee  on  the 
ground  of  inadequacy  of  price,  where 
the  evidence  of  unimpeached  witnesses 
varied  in  their  estimate  of  value  from 
500  to  600,  to  650,  to  700,  to  725  and  to 
800  dollars,  and  where  the  highest  bid 
at  public  auction  was  605  dollars  and  15 
cents,  and  the  property  was  actually 
sold  at  private  sale  for  650  dollars,  is 
erroneous;  no  fraud  being  proven. 
Basnett  v.  Higgins,  2  W.  Va.  485. 

A  sale  for  one-half  the  estimated 
value  is  not  such  inadequacy.  Lallance 
V.   Fisher,  29  W.   Va.  512,  2  S.   E.  775. 

Sale  of  Undivided  Interest. — In 
James  v.  Gibbs,  1  Pat.  &  H.  277,  it  was 
held,  that  it  was  improper  for  a  trustee 
to  sell  under  a  deed  of  trust,  for  a  very 
inadequate  price,  an  undivided  interest 
in  real  estate,  on  the  day  after  a  decree 
in  a  suit  for  partition  had  been  ren- 
dered for  a  sale  of  the  whole  subject, 
by  which  the  grantee's  interest  was 
precisely  ascertained. 

Property  in  Hands  of  Bona  Fide 
Purchaser  for  Value. — Where  a  sale 
was  made  under  a  deed  of  trust,  and 
the  grantee  under  the  deed  from  the 
trustee,  had  sold  the  land  to  an  inno- 
cent purchaser  for  value,  it  was  held, 
that  the  sale  would  not  be  set  aside  on 
the  ground  that  the  price  for  which  it 
was   sold  was   inadequate.     Dryden  v. 
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Stephens,  19  W.  Va.  1;  Spencer  v,  Lee, 
19  W.  Va.  179. 

Sale  for  Inadequate  Price  without 
Obtaining  Legal  Title. — The  trustee 
liaving  sold  the  property  for  one-fourth 
of  its  value,  without  getting  the  legal 
title,  and  the  principal  creditor  secured 
by  the  deed  having  become  the  pur- 
chaser, and  the  grantor  being  absent 
nt  the  time,  and  the  money  to  pay  the 
debts  having  been  forwarded  to  his 
agent  at  the  place  of  the  sale,  and 
being  at  the  time  in  the  postoffice  at 
the  place  and  not  delivered  to  the 
agent,  though  in  the  expectation  of  re- 
ceiving it  he  had  several  times  applied 
at  the  office  for  the  letter,  a  court  of 
equity  will  set  aside  the  sale.  Ros- 
sett  V.   Fisher,  11   Gratt.  492. 

Sale  for  Inadequate  Price  Forced  by 
Creditors. — A  trustee  selling  land  under 
a  deed  of  trust  ought  not  to  permit 
the  creditor's  agent  to  force  the  sale 
at  an  inadequate  price  in  the  absence 
of  other  bidders.  Quarles  v.  Lacy,  4 
Munf.  251;  Rossett  v.  Fisher,  11  Gratt. 
492. 

Estoppel  to  Object  to  Inadequacy. — 
.\  court  of  equity  will  not  set  aside  a 
sale  made  by  a  trustee,  on  the  ground  of 
inadequacy  of  price  occasioned  by  the 
acts  of  complainant  at  sale.  Jones  v. 
Neale,  2  Pat.  &  H.  339;  Forde  v.  Her- 
ron,  4  Munf.  316;  Graeme  v,  Cullen,  23 
Gratt.  266,  286. 

(c)  Sale  during   Grantor's    Last    Ill- 
ness. 

The  fact  that  the  debtor  was  ill  at 
the  time  of  the  sale  and  died  very  soon 
thereafter  is  no  ground  to  set  aside  a 
sale  made  under  a  deed  of  trust,  which 
is  otherwise  valid.  Bowles  v.  Brauer, 
89  Va.  466,  16  S.  E.  356. 

(d)  Sale  after  Grantor's  Death. 

And  a  court  of  equity  will  in  no  case 
set  aside  a  sale  simply  because  made 
subsequent  to  the  death  of  the  grantor. 
Spencer  v.  Lee,  19  W.  Va.  179;  Sulphur 
Mines  Co.  v.  Thompson,  93  Va.  293,  25 
S.  E.  232. 


(e)  Property  Encumbered  at  Time  of 
Sale. 

A  court  of  equity  will  decline  to  set 
aside  a  sale  made  by  a  trustee  simply 
upon  the  ground  that,  at  the  time  of  the 
sale,  the  trust  property  was  incum- 
bered by  other  trust  and  judgment 
liens,  especially  when  it  appears  that 
there  is  no  uncertainty  or  controversy 
as  to  the  amounts  and  priorities  of  such 
liens.  Lallance  v.  Fisher,  29  W.  Va. 
512,  2  S.  E.  775. 

(f)  Want  of,  or  Defects  in,  Advertise- 
ment or  Notice  of  Sale. 

See  ante,  "Advertisement  or  Notice 
of  Sale,"  XV,  C,  2,  c,  (1). 

(2)    Diligence  in  Applsdng  for  ReHef. 

To  set  aside  a  sale  for  inadequacy  of 
price,  irregularity  in  or  want  of  suffi- 
cient notice  of  sale,  or  because  of  in- 
cumbrances over  the  land  at  the  time 
of  sale,  a  party  must  proceed  without 
unreasonable  delay.  Fowler  v,  Lewis, 
36  W.  Va.  112,  14  S.  E.  447;  Fontaine 
V.  Fitzhugh,  36  W.  Va.  112,  14  S.  E. 
447;  Corrothers  v.  Harris,  23  W.  Va. 
177. 

The  trustee  in  a  deed  conveying  land 
to  secure  payment  of  a  debt,  by  his 
will  devises  the  land  to  his  executors, 
and  expressly  directs  and  empowers 
them  to  sell  the  same  in  execution  of 
the  trust.  The  executors  accordingly 
sell  the  land,  their  sale  being  fairly 
made,  and  for  a  price  which  is  the  full 
value  at  the  time.  This  sale  is  made 
in  1818,  after  the  death  of  the  grantor 
in  the  deed;  whose  heirs  are  two 
daughters,  both  married,  and  one  of 
them  absent  from  the  commonwealth 
when  the  sale  takes  place.  The  hus- 
band of  the  other  is  present  at  the  sale, 
assents  to  it,  and  receives  the  surplus 
proceeds  after  payment  of  the  debt, 
one  moiety  as  the  share  of  his  wife, 
the  other  as  the  share  of  the  absent 
daughter,  for  whom  he  undertakes  to 
act.  The  husband  of  the  latter  having 
died,  she  returns  to  Virginia  in  1820, 
and  thenceforth  resides  with  her 
brother-in-law  and  sister,  in  the  same 
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town  in  which  the  land  is  situated. 
The  purchaser  makes  valuable  improve- 
ments on  the  property;  and  no  claim 
whatever  is  made  or  intimated  by  any 
of  the  parties,  until  1835,  when  a  bill 
is  filed  by  the  husband  and  wife  and 
the  widowed  daughter  seeking  a  re- 
demption or  resale,  on  the  ground  that 
the  executors  of  the  trustee  had  no 
authority  to  sell.  The  wife  dying  pend- 
ing the  suit,  the  same  is  revived  in  the 
names  of  her  children  and  heirs.  It 
was  held  that  the  devise  by  the  trus- 
tees passed  the  title  to  his  executors; 
the  executors  had,  however,  no  author- 
ity to  act  in  execution  of  the  trust;  but 
under  the  circumstances  of  the  case, 
the  sale  shall  not  be  disturbed,  even 
in  favor  of  the  heirs  of  the  party  whose 
coverture  continued  from  the  time  of 
the  sale  until  the  institution  of  the  suit. 
Hughes   V,   Caldwell,   11    Leigh   342. 

Lapse  of  less  than  two  and  a  half 
years  after  a  sale  under  a  deed  of  trust, 
procured  through  the  fraudulent  repre- 
sentations of  one  representing  himself 
as  entitled  to  the  benefit  of  its  pro- 
visions will  not  bar  a  suit  to  set  aside 
the  sale  when  the  suit  is  not  barred 
by  the  statute  of  limitations.  Cottrell 
V,  Watkins,  89  Va.  801,  17  S.  E.  328. 

(8)    Parties. 

Where  one  of  several  debts  secured 
by  a  deed  of  trust  has  been  paid,  but 
the  evidence  of  the  debt,  uncanceled, 
has  been  subsequently  transferred  to  a 
third  person,  who  has  pledged  the  same 
as  collateral,  and  the  holder  thereof 
directs  the  trustee  to  sell  for  its  pay- 
ment, and  a  sale  and  conv^ance  in 
pursuance  thereof  has  been  made  by 
the  trustee,  the  holder  of  the  evidence 
of  debt  is  a  necessary  party  to  a  suit 
brought  by  other  creditors  secured  to 
vacate  the  sale  made  by  the  trustee,  and 
no  final  decree  can  be  made  in  the 
cause  in  the  absence  of  such  holder. 
Wasserman  v.  Metzger,  102  Va.  837, 
47  S.  E.  820. 

H.  executes  a  deed  of  trust  convey- 
ing real  estate  to  indemnify  two  sure- 


ties of  the  grantor  in  an  injunction 
bond.  A  sale  is  made  by  the  trustee, 
and  the  property  bought  by  one  of  the 
sureties.  Subsequently  H.  files  a  bill 
against  the  purchaser  to  have  the  sale 
canceled  and  the  property  reconvcyed 
to  himself,  on  the  ground  that  tliere 
was  nothing  due  from  him  at  the  time 
of  the  sale,  and  that  the  surety's  claims 
ai;ainst  the  grantor  were  the  result  of 
fraudulent  transactions;  no  charges 
were  made  against  the  trustee,  and  no 
relief  sought  against  him.  It  was  held, 
tliat  the  other  surety  in  the  injunction 
bond  is  a  necessary  party,  but  that  the 
trustee  is  not.  Hoffman  v.  Shield.*^.  8 
W.   Va.  32. 

In  a  suit  to  set  aside  a  sale  of  land 
under  a  deed  of  trust,  where  the 
grantor  is  dead,  his  personal  represent- 
ative and  heirs  at  law  are  necessary 
parties.  Spencer  v.  Lee,  19  W.  Va. 
179. 

Where  the  cestui  que  trust  is  dead, 
his  personal  representative  is  a  neces- 
sary party  in  such  case.  Spencer  v. 
Lee,  19  W.  Va.  179. 

Where  there  is  such  a  defect  of  par- 
ties to  a  suit  that  injustice  may  be  done, 
if  the  absent  parties  be  not  before  the 
court,  this  court  will  remand  the  case 
in  order  that  proper  parties  may  be 
brought  before  the  court,  although  no 
objection  on  that  ground  was  made 
either  in  the  trial  court  or  here.  Was- 
serman V.  Metzger,  102  Va.  837,  47  S. 
E.   820. 

(4)    BUL 

An  injunction  is  awarded  upon  a  bill 
restraining  a  trustee  from  selling  the 
trust  property,  which  is  real  estate, 
upon  the  ground  that  there  is  a  defect 
in  the  title  to  a  part  of  the  property, 
usury  in  a  portion  of  the  trust  debt, 
and  the  existence  of  other  trust  deeds 
and  judgment  liens  on  the  property. 
An  order  is  subsequently  made  by  the 
court  dissolving  the  injunction,  den>in:r 
the  relief  prayed,  and  dismissing  tlr* 
bill.  The  trustee  then  sells  the  prop- 
erty under  and  according  to  the  terms 
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•f  the  trust  4eed.  Aftpr  the  sale  is 
completed  by  conveying  the  property 
to  the  purchaser,  the  order  dismissing 
the  suit  is  set  aside,  and  leave  given 
the  plaintiff  to  amend  his  bill,  which 
he  does  by  making  the  purchasers  at 
the  trust  sale  and  others  parties.  This 
amended  bill,  however,  does  not  allege 
that  there  is  any  defect  in  the  title  to 
the  property  sold  by  the  trustee,  or 
that  there  is  any  usury  in  the  trust 
debt,  or  any  uncertainty  in  any  of  the 
trust  debts  or  judgment  liens,  with 
their  priorities;  but  it  seeks  to  set  aside 
the  sale  upon  the  ground  that  the  same 
was  improperly  made  by  reason  of 
the  facts  disclosed  in  the  bill,  and  pro- 
ceedings in  said  suit,  and  that  the  re- 
versal of  the  order  dismissing  the  suit 
vacated  the  isale,  and  upon  other  spe- 
cific grounds  depending  on  extrinsic 
facts  which  the  plaintiff  wholly  failed 
to  sustain  by  proofs.  The  court  below 
dismissed  the  bill.  It  was  held,  that 
there  was  no  error  in  such  dismissal  of 
the  suit.  Lallance  v.  Fisher,  29  W.  Va. 
512,  2  S.  E.  775. 

A  sale  will  not  be  set  aside  on  the 
ground  of  inadequacy  of  price,  at  the 
instance  of  such  holder  of  a  subsequent 
deed  of  trust,  or  purchaser  at  a  sale 
made  thereunder,  when  his  bill  is  un- 
accomp>nied  by  an  offer  to  pay  a  larger 
price  for  the  land  than  that  for  which 
it  sold,  and  bond  or  other  guaranty 
that  such  higher  price  will  be  paid  on 
a  resale  and  the  evidence  as  to  the 
value  of  the  land  does  not  clearly  show 
that  the  price  for  which  it  sold  is-  so 
inadequate  as  to  shock  the  conscience 
and  indicate  that  a  fraud  has  been  per-, 
petrated  upon  the  rights  of  the  party 
complaining.  Atkinson  v.  Washingtcm 
and  Jefferson  College,  54  W.  Va.  32, 
34,  46  S.  E.  253. 

(6)   Evidence. 

In  suit  by  children,  claiming  as  heirs 
of  their  mother,  equitable  title  to  prop, 
erty,  to  annul  trust  deed  and  sale 
made  thereof  since  mother's  decease, 
it  was  held,  that  the  father  is  a  com- 


petent witness  to  prove  that  the  gran- 
tees and  purchasers  had  actual  notice 
of  the  plaintiffs  claims.  Dugger  v. 
Dugger,  84  Va.  130,  4  S.  E.  171. 

As  to  presumptions  and  evidence  as 
to  advertisement  or  notice  of  sale,  s^u 
ante,  "Advertisement  or  Notice  of 
Sale,"  XV,  C,  2,  c,  (1). 
(6)  Allowance  to  Purchaser  for  Perma- 
nent Improvements. 

See     the    title     IMPROVEMENTS, 
vol.  7,  p.  334. 
1.  Fraudulent  or  Wrongful  Sale. 

Right  of  Grantor's  Creditors  to  Levy 
on  Property  in  Hands  of  Purchaser  un- 
der Fraudulent  Sale.— If  a  sale  under  a 
deed  of  trust  be  fraudulent  so  as  to  be 
void  between  the  purchaser  or  cestui 
que  trust  and  the  creditors  of  the  origi- 
nal debtor,  yet  as  the  deed  is  good  it 
will  operate  to  shield  the  property  con- 
veyed, for  the  benefit  of  the  cestui  que 
trust,  from  the  execution  of  the  cred- 
itors of  the  original  debtor.  In  other 
words  it  will  operate  as  effectually  to 
prevent  an  execution  from  being  levied 
on  the  property  as  if  there  had  been 
no  sale.  Claytor  v.  -\nthony,  0  Rand 
285. 

Liability  of  Trustee  for  Wrongful 
Sale. — A  sale  under  a  trust  deed  was 
declared  invalid  long  after  it  was  made, 
and  the  trustee's  representatives  were 
adjudged  to  pay  into  court  the  value  of 
the  land  when  sold,  with  interes*.  rh<* 
debt  was  then  paid  from  the  trustee's 
estate;  but  the  amount  paid  was  less 
than  the  value  of  the  land,  with  in- 
terest. It  was  held,  that  the  trustee's 
representatives  must  pay  into  court  the 
difference  for  the  benefit  of  the  debtor's 
estate.  Mosby  v.  Johnson,  86  Va.  429, 
10  S.  E.  4si5. 
ni.    Resale. 

A  sale  of  land  made  by  a  trustee  un- 
der a  deed  of  trust  did  not  comply  with 
all  of  the  provisions  of  the  trust  deed, 
so  the  purchaser  reconveyed  the  land 
to  the  trustee,  who  proceeded  to  make 
a  second  sale  in  accordance  with  the 
deed    of    trust.     The    party   who    pur- 
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chased  the  land  at  the  first  sale  be- 
came the  purchaser  at  the  second  sale. 
It  was  held,  that  the  second  sale,  com- 
plying with  all  the  requirements  of 
the  deed  of  trust,  was  valid,  whether 
the  first  was  void  or  not.  Fulton  v. 
Johnson,  24  W.  Va.  95. 

3.   Foreclosure  by  Suit  in  Equity, 
a.    Right  to  Foreclose. 
(1)    As  Affected  by   Form  of  Instru- 
ment. 

Effect  of  Provision  for  Payment  of 
Debt  Out  of  Rents  and  Profits.— Where 
a  mortgage  contained  a  clause  which 
provided  that,  after  default,  the  mort- 
gagees might  enter  upon  the  property, 
and  receive  the  rents,  issues  and  profits 
thereof  for  their  indemnity,  it  was  con- 
tended that  no  sale  should  be  decreed 
unless  the  profits  were  inadequate  for 
such  indemnity,  though  there  was,  in 
the  deed,  an  absolute  conveyance  of 
the  fee,  with  a  defeasance,  as  usual,  in 
case  of  payment,  but  the  right  of  the 
mortgagees  to  have  a  foreclosure  and 
sale,  was  held  not  to  be  impaired  by 
such  clause.  Harkins  v.  Forsyth,  11 
Leigh  294. 

Deed  of  Trust  to  Secure  Trustees 
and  Other  Creditors. — A  conveyance  to 
trustees  to  secure  creditors,  amongst 
whom  are  the  trustees  themselves,  is, 
in  legal  effect,  a  mortgage,  and  the 
regular  course  of  procedure  Is  to  file 
a  bill  in  equity  for  its  foreclosure. 
Morgan  v.  Glendy,  92  Va.  86,  22  S.  E. 
854. 

Deed  of  Trust  Not  Naming  Cred- 
itors.— The  deed  not  naming  the  cred- 
itors, the  only  mode  of  proceeding 
open  to  them  was  by  bill  in  equity, 
where  the  necessary  parties  might  be 
convened,  their  rights  and  liabilities 
ascertained  and  adjusted,  and  the  trust 
enforced  under  the  supervision  of  the 
court.  Hudgins  v.  Lanier,  23  Gratt. 
494. 

(2)    Pending  Action  at  Law  on  Mort- 
gage 

See  ante,  "During  Pendency  of  Suit 


to     Enforce     Mortgage    or     Deed    of 
Trust,"  XV,  A,  1,  b. 

(3)  Previous  Exhaustion  of  Personal 
Remedies. 

A  conveyed  real  estate  to  B  to  secure 
four  notes,  payable  in  6,  12,  18  and  24 
months  to  C,  who  lived  in  Kentucky. 
The  notes  were  indorsed  by  C  and  de- 
posited by  him  in  bank  for  collection. 
A  conveyed  to  D  this  real  estate,  with 
much  more,  in  trust  for  payment  of  his 
debt,  the  debts  being  a  lien  upon  any 
of  the  property  to  be  paid  first.  D 
->old  the  greater  part  of  the  real  estate 
conveyed  to  B,  and  conveyed  the  same 
by  deeds  of  different  dates  to  the  pur- 
chasers; and  some  of  these  purchasers 
conveyed  subsequently  to  others.  The 
last  two  of  the  notes  were  protested 
for  nonpayment,  and  D  paid  them  to 
the  bank  in  confederate  notes,  and  took 
them  up;  confederate  notes  being  then 
the  only  currency,  and  being  generally 
received  by  the  banks  in  payment  of 
notes  either  owned  by  the  bank  or  de- 
posited for  collection,  and  being  then 
depreciated  to  about  twelve  for  one  in 
gold;  but  the  deed  of  trust  to  B  was 
not  released.  After  the  war  C  filed 
his  bill  claiming  that  the  two  notes 
were  still  due,  and  seeking  to  enforce 
the  trust  for  their  payment,  and  he 
made  A,  the  bank,  D,  and  the  pur- 
chasers from  D,  and  the  holders,  par- 
ties. It  was  held,  that  C  is  entitled  to 
have  a  decree  for  the  sale  of  the  said 
real  estate,  without  first  proceeding 
against  A,  or  the  bank,  or  D,  or  any 
other  person.  Alley  v.  Rogers,  19 
Gratt.  366. 

(4)  Resort  to  Personalty  before  Pro- 
ceeding against  Realty. 

A  mortgagee  can  not  be  compelled, 
in  order  to  get  hold  of  the  mortgaged 
subject,  to  go  into  an  account  of  the 
personal  assets.  Patton  v.  Page,  4 
Hen.  &  M.  449. 

A  mortgagee  of  land  and  slaves,  can 

not  be  compelled  to  resort  to  a  sale  of 

the    slaves   before   he    can    disturb   the 

possession  of  bona  fide  purchasers  Q 
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the  lands  from  the  mortgagor;  but  the 
decree  against  such  purchasers  ought 
to  permit  them,  after  satisfying  the 
claim  of  the  mortgage,  to  seek  in- 
demnity out  of  the  mortgaged  slaves, 
or  the  estate  of  the  mortgagor,  or  any 
other  person  liable  to  such  demand,  so 
far  as  the  mortgagee  might  be  able  to 
charge  such  parties,  or  otherwise. 
Mayo  V.  Tomkies,  6  Munf.  520. 

Necessity  of  Resorting  to  Remedy 
against  Insurance  Company  Where 
Building  Is  Destroyed. — A  vendor  of  a 
house  and  lot  transfers  to  the  vendee 
in  insurance  policy  upon  the  house, 
md  takes  a  deed  of  trust  upon  the 
lOuse  and  lot  to  secure  the  purchase 
money.  The  house  is  afterwards  con- 
sumed by  fire.  The  debt  not  being 
paid,  the  vendor  is  not  bound  to  pursue 
the 'insurance  company,  but  may  en- 
force payment  by  sale  of  the  house  and 
lot.  Graeme  v.  Cullen,  23  Gratt.  266, 
267. 

b.   Accrual  of  Right  to  Foreclose. 

A  suit  to  enforce  the  deed  of  trust 
may  be  brought  when  the  debt  secured 
by  it  has  become  due  and  remains  un- 
paid, unless  the  deed  of  trust  provides 
otherwise.  Kyger  v.  Sipe,  89  Va.  507, 
16  S.   E.  627. 

Where  a  trust  deed  provides  that  in- 
terest shall  be  paid  when  due,  and  on 
default  after  demand,  for  more  than 
six  months,  on  written  demand  of 
bondholders,  the  trustee  shall  sell,  and 
that,  in  event  of  such  default  continued 
for  more  than  six  months,  the  prin- 
cipal shall  become  due,  provided  a  ma- 
jority of  bondholders  shall  make  writ- 
ten demand,  default  can  be  predicated 
only  upon  refusal  to  pay  on  demand, 
and  such  default  must  continue  more 
than  si.x  months  before  right  to  en- 
force accrues.  Potomac  Mfg.  Co.  v. 
Evans,  84  Va.  717,  6  S.  E.  2. 

B.,  on  the  26th  day  of  September, 
1845,  executed  a  deed  of  trust  convey- 
ing to  C.  land  in  trust,  to  secure  the 
payment  of  a  debt  of  $300  with  interest 
from  the  date  aforesaid,  to  F.,  and  other 


debts  to  other  persons.  The  deed  of 
trust  provides  that  if  the  debts  therein 
named  are  not  paid  within  one  year, 
that  the  trustee  shall  sell  the  land  at 
public  auction  to  pay  the  debt.  On 
the  same  day  the  deed  of  trust  was  ex- 
ecuted, F.  executed  to  B.  a  writing,  in 
these  words:  "It  is  hereby  understood 
and  agreed  that  if  I  do  not  succeed  in 
clearing  B.  of  either  of  the  suits  now 
pending  in  the  circuit  court  of  law  of 
Berkeley  county  by  H.,  assignee  of  W. 
G.  B.,  then  the  note  embraced  in  a  trust 
deed  of  this  date,  to  be  void  and  of  no 
account:  If  I  succeed  in  clearing  him 
of  but  one  of  the  two  cases,  it  is  void 
as  to  all  but  one  hundred  and  fifty  dol- 
lars, or  the  one-half.  September  26, 
1845.  F."  F.  was  at  the  time  the  coun- 
sel and  attorney  of  B.,  to  defend  said 
pending  suits,  in  the  writing  men- 
tioned. It  was  held,  that  to  read  said 
writing  with  the  acknowledgment  of 
debt  to  F.  contained  in  the  deed  of 
trust  and  give  it  the  most  liberal  con- 
struction, it  can  only  have  the  effect 
to  make  the  debt  of  F.  conditional,  and 
a  substantial  compliance  with  the  con- 
ditions, by  F.,  is  sufficient,  in  equity, 
and  the  debt  then  became  payable  and 
F.  entitled  to  enforce  the  deed  of  trust, 
in  equity,  for  the  payment  of  his  debt 
and  interest.  Pitzer  v.  Burns,  7  W. 
Va.  63. 

c.  Jurisdiction. 

Where  a  part  of  the  .tract  of  land 
conveyed  by  a  deed  of  trust  lies  in  Vir- 
ginia and  a  part  in  West  Virginia,  the 
court  may  decree  a  sale  of  the  whole 
tract.  Barger  v.  Buckland,  28  Gratt. 
850. 

d.  Parties. 

(1)    Parties  Plaintiff. 

Real  Beneficiary. — A  bill  to  enforce 
a  deed  of  trust  may  be  filed  by  the  real 
beneficiary  under  the  deed,  though  his 
name  does  not  appear  in  the  deed. 
Castlcman  v.  Berry,  86  Va.  604,  10  G. 
E.  884. 

Creditor  Secured. — If  a  trustee  in  a 
deed  of  trust  refuses  to  act,  any  crcd- 
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itor  secured  may  bring  a  suit  to  have 
the  deed  enforced,  and  a  court  of  equity 
will  administer  the  trust  Reynolds  v. 
Bank,  6  Gratt  174. 

And  the  mere  fact  that  a  creditor  has 
bought  the  debts  secured  by  a  former 
deed  of  trust,  does  not  affect  his  right 
to  enforce  a  deed  of  trust  executed  for 
his  benefit.  Curry  v.  Hill,  18  W.  Va. 
370. 

Where  a  vendor  of  property  trans- 
fers to  the  vendee  an  insurance  policy 
upon  the  property  and  takes  a  deed  of 
trust  on  the  property  to  secure  the  pay- 
ment of  the  purchase  money,  upon  the 
property  being  consumed  by  fire  the  1 
vendor  is  not  confined  to  his  remedy  | 
against  the  insurance  company,  but  he 
may  file  a  bill  to  enforce  the  deed  of 
trust  by  sale.  Graeme  v.  Cullen,  23 
Gratt.  266. 

Judgment  Creditor. — A  judgment 
creditor  can  not  compel  the  enforce- 
ment of  prior  deeds  of  trust  before  the 
debts  secured  by  the  deeds  have  ma- 
tured, as  the  judgment  is  a  lien  only 
on  the  equity  of  redemption  and  noth- 
ing more  can  be  sold  to  satisfy  it. 
Wytheville  Crystal  Ice,  etc.,  Co.  v. 
Frick  Co.,  96  Va.  141,  30  S.  E.  491. 

A  judgment  creditor  has  a  right  to 
come  into  a  court  of  equity  to  enforce 
his  judgment  lien  against  the  lands 
conveyed  in  a  deed  of  trust  prior  to 
the  obtaining  of  the  judgment,  subject 
to  the  debts  secured  by  the  trust;  and 
after  the  debts  secured  by  the  trust 
fall  due  and  no  sale  is  made  thereun- 
der, the  court  will  interfere  for  the  ben- 
efit of  judgment  liens  younger  than  the 
trust  and  will  direct  a  sale  of  the  land, 
and  not  the  redemption  alone,  to 
satisfy  the  debts  of  both  classes  of 
creditors.  Laidley  v.  Hinchman,  3  W. 
Va.  423. 

Necessity  for  Administrator  of  Trust 
Creditor  to  Be  Joined  as  Plaintiff  with 
Trustee. — A  trustee  filed  his  bill  and 
amended  bill  to  remove  an  alleged 
cloud  upon  the  title  to  trust  property; 
to  ascertain  and  fix  the  amount  of  the 


trust  debt,  which  is  controverted  by 
the  debtors;  and  to  obtain  a  decree  to 
sell  the  property  for  the  amount  of  the 
debt,  when  so  ascertained  and  fixed. 
The  court  decreed  a  cancellation  of  the 
tax  deed,  alleged  to  be  a  cloud  upon 
the  title,  ascertained  and  fixed  the 
amount  of  the  trust  debt,  and  decreed 
that  the  trustee  shall  recover  of  the 
debtors  the  amount  so  ascertained  and 
fixed  by  the  court,  and  that,  in  default 
of  payment  within  the  time  prescribed, 
the  trustee,  as  special  commissioner, 
shall  sell  the  trust  property.  The  ad- 
ministrator of  the  deceased  trust  cred- 
itor is  not  a  party  to  the  suit,  although 
it  appears  therein  that  the  trust  cred- 
itor had  died  intestate,  and  that  her  ad- 
ministrator had  been  appointed  and 
qualified  as  such  before  the  institu- 
tion of  the  suit.  It  was  held,  that  the 
decree  is  erroneous,  because  the  same 
was  made  and  entered  in  the  absence 
of  a  necessary  party,  and  because  the 
recovery  in  the  name  of  the  trustee  is 
unwarranted.  Bryan  v.  McCann,  55  W. 
Va.  372,  47  S.  E.  143. 

Enforcement  of  Chattel  Mortgage  on 
Death  of  Mortgagee.— The  executors 
of  the  mortgagee  of  slaves  (and  not 
the  heir)  are  the  proper  parties  to  bring 
a  foreclosure  bill,  and  if  there  be  no 
executors  or  administrators,  it  should 
be  suggested,  and  the  children  of  the 
mortgagee  made  parties.  Harrison  v. 
Harrison,  1  Call  419. 

Right  of  Assignee  of  Debt  to  Fore- 
close.— A  man  indebted  by  bond  ex- 
ecuted a  conveyance  of  all  his  property 
in  trust,  for  payment  of  his  just  debts 
in  the  first  place;  for  his  own  support 
during  life  in  the  second;  and,  after- 
wards, for  the  benefit  of  his  wife,  etc. 
He  died,  without  any  will  or  property 
acquired  after  the  date  of  such  convey- 
ance; and  no  person  administered  on 
his  estate.  It  was  held,  that  an  as- 
signee of  the  bond  was  not  restricted 
to  his  remedy  at  law  against  the  as- 
signor, but  without  bringing  any  action 
at  law,  might  obtain  relief  in  equity  by 
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a  decree  of  a  sale  of  the  property  in 
the  hands  of  the  trustee.  Taylor  v. 
Ficklin,  5  Munf.  25. 

<2}    Parties  Defendant 

Assignor  of  Mortgage. — The  assignee 
of  a  mortgage  may  maintain  a  suit  to 
foreclose,  without  making  his  assignor 
a  party,  if  the  legal  title  has  been  con- 
veyed to  him.  Newman  v.  Chapman, 
2   Rand.  93. 

An  assignor  of  a  bond  secured  by 
deed  of  trust  upon  land,  the  assignment 
being  absolute,  is  not  a  necessary  party 
in  a  suit  by  the  assignee  against  the 
vendee  of  the  obligor,  to  subject  the 
land  to  satisfy  the  debt.  Omohundro 
V.  Henson,  26  Gratt.  511. 

Heir  and  Widow  of  Mortgagee. — 
The  heir  or  devisee,  as  well  as  the 
widow  when  she  is  entitled  to  dower, 
must  be  made  parties  to  suit  to  fore- 
close a  mortgage  in  fee  on  real  estate. 
George  v.  Cooper,  15  W.  Va.  666. 

Devisees  of  Mortgaged  Lands.— In  a 
bill  to  foreclose  a  mortgage,  the 
devisees  of  the  mortgaged  land  ought 
to  be  parties,  and  not  the  executors  of 
the  mortgagee.  Graham  v.  Carter,  2 
Hen.  &  M.  6. 

Holders  of  Junior  Liens. — Creditors 
of  the  grantor  obtaining  specific  liens 
on  the  property  conveyed  by  the  mort- 
gage, after  the  institution  of  the  suit, 
need  not,  and  ought  not  to  be  made 
parties  to  the  cause.  Linn  v.  Patton, 
10  W.  Va.  187. 

Mortgage  to  Indemnify  Sureties. — 
When  a  deed  of  trust  has  been  given 
upon  land  by  a  debtor  to  protect  his 
sureties  on  the  debt  against  harm,  it 
is  error  to  decree  a  sale  of  the  land 
before  making  the  creditor  a  party  to 
the  suit.  Kendrick  v.  Whitney,  28 
Gratt.    646. 

Property  in  Hands  of  Purchaser  from 
Mortgagor's  Devisee. — In  a  suit  to 
foreclose  a  mortgage,  against  pur- 
chasers claiming  under  a  devisee  of  the 
mortgagor,  not  only  the  persons  from 
whom  they  immediately  derived  their 
title,  but  also  the  devisee,  or  his  heirs, 


and  all  other  devisees  of  the  equity  of 
redemption,  ought  to  be  made  parties, 
notwithstanding  such  equity  was  de- 
vised to  some  of  them  upon  conditions; 
for  whether  such  conditions  were  com- 
plied with  or  not,  can  not  be  legally  in- 
vestigated until  they  are  made  parties. 
Mayo  V.  Tomkies,  6  Munf.  520. 

Land  Devised  to  Be  Sold — Executors 
and  Purchasers  Should  Be  Parties.— 
Where  land  devised  to  be  sold,  has  been 
sold  by  one  of  several  executors,  all 
the  executors  ought  to  be  parties  to  a 
suit  brought  to  foreclose  a  mortgage 
previously  existing  upon  those  lands, 
and  all  the  purchasers  should  be  joined 
also,  in  order  to  be  subjected  to  a 
ratable  contribution  to  satisfy  such 
mortgage.  Mayo  v,  Tomkies,  4  Munf. 
520. 

Necessity  of  Raising  Objection  for 
Want  of  Proper  Parties.— Where  there 
has  been  no  objection  for  want  of 
proper  parties,  the  want  of  such  parties 
is  no  objection  to  the  proceedings. 
Hudgins  v.  Lanier,  23  Gratt  494. 
(3)    Intervention. 

Where  a  corporation  has  mortgaged 
all  of  its  assets,  an  unsecured  creditor 
who  has  reduced  his  claim  to  judgment 
since  the  execution  of  the  mortgage  has 
a  right,  by  his  petition,  to  become  a 
party  defendant  to  the  foreclosure  suit. 
Moon  V.  WeJlford,  84  Va.  34,  4  S.  E. 
572. 

e.   Pleadings. 
(1)    Bill. 

Prayer  for  Relief  against  Purchaser 
Assuming  Mortgage  Debt. — Where  a 
mortgagor  has  sold  the  mortgaged 
land,  and  his  vendee  has  assumed  to 
pay  the  mortgage  debt,  a  decree,  in  a 
suit  to  foreclose  the  mortgage,  may  be 
rendered  directly  against  such  vendee, 
who  has  assumed  the  payment  of  the 
mortgage  debt,  in  favor  of  the  mort- 
gagee for  any  balance  that  may  remain 
due  after  the  mortgaged  subject  has 
been  sold  and  the  proceeds  applied  to 
the  payment  of  the  mortgage  debt; 
but,  in  order  to  warrant  such  a  decree 
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it  would  seem  that  the  complainant 
should  pray  for  it  in  his  bill.  Cer- 
tainly that  would  be  the  better  practice. 
Fisher  v.  White,  94  Va.  236,  26  S.  E. 
573. 

Amendment. — A  bill  having  been 
filed  to  foreclose  a  mortgage  executed 
by  husband  and  wife,  but  which  only 
conveyed  personal  property  of  the  hus- 
band and  his  interest  in  a  certain  tract 
of  land,  the  court  ought  not  to  permit 
an  amendment  of  the  bill  seeking  to 
charge  the  debts  secured  by  such  mort- 
gage on  certain  other  real  estate  be- 
longing to  the  wife  as  her  sole  and 
separate  property,  as  such  amendment 
would  make  the  bill  multifarious.  Linn 
V.  Patton,  10  W.  Va.  187. 

(8)    Plea  and  Answer. 

Where  the  mortgagor,  in  a  suit 
brought  by  the  mortgagee  for  fore- 
closure, relies  on  the  presumption  of 
abandonment  of  the  mortgagee's  right 
to  foreclose,  from  a  lapse  of  twenty 
years,  the  defense  should  be  made  by 
answer,  but  if  made  by  plea,  this  irreg- 
ularity is  not  sufficient  to  deprive  the 
mortgagor  of  his  defense.  Jones  v. 
Comer,  5   Leigh  350. 

In  the  absence  of  fraud  or  collusion 
between  the  defendants,  admissions  in 
the  answer  of  one  defendant  in  a  suit 
to  foreclose  a  mortgage  are  not  evi- 
dence against  a  codefendant  who  has 
no  joint  interest  with  them.  Fisher  v. 
White,  94  Va.  236,  26  S.  E.  573.  See 
the  title  ANSWERS,  vol.  1,  p.  411. 
f.  Limitations  and  Laches. 

See  generally,  the  titles  LACHES, 
vol.  9,  p.  93;  LIMITATION  OF  AC- 
TIONS, vol.  9,  p.  367. 

Period  of  Limitation  Analogous  to 
Right  of  Entry  under  Old  Statute  of 
Limitations. — ^The  right  to  enforce  the 
Hen  of  a  deed  of  trust  against  the  trust 
property  being  an  equitable  and  not  a 
legal  remedy,  the  statute  of  limitations 
has  no  direct  operation  on  such  right; 
but  the  general  rule  adopted  by  courts 
of  equity  as  to  the  limit  for  the  en- 
forcement of  such  lien  is  by  analogy  to 


the  right  of  entry  at  law,  under  the 
old  statute  of  limitations — 21  Jac.  1, 
ch.  15 — that  twenty  years'  possession 
by  the  grantor,  after  default  of  pay- 
ment of  the  trust  debt  by  the  terms  of 
the  deed,  without  any  acknowledgment 
or  recognition  of  a  subsisting  lien,  ia 
a  bar,  unless  the  beneficiary  is  within 
some  of  the  exceptions  made  for  dis- 
abilities. Ross  V.  Norvell,  1  Wash.  14: 
Pitzer  V.  Burns,  7  W.  Va.  63;  Camden 
c.  Al'kire,  24  W.  Va.  674. 

Effect  of  Change  of  Period  of  Limi- 
Utions  as  to  Right  of  Entry.— In  some 
of  the  states  in  which  the  limitation  of 
the  right  of  entry  on  lands  has  been 
fixed  at  a  period  longer  or  shorter  than 
twenty  years,  courts  of  equity  in  those 
states,  following  the  analogy  of  those 
statutes,  have  made  the  time  within 
which  the  lien  of  a  deed  of  trust  oi 
mortgage  will  be  enforced  the  same. 
But  in  Virginia  and  West  Virginia  this 
rule  is  not  followed,  and  the  period  of 
twenty  years  has  been  adhered  to,  not- 
withstanding the  time  fixed  by  our  statr 
utes  for  the  entry  on  land  has  been 
made  less  than  twenty  years.  Camden 
V.  Alkire,  24  W.  Va.  674;  Pitzer  v. 
Burns,  7  W.  Va.  63;  Ross  v.  Norvell,  1 
Wash.  14;  Paxton  v.  Rich,  85  Va.  378. 
7  S.  E.  531. 

It  has  been  said  in  several  cases  that 
the  twenty  years'  limitation  is  not  by 
analogy  to  the  statute  of  limitations  as 
applicable  to  ejectment,  or  any  other 
real  action,  but  by  analogy  to  the  limi- 
tation from  presumption  of  payment,  in 
actions  at  law  or  upon  a  single  bill,  if 
it  is  not  merely  a  rule  of  courts  of 
equity.  Pitzer  v.  Burns,  7  W.  Va.  63; 
Camden  v.  Alkire,  24  W.  Va.  674. 

Effect  of  Bar  as  to  Debt  Secured  as 
Barring  Foreclosure.— See  the  title 
LIMITATION  OF  ACTIONS,  vol.  9. 
p.   378. 

Presumption  of  Payment.— Gener- 
ally, as  to  presumption  of  payment  as 
defeating  right  to  enforce  mortgages 
and  deeds  of  trust,  see  the  title  PAY- 
MENT. 
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Presumption  of  Abandonment  after 
Twenty  Years. — The  mortgagee's  right 
to  foreclose  is  presumed  to  be  aban- 
tloned  after  the  lapse  of  twenty  years, 
unless  the  presumption  is  rebutted. 
Jones  V.  Comer,  5  Leigh  350. 

Effect  of  Possession  of  Personal 
Property  by  Purchaser  from  Mortgagor 
as  Defeating  Foreclosure. — A  deed  of 
trust  given  to  secure  a  debt  provided 
that  the  grantor  should  hold  the  pos- 
session of  the  property  until  a  certain 
day.  Before  that  day  the  grantor  made 
an  agreement  under  seal  with  a  third 
person,  by  which  he  agreed  to  take  a 
certain  price  for  the  property,  and  if 
the  money  with  interest  was  not  re- 
turned within  twelve  months,  the  agree- 
ment was  to  stand  as  a  bill  of  sale;  and 
he  delivered  possession  of  the  property. 
The  trustee  who  had  no  notice  of  this 
igreement,  took  possession  of  the 
property  and  sold  it  within  five  years 
from  the  time  to  which  the  grantor  was 
entitled  to  hold  it,  and  within  five  years 
of  the  time  which  the  agreement  gave 
the  grantor  to  return  the  purchase 
money;  but  not  within  five  years  of  the 
time  of  the  sale  and  delivery  of  the 
property  to  the  party  under  the  agree- 
ment. The  title  of  the  purchaser  of 
the  grantor  was  held  not  to  be  pro- 
tected by  the  lapse  of  time,  and  the 
trustee  was  entitled  to  take  possession 
and  sell  under  the  deed  of  trust.  Col- 
vin  V.   Menefee,  11   Gratt.   87. 

Laches  and  Lapse  of  Time. — A  deed 
of  trust  to  secure  a  debt  is  in  legal  ef- 
fect a  mortgage  and  is  governed  by  the 
same  legal  principles  as  to  the  rights 
growing  out  of  it  in  regard  to  the  lapse 
of  time  as  well  as  in  many  other  re- 
spects. Camden  v.  Alkire,  24  W.  Va. 
674;  Paxton  v.  Rich,  85  Va.  378,  7  S. 
E.   531. 

In  deeds  of  trust  and  mortgages, 
when  the  debt  is  assigned,  the  deed  of 
trust  or  mortgage  is  assigned  or  trans- 
ferred along  with  it.  And  in  such  a 
case,  the  assignee,  though  he  may  have 
lost  his  remedy  against  his  as<?ignnr. 
by  want  of  due  diligence  in  suing  the 


debtor,  does  not  thereby  lose  his  rem- 
edy against  the  land.  McClintic  v. 
Wise,  25  Gratt.  448,  449. 

A  bond  is  secured  by  trust  deed. 
Later  a  judgment  is  rendered  on  the 
bond.  The  time  prescribed  by  the  stat- 
ute of  limitations  for  barring  a  judg- 
ment has  elapsed.  A  bill  is  filed  to 
enjoin  the  sale  of  the  trust  property,  on 
the  ground  that  the  debt  in  the  deed 
t)f  trust  was  merged  in  the  judgment, 
but  there  was  no  mention  in  the  bill  of 
the  statute  of  limitations.  It  was  held, 
that  the  right  to  enforce  the  lien  of 
th^  trust  deed  is,  in  such  case,  not  af- 
fected, unless  there  had  been  a  lapse 
of  time  sufiicient  to  raise  presumption 
of  payment.  Gibson  v.  Green,  89  Va. 
524,  16  S.   E.  661. 

In  a  suit  in  equity  to  enforce  a  deed 
of  trust  given  upon  land  to  secure  the 
payment  of  money,  the  fact  that  the 
grantor  remained  in  possession  of  the 
land  for  seventeen  years,  after  the  right 
to  sell  the  property  to  pay  the  debt 
accrued,  does  not  operate  a  bar  to  the 
suit.     Pitzer  v.  Burns,  7  W.  Va.  63. 

In  August,  1844,  C.  conveys  land  to 
his  son,  D.,  to  enable  D.  to  pay  C.'s 
debts.  On  the  same  day  D.  conveys 
the  land  to  B.  in  trust  to  secure  a  debt 
of  $5,000,  payable  in  five  years,  with 
interest,  to  S.  D.  dies  in  1862,  and  B. 
in  1866.  In  August,  1867,  S.  files  his 
bill  against  C,  D.'s  administrator  and 
heirs,  to  subject  the  land  to  pay  his 
debt,  but  he  can  not  produce  the  bond. 
It  was  held,  under  the  pleadings,  pro- 
ceedings and  evidence  in  the  cause  that 
the  remedy  was  not  barred.  Coffman 
r.  Shafer,  29  Gratt.  173. 

Enforcement  of  Equitable  Mort- 
gages.— The  right  to  enforce  the  lien 
of  an  equitable  mortgage  is  not  lost  by 
the  lapse  of  time,  or  barred  by  the 
statute  of  limitations,  until  such  time 
has  elapsed  as  would  bar  relief  upon 
the  instrument  creating  such  lien — the 
dignity  and  character  of  the  lien  de- 
pending upon  the  nature  of  the  instru- 
ment creating  it,  and  not  upon  the 
antecedent  debt  or  lien  intended  to  be 
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revived    or   preserved.     Wayt   v,   Car- 
withen,  21  W.  Va.  516. 

Right  to  Have  Entry  of  Satisfaction 
When  Bar  Attaches. — Section  2498  of 
the  Code  providing  a  summary  remedy 
for  having  mortgages  marked  **satis- 
fied**  upon  the  proof  that  the  debt  has 
been  paid  or  discharged  was  not  in- 
tended to  enable  persons  to  have  such 
liens  marked  "satisfied"  because  liable 
to  be  defeated  by  presumption  of  pay- 
ment, or  because  barred  by  the  statute 
of  limitations.  Turnbull  v.  Mann,  94 
Va.  182,  26  S.  E.  510. 

g.    Injunction  against  Foreclosure. 

A  complainant's  bill  to  restrain  the 
foreclosure  of  a  usurious  mortgage 
made  by  him  on  lands  which  he  had 
conveyed  to  others,  who  assumed  the 
payment  of  such  mortgage,  and  gave 
the  complainant  a  second  mortgage  to 
secure  the  balance  of  their  purchase 
money,  failed  to  allege  that  his  gran- 
tees were  insolvent,  or  that  the  mort- 
gaged premises  would  not  sell  for 
enough  to  discharge  both  mortgages,  or 
that  the  defendant  would  have  a  right 
of  action  against  him  in  case  the  prem- 
ises did  not  bring  enough  to  satisfy  the 
first  mortgage.  It  was  held,  that  a  de- 
murrer to  the  bill  was  improperly  over- 
ruled, since  the  bill  failed  to  show  that 
the  plaintiff  would  be  injured  in  any 
way  by  the  sale.  Saunders  v.  Balti- 
more Bldg.,  etc.,  Ass'n,  99  Va.  140,  37 
S.  E.  775. 

h.   Decree  for  Sale. 
(1)    Prerequisites, 
(a)    Appraisement. 

The  circuit  court  of  Wood  county 
ordered  the  sale  of  certain  real  estate, 
which  is  made  in  the  manner  provided 
in  the  decree,  and  brings  the  price  and 
value  of  $2,495;  afterwards,  and  before 
the  sale  is  confirmed,  the  real  estate  is 
appraised  according  to  the  provisions 
of  the  act  of  legislature  passed  Decem- 
ber 9th,  1863,  at  the  sum  of  $2,800;  S., 
one  of  the  defendants,  objects  to  the 
confirmation  of  the  sale,  on  the  ground 
£hat  he  has  complied  with  the  require- 


ments of  the  last  section  of  the  act,  as 
was  evidenced  by  the  certificate  of  the 
recorder  filed  in  the  papers  of  the 
cause  (but  whether  filed  before  or 
after  the  sale  does  not  appear  by  the 
record)  and  that  the  appraisement  after 
the  sale  was  not  a  compliance  with  the 
act.  It  was  held,  that  the  decree  of 
the  circuit  court  confirming  the  sale 
is  not  erroneous,  and  is  not  one  of  which 
the  appellant  can  complain,  the  prop- 
erty bringing  more  than  the  per  centum 
required  by  the  act.  Smith  v.  Lewis, 
2  W.  Va.  39. 

(b)  Ascertainment  of  Amount  of  Debt 
Secured. 

It  is  error  to  decree  a  sale  of  land 
under  a  deed  of  trust,  until  the  amount 
of  the  debt  is  ascertained.  Smith  v. 
Flint,  6  Gratt.  40;  Jackson  v.  Pleasan- 
ton,  101  Va.  282,  43  S.  E.  573. 

It  is  error  to  decree  the  sale  of  real 
estate  to  pay  a  debt  secured  by  a  deed 
of  trust  thereon  where  the  amount 
originally  secured  was  fixed,  but,  on 
account  of  subsequent  dealings  between 
the  parties,  it  appears  that  there  is  a 
balance  of  account  in  favor  of  the 
debtor  which  should  be  allowed  as  a 
credit  on  the  debt  secured.  Jackson  v, 
Pleasanton,  101  Va.  282,  43  S.  E.  573. 

(c)  Ascertainment    of    Ownership   of 
Bonds  Secured. 

It  is  not  error  for  the  court  to  de- 
cree a  sale  of  mortgaged  property  be- 
fore ascertaining  the  ownership  of  the 
bonds  secured  by  a  mortgage,  where 
there  is  no  controversy  as  to  the  own- 
ership. Washington,  etc.,  R.  Co.  v. 
Cazenove,  83  Va.  744,  3  S.  E.  433. 

(d)  Ascertainment     That     Land     Is 
Chargeable  with  Debt. 

It  is  error  to  decree  the  sale  of  land 
for  the  payment  of  a  debt,  unless  the 
creditor  asking  the  sale,  shall  show 
that  the  land  is  legally  chargeable  in 
equity,  for  such  payment.  Smith  «. 
Flint,   6   Gratt.   40. 

(e)  Ascertainment  of  Amount  of  Land 
to  Be  Sold. 

It  is  not  necessary  for  the  court,  be- 
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fere  directing  the  trustee  to  proceed  to 
sell,  first  to  refer  it  to  a  commissioner 
to  report  how  much  and  what  part  of 
the  trust  subject  shall  be  sold.  It  is 
the  duty  of  the  trustee  to  determine 
that  question;  and  if  he  finds  difficulty 
in  doing  so,  a  reference  to  a  commis- 
sioner may  be  made.  Michie  v.  Jef- 
fries, 21  Gratt.  334,  335. 

(0  Determination  as  to  Propriety  of 
Renting. 

In  a  suit  to  enforce  a  deed  of  trust 
the  value  of  the  rents  and  profits  of 
the  land  are  immaterial,  as  the  deed  is 
not  a  judgment  within  the  meaning  of 
Va.  Code,  §  3571,  which  provides  "that 
if  it  appears  to  the  court  that  the  rents 
and  profits  of  the  real  estate  subject 
to  such  lien  will  not  satisfy  the  judg- 
ment in  five  years,  the  court  may  de- 
cree the  said  estate,  or  any  part  thereof, 
to  be  sold  and  the  proceeds  applied  to 
the  discharge  of  the  judgment."  Kyger 
V,  Sipe,  89  Va.  507,  16  S.   E.  627. 

As  to  construction  of  this  statute, 
see  the  title  JUDICIAL  SALES  AND 
RENTINGS,  vol.  8,  p.  648. 

(g)   Account  of  Liens. 

General  Rule. — Where  the  land  con- 
veyed by  a  deed  of  trust  is  subject  to 
various  liens  it  is  error  to  decree  a 
sale  before  the  amounts  of  the  debts 
and  the  priorities  of  the  liens  have 
been  ascertained.  Rohrer  v.  Travers, 
11  W.  Va.  146,  147;  Jackson  v.  Pleasan- 
ton,  101  Va.  282,  43  S.  E.  573;  Lips- 
combe  V.  Rogers,  20  Gratt.  658;  Artrip 
V.  Rasnake,  »6  Va.  277,  31  S.  E.  4; 
Sandusky  v,  Paris,  49  W.  Va.  150,  172, 
38  S.  E.  563;  Livesay  v.  Jarrett,  3  W. 
Va.  283. 

Where  there  are  judgment  liens  and 
trust  liens  against  real  estate  and  a  bill 
is  filed  by  a  judgment  creditor  to  enjoin 
a  sale  of  the  land  by  a  trustee,  and  im- 
peaching as  fraudulent  certain  of  the 
trust  deeds,  purporting  to  be  made  by 
the  debtor  for  the  benefit  of  other  cred- 
itors, it  is  error  to  decree  a  sale  be- 
fore ascertaining  the  amounts  of  the 
several  liens  and  their  respective  pri- 


orities and  the  validity  of  the  respec- 
tive trust  deeds.  Livesay  v.  Jarrett,  3 
W.  Va.  283. 

R.  is  entitled  to  a  decree  for  a  sale 
of  real  estate  to  pay  a  debt  due  to  him, 
secured  by  a  deed  of  trust  upon  the 
property;  but  before  the  decree  is 
made,  T.,  by  petition  in  the  cause,  al- 
leges that  he  holds  a  prior  lien  upon 
the  property  to  se9ure  a  debt  due  him; 
and  he  exhibits  his  bond  and  deed  of 
trust.  It  is  error  to  decree  a  sale  ^of 
the  property,  and  that  the  proceeds  of 
sale  be  brought  in  court,  before  pass- 
ing upon  the  claim  of  T.,  and  ascer- 
taining whether  or  not  it  is  a  valid 
prior  lien,  and  the  amount  thereof. 
Lipscombe  i\  Rogers,  20  Gratt.  658. 

Where  Parties  Have  Contracted  for 
Sale  without  Account  of  Liens. — But 
this  rule  has  no  application  to  a  decree 
for  the  sale  of  lands  made  under  a 
deed  of  trust  or  mortgage  where  the 
parties  have  contracted  for  a  sale  with- 
out an  account  of  liens,  and  no  ques- 
tion of  priority  of  liens  is  raised  by 
answer  or  otherwise.  Artrip  v.  Ras- 
nake, 96  Va.  277,  31  S.  E.  4. 
(2)   Form  and  Requisites. 

(a)  Certainty. 

Where  the  bill  and  proceedings  spec- 
ifies the  land,  a  decree  for  the  sale  of 
the  land  in  the  bill  and  proceedings  men- 
tioned, or  so  much  as  may  satisfy  the 
purposes  of  the  decree,  is  sufficiently 
certain.  That  is  certain  which  may  be 
made  certain,  applied  to  the  case.  Bar- 
ger  V.  Buckland,  28  Gratt.  850. 

(b)  Fixing  Terms. 

It  is  error  to  decree  the  sale  of  real 
estate  by  a  special  commissioner  in  a. 
cause  without  specifying  therein  the 
terms  upon  which  the  sale  is  to  be 
made.  Building,  etc.,  Ass'n  v.  West- 
fall,  55  W.  Va.  305,  47  S.  E.  74. 

(c)  Fixing  Period  of  Redemption. 

It  is  error  to  sell  real  estate  under  a 
deed  of  trust  without  giving  a  day  to 
the  debtor  to  pay.  Rohrer  v,  Travers, 
11   W.  Va.   146. 

And  when  a  foreclosure  is  decreed, 
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the  court  is  to  exercise  a  sound  dis- 
cretion in  relation  to  the  period  of  re- 
demption, and  fix  it  according  to  the 
circumstances  of  the  case.  The  usual 
time  is  six  months,  but  less  may  be 
allowed.  And  though  the  time  allowed 
for  redemption  be  only  thirty  days,  an 
appellate  court  will  nevertheless  pre- 
sume that  the  discretion  of  the  court 
below  has  been  properly  exercised,  if 
no  application  appears  to  have  been 
made  to  that  court  for  an  extension  of 
time.  Harkins  v.  Forsyth,  11  Leigh 
294. 

And  though  the  time  given  in  a  de- 
cree of  sale  for  the  payment  of  a  deed 
of  trust  was  fixed  in  the  decree  at  only 
fifteen  days,  it  was  held,  that  the  ap- 
pellate court  would  nevertheless  pre- 
sume that  the  discretion  of  the  lower 
court  had  been  properly  exercised,  as 
no  application  appeared  to  have  been 
made  to  that  court  for  an  extension  of 
the  time.  Weinberg  v.  Rempe,  15  W. 
Va.  829.      * 

A  decree  in  a  creditor's  suit,  which 
directs  the  sale  of  land,  but  fails  to 
give  the  defendant  a  day  in  which  to 
pay  the  sums  decreed  against  him,  will 
npt  be  set  aside  for  that  reason,  where 
the  decree  has  been  suspended  for 
sixty  days  at  the  instance  of  the  de- 
fendant, in  order  to  enable  him  to  ap- 
ply for  an  appeal  to  this  court.  He 
has  had  a  day  in  which  he  could  have 
paid,  if  he  desired,  although  it  was  not 
specially  designated  for  that  purpose. 
Ashworth  v.  Tramwell,  102  Va.  852, 
853,  47  S.   E.   1011. 

Where  the  decree  ordering  a  sale 
under  a  trust  deed  omits  to  give  a  day 
to  redeem,  or  to  require  bond  of  the 
trustee  before  sale,  in  case  of  an  in- 
junction by  the  debtor  to  restrain  a 
sale  by  the  trustee  no  other  creditor 
being  involved,  this  is  not  a  reversible 
error.  Watterson  v.  Miller,  42  W.  Va. 
108,  24  S.  E.  578. 

(d)  Provision  Protecting  Wife's  Dower 
Rights. 
Where  a  wife  joins  in  a  deed  of  trust 


and  there  are  prior  and  subsequent 
liens  on  the  land,  the  wife  has  no  con- 
tingent right  of  dower  except  in  the 
surplus  after  the  trust  lien  is  paid  in 
full,  and  a  decree  ought  to  provide  that 
the  land  should  be  sold  clear  of  the 
wife's  contingent  right  of  dower,  if  it 
appear  at  the  sale  that  it  is  necessary 
to  pay  the  full  amount  of  the  trust 
lien,  otherwise  it  should  be  sold  sub- 
ject to  the  dower.  Barbour  v.  Tomp- 
kins, 31  W.  Va.  410,  7  S.   E.  1. 

(e)  Direction  as  to  Pajrment  of  Pro. 
ceeds  to  Plaintiff. 

Quaere,  whether  it  be  regular  in  a 
decree  for  sale  of  mortgaged  premises, 
to  direct  the  proceeds  of  such  sale  to- 
be  pa«d  over  to  the  plaintiff,  before  the 
sale  shall  have  been  confirmed  by  the 
court.  Anderson  v.  Davies,  6  Munf. 
484.  See  also,  Arnold  v.  Casner,  22  W. 
Va.   444,   461. 

(f)  Decree  against  Purchasers  of  Land 
Subject  to  Mortgage  to  Secure 
Annuity. 

A  decree  against  purchasers  of  a  tract 
of  land  incumbered  by  a  mortgage  to 
secure  the  payment  of  an  annuity^ 
ought  to  provide  that  so  much  of  their 
lands,  respectively,  be  sold,  as  will  be 
sufficient  to  pay  their  proportions  of 
the  sum  remaining  due  and  unsatisfied,, 
by  a  sale  of  so  much  of  the  tract  as 
was  retained  by  the  vendor, 'liable  to 
be  sold;  except  so  far  as  they  shall  pay 
their  respective  proportions  of  such 
debt,  and  agree  to  hold  their  land  sub- 
ject to  the  future  decree  of  the  court 
for  their  proportions  of  any  sums  be- 
coming due  to  the  plaintiff  thereafter. 
Mayo  V.   Tomkies,  6   Munf.   520. 

(3)   Personal  Decree  for  Deficiency. 
As  to  decree  against  mortgagor,  see 

ante,  "Personal  Liability  for  Debt 
Secured,"  X,  A,  2,  b. 

As  to  decree  against  purchaser  of 
mortgaged  premises,  who  has  assumed 
the  mortgage  debt,  see  ante,  "Liability 
of  Purchaser  for  Debt  Secured,"  XT, 
B,   3. 
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Right  of  Assignee  Where  Deed  Is 
Fraudulently    Marked    Satisfied. — In  a 

>uit  to  enforce  the  lien  of  a  deed  of 
trust  on  real  estate  in  which  all  neces- 
sary parties  are  before  the  court,  and 
there  is  a  prayer  for  general  relief, 
where  it  appears  that  the  grantor  in 
the  deed,  and  the  apparent  owner  of 
the  debt  secured,  have  fraudulently 
caused  the  deed  to  be  marked  satis- 
fied, when  in  fact  the  debt  had  been  as- 
signed to  the  complainant,  the  latter 
is  entitled  to  a  personal  decree  against 
such  grantor  and  apparent  owner  for 
whatever  sum  may  appear  to  be  neces- 
sary to  indemnify  him  against  the  loss 
sustained  by  reason  of  the  fraud  so 
perpetrated  upon  him.  Evans  v. 
Roanoke  Sav.  Bank,  95  Va.  294,  28  S. 
E.  323. 

(4)  Effect  of  Decree. 

A  final  decree  of  foreclosure,  in 
favor  of  an  assignee  of  a  mortgage, 
ought  to  put  to  rest  any  controversy 
between  the  parties  thereto,  on  the 
ground  of  any  supposed  defect  in  the 
deed  of  assignment.  Chapman  z/.  Armi- 
stead,  4  Munf.  382. 

(5)  Assignment  of  Decree. 

The  delivery  of  a  note  is  not  neces- 
sary to  validate  an  assignment  of  a  de- 
cree of  foreclosure  of  a  mortgage  secur- 
ing the  note,  where  the  assignment  is 
by  a  separate  instrument,  and  shows  a 
clear  intention  to  transfer  the  chose 
for  a  consideration.  Tatum  v,  Ballard, 
94  Va.  370,  26  S.  E.  871. 

And  where  the  defendants  in  a  suit 
on  a  note  secured  by  a  mortgage  on 
land,  brought  by  the  assignee  of  a  de- 
cree of  foreclosure  thereon,  deny  that 
they  are  bound  by  the  foreclosure  pro- 
ceedings, they  are  held  to  the  defense 
thus  made,  and  can  not  afterwards 
claim  that  the  note  was  merged  in  the 
decree.  Tatum  v.  Ballard,  94  Va.  370, 
26  S.  E.  871. 
.  (6)    Enforcement  of  Decree. 

Where  a  decree  is  entered  for  sale 
of  mortgaged  property,  of  which  a  per- 
son not  a  party  to  the  suit  is  found  to 


be  in  possession,  a  rule  may  be  made 
upon  such  person,  and  unless  he  shows 
a  paramount  right  in  himself,  the  prop- 
erty may  be  ordered  to  be  delivered  to 
the  commissioners  acting  under  the  de- 
cree, and  if  necessary  such  order  may 
be  enforced  by  an  attachment.  Com. 
V.  Ragsdale,  2  Hen.  &  M.  8. 

i.  Sale. 

(1)  Statutory  Provisions  in  Regard  to 
Sale. 

The  act  of  assembly,  "concerning  the 
sale  of  property  under  executions,  and 
incumbrances,"  passed  February  1st, 
1808  (2  Rev.  Code  156),  applied  to  a 
sale  of  mortgaged  land  by  commis- 
sioners in  chancery,  after  the  1st  day 
of  March,  1808;  notwithstanding  the 
decree  was  pronounced,  and  the  time 
limited  for  paying  the  money  to  re- 
deem the  land  had  elapsed,  before  the 
passage  of  that  act.  Wood  v.  Hudson, 
5   Munf.   423. 

(2)  Sale  as  a  Whole  or  in  Parcels. 

When  a  mill  and  its  machinery  are 
subject  to  separate  mortgages,  and  are 
sold  under  decree  of  court,  they  should 
be  offered  for  sale  both  separately  and 
together,  and  then  sold  in  whichc;ver 
way  they  will  bring  the  larger  sum. 
Hurxthal  v.  Hurxthal,  45  W.  Va.  584, 
32  S.   E.  237. 

A  sale  of  land  by  trustees  under  a 
decree  in  chancery  was  adjudged  in- 
valid, where  it  was  not  made  pursuant 
to  the  decree,  which  directed  as  much 
of  the  land  to  be  sold  as  would  pay  the 
debt  (which  excluded  the  power  of 
selling  in  smaller  quantities);  whereas 
the  trustees  sold  the  same  in  smaller 
quantities  at  different  times,  a  circum- 
stance which  might  have  diminished 
the  price  obtained  therefor.  Ovaries  r. 
Lacy,  4  Munf.  251. 

(3)  Terms  of  Sale. 

When  a  decree  is  made  for  the  sale 
of  real  estate  for  the  payment  of  a  debt 
secured  by  a  deed  of  trust,  the  decree 
must  be  for  the  sale  of  the  property 
upon  the  terms  of  the  deed;  and  a  de- 
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crec  upon  terms  other  than  those 
named  in  the  deed  is  erroneous.  Fultz 
V,  Davis,  26  Gratt  903;  Wytheville 
Crystal  Ice,  etc.,  Co.  v.  Frick  Co.,  96 
Va.  141,  30  S.  E.  491;  Hogan  v,  Duke, 
20  Gratt.  244;  Fox  v.  Cottage  Bldg., 
etc.,  Ass*n,  81  Va.  677;  Patch  v,  Morri- 
sett,  2  Va.  Dec.  127;  Wood  v.  Krebbs, 
33  Gratt.  685;  Pairo  v.  Bethell,  75  Va. 
825;  Stimpson  v.  Bishop,  82  Va.  190. 

Where  a  deed  of  trust  provided  that 
the  land,  in  case  of  default  in  the  stipu- 
lated payments,  be  sold  for  cash  as  to 
so  much  of  the  purchase  money  as 
might  be  necessary  to  pay  the  ex- 
penses of  executing  the  trust,  and  the 
amount  then  due  and  payable  on  the 
debt,  it  was  held,  that  the  court  had 
no  power  to  change  the  contract  of  the 
parties,  and  that  a  decree  directing  it 
to  be  sold  upon  credit  was  erroneous. 
Wytheville  Crystal  Ice,  etc.,  Co.  v. 
Frick  Co.,  96  Va.  141,  30  S.  E.  491. 

Where  a  deed  of  trust  is  executed, 
and  at  the  time  of  its  execution  there 
are  a  number  of  prior  judgment  liens 
on  the  land,  and  it  is  necessary  to  re- 
sort to  a  court  of  equity  for  the  en- 
forcement of  the  liens,  the  court  will 
fix  the  terms  of  sale  according  to  the 
rules  of  equity,  without  regard  to  the 
terms  of  sale  fixed  in  the  trust  deed. 
Barbour  v.  Tompkins,  31  W.  Va.  410, 
7  S.  E.  1. 

(4)    Bids. 

Stifling  Bidding. — A  sale  of  mort- 
gaged land  made  by  commissioners  in 
chancery,  should  be  set  aside  and  an- 
other decreed,  where  it  appears  to  the 
court  that  the  highest  bidder  on  such 
sale  had  previously  agreed  with  a  pur- 
chaser from  the  mortgagor,  that  he 
would  allow  such  purchaser  to  redeem 
the  land  within  a  limited  time,  by  re- 
paying him  his  money  with  interest,  and 
that  such  agreement  being  known  at 
the  sale,  other  persons  were  induced 
to  refrain  from  bidding,  and  conse- 
quently the  land  was  struck  off  to  him 
at  a  price  inferior  to  its  value.  Wood 
V.  Hudson,  5  Munf.  423. 


(5)    Disposition  of  Proceeds. 

See  ante,  "Disposition  of  Proceeds," 
XV,  C,  2,  j. 

In  General.— M.  sells  a  tract  of  land, 
for  the  purchase  money  of  which  he 
takes  three  bonds  payable  in  one,  two, 
I  and  three  years,  and  he  takes  a  deed 
of  trust  on  the  land  to  secure  the  same. 
When  the  first  bond  becomes  due  he 
sues  thereon  and  obtains  a  judgment, 
on  which  execution  is  issued  on  the 
property  of  C,  who  obtains  an  injunc- 
tion thereto,  which  is  afterwards  dis- 
solved. M.  then  brings  an  action  on 
the  injunction  bond  against  S.  and  his 
surety  V.,  and  pending  the  suit  the  land 
is  sold  under  the  deed  of  trust,  and 
purchased  at  a  price  not  quite  sufficient 
to  discharge  the  two  last  bonds  for  the 
purchase  money,  which  were  then  due. 
After  the  sale  the  defendants  to  the 
suit  on  the  injunction  bond  insist  that 
the  proceeds  of  the  sale  of  the  land 
should  be  first  applied  to  satisfy  the 
judgment  obtained  on  the  first  bond. 
It  was  held,  that  the  proceeds  of  the 
sale  are  to  be  applied  to  the  discharge 
of  the  two  last  bonds,  leaving  the  judg- 
ment on  the  first  bond  in  full  force. 
Vance  v.  Monroe,  4  Gratt.  52. 

Right  to  Rents  and  Profits.— If  the 
suit  brought  by  the  mortgagee  be  not 
a  simple  suit  to  foreclose  the  mort- 
gage, but  it  be  brought  also  to  require 
an  agent  of  the  mortgagor  in  posses- 
sion and  use  of  the  mortgaged  prop- 
erty to  render  an  account,  and  to  have 
the  rents  and  profits  taken  possession 
of  and  paid  over  to  the  parties  entitled 
to  them,  or  having  a  lien  or  claim  to 
such  rents,  will  be  regarded  as  though 
he  had  been  a  receiver  appointed  by 
the  court,  and  the  rents,  issues,  and 
profits  of  the  mortgaged  premises  will 
be  ordered  to  be  paid  into  the  court 
by  him,  and  the  court  will  dispose  of 
the  same  according  to  the  rights  of  the 
parties;  and  in  such  case  the  mortgagee 
will  have  a  superior  right  to  such  rents, 
issues,  and  profits  to  any  creditor  ac- 
quiring a  lien  on  them   subsequent  to 
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the   institution   of   the   suit.     Childs   v, 
Hurd,   32  VV.   Va.  66,  9  S.   E.   362. 

In  such  a  suit,  none  of  the  defend- 
ants, creditors  of  the  mortgagor,  can 
gain  any  priority  over  other  defend- 
ants by  levying  an  attachment  pending 
such  suit,  on  rents  and  profits  in  the 
hands  of  an  agent  of  the  mortgagor 
having  such  leased  premises  in  his  pos- 
session. Childs  V,  Hurd,  32  W.  Va. 
66,  9   S.   E.   362. 

Application  of  Proceeds  to   Several 
Debts  by  Court. — See  ante,   "Applica- 
tion of  Payments,"  XIII,  A,  5. 
j.    Costs. 

A  trustee  defendant  resisting  the 
plaintiffs  claim,  and  failing  in  his  de- 
fense, is  liable  for  costs.  Beverley  v. 
Brooke,  4  Gratt.  187;  Darby  v.  Gilligan, 
37  W.  Va.  59,  71,  16  S.  E.  511. 
k.  Review. 

Where  the  further  action  of  the  court 
in  the  cause  is  necessary  to  give  com- 
pletely the  relief  contemplated  by  the 
court,  the  decree  then  rendered  is  to 
be  regarded  not  as  final,  but  as  inter- 
locutory, therefore  a  decree  of  fore- 
closure is  only  an  interlocutory  decree. 
Cocke  V.  Gilpin,  1  Rob.  20. 

A  decree   foreclosing   the   equity   of 


redemption  in  mortgaged  property,  and 
appointing  commissioners  to  make  sale^ 
etc.,  is  but  interlocutory;  and  an  appeal 
can  not  be  allowed  by  a  county  court,, 
from  such  decree,  even  in  term  time. 
Allen  r.  Belches,  2  Hen.  &  M.  595. 

4.    Conveyance  of  Property  to  Cestui 
Que  Trust. 

A  surrender  of  the  property  and  full 
conveyance  thereof,  by  the  grantors 
and  trustees  to  the  cestui  que  trust,  in 
consideration  of  the  whole  or  a  part 
of  his  debt,  if  bona  fide  and  free  from 
fraud,  and  for  a  full  consideration,  is 
just  as  effectual  as  foreclosure  by  sale 
by  the  trustee  or  by  decree  of  court, 
and  operates  just  as  completely  to  ex- 
tinguish the  rights  of  the  creditors  of 
the  grantor  to  subject  the  propertj'. 
Cox  V.  Horner,  43  W.  Va.  786,  28  S. 
E.  780. 

When  a  deed  of  trust  creditor  has 
become  the  bona  fide  owner  in  fee  of 
a  married  woman's  real  estate,  he  has 
the  right  to  intervene  in  a  suit  insti- 
tuted by  a  general  creditor  of  such 
married  woman  seeking  to  rent  such 
property,  for  the  purpose  of  resisting 
such  renting.  Cox  v.  Horner,  43  W. 
Va.  786,  28  S.  E.  780. 


Mortmain. 

See  the  titles  CORPORATIONS,  vol.  3,  p.  556;  RELIGIOUS  SOCIETIES. 
Mortuary  Tables. 

See  references  under    MORTALITY  TABLES,  vol.  9,  p.  880. 

Mortuus  Civiliter. 

See  the  title  CIVIL  DEATH,  vol.  2,  p.  828. 

MotKer. 

See  the  title  DESCENT  AND  DISTRIBUTION,  vol.  4,  p.  593. 


MOST  NEEDY. — A  testator  devised  the  residue  of  his  estate  in  trust  to 
be  distributed  among  his  next  of  kin  "who  may  be  most  needy."  It  was 
held,  that  the  trust  was  invalid  for  uncertainty  as  to  the  individuals  to  be 
selected,  i.  e.,  the  most  needy.  Fontaine  v.  Thompson,  80  Va.  229,  232.  See 
also,  the  title  TRUSTS  AND  TRUSTEES. 


MOTION.— See  the  title  ACTIONS,  vol.  1,  p.  125. 

MOTIONS. 

L  Motions  Generally,  123. 
II.  Motions  for  Judgment  to  Recover  Money  on  Contract,  126. 

A.  Origin,  Nature,  and  Object  of  the  Motion,  126. 

B.  Nature  of  the  Pleadings,  126. 

C.  Remedy  Restricted  to  Recovery  of  Money  on  Contract,  127. 

D.  Against  Whom  Motion  May  Be  Maintained,  127. 

E.  Notice,  128. 

1.  Necessity  of  Notice,  128. 

2.  Functions  of  Notice,  128. 

3.  Requisites  of  Notice,  128. 

4.  Return  of  Notice,  129. 

5.  Demurrer  to  Notice,  129. 
P.  Jury  Trial,  129. 

6.  Defenses,  129. 

H.  Recovery  of  Costs,  130. 

CROSS  REFERENCES. 

As  to  motions  in  particular  proceedings,  see  the  appropriate  titles;  thus, 
as  to  motion  to  abate  attachment,  see  the  title  ATTACHMENT  AND  GAR- 
NISHMENT, vol.  2,  p.  118.  As  to  right  of  one  in  contempt  to  make  motion, 
see  the  title  CONTEMPT,  vol.  3,  p.  263.  As  to  motions  for  continuance, 
see  the  title  CONTINUANCES,  vol.  3,  p.  272.  As  to  motions  to  strike  out 
and  exclude  evidence,  see  the  title  EVIDENCE,  vol.  5,  p.  348.  As  to  motions 
or.  forthcoming  and  delivery  bonds,  see  the  title  FORTHCOMING  AND 
DELIVERY  BONDS,  vol.  6,  p.  434.  As  to  motions  to  dissolve  injunctions, 
see  the  title  INJUNCTIONS,  vol.  7,  p.  636.  As  to  motions  to  open,  modify, 
or  vacate  judgments  or  decrees,  see  the  title  JUDGMENTS  AND  DECREES, 
vol.  8,  pp.  243,  247,  523,  530.  As  to  remedy  by  motion  under  mechanic's  lien, 
see  the  title  MECHANICS'  LIENS,  vol.  9,  p.  753.  As  to  motions  for  a  new 
trial,  see  the  title  NEW  TRIALS.  As  to  motions  to  make  more  definite  and 
certain,  see  the  title  PLEADING.  As  to  motions  against  sheriffs  and  other 
officers  on  official  bonds,  see  the  titles  SHERIFFS  AND  CONSTABLES; 
PUBLIC  OFFICERS.  As  to  motions  against  attorneys  for  recovery  of  money 
lost  or  collected  by  them,  see  West  Virginia  Code,  1906,  §§  3769,  3770.  As  to 
orders  of  court,  see  the  title  ORDERS  OF  COURT.  As  to  motion  to  quash, 
see  the  title  INDICTMENTS,  INFORMATIONS  AND  PRESENTMENTS, 
vol.  7,  p.  452.  As  to  motions  in  arrest  of  judgments,  see  the  title  JUDG- 
MENTS AND  DECREES,  vol.  8,  p.  569.  As  to  motion  for  charge  of  venue. 
see  the  title  VENUE. 


I.  Motions  Generally. 

Who  May  Make. — It  seems  that  a 
motion  may  be  made  only  by  a  party 
to  the  record.  Wallop  v.  Scarburgh,  5 
Gratt  1. 

But  in  one  case,  of  the  distribution 
of  money,  it  was  held,  that  a  person 


having  an  interest  in  the  subject  mat 
ter,  even  though  not  a  party,  might  W 
heard  on  motion.    Thornton  v.  Fairfa> 
29  Gratt.  669. 

How  Made  and  Limitations. — A  mo- 
tion is  necessarily  to  a  great  extent  a 
proceeding    of   an   informal    character. 
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It  is  an  application  ore  tenus  addressed 
to  the  court  by  counsel.  Under  the 
statute  it  may  be  made  even  in  vaca- 
tion and  upon  notice  to  an  agent  or 
attorney.  In  fnany  cases  it  is  insuffi- 
cient to  bring  before  the  court  all  the 
equities  and  matter  proper  to  be  un- 
derstood by  the  court,  and  which  may 
have  arisen  after  the  lapse  of  years. 
It.  was  proper,  therefore,  to  provide 
some  limitation  to  such  motions,  even 
where  the  decree  is  purely  interlocu- 
tory and  that  limitation  is  fixed  at  five 
years.  Kendrick  v.  Whitney,  28  Gratt 
646. 

How  to  Be  Construed. — Summary 
proceedings  on  motion  being  a  de- 
parture from  the  course  of  the  common 
law,  are  to  be  taken  strictly.  Amis  v, 
Koger,  7  Leigh  221. 

Where  an  act  of  assembly  authorizes 
a  judgment,  by  motion  in  a  summary 
way,  in  the  court  of  the  county  where 
the  defendant  resides,  the  plaintiff  is 
bound  to  prove  the  defendant's  resi- 
dence, though  no  objection  be  made  on 
his  part;  for  the  court  will  presume 
nothing  in  favor  of  a  summary  mo- 
tion. Alexandria  v.  Hunter,  2  Munf. 
228. 

Election  of  Remedies. — Where  a  stat- 
ute gives  a  summary  remedy  by  motion, 
the  act  having  no  negative  words,  the 
creditor  has  his  election  to  pursue  his 
statutory  remedy,  or  his  common-law 
remedy  on  the  bond.  Booker  v.  Mc- 
Roberts,  1  Call  243. 

Amendment  of  Motions. — A  motion, 
as  well  as  an  action,  may  be  amended 
for  mistake,  under  1  Rev.  Va.  Code, 
512,  §  108.  Com.  V,  Winstons,  5  Rand. 
546. 

Motion  as  Suit  or  Action. — Motions 
are  included  in  the  terms,  suits  and  ac- 
tions, in  the  act  of  1789,  for  limitation 
of  suits  upon  penal  statutes.  Auditor 
V.   Graham,   1   Call    475. 

A  motion,  not  opposed,  does  not  con- 
stitute either  an  action,  suit  or  contest, 
except  in  some  particular  cases,  pro- 
vided  for   by  law,   and    founded   upon 


notice  to  a  party  against  whom,  or 
against  whose  interest,  the  motion  was 
made,  as  in  cases  of  motions  upon  re- 
plevin and  forthcoming  bond,  and  oth- 
ers of  a  similar  nature.  Brander  v. 
Justices,  5  Call  548,  553,  2  Am.  Dec. 
606.  See  the  title  FORTHCOMING 
AND  DELIVERY  BONDS,  vol.  6,  pp. 
411,  436. 

Particular  Motion — Motion  as  Sub- 
stitute for  Audita  Querula. — The  au- 
dita querula,  to  relieve  a  defendant 
from  an  execution  where  the  matter 
of  discharge  has  been  subsequent  to 
the  judgment,  is  an  obsolete  remedy, 
and  has  been  substituted  in  modern 
practice  by  the  motion.  Smock  v. 
Dade,  5  Rand.  639;  Steele  v.  Boyd,  6 
Leigh  547,  29  Am.  Dec.  220;  FawkeS 
V,  Davison,  8  Leigh  554.  See  the  titles 
AUDITA  QUERULA,  vol.  2,  p.  180; 
EXECUTIONS,  vol.  5,  pp.  444,  449. 

Motion  for  Sale  of  Small  Inheritance 
of  Infant.— See  the  title  INFANTS, 
vol.  7,  p.  488. 

Motion  for  Account. — There  is  no 
such  motion  in  a  court  of  chancery  as 
a  motion  for  an  account,  and  the  mo- 
tion should  be  for  a  decree,  which,  if 
the  court  can  not  enter  without  an  ac- 
count, it  will  direct  one.  Hampton  v. 
Pollard,  4  Hen.  &  M.  451.  See  gen- 
erally, the  title  ACCOUNTS  AND 
ACCOUNTING,  vol.  1,  p.  82. 

Recovery  of  Money  by  Motion  in 
State  Court  on  Judgment  of  Federal 
Court. — It  seems  that  if  a  judgment  be 
rendered  in  a  federal  court  against  the 
executors  of  a  surety,  and  they  pay  the 
money,  they  can  not  recover  it  against 
a  devisee  of  the  principal  debtor,  by 
motion,  or  any  action  at  common  law, 
in  the  general  court  or  any  other  court 
of  law  of  this  commonwealth.  Cabell 
V,  Megginson,  6  Munf.  202. 

Motion  by  Corporation. — When  a 
corporation  sues,  it  need  not  set  out  in 
its  declaration  by  what  means  it  be- 
came a  corporation,  but  must  prove  it 
on  the  trial,  and  this  doctrine  is  equally 
applicable  to  motions  as  to  suits.  Grays 
V.    Turnpike   Co.,   4   Rand.   578. 
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Motion  to  Correct  Mistakes. — An 
erroneous  entry  of  a  decree  may  be 
rectified  upon  motion,  at  a  succeeding 
term;  and  any  mistake  committed  by 
the  officers  of  the  court  or  gentlemen 
of  the  bar  may  be  corrected  in  like 
manner.   Marr  v.  Miller,  1  Hen.  &  M.  205. 

Motion  to  Consolidate  Actions. — A 
party  defendant  who  is  harassed  by  a 
variety  of  actions,  which  might  be 
properly  united  in  one  suit,  may  move 
to  consolidate  them;  and  if  that  motion 
be  overruled,  the  error  may  doubtless 
be  corrected  by  a  superior  tribunal. 
Ayres  v.  Lewellin,  3  Leigh  609.  See 
the  title  CONSOLIDATION  OF  AC- 
TIONS, vol.  3,  p.  131. 

Motion  to  Recover  Money  by  Mu- 
nicipal Corporation. — Quaere,  where  a 
judgment  is  obtained  by  motion  in  a 
summary  way,  under  a  private  act  ot 
assembly,  is  it  necessary,  in  stating  the 
evidence  in  a  bill  of  exceptions  or  case 
agreed,  to  ment'on  that  such  act  was 
read,  or  given  in  evidence,  to  the  court. 
Alexandria  v.  Chapman,  4  Hen.  &  M.  270. 

Also,  quaere,  where  an  act  of  assem- 
bly authorizes  a  judgment  by  motion  in 
a  summary  way  in  the  court  of  the 
county  where  the  defendant  resides,  is 
it  necessary,  if  no  objection  to  the 
jurisdiction  appear  in  the  record,  that 
it  should  have  been  stated  therein  that 
the  defendant  was  actually  a  resident 
of  the  county,  to  the  court  of  which  the 
motion  was  made?  Alexandria  v.  Chap- 
man, 4  Hen.  &  M.  270.  See  also,  the 
title  MUNICIPAL  CORPORATIONS. 

Motion  Stating  No  Cause  of  Action. 
— Where  a  motion,  and  notice  of  it, 
state  facts  which  do  not  constitute 
cause  of  suit  there  is  no  error  in  omit- 
ting from  the  judgment  of  dismissal 
the  words,  "without  prejudice."  State 
V.  Baltimore,  etc.,  R.  Co.,  41  W.  Va. 
81,  23  S.  E.  667. 

Notice  of  Motion — Generally. — If  a 
notice,  which  is  the  act  of  parties,  and 
not  of  counsel,  be  general,  it  is  to  be 
favorably  expounded  and  applied  to  the 
truth  of  the  case  as  far  as  it  will  bear; 
but    if    it    descends    to    particulars,    it 


must  be  correct  as  to  them.  Drew  v. 
Anderson.  1  Call   51. 

Sufficiency. — If  the  notice  apprise 
the  defendant  of  the  grounds  of  the 
motion,  it  is  sufficient.  Graves  v. 
Webb,  1   Call  443. 

If  notice  of  motion  be  such  that  the 
defendant  can  not  mistake  the  object 
of  the  motion,  it  will  be  sufficient. 
Board  v.  Dunn,  27  Gratt.  608. 

In  the  absence  of  statute  or  rule  of 
court  prescribing  the  length  of  notice 
to  be  given,  reasonable  notice  only  «s 
required.  Ballard  v.  Whitlock,  18 
Gratt  235. 

Presumption  of  Notice. — Due  notice 
of  motions  will  be  presumed  unless 
there  has  been  bill  of  exceptions  filed 
for  want  of  notice.  Ayres  v.  Lewellin, 
3  Leigh  609. 

Appearance  as  Waiver. — Appearance 
waives  defect  in  the  form  of  a  notice  of 
motion.  Winston  v.  Overseers,  4  Call 
357. 

The  appearance  of  defendants  on  the 
day  to  which  a  motion  was  returnable, 
and  after  it  had  been  called  and  the 
notice  proved,  and  moving  for  a  contin- 
uance of  the  hearing  of  it  to  a  certain 
day  when  it  was  heard,  without  object- 
ing to  the  notice,  must  be  considered  as 
waiving  any  objection  thereto  for  want 
of  reasonable  notice,  or  if  it  was  other- 
wise insufficient.  Venable  v.  Coffman, 
8  W.  Va.  310. 

A  defendant  in  a  motion  appearing' 
and  moving  its  continuance  thereby 
waives  all  advantage  which  he  might 
take  of  the  error  which  had  been  com- 
mitted by  the  plaintiff  in  failing  to 
prove  the  service  of  the  notice  and  to 
have  the  motion  docketed  on  the  re- 
turn day.  Central  Land  Co.  v.  Cal- 
houn, 16  W.  Va.  361.  See  generally, 
the  title  CONTINUANCES,  vol.  3, 
p.   295. 

Continuance  of  Motion. — Notice  is 
given  by  K.  to  A.  of  a  motion  to  be 
made  at  June  term  of  a  county  court, 
for  money  paid  by  K.  as  A.'s  surety; 
the  motion  is  continued  without  A.'s 
consent    from    June    term    to     August 
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term,  passing:  by  the  intermediate  July 
term.  This  was  held,  to  be  a  discon- 
tinuance, and  a  judgment  subsequently 
rendered  for  the  plaintiflF  on  the  same 
notice  is  erroneous.  Amis  v.  Koger,  7 
Leigh  221.  See  the  title  CONTIN- 
UANCES, vol.  3,  p.  300. 

Waiver  of  Motion. — An  overruled 
motion  to  quash  a  writ  or  return,  made 
alone  before  any  other  defense  is  pre- 
sented, is  not  waived  by  a  subsequent 
plea.  Quesenberry  v.  People's  Bldg., 
etc.,  Ass'n,  44  W.  Va.  512,  30  S.  E.  73. 

Appearances  to  a  motion  by  consent 
continuances  does  not  preclude  a  mo- 
tion to  quash  the  notice  for  its  defects. 
Shepherd  v.  Brown,  30  W.  Va.  13,  3  S. 
E.  186;  Quesenberry  v.  People's  Bldg., 
etc.,  Ass'n,  44  W.  Va.  512,  30  S.  E.  73. 
Rule  to  Show  Cause. — A  rule  to 
show  cause,  where  it  begins,  "The  State 
of  West  Virginia:  To  the  sheriflF  of," 
etc.,  is  held  to  run  in  the  name  of  the 
state.  Trimble  v.  Patton,  5  W.  Va.  432. 
On  the  hearing  of  a  rule  to  show 
cause,  it  is  not  error  to  hear  oral  tes- 
timony. Trimble  v.  Patton,  5  W.  Va. 
432. 

The  summary  rule  to  show  cause,  by 
creditors,  against  sureties,  for  payment, 
instead  of  the  common-law  proceeding, 
is  not  only  erroneous,  but  void.  Thur- 
man  v.  Morgan,  79  Va.  367;  Nulton  v, 
Isaacs,  30  Gratt.  726,  740. 

Motion  to  Recommit — Where  judg- 
ment was  rendered  on  motion  to  re- 
cover money,  a  motion  to  recommit 
may  be  allowed  to  the  appellant  in 
order  that  he  may  show  himself  en- 
titled to  credits  on  the  account,  if  it 
appear  probable,  from  the  evidence  in 
support  of  the  motion,  that  he  is  en- 
titled to  such  credits.  Snickers  v.  Dor- 
sey,  2  Munf.  505. 

II.  Motions  for  Judgment    to 
Recover  Honey  on  Con- 
tract. 

A.    ORIGIN,    NATURE,   AND    OB- 
JECT OF  THE  MOTION. 

Origin.— Prior  to  the  Code  of  1849, 


summary  remedies  were  given  by  va- 
rious statutes  for  the  recovery  of 
claims  due  to  the  commonwealth,  and 
for  many  claims  due  to  individuals  by 
motion  on  ten  days'  notice.  The  re- 
visors  seeing  that  these  proceedings 
had  worked  well,  proposed  to  extend 
the  remedy  by  motion  on  notice  to  all 
cases  in  which  a  person  was  entitled 
to  recover  money  by  action  on  con- 
tract. The  motive  for  such  extension 
was  to  simplify  and  shorten  pleadings 
and  other  proceedings.  Hale  v.  Cham- 
berlain, 13  Gratt.  658. 

Nature. — A  motion  for  a  judgment 
for  money  under  the  statute,  where  the 
notice  takes  the  place  of  the  writ  and 
the  declaration,  is,  nevertheless,  an  ac- 
tion at  law.  Gordon  v.  Funkhouser, 
100  Va.  675.  42  S.  E.  677. 

A  motion  for  a  judgment  for  money 
under  Code,  §  3211,  where  the  notice 
takes  the  place  of  the  writ  and  decla- 
ration, is  an  action  at  law,  and  the  no- 
tice need  not  state  that  the  defendant 
resides  in  the  county  in  which  the  mo- 
tion is  made.  Reed  v.  Gold,  102  Va. 
37,  45  S.  E.  868. 

Object— The  object  of  the  proceed- 
ing by  motion  under  §  3211  was  to 
give  suitors  a  plain  and  summary  pro- 
ceeding for  the  recovery  of  judgment. 
Preston  v.  Salem  Imp.  Co.,  91  Va.  583, 
22  S.  E.  486. 

The  object  of  §  3211  of  the  Code  was 
to  afford  a  more  speedy  remedy  for  the 
enforcement  of  contracts.  Preston  v. 
Salem  Imp.  Co.,  91  Va.  583,  22  S.  E. 
486. 

The  motive  for  the  extension  of  the 
summary  remedy  by  motion  to  the  re- 
covery of  money  due  on  contract  was 
to  simplify  and  shorten  pleadings  and 
other  proceedings.  Hale  v.  Chamber- 
lain, 13  Gratt.  658. 

B.  NATURE  OF  THE  PLEADINGS. 

In  motions  for  the  recovery  of 
money,  a  much  greater  latitude  in 
pleading  is  permissible  than  in  com- 
mon-law actions.  Briggs  v.  Cook,  99 
Va.  273,  38  S.  E.  148;  Liskey  v.  Paul, 
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100  Va.  764,  42  S.  E.  875;  Board  of 
Supervisors  v.  Dunn,  27  Gratt.  608; 
Preston  v,  Salem  Imp.  Co.,  91  Va.  583, 
22  S.  E.  486;  Hall  v.  Ratcliff,  93  Va. 
327,  24  S.  E.  1011. 

The  pleadings  on  a  motion  for  a 
judgment  for  money,  after  notice,  are 
intended  to  be  of  an  informal  nature, 
except  where  statute  requires  otherwise 
(as  under  §  3299  of  the  Code).  Lriskey 
V.  Paul,  100  Va.  764,  42  S.  E.  875. 

The  object  of  §  C211  of  the  Code  was 
to  afford  a  more  speedy  remedy  for 
the  enforcement  of  contracts,  but  it 
was  not  contemplated  that  all  the  rules 
of  pleading  were  to  be  abrogated 
thereby.  Preston  v.  Salem  Imp.  Co., 
91  Va.  583,  22  S.  E.  486. 

C.  REMEDY  RESTRICTED  TO  RE- 
COVERY  OF  MONEY  ON 
CONTRACT. 

Circuit  courts  have  no  jurisdiction  of 
motions  to  recover  forfeits  specified  in 
§  1292  of  the  Code,  as  §  3211  authorizes 
the  remedy  by  motion  only  in  cases 
where  the  plaintiff  is  entitled  to  recover 
money  on  action  on  a  contract,  and  the 
proceeding  to  recover  such  forfeit  is 
founded,  not  upon  a  contract,  but  upon 
a  tort;  i.  e.,  a  wrongful  violation  of  a 
public  duty.  Western  Union  Tel.  Co. 
v.  Bright,  90  Va.  778,  20  S.  E.  146. 

It  is  true  that  an  action  of  debt  lies 
for  a  statutory  penalty,"  but  this  is  be- 
cause the  sum  demanded  is  certain,  and 
not  because  the  cause  of  action  arises 
ex  contractu.  Western  Union  Tel.  Co. 
V.  Bright,  90  Va.  778,  20  S.  E.  146. 

Nature  of  Contract. — "The  only  re- 
striction imposed  by  the  statute  as  to 
the  nature  of  the  contract  upon  which 
the  recovery  may  be  by  motion  is  the 
right  to  recover  money  upon  it  by  ac- 
tion. If  the  contract  is  such  that  the 
person  making  the  motion  is  entitled 
to  recover  money  upon  it  by  action, 
he  is  entitled  to  proceed  to  do  so  by 
motion,  whether  his  right  is  based  upon 
an  expressed  or  ini,  'led  contract.  The 
remedy  extends  to  all  cases  in  which  a 
person  is  entitled  to  recover  money  by 


action  on  contract."     Long  v.   Pence, 

93  Va.  584,  25  S.  E.  593. 

Insurance  Policies. — Thus,  a  motion 
may  be  made  under  §  3211  of  the  Code 
to  recover  money  from  an  insurance 
company  on  a  policy  of  insurance. 
Union   Cent.  Life   Ins.   Co.  v.   Pollard, 

94  Va.  146,  26  S.  E.  421;  Morotock  Ins. 
Co.  v.  Pankey,  91  Va.  259,  21  S.  E.  487; 
Grubbs  v.  National  Life,  etc.,  Ins.  Co., 
94  Va.  589,  27  S.  E.  464.  And  see  the 
titles  FIRE  INSURANCE,  vol.  6,  p. 
109;  LIFE  INSURANCE,  vol.  9,  p. 
359. 

Proceedings  to  Settle  Disputed  Elec- 
tion.— But  proceedings  to  settle  a  dis- 
puted election  can  not  be  regarded  as 
a  "motion"  within  the  purview  of  the 
statute  regulating  costs  between  par- 
ties in  proceedings  to  recover  money 
on  motion.  West  v,  Ferguson,  16 
Gratt.  270. 

Sounding  in  -  Damages. — Nor  can 
damages  for  an  injury  resulting  from 
a  breach  of  contract,  recoverable  only 
in  an  action  "sounding  in  damages,"  in 
any  sense  be  considered  money  due 
upon,  contract,  and  hence  a  motion 
under  §  3211  of  the  Code,  1887,  as  it 
stood  when  this  motion  was  made,  per- 
mitting a  motion  to  be  made  in  any 
case  when  a  person  was  "entitled  to 
recover  money  by  action  on  any  con- 
tract" can  not  be  maintained  to  recover 
damages  for  a  breach  of  contract,  or 
the  profits  which  the  plaintiff  would 
have  made  if  he  had  been  permitted  to 
fulfill  his  contract.  Wilson  v.  Dawson, 
96  Va.  687,  32  S.  E.  461. 

D.  AGAINST  WHOM  MOTION 
MAY  BE  MAINTAINED. 
Remote  Assignor. — Under  the  provi- 
sion of  §  2861  of  the  Code  an  action 
may  be  maintained  by  an  assignee  of  a 
chose  in  action  against  a  remote  as- 
signor thereof  to  recover  money  upon 
the  contract  implied  by  the  assignment 
that  he  will  repay  the  consideration  re- 
ceived by  him  for  the  chose;  if  by  the 
use  of  due  diligence  it  can  not  be  made 
out  of  the   obligor  or  maker.     Hence, 
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under  the  very  terms  of  §  3211  of  the 
Code,  an  assignee  may  proceed  by  mo- 
tion against  a  remote  assignor  for  a 
like  recovery.  Long  v.  Pence,  93  Va. 
584,  25   S.   E.   593. 

E.    NOTICE. 

1.  Necessity  of  Notice. 

Under  §  3211,  Code,  1887,  as  amended 
by  act  of  assembly,  acts,  1895-96,  p. 
140,  which  provides  that  any  person 
entitled  to  recover  money  by  action 
on  any  contract  may,  on  motion  be- 
fore any  court  which  would  have  ju- 
risdiction in  an  action,  obtain  judg- 
ment for  such  money  after  fifteen  days' 
notice,  which  notice  shall  be  returned 
to  the  clerk's  office,  etc.,  a  proceeding 
by  motion  under  this  section  can  not 
be  regarded  as  instituted  until  after 
service  of  notice,  and  its  return  or 
filing  in  the  clerk's  office;  and  there- 
fore, where  an  attachment  was  issued 
under  §  2959,  before  return  of  notice, 
the  attachment  proceeding  is  void,  as 
the  court  is  without  jurisdiction.  Furst 
7'.  Banks,  101  Va.  208,  43  S.  E.  728. 

2.  Functions  of  Notice. 

"This  court  has  held  that,  on  motion 
for  judgment  for  money,  under  §  3211 
of  the  Code,  the  notice  takes  the  place 
of  both  the  writ  and  the  declaration." 
Tench  v.  Gray,  102  Va,  215,  46  S.  E. 
287,  citing  Morotock  Ins.  Co.  v.  Pan- 
key,  91  Va.  259,  21  S.  E.  487;  Grubbs 
t'.  National  Life,  etc.,  .Ins.  Co.,  94  Va. 
589,  27  S.  E.  464;  Gordon  v.  Funk- 
houser,  100  Va.  675,  42  S.  E.  677; 
Reed  v.  Gold,  102  Va.  37,  45  S.  E.  868. 

3.  Requisites  of  Notice. 

What  Notice  Must  State.— Although 
motions  for  judgment  for  money  un- 
der §  3211  arc  viewed  with  great  liber- 
ality, the  notice  must  state  in  clear 
and  unmistakable  terms  the  names  of 
the  parties,  the  amount  for  which  judg- 
ment will  be  asked,  and  the  time  and 
place  at  which  the  motion  will  be  made. 
Tench  v.  Gray,  102  Va.  215,  46  S.  E. 
287. 

"As  the  notice  is  in  lieu  of  the  writ, 
it    must,    like    the    writ,    summon    the 


party  upon  whom  it  is  served  to  a 
fixed  and  certain  day,  when  he  can  ap- 
pear and  make  his  defense.  The  stat- 
ute declares  when  the  terms  of  court 
shall  commence,  and  a  litigant  has  a 
right  to  assume  that  the  law  will  be 
complied  with,  and  should  not  suffer 
loss  from  acting  on  that  assumption."^ 
T^nch  V.  Gray,  102  Va.  215,  46  S.  E. 
287. 

Length  of  Notice— How  Time  Calcu- 
lated.— A  motion  for  a  judgment  for 
money  under  Code,  §  3211,  can  only  be 
made  after  fifteen  days'  notice  in  writ- 
ing, and  where  the  notice  is  to  the  first 
day  of  the  next  term  of  a  court,  the 
time  is  to  be  calculated  to  the  day  ap- 
pointed by  law  for  the  court  to  sit, 
and  not  to  the  day  on  which  the  court 
actually  opens.  Tench  v.  Gray,  102 
Va.  215,  46  S.  E.  287. 

To  What  Day  of  Term.— A  notice  of 
a  motion  for  a  judgment  for  money, 
under  §  3211  of  the  Code,  need  not  be 
given  to  the  first  day  of  the  term  of 
the  court,  but  may  be  given  to  any  day 
of  the  term,  provided  only  the  notice 
is  served  at  least  fifteen  days  before 
the  day  on  which  judgment  is  to  be 
asked,  and  is  filed  in  the  clerk's  office 
ten  days  before  the  term  begins. 
Hanks  v.  Lyons,  92  Va.  30,  22  S.  E. 
813. 

"It  is  to  be  observed  that  the  statute 
authorizes  the  court  to  render  judg- 
ment on  motion  after  fifteen  days'  no- 
tice, which  notice  shall  be  returned  to 
the  clerk's  office  of  the  court  ten  days 
before  the  commencement  of  the  term. 
The  statute  does  not  specify  that  the 
notice  must  be  served  fifteen  days  be- 
fore the  commencement  of  the  term, 
nor  that  it  must  be  given  to  the  first 
day  of  the  term."  Hanks  v.  Lyons,  92 
Va.  30,  22  S.  E.  813. 

Maturing  before  Term. — The  law  giv- 
ing a  right  to  recover  money  on  con- 
tract by  motion  is  general;  applicable 
to  all  the  circuit  courts  and  the  quar- 
terly terms  of  the  county  and  corpora- 
tion courts.  The  circuit  courts  are  held 
semi-annually,  and  where  the  proceed- 
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ing  is  by  action,  it  must  be  matured 
for  a  place  on  the  docket  before  the 
term;  and  it  is  apparent  the  legislature 
did  not  contemplate  that  when  the 
proceeding  was  by  notice,  it  could  be 
commenced  and  matured  during  the 
term.  Hale  v.  Chamberlain,  13  Gratt 
658. 

"The  case  of  Hale  v.  Chamberlain, 
13  Gratt.  658,  which  was  relied  on  by 
counsel  for  defendants  in  error,  does 
not  sustain  his  contention.  In  that  case 
the  court  held,  that  the  notice  could 
not  be  matured  during  the  term,  but 
that  it  'must  be  in  a  condition  to  be 
docketed  before  the  term  to  authorize 
the  court  to  give  judgment  at  that  term.' 
13  Gratt.  663:  It  is  plain  from  the 
reasoning  of  Judge  Allen,  who  de- 
livered the  opinion  of  the  court,  that 
it  did  not  mean  that  the  notice  'must 
be  so  matured  ♦  ♦  ♦  for  the  docket 
before  the  term*  by  being  served  and 
returned  within  the  time  prescribed." 
Hanks  v.  Lyons,  92  Va.  30,  22  S.  E. 
813. 

4.   Return  of  Notice. 

Under  Present  Statute.— Notice  of  a 
motion  for  a  judgment  under  §  3211  of 
the  Code  must  be  returned  to  the 
clerk's  office  within  five  days  after  the 
service.  In  computing  the  time  the 
day  of  service  is  to  be  counted,  as 
prescribed  by  Code,  §  8,  but  not  the 
day  on  which  the  notice  is  returned, 
hence  a  notice  served  February  21st 
and  returned  February  26th  is  not 
within  the  time  prescribed,  and  a  judg- 
ment by  default  rendered  thereon  is 
invalid.  The  provision  of  the  statute 
is  mandatory.  Swift  v.  Wood,  103  Va.  i 
494,  49  S.   E.  643.  j 

Under  Former  Statute.— In  a  pro- 
ceeding under  the  Code,  ch.  167,  §  5,  p. 
640,  to  recover  money  due  upon  con- 
tract, by  notice,  the  notice  must  be 
returned  forty  days  before  the  com- 
mencement of  the  term,  and  put  upon 
the  docket  of  the  court,  or  it  can  not 
be  tried  at  that  term.  Hale  v.  Cham- 
berlain, 13  Gratt.  658. 
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5.    Demurrer  to  Notice. 

On  a  motion  for  judgment  for  money 
I  under  §  3211  of  the   Code,  the  notice 
i  takes  the  place  of  both  the  writ  and  the 
declaration,  and  a  demurrer  to  the  no- 
tice  only   raises   the   question   whether 
I  there  is  matter  in  the  notice  sufficient 
I  to  maintain  the  action.     Morotock  Ins. 
Co.  V.  Pankey,  91  Va.  259,  21  S.  E.  487. 

F.  JURY  TRIAL. 

In  a  proceeding  by  motion  to  recover 
j  money   under   §   3211    of  the   Code,    in 

order  to  entitle  the  defendant  to  a  trial 

by  jury,  as  provided  by  §  3213  of  the 
j  Code,  an  issue  must  be  made  up.  This 
I  issue  may  be  tendered  by  a  plea,  or  by 
'  an  informal  statement  in  writing  of  the 

grounds  of  defense.  A  mere  oral  state- 
'  ment    is    not    sufficient;    and    in    cases 

where  the  statute  requires. the  plea  to 

!  be    verified    by    affidavit,    that    require- 

:  ment  of  the  statute  must  be  complied 

i  with.     Preston  v.   Salem   Imp.   Co.,  91 

j  Va.  583,  22  S.  E.  486. 
! 

G.  DEFENSES. 
Under    the    West    Virginia    Statute 

(Code,  ch.  121,  §  7),  defense  to  a  mo- 
tion for  a  judgment  for  money  may  be 
made  in  the  same  manner  and  to  the 
same  extent  as  in  actions  at  law.  State 
V.  Keadle,  44  W.  Va.  594,  29  S.  E.  976. 

"Barton,  in  his  Law  Practice  (vol. 
2,  p.  1047),  under  the  head  of  'Trial  of 
Motion,*  says:  *If  there  be  no  defense 
to  the  motion,  it  is  treated  just  as  a 
suit  to  which  there  is  no  plea,  and  a 
judgment  thereon  may  be  rendered  by 
default;  or  else,  if  there  be  not  enough 
in  the  papers  to  justify  a  judgment,  a 
writ  in  inquiry  will  be  first  ordered  and 
executed  either  by  the  court  or  a 
jury.' "  State  v.  Keadle,  44  W.  Va.  594, 
29  S.  E.  976. 

"  'The  statute  of  Virginia  prescribes 
no  mode  of  pleading  by  which  the  de- 
fense to  a  motion  may  be  presented  to 
the  court;  but  it  is  a  commendable 
practice  which  prevails  in  some  of  the 
circuits  to  require  the  defendant,  either 
when  he  enters  his  appearance,  or  at 
some  reasonable  time  thereafter,  to  put 
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in  writing,  in  sufficiently  explicit  terms,  I  1849,  declares  that,  "except  where  it  is 
the   grounds   upon    which   he   rests   his    otherwise  provided,  the  party  for  whom 


defense  to  a  motion  for  a  judgment  for 
money.*  Barton's  Law  Practice,  vol.  2, 
p.  1047."     State  v,   Keadle,  44  W.  Va. 


final  judgment  is  given  in  any  action, 
or  in  a  motion  for  judgment  for  money, 
whether    he   be   plaintiff  or   defendant, 


594,  29  S.  E.  976.  shall  recover  his  costs  against  the  op- 

H.    RECOVERY  OF  COSTS.  I  posite   party."     West  v.   Ferguson,   16 

The  eighth  section  of  ch.  183,  Code,  I  Gratt.  270,  272. 

Motive. 

See  the  titles  ASSAULT  AND  BATTERY,  vol.  1,  p.  733;  EVIDENCE, 
vol.  5.  p.  316;  EXEMPLARY  DAMAGES,  vol.  5,  p.  754;  HOMICIDE,  vol. 
7,  p.  140. 

Mulattoes. 

See  the  title  MISCEGENATION,  vol.  9,  p.  854. 

Mules. 

Sec  the  titles  CRUELTY  TO  ANIMALS,  vol.  4,  p.  145;  JUDICIAL  NOTICE, 

vol.   8,  p.   631. 

MULTIFARIOUSNESS. 

I.  Definitions  and  Nature,  i3i. 

A.  In  General.  131. 

B.  Rulea  for  Determiaiair  Maltifariousness,  132. 

C.  Cases  Illustratinii:  the  Application  of  the  Rules,  133. 

1.  Bills  Held  Not  to  Be  Mnltifarions,  133. 

2.  Bills  Held  to  Be  Multifarious.  139. 

II.  In  What  Pleadings  It  Hay  Exist,  142. 

III.  As  Determined  by  Prayer  for  Relief,  143. 

A.  In  General,  143. 

B.  Alternative  Prayer,  143. 

C.  Inconsistent  Relief  Asked,  143. 

IV.  Objections  for  Multifariousness,  i44. 

A.  How  Raised,  144. 

B.  Time  of  Raising,  144. 

C.  By  Whom  RaiseJ,  144. 

D.  Waiver,  144. 

E.  How  Cured,  144. 

1.  In  General,  144. 

2.  Amendment,  145. 

V.  Dismissal,  145. 

CROSS  REFERENCES. 

See  the  titles  ACTIONS,  vol.  1,  p.  141;  CREDITORS'  SUITS,  vol.  3,  p. 
805;  DEMURRERS,  vol.  4,  p.  486;  EQUITY,  vol.  5,  p.  125;  DISMISSAL, 
DISCONTINUANCE  AND  NONSUIT,  vol.  4,  p.  695;  FRAUDULENT 
AND  VOLUNTARY  CONVEYANCES,  vol.  6,  p.  657;  GUARDIAN  AND 
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I.  Definitions  and  Nature. 

A.  IN  GENERAL. 

DifiBculty  in  Defining. — Some  diffi- 
culty is  experienced  in  accurately  de- 
fining the  term  "multifariousness."  As 
used  in  chancery  pleadings,  it  more 
properly  consists  of  a  demand  in  one 
bill  of  several  matters  of  a  distinct  and 
independent  nature  against  several  de- 
fendants; or  the  uniting  in  one  bill 
against  a  single  defendant  several  mat- 
ters perfectly  distinct  and  unconnected. 
See  Washington  City  Sav.  Bank  v. 
Thornton,  83  Va.  157,  2  S.  E.  193;  Buf- 
falo V.  Pocahontas,  85  Va.  222,  225,  7 
•S.  E.  238;  Johnson  v.  Black,  103  Va. 
477,  49  S.  E.  633;  Williams  v.  Maxwell, 
45  W.  Va.  297,  31  S.  E.  909,  910;  Dunn 
r.  Dunn,  26  Gratt.  291;  Shaffer  v.  Petty, 
30  W.  Va.  248,  4   S.   E.  278,  288. 

No  general  and  invariable  rule  can 
be  laid  down  as  to  what  constitutes 
multifariousness,  but  each  case  must 
be  determined  by  its  own  circumstances. 
The  criterion  by  which  courts  are 
governed  is  convenience  in  the  admin- 
istration of  justice.  If  the  bill  accom- 
plishes the  desired  end  in  a  convenient 
way  for  all  concerned,  and  the  mode 
adopted  is  not  so  injurious  to  any  one 
as  to  render  it  unjust  for  the  suit  to 
be  maintained  in  that  form,  it  will  not 
be  deemed  to  be  multifarious.  John- 
son V.  Black,  103  Va.  477,  49  S.  E.  633; 
Willian-s  v.  Maxwell,  45  W.  Va.  297,31 
S.  E.  909,  912;  Nulton  v.  Isaacs,  30  Gratt 
726,  738;  Oney  v.  Ferguson,  41  W.  Va. 
568,  23  S.  E.  710;  Brown  v.  Buckner, 
86  Va.  612,  10  S.  E.  882;  Zell  Guano 
Co.  r.  Heatherly,  38  W.  Va.  409, 18  S.  E. 
611;  Jordan  v.  Liggan,  95  Va.  616,  29 
S.  E.  330;  Dillard  v.  Dillard,  97  Va. 
434,  34  S.  E.  60;  Yates  v.  Law,  86  Va. 
117,  123,  9  S.  E.  508;  Shaffer  v.  Petty, 
30  W.  Va.  248,  4  S.  E.  278,  288;  Al- 
mond V.  Wilson,  75  Va.  613;  Alexander 
V.  Alexander,  85  Va.  353,  363,  7  S.  E. 
335;  Johnson  v.  Sanger,  49  W.  Va.  405, 
411,  38  S.  E.  645;  Shafer  v.  O'Brien,  31 
W.  Va.  601,  8  S.  IC.  298,  301. 

"In    the    case    of    School    Board    v. 


Parish,  92  Va.   160,  23   S.   E.   221,  this 
court    said:      'Courts    in    dealing    with 
this  question  look  particularly  to  con- 
venience  in   the   administration   of  jus- 
tice; and  if  this  is  accomplished  by  the 
mode  of  proceeding  adopted,  the  objec- 
tion   of    multifariousness    will    not    lie, 
unless  the  course  pursued  is  so  injuria 
ous  to  one  party  as  to  make  it  inequita* 
ble    to    accomplish    the    general    con* 
venience  at  his  expense.     So  that  whea 
we  look  to  see  if  a  bill  is  multifarious, 
the  tirst  question  to  be  determined  is: 
Does  the  bill  propose  to  reach  the  end 
aimed   at   in   a  convenient  way   for  all 
concerned?     And  if  the  mode  adopted 
does    accomplish    the    end    of    conven- 
ience, then   the  question  arises,  is  any 
one  hurt  by  it,  or  so  injured  as  to  make 
it  unjust  for  the  suit  to  be  maintained 
in   that    form?*     These    views    are    re- 
iterated   with    approval    in    the    subse- 
quent cases  of  Spooner  v.   Hilbish,  02 
Va.  333,  23  S.  E.  751;  Staude  v.  Keck. 
92    Va.    544,   24    S.    E.    227;    Jordan   v. 
Liggan,  95  Va.  616,  29  S.  E.  330;  and 
Dillard  v.  Dillard,  97  Va.  434,  34  S.  E. 
60."     Johnson   v.    Black,   103   Va.   477, 
483,  49  S.  E.  633.     See  also.  Almond  v. 
Wilson,  75  Va.  613;  Alexander  v.  Alex- 
ander,   85    Va.    353,    363,   7    S.    E.    335; 
Shaffer  v.  Petty,  30  W.  Va.  248,  4  S.  E. 
278;  Shafer  v.  O'Brien,  31  W.  Va.  601, 
8  S.  E.  298,  301. 

Misjoinder  of  Different  Claims.— 
Multifariousness  is  either  a  misjoinder 
in  a  bill  of  claims  of  such  different 
characters  that  the  court  will  not  per- 
mit them  to  be  litigated  in  one  record; 
or  it  is  where  a  party  is  brought  as  a 
defendant  upon  a  record,  with  a  large 
portion  of  which  and  of  the  case  made 
by  which  he  has  no  connection  what- 
ever. But  where  there  is  a  common 
liability  in  the  defendants  and  a  com- 
mon interest  in  the  plaintiffs,  different 
claims  may  be  united  in  one  and  the 
same  suit,  although  the  interest  be  not 
a  coextensive  interest.  Brown  v.  Buck- 
ner, 86  Va.  612,  10  S.  E.  882;  Washing- 
ton City  Sav.  Bank  v.  Thornton,  83  Va, 
157,  2  S.   E.  193. 
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By  multifariousness  in  a  bill  is  meant 
the  improperly  joining  in  one  bill  dis- 
tinct and  independent  matters,  and 
thereby  confounding  them;  as,  for  ex- 
ample, the  uniting  in  one  bill  of  several 
matters  perfectly  distinct  and  uncon- 
nected against  one  defendant,  or  the 
demand  of  several  matters  of  a  dis- 
tinct and  independent  nature  against 
several  defendants  in  the  same  bill. 
Williams  v.  Maxwell,  45  W.  Va.  297,  31 
S.  E.  909,  912;  Dunn  v.  Dunn,  26  Gratt. 
201;  Sadler  v.  Whitehurst,  83  Va.  46, 
1  S.  E.  410;  Day  v.  National  Mut. 
Bldg.,  etc.,  Ass'n,  53  W.  Va.  550,  553, 
4*  S.  E.  779;  Moore  v,  McNutt,  41  W. 
\'a.  095,  24  S.  E.  682,  684. 

A  bill  which  joined  two  distinct 
grounds  of  equitable  relief,  even  be- 
tween the  same  parties,  is  multifarious. 
Day  V.  National  Mut.  Bldg.,  etc.,  Ass'n, 
r>3  W.  Va.  550,  553,  44  S.   E.  779. 

Against  Defendants  Unconnected  in 
Interest — A  bill  uniting  a  demand  of 
several  matters,  distinct  in  their  na- 
ture, against  several  defendants  who 
are  unconnected  in  interest  and  liabil- 
ity, is  multifarious.  Buffalo  v.  Poca- 
hontas, 85  Va.  222,  7  S.  E.  238.  See 
also,  Stuart  v.  Coalter,  4  Rand.  74; 
Crickard  v.  Crouch,  41  W.  Va.  503,  23 
S.   E.  727. 

Generally,  a  bill  is  multifarious  when 
it  unites  distinct  and  independent  mat- 
ters, in  which  a  part  of  the  defendants 
are  interested  in  and  connected  with  a 
part  of  such  matters,  and  have  no  in- 
terest in  or  connection  with  the  other 
matters  in  the  bill  as  to  which  relief 
is  prayed,  in  which  another  defendant 
or  defendants  are  interested  and  con- 
nected. And  a  bill  may  be  multifarious 
for  other  causes.  Petty  v.  Fogle,  16  W. 
Va.  497. 

/^negations  Must  Be  Sufl&cient.— To 
support  the  objection  of  multifarious- 
ness, because  the  bill  contains  different 
causes  of  suit  against  the  same  person, 
two  things  must  concur:  First,  the 
different  grounds  of  suit  must  be 
wholly  distinct;  secondly,  each  ground 


I  must  be  sufficient  as  stated  to  sustain 
a    bill.      Huff   V.    Thrash,    75    Va.    546; 
I  Jordan  v,  Liggan,  95  Va.  616,  29  S.  E. 
I  330. 

I      Improper  Charge. — A  bill  will  not  be 
!  held  multifarious  by  reason  of  an  im- 
j  proper  charge,  which  charge  itself  does 
I  not  set  up  an  independent  cause  of  ac- 
;  tion.     Pyles  v.  Riverside  Furniture  Co., 
j  30  W.  Va.   123,  2  S.  E.  909, 
i      Alternative    Views. — A    bill    is    not 
rendered     multifarious     by     presenting 
alternative   views,   or   different   aspects 
of  the  same  facts.    There  must  be  dis- 
tinct' collocations  of  distinct  and  differ- 
ent   facts,     each     presenting    different 
rights,  and  calling  for  different  relief, 
to  render  a  bill   multifarious.     Snyder 
V.  Grandstaff,  96  Va.  473,  31  S.  E.  647. 

B.    RULES    FOR     DETERMINING 
MULTIFARIOUSNESS. 

"It  will  seldom,  if  ever,  be  found 
difficult  to  determine  whether  multi- 
fariousness exists  in  the  particular 
case,  if  we  will  only  bear  in  mind  these 
cardinal  rules  upon  the  subject,  namely, 
that  a  bill  will  always  be  deemed  multi- 
fnrious.  where  several  matters  joined  in 
the  bill  against  one  defendant  are  so 
entirely  distinct  and  independent  of 
each  other  that  the  defendant  will  be 
compelled  to  unite,  in  his  answer  and 
defense,  different  matters  wholly  un- 
connected with  each  other,  and  as  a 
consequence  the  proofs  applicable  to 
each  would  be  apt  to  be  confounded 
with  each  other,  and  great  delays 
might  be  occasioned  respecting  matters 
ripe  for  hearing  by. waiting  for  proofs 
j's  to  some  other  matter  not  ready  for 
hearing;  or  again,  where  there  is  a 
demand  of  several  matters  of  a  distinct 
and  independent  nature,  in  the  same 
bill,  rendering  the  proceeding  oppressive 
because  it  would  tend  to  load  each  de- 
fendant with  an  unnecessary  burden  of 
costs  by  swelling  the  pleadings  with 
the  statement  of  the  several  claims  of 
tlie  other  defendants,  with  which  he  has 
no  connection.  Story's  Eq.  PI,  §  271; 
Segar  v,   Parrish,  20   Gratt.  679.     And 
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that  a  bill  will  not  usually  be  regarded 
as  multifarious,  where  the  matters 
joined  in  the  bill,  though  distinct,  are 
not  absolutely  independent  of  each 
other,  and  it  will  be  more  convenient 
to  dispose  of  them  in  one  suit."  Alex- 
ander V.  Alexander,  85  Va.  353,  363,  7 
S.  E.  335.  See  also,  Nulton  v.  Isaacs, 
30  Gratt.  726,  738;  Hill  v.  Hill,  79  Va. 
592. 

It  is  difficult  to  apply  the  rule  against 
multifariousness  in  practice.  The  in- 
stances are  numerous  and  inharmoni- 
ous. A  suit  is  not  thrown  out  of  court 
for  this  fault,  except  in  a  plain  case. 
Oncy  V.  Ferguson,  41  W.  Va.  568,  23 
S.  E.  710,  711;  Johnson  v.  Sanger,  49 
W.  Va.  405,  411,  38  S.  E.  645. 

C  CASES  ILLUSTRATING  THE 
APPLICATION  OF  THE 
RULES. 

1.  Bills  Held  Not  to  Be  Multifarious. 

A  bill  will  not  be  held  multifarious 
by  reason  of  an  improper  charge, 
which  charge  itself  does  not  set  up  an 
independent  cause  of  action.  Pyles  v. 
Riverside  Furniture  Co.,  30  W.  Va.  123, 
2  S.  E.  909. 

To  Avoid  Multiplicity  of  Suits.— The 
objection  of  multifariousness  in  a  bill 
may  be  disregarded  except  in  plain 
cases,  where  thereby  the  administra- 
tion of  justice  will  be  furthered,  and 
multiplicity  of  suits  avoided.  John- 
son V.  Sanger,  49  W.  Va.  405,  38  S.  E. 
645;  Spooner  v.  Hilbish,  92  Va.  333, 
23  S.  K.  751;  Yates  v.  Law,  86  Va.  117, 
123,  9  S.  E.  508. 

If  the  matters  contained  in  a  bill  are 
not  wholly  distinct  and  separate,  and 
it  is  more  convenient  to  litigate  and 
dispose  of  them  in  one  suit  than  in 
two  or  more,  and  this  can  be  done 
without  injustice  to  any  one,  the  ob- 
jection of  multifariousness  will  not 
prevail.  Dillard  v,  Dillard,  97  Va.  434, 
34  S.  E.  60. 

A  bill  is  not  multifarious  which  pre- 
>ents  a  case  where  the  matters  of  liti- 
gation can  be  properly  embraced  in  one 
suit,  and   the   rights  of  all   parties   be 


conveniently  settled,  and  the  defendants 
uiffer  no  prejudice.  Haskin-Wood, 
etc.,  Co.  V.  Cleveland  Shipbuilding  Co., 
94  Va.  439,  26  S.   E.  878. 

Common  Interest — Where  the  plain- 
tiffs have  a  common  interest  in  the 
subject  matter  of  the  suit,  the  litigation 
grows  out  of  one  and  the  same  trans- 
action, the  defendants  have  a  coexten- 
sive interest  and  liability,  and  can  suf- 
fer no  possible  disadvantage  from  the 
frame  of  the  bill,  and  a  multiplicity  of 
suits  will  be  avoided,  the  bill  can  not 
be  said  to  be  multifarious.  Nunnally  v, 
Strauss,  94  Va.  255,  26  S.  E.  580. 

As  Msking  Pleading  Double.— It  is 
well  settled  that  no  matters,  however 
multifarious,  will  operate  to  make  a 
pleading  double,  that  together  consti- 
tute but  one  connected  proposition. 
Virginia  Fire,  etc.,  Ins.  Co.  v.  Saunders, 
86  Va.  969,  11  S.  E.  794. 

An  action  upon  several  instruments 
may  generally  be  united  in  one  bill, 
when  the  same  parties  are  liable  in 
respect  to  each,  and  the  same  parties 
are  interested  in  the  money  or  prop- 
erty, which  was  or  is  the  subject  of 
each.     Reed  v.  Hedges,  16  W.  Va.  167. 

Amended  Bills. — Where  it  is  appar- 
ent from  the  whole  scope  of  an 
amended  bill  that  it  was  intended  to 
accomplish  the  same  object  for  which 
the  orginal  bill  was  filed,  the  bill,  a? 
amended,  will  not  be  deemed  multi- 
farious although  there  may  be  partic- 
ular charges  in  the  amended  bill  ap- 
parently intended  to  base  relief  on  a 
different  ground  from  that  stated  in 
the  original  bill.  Hutchinson  v.  Max- 
well, 100  Va.  169,  170,  40  S.  E.  655. 

Uniting  of  Legal  and  Equitable  De- 
mands. — The  uniting  a  purely  legal  de- 
mand in  a  bill  which  seeks  the  enforce- 
ment of  an  equitable  demand,  will  not 
render  the  bill  liable  to  be  dismissed  as 
multifarious.  Smith  v.  Patton,  12  W. 
Va.  541. 

A  bill  is  not  multifarious,  which  sets 
up  one  sufficient  ground  for  equitable 
relief  upon  its  face,  because  it  sets  up 
another     which     contains     no     equity. 
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which  could  entitle  the  plaintiff  to  the 
interposition  of  the  court  had  the  suit 
been  brought  for  that  alone.  Smith  v. 
McLain,  11  W.  Va.  654,  667. 

When  Held  to  Be  Single— "Although 
a  bill  is  ordinarly  open  to  objection  for 
miiJtifariousness,  which  contains  two 
distinct  subject  matters  wholly  discon- 
nected with  each  other,  yet  if  one  of 
them  be  clearly  without  the  jurisdic- 
tion of  a  court  of  equity  for  redress, 
it  seems  that  the  court  will  treat  the 
bill  as  if  it  were  single,  and  proceed 
with  the  other  matter,  over  which  it 
has  jurisdiction,  as  if  it  constituted  the 
sole  object  of  the  bill."  Jones  v.  Reid, 
12  W.  Va.  350,  367,  29  Am.  St.  Rep. 
455.  See  also.  Smith  v.  McLain,  11  W. 
Va.   654. 

Indictment. — "The  rule  is  well  settled 
that  n6  matters,  however  multifarious, 
will  operate  to  make  an  indictment 
double,  provided,  that  all  taken  to- 
gether constitute  but  one  connected 
charge,  or  one  transaction.  1  Bish. 
Crim.  Proc.  (2d  Ed.),  §  438."  Early 
V.  Com.,  86  Va.  921,  923,  11   S.  E.  795. 

Fill  by  Stockholders  against  Corpo- 
ration.— ^A.bill  by  a  number  of  stock- 
holders against  a  corporation,  alleging 
fraud  in  obtaining  subscriptions,  etc., 
is  not  multifarious  because  each  com- 
plainant sets  forth  a  different  claim. 
The  court  in  this  case  said:  "Multifari- 
ousness is  charged  because  demurrants 
claim  that  each  complainant  sets  forth 
a  claim  independent  of  the  others. 
This  ground  of  demurrer  is  untenable. 
In  every  corporate  company  the  share- 
holders' claims  are  distinct  in  the  in- 
dividual, but  common  in  the  remedy, 
and  in  the  party  from  whom  redress 
is  sought.  In  the  bill  there  is  a  com- 
munity, a  unity  running  through  all  the 
interests  and  putting  them  on  one 
string.  The  interest  of  each  is  that 
of  all.  They  have  a  common  wrong, 
by  a  common  wrongdoer,  and  a  com- 
mon remedy.  Their  claims  are  not 
diverse,  resting  on  different  grounds, 
nor  to  be  righted  by  diverse  remedies." 
Carey  v,   Coffee-Stemming  Mach.   Co., 


1  Va.  Dec.  863.  See  also,  Rader  v. 
Bristol  Land  Co.,  94  Va.  766,  27  S. 
E.  590.  See  also,  the  title  STOCK 
AND  STOCKHOLDERS. 

General  Creditors'  Bill. — A  bill  in  a 
general  creditors'  suit  is  not  multifari- 
ous where  it  seeks  to  enforce  a  me- 
I  chanics'  lien  in  favor  of  complainant, 
to  set  aside  a  deed  of  trust  executed 
by  defendant,  to  have  another  deed  of 
trust  declared  to  inure  to  the  benefit 
of  all  creditors,  and  to  convene  defend- 
ant's creditors  and  wind  up  its  affairs. 
Haskin  Wood,  etc.,  Co.  v,  Cleveland 
Shipbuilding  Co.,  94  Va.  439,  26  S.  E. 
878.  See  Hutchinson  v.  Mershon,  89 
Va.  624,  16  S.  E.  874.  Sec  also,  the 
title  CREDITORS'  SUITS,  vol.  3,  p. 
805. 

Section  2460  of  the  Code  provides 
that  where  one  creditor  has  brought 
such  a  suit  as  this,  other  creditors,  in- 
terested in  having  the  fraudulent  trans- 
fer set  aside,  have  a  right  to  come  into 
the  same  suit  by  petition  and  secure 
the  benefit  thereof.  If  creditors  can 
come  in  one  by  one  and  make  them- 
selves parties  plaintiff,  it  would  seem 
to  folloNv  necessarily  that  they  could 
all  join  parties  plaintiff  in  the  original 
bill.  Indeed,  it  is  desirable  that  they 
should  do  so,  to  avoid  cost  and  a  mul- 
tiplicity of  suits.  Anderson  v.  Mossy 
Creek  Woolen  Mills  Co.,  100  Va.  420, 
41  S.  E.  854. 

To  Set  Aside  Deed. — A  number  of 
creditors  may  unite  in  one  suit  to  set 
aside  a  deed  made  in  fraud  of  their 
rights,  although  their  claims  are  dis- 
tinct and  separate.  See  Virginia  Code, 
§  2460.  Anderson  v.  Mossy  Creek 
Woolen  Mills  Co.,  100  Va.  420,  41  S. 
E.  854.     See  also,  the  title  FRAUDU- 

Ilent  and  voluntary  con- 

,  VEYANCES,  vol.  6,  p.  656. 
!  S.  A.,  of  Wetzel  county,  by  six  sev- 
j  eral  deeds  executed  and  acknowledged 
I  by  him  at  the  same  time  and  before 
the  same  justice,  conveyed  six  parcels 
■  of  land  in  Marshall  county  to  six  of 
I  his  children  under  such  circumstances 
I  as   constitute   one   act  and   transaction. 


Multifariousness 


135 


About  ten  days  afterwards,  S.  A.  died. 
Shortly  afterwards  four  other  children 
and  legal  heirs  of  said  S.  A.  filed  their 
bill  against  said  six  grantees  jointly,  to 
set  aside  said  deeds,  substantially  upon 
the  ground  that  S.  A.  was  at  the  time 
said  deeds  were  made  not  of  sound 
mind  and  was  mentally  incompetent, 
at  the  time  said  deeds  were  executed 
and  acknowledged,  to  make  the  said 
deeds;  and  that  they  were  obtained 
from  said  S.  A.  fraudulently  and  by 
undue  influence,  and  were  not  his 
deeds.  Upon  demurrer  to  the  bill,  the 
circuit  court  overruled  the  demurrer. 
It  was  held,  that  said  bill  is  not  multi- 
farious; and  that  the  court  did  not  err 
in  overruling  the  said  demurrer.  Ar- 
nold V.  Arnold,  11  W.  Va.  449. 

Bill  in  equity  against  a  number  of 
distinct  alienees  of  separate  parcels  of 
land,  to  set  aside  the  several  aliena- 
tions as  fraudulent  and  void,  is  not 
multifarious,  though  there  be  no  charge 
of  confederacy.  The  several  defendants 
have  one  common  interest  centering  in' 
the  point  in  issue,  which  is  the  alleged 
fraud  in  the  disposition  of  the  debtor's 
property.  Almond  v.  Wilson,  75  Va. 
613;  Hill  V.  Hill,  79  Va.  592;  Batchelder 
V.  White,  80  Va.  103. 

A  bill  in  equity  is  brought  to  sub- 
ject to  the  lien  of  the  plaintiff's  judg- 
ment, his  debtor's  estate  alleged  to 
have  been  fraudulently  conveyed  to 
various  persons,  who  are  charged  with 
having  combined  and  colluded  «vith  llic 
debtor  to  defraud  the  plaintiff,  and  who 
are  all  made  parties.  It  was  held,  the 
bill  is  not  multifarious.  Almond  v. 
Wilson,  75  Va.  613;  Com.  v.  Drake,  81 
Va.  305. 

Bill  by  Creditor  of  Estate— A  bill  by 
a  creditor  of  a  decedent  to  settle  the 
estate  and  the  accounts  of  the  adminis- 
trator, and  to  charge  him  with  a  dev- 
astavit, and  to  have  a  personal  de- 
cree against  the  administrator,  and  to 
subject  lands  owned  by  the  decedent  at 
his  death,  and  to  follow  such  lands 
into  the  hands  of  a  grantee  of  the  heirs 
or  devisees,  and  set  aside  their  convey- 


ances to  a  third  party  for  fraud  or  other 
legal  ground,  is  not  multifarious.  Turk 
V.  Hevener,  49  W.  Va.  204,  38  S.  E. 
476. 

Where  there  was  a  creditor's  bill,  in 
the  usual  form,  to  subject  the  estate 
of  the  debtor  to  the  payment  of  his 
debts,  as  the  debtor  was  the  holder  of 
an  undivided  interest  in  real  estate,  it 
was  necessary  to  make  all  having  or 
claiming  a  common  interest  and  com- 
mon liability,  as  respects  the  subject 
matter  in  controversy,  parties  to  one 
and  the  same  suit,  in  order  to  carry 
out   the   single   object   of  the   bill.     It 

,  was  held,  that  the  bill  was  in  no  sense 
multifarious.  Brown  v.  Buckner,  86 
Va.  612,  10  S.  E.  882;  Hutchinson  v. 
Mershon,  89  Va.  624,  16  S.  E.  874. 

Bill  to  Sell  Real  Estate  of  Partners. 
— A  bill  to  subject  the  real  estate  of 
the  three  members  of  a  firm  to  the 
payment  of  two  judgments,  one  against 
the  firm  and  the  other  against  two 
members  thereof,  is  not  mviltifarious  as 
to  the  third  member,  as  he  is  interested 
in  having  the  reality  of  his  partners 
subjected  to  the  payment  of  the  firm 
debts  rather  than  his  own.  Alexander 
V.  Alexander,  85  Va.  353,  7  S.  E.  335. 
Bill  to   Set  Aside  Judgment.— McL.. 

I  obtained  a  judgment  against  S.  and 
then   instituted  a   chancery  suit   to   en- 

j  force  the  judgment  lien  against  S.'s 
lands;  and  a  decree  was  rendered  to  sell 
the    lands    to    pay   said   judgment    and 

I  other  judgments  against  S.  There- 
upon S.  brought  a  suit  in  chancery  to 

I  have  the  common-law  judgment  of 
McL.  .against    him,    and    also    the    de- 

'  cree  in  favor  of  McL.,  set  aside  and  a 

,  new  trial  awarded  him  in  the  suit  at 
common  law;  and  asking  an  injunction 
to  restrain  the  sale  of  his  land  under 
the  decree,  and  the  enforcement  of  the 
judgment,  in  which  he  not  only  made 
McL.  defendant,  but  also  all  the  other 
creditors,  having  judgment  who  were 
defendants  in  the  chancery  suit,  as  well 
as  all  other  defendants  in  that  suit; 
this  bill  was  demurred  to  as  multifari- 
ous,   and    because    the    defendants    in 
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the  chancery  suit,  other  than  McL., 
ought  not  to  have  been  made  defend- 
ants in  this  suit.  It  was  held,  the  bill 
ought  not  to  have  been  dismissed  as 
multifarious.  It  ought  to  have  been 
dismissed  as  to  all  the  defendants  other 
than  McL.,  as  the  enforcement  of  the 
decree  in  the  chancery  cause,  which 
was  interlocutory,  could  not  be  staid 
and  the  decree  corrected  by  an  original 
bill,  but  only  by  a  petition  for  a  rehear- 
ing, in  the  chancery  suit;  and  the  bill 
ought  to  have  been  permitted  to  stand 
as  an  original  suit,  to  set  aside  the  com- 
mon-law judgment,  the  joining  with 
this  object  another,  which  a  court  of 
equity  could  take  no  cognizance  of  in 
an  original  suit  not  rendering  the  bill 
multifarious.  Smith  v,  McLain,  11  W. 
Va.  654. 

Specific  Performance  and  Unlawful 
Detainer. — A  bill  that  asks  a  specific 
performance  against  one  defendant,  and 
to  enjoin  a  suit  for  unlawful  detainer, 
brought  by  other  defendants,  claiming 
under  title  from  the  same  pj^rty  against 
whom  specific  performance  is  sought, 
is  not  multifarious.  Shafer  v.  O'Brien, 
\\\  W.  Va.  601,  8  S.  E.  298. 

Enforcement   of   Vendor's   Lien. — F. 
■  conveys    land    to   joint   purchasers,    R. 
and  J.,  but  retains  lien  for  unpaid  price. 
They    divide    it,    valuing    R.'s    part    at  ' 
$2,600,   J.'s   at   $2,400,   and    R.   conveys  \ 
to   J.   his   part,   retaining  no   lien.      R.  I 
(J.  uniting)  conveys  his  part  to  F.  D., 
retaining  lien  for  unpaid  price.     R.  and 
J.   pay   F.   equally,   except  on  note  of  I 
$1,500  for  last  installment,  whereof   R.  ' 
owed  $850  and  J.  $650;  but  R.  paid  $450 
on  it,  when  F.  D.  took  it  up  from   F.  | 
By  recorded  title  bond,  J.  sold  his  part  * 
to  B.,  who  owed  balance  of  $1,350  on  ! 
the  price.     In   1879,  R.  sued  F.   D.  to  ! 
enforce  his  lien  for  unpaid  price,  mak- 
ing only  F.  D.  defendant;  but  all  con- 
cerned were  ultimately  made  parties  by 
amended  bills,  that  were  demurred  to 
as    multifarious.      B.    claimed    that    he 
was  purchaser  for  value  without  notice; 
but  the  conveyance  from  F.  to  R.  and  ' 
J.,  retaining  lien,  was  recorded  before 


B.  brought.  J.  relied  on  $600  note  of 
R.  to  J.,  as  guardian,  and  $1,000  bond 
of  P.  and  R.  to  J.,  partly  in  his  own 
right  and  partly  as  guardian,  as  set- 
offs against  any  sum  demanded  of  him 
by  R.  on  note  given  by  R.  and  J.  to 
F.  and  held  by  F.  D.  The  $600  note 
was  included  in  a  judgment  confessed 
by  J.  to  his  wards,  but  which,  though 
possibly  secured,  was  not  paid.  The 
$1,000  bond  had  been  changed  in  a  ma- 
terial point  by  J.  without  R.'s  consent. 
It  was  held,  the  amended  bills  are  not 
multifarious,  the  new  parties  and  mat- 
ters being  necessary.  Dobyns  v.  Raw- 
ley,  76  Va.  537. 

Recovery  of  Dower. — A  bill  against 
several  purchasers  of  separate  and  dis- 
tinct tracts  of  land  aliened  by  a  hus- 
band during  coverture,  without  the  re- 
linquishment of  the  wife,  to  recover 
dower  in  each  tract,  is  not  multifarious. 
The  plaintiff  may  elect  to  proceed 
against  each  separately,  or  all  together. 
Boyden  v.  Lancaster,  2  Pat.  &  H.  198. 

Subjection  to  Lien  er  Partition  of 
Land. — A  bill  in  a  suit  in  equity  brought 
for  the  purpose  of  subjecting  property 
to  the  lien  of  an  attachment  and  also 
to  have  a  confessed  judgment  lien  on 
the  attached  property  declared  fraudu- 
lent as  to  the  plaintiff's  b'en,  is  not 
multifarious.  Stewart  v.  Stewart,  27 
W.   Va.    167. 

Prasring'for  a  Decree  to  Enforce  a 
Vendor's  Lien. — A  bill  by  a  vendor  to 
enforce  his  vendor's  lien  sets  out  an 
agreement  between  the  plaintiff  and 
the  purchasers,  by  which  it  was  agreed 
the  land  should  be  the  joint  property 
of  the  plaintiff  and  the  purchasers,  that 
it  should  be  laid  off  into  town  lots,  the 
lots  sold,  and  the  net  proceeds  applied 
to  the  payment  of  the  plaintiff's  lien, 
and  the  residue,  if  any,  of  the  lien 
paid  by  the  purchasers;  that  lots  had 
been  sold  by  the  parties  as  a  company 
or  partnership  partly  for  cash  and 
partly  on  credit;  that  all  the  purchase 
money  had  become  due  and  a  large 
portion  of  it  remained  unpaid,  and 
prayed    that    the    transactions    of    the 
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company  and  the  accounts  of  the  sales 
of  lots  might  be  settled,  and  for  a  de- 
cree against  the  purchasers  for  the 
balance  of  the  purchase  money;  such 
a  bill  is  not  multifarious,  nor  is  it  de- 
murrable for  the  reason  that  the  pur- 
chasers of  the  lots  so  sold  are  not 
parties  to  it.  Carskadon  v.  Minke,  26 
W.  Va.  729. 

Bill  to  Obtain  Construction  of  Will. 
— A  bill  brought  to  obtain  a  construc- 
tion of  a  will  and  the  recovery  of  prop- 
erty held  by  several  persons  by  titles 
derived  under  the  same  will,  is  not 
multifarious.  Withers  v.  Sims,  80  Va. 
651. 

Contest  of  Will.— Where  a  party  files 
a  bill  for  the  purpose  of  recovering  a 
claim  against  the  estate  of  a  testator 
for  her  separate  earnings,  while  the 
wife  of  such  testator,  and  also  prays 
an  issue  devisavit  vel  non,  to  contest 
the  validity  of  the  will;  as  both  sub- 
jects are  not  within  the  jurisdiction  of 
a  court  of  equity,  as  such,  the  bill  is 
not  multifarious.  Jones  v.  Reid,  12  W. 
Va.   350,  29  Am.  St.  Rep.  455. 

A  bill  to  set  aside  a  will  states  the 
facts  showing  the  probate  is  a  nullity, 
but  asks  for  an  issue  devisavit  vel  non, 
and  for  general  relief.  The  court  may 
disregard  the  prayer  for  an  issue,  and 
give  the  proper  relief  under  the  prayer 
for  general  relief.  Ballow  v.  Hudson, 
13  Gratt.  672. 

"It  may  be  conceded  that  a  bill  pray- 
ing an  issue  devisavit  vel  non  ought 
properly  to  ask  for  nothing  else;  yet 
if  it  should  go  into  a  statement  of 
facts  which  show  that  the  issue  is  not 
necessary,  but  that  other  relief  would 
be  appropriate,  I  am  of  opinion  the 
court  should  not  dismiss  the  bill  for 
multifariousness,  but  should  retain  it 
for  a  hearing  upon  the  merits.  In  this 
case,  upon  the  facts  stated  in  the  orig- 
inal bill,  and  repeated  in  the  amended 
bill,  under  the  prayer  for  general  relief 
in  each,  the  circuit  court  was  warranted 
in  hearing  the  case  on  its  merits." 
Ballow  V.    Hudson,   13  Gratt.  672,  675. 


Settlement  of  Executor's  Accounts 
and  Distribution. — A  bill  brought  by 
residuary  legatees  is  not  multifarious 
which  seeks  the  settlement  by  an  exec- 
utor of  a  father  of  his  estate  and  also 
of  the  mother's  estate,  where,  by  the 
agreement  of  the  parties  interested,  the 
executor  of  the  father  had  agreed  like- 
wise to  act  as  executor  de  son  tort  of 
the  mother  and  distribute  the  estate 
of  the  mother  after  the  payment  of 
her  debts  in  the  same  manner  and  to 
the  same  parties,  to  whoni  the  father's 
estate  was  to  be  distributed,  the  two 
estates  being  so  mingled,  as  to  make 
their  separation  diflRcult.  Anderson  v. 
Piercy,  20  W.  Va.  282.  See  Sheldon  v. 
Armstead,  7  Gratt.  264. 

Against  Tobacco  Inspectors. — An 
action  was  brought  against  two  in- 
sp  ctors  of  tobacco  at  a  warehouse, 
who,  having  inspected  a  hogshead  of 
tobacco,  the  property  of  the  plaintiff, 
refused  to  deliver  the  notes,  or  tobacco, 
j  to  the  plaintiff,  as  by  law,  and  the  duty 
of  their  office,  they  were  bound  to  do, 
but  delivered  the  notes  and  the  tobacco 
to  another,  having  no  authority  to  re- 
receive  them,  contrary  to  law,  and  the 
duty  of  their  office.  It  was  held,  that 
objections  to  the  declaration  for  being 
multifarious  would  be  overruled. 
Thweat  v.  Finch,  1  Wash.  217. 

Partition  of  Coast  Land  to  Protect 
Fishing  Interests. — Where  a  convey- 
ance by  the  board  of  public  works  to 
H.'  and  F.  bordered  on  the  sea  and  on 
the  bay,  and  included  not  only  the  land 
of  the  plaintiff,  but  was  of  a  much 
larger  tract,  called  the  Desert,  and  the 
plaintiff  asked  in  his  bill  that  the  court 
would  declare  such  partition  of  said 
tract  of  land  (if  such  partition  should 
be  necessary)  as  might  be  right  and 
proper  to  protect  the  use  and  privileges 
of  the  shores  and  bays  mentioned  in 
the  bill,  to  which  said  tract  adjoined, 
for  fishing  thereon,  as  authorized  by 
law,  it  was  held,  that  the  bill  was  not 
demurrable  for  multifariousness.  Gar- 
rison V.  Hall,  75  Va.     150. 

Common  Interest. — G    died  in  1762, 
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making  W.  his  executor.  In  1784,  bill 
by  legatees  of  G.  against  administra- 
tors of  W.  for  an  account.  The 
administrators  having  turned  over  the 
estate  of  W.  to  D.  the  husband  of  S., 
the  only  child  of  W.,  he  attends  to  the 
settlement  of  the  account  before  the 
commissioner,  which  is  returned  in 
1798.  After  the  death  of  D.,  S.,  the  ex- 
ecutrix of  D.,  and  her  second  husband, 
in  1804,  upon  a  rule  for  counter  se- 
curity, surrender  the  office,  and  L., 
another  executor  of  D.,  qualifies,  to 
whom  S.  and  her  husband  pay  over  the 
assets  in  their  hands.  In  1805,  bill 
amended,  and  S.  and  her  husband  and 
L.,  executor  of  D.,  made  parties,  and 
they  answer  contesting  the  claim  of 
plaintiffs,  and  except  to  the  report. 
After  the  revival  of  the  suit  against  L., 
he  pays  over  to  the  legatees  of  D.  a 
large  amount  of  the  assets  in  his 
hands;  and  in  1814  he  dies,  when  the 
suit  is  revived  against  the  administra- 
tor de  bonis  non  of  D.;  and  in  1816  there 
is  a  decree  against  him  based  upon  the 
report  of  1798.  He  takes  an  appeal, 
and  in  1821  the  decree  is  reversed  for 
a  matter  of  form,  but  affirmed  irr  other 
respects,  and  the  court  below  is  di- 
rected to  enter  a  decree  accordingly. 
In  1822,  the  court  below  enters  the  de- 
cree in  favor  of  all  the  legatees  of  G. 
except  B.,  as  to  whom  her  marriage  is 
suggested,  and  the  entry  of  the  decree 
is  postponed  until  the  husband  is  made 
a  party.  Afterwards  B.'s  husbatid 
dies;  and  then  in  1826  all  the  legatees 
of  G.,  including  B.,  file  their  bill  against 
the  administratrix  of  the  administrator 
de  bonis  non  of  D.  and  his  legatees, 
and  the  representative  of  L.,  to  have 
satisfaction  of  the  decrees  of  1816  and 
1822.  In  1829,  the  bill  is  dismissed  as 
to  the  administratrix  of  the  administra- 
tor de  bonis  non  and  the  representative 
of  L.,  which  on  appeal  is  reversed  in 
1838,  the  plaintiffs  make  the  sureties 
of  the  administrator  de  bonis  non  of 
D.  and  the  legatees  of  L.  parties.  It 
was  held,  as  the  legatees  of  G.  claimed 
by  force  of  the  same  decree  ascertain- 


ing the  rights  of  all;  and  having  a  com- 
mon interest,  are  seeking  satisfaction 
out  of  the  common  fund,  it  was  proper 
to  unite  in  one  suit  to  get  the  benefit 
of  the  former  decrees  in  their  favor; 
and  the  bill  is  not  multifarious. 
Sheldon  v.  Armstead,  7  Gratt.  264. 

Interest  in  Land  and  Chattels. — It 
is  not  multifarious  for  a  bill  to  seek 
to  subject  a  judgment  debtor's  interest 
in  lands,  chattels,  etc.,  to  the  payment 
of  plaintiff's  debt.  Thomas  v.  Sellman, 
87  Va.  683,  13  S.  E.  146. 

Against  Bondsmen  of  Treasurer. — 
A  decedent  had  been  county  treasurer 
for  several  terms,  and  had  given  official 
bonds  with  sureties  for  each  term  for 
which  he  was  elected.  Upon  his  death, 
a  bill  was  filed  against  his  administra- 
tor and  the  sureties  on  his  several 
official  bonds  as  treasurer,  for  the  pur- 
pose of  administering  his  estate,  set- 
tling his  several  accounts  as  treasurer, 
and  having  decrees  against  his  admin- 
istrator and  the  sureties  on  his  several 
official  bonds  for  the  amounts  due  by 
them  respectively.  It  was  held,  the 
method  pursued  is  convenient  and 
suitable,  no  injury  is  thereby  done  to 
any  one,  and  the  bill  is  not  multifa- 
rious. County  School  Board  v.  Farish„ 
92  Va.  156,  23  S.   E.  221. 

In  Suavely  v.  Harkrader,  29  Gratt. 
112,  infants  by  their  next  friend  filed 
their  bill  against  their  guardian,  first 
to  surcharge  and  falsify  the  settled  ac- 
count of  their  guardian,  and  to  have 
him  removed;  and  second,  to  have  a  sale 
of  their  lands.  The  guardian  demurred 
to  the  bill  on  the  ground  that  it  was 
multifarious.  It  was  held  that  as  the 
court  could  not  sell  the  infants*  land 
on  a  bill  filed  by  them,  and  no  relief  on 
that  part  of  the  bill  could  be  given,  the 
court  would  consider  the  case  as  if 
that  part  of  the  bill  was  rtot  in  it;  and 
the   demurrer   was    properly   overruled 

Pleading  of  Fraud. — See  the  title 
FRAUD  AND  DECEIT,  vol.  6,  p.  499 

By  Heirs  against  Agent. — A,  B  and 
C  are  the  heirs  of  W.,  and  also  heir? 
of   M..  and  D  and  E  are  heirs  of  M. 
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They  all  appoint  S.  an  agent  to  collect 
and  sell  land  scrip  due  to  W.,  and  also 
scrip  due  to  M.  The  scrip  is  obtained 
and  sold,  but  the  agent  does  not  pay, 
over  the  proceeds.  All  the  heirs  unite 
in  a  suit  for  the  recovery,  and  call  for 
a  discovery.  The  bill  is  not  demurra- 
ble, either  for  multifariousness  or  be- 
cause the  plaintiff^  have  a  complete 
remedy  at  law.  Segar  v.  Parrish,  20 
Gratt.  672. 

2.  Bills  Held  to  Be  Multifarious. 

A  bill  in  equity  which  includes  many 
defendants  who  have  distinct  interests 
is  multifarious,  and  therefore  erro- 
neous. Stuart  V.  Coalter,  4  Rand.  74; 
Crickard  v.  Crouch,  41  W.  Va.  503,  23 
S.   E.  727. 

Two  distinct  grounds  of  equitable 
relief,  even  between  the  same  parties, 
are  not  to  be  joined  in  one  bill.  Zell 
Guano  Co.  v.  Heatherly,  38  W.  Va.  409, 
18  S.  E.  611. 

And  it  is  well  settled,  that  a  bill  is 
demurrable  in  which  are  united  several 
distinct  rights,  each  sufficient,  as 
stated,  to  sustain  a  bill  against  one  de- 
fendant, or  in  which  there  is  a  demand 
of  several  matters,  distinct  in  their  na- 
ture, against  several  defendants,  who 
are  unconnected  in  interest  and  lia- 
bility. Washington  City  Sav.  Bank  v. 
Thornton,  83  Va.  157,  2  S.  E.  193;  Oney 
V.  Ferguson,  41  W.  Va.  568.  23  S.  E. 
710.  See  also,  Almond  v.  Wilson,  75 
Va.  613;  Petty  v.  Fogle,  16  W.  Va.  497; 
Coletnan  v.  Claytor,  93  Va.  20,  24  S.  E. 
463;  Haskin  Wood,  etc.,  Co.  v.  Cleve- 
land, etc.,  Co.,  94  Va.  439,  26  S.  E  878; 
Huff  V.  Thrash,  75  Va.  546;  Buffalo  v, 
Pocahontas,  85  Va.  222,  7  S.  E.  238; 
Moore  v.  McNutt,  41  W.  Va.  695,  24  S. 
E.  682;  Jordan  v.  Liggan,  95  Va.  616,  29 
S.  E.  330;  Nunnally  v.  Strauss,  94  Va. 
255,  26  S.  E.  580;  Shenandoah  Valley 
Nat.  Bank  v.  Bates,  20  W.  Va.  210; 
Crumlish  v.  Shenandoah  Vnlley  R.  Co., 
28  W.  Va.  623 ;  Bosher  v.  Richmond,  etc.. 
Land  Co.,  89  Va.  455,  16  S.  E.  360; 
Jones  V.  Clark,  25  Gratt.  642;  Miller  v. 
Miller,  92  Va.  196,  23  S.  E.  232. 


But  where  there  is  a  common  lia- 
bility in  the  defendants  aTld  a  common 
interest  in  the  plaintiffs,  different 
claims  may  be  united  in  one  and  the 
same  suit,  although  the  interest  be  nut 
a  coextensive  interest.  Brown  v.  Buck- 
ner,  86  Va.  612,  10  S.  E.  882;  Buffalo  v. 
Pocahontas,  85  Va.  222,  225,  7  S.  E.  238; 
Batchelder  v.  White,  80  Va.  103;  Stuart 
V.  Coalter,  4  Rand.  74;  Spooner  v.  Hil- 
bish,  92  Va.  333,  23  S.  E.  751;  Triplett 
V.  Woodward,  98  Va.  187,  35  S.  E.  455; 
Snyder  r.  Grandstaff,  96  Va.  473,  31  S. 
E.  647;  Shaffer  v.  Petty,  30  W.  Va.  248, 
4  S.  E.  278;  Shafer  v.  O'Brien,  31  W. 
Va.  601,  8  S.  E.  298,  301. 

However,  a  bill  presenting  different 
v'ews  of  the  same  collection  of  facts, 
stated  in  the  alternative,  is  not  multi- 
farious because  thereof.  Snyder  v. 
Grandstaff,  96  Va.  473,  31  S.  E.  647; 
i  United  States  Blowp'pe  Co.  v.  Spencer, 
40  W.   Va.  698,  21   S.   E.  769. 

A  bill  which  sets  forth  two  distinct 
and  inconsistent  causes  of  action,  upon 
two  different  policies  of  insurance,  one 
actually  issued,  upon  which  premiums 
were  not  paid,  the  nonpayment  being 
excused  by  the  alleged  insolvency  oi 
the  company;  the  other,  which  ought 
to  have  been  issued,  because  the  first 
had  been  surrendered  and  receipted 
in  full  to  the  company,  is  bad  on  de- 
murrer because  multifarious.  Uni- 
versal Life  Ins.  Co.  v,  Devore,  83  Va. 
267,   2   S.   E.   433. 

Bill  to  Enforce  Judgment  against 
Administrator. — A  bill  which  seeks  to 
enforce  payment  of  a  small  judgment 
for  costs  against  an  administrator  d.  b. 
n.  out  of  funds  in  his  hands;  to  sell  the 
real  estate  of  the  decedent  to  pay  such 
judgment;  to  establish  a  devastavit 
against  the  administrator,  and  sur- 
charge and  falsify  his  accounts;  to  con- 
vene the  heirs  and  creditors  of  said 
administratQr,  now  deceased;  to  settl< 
the  accounts  of  his  administrator,  and 
sell  his  real  estate;  to  convene  the 
heirs,  settle  the  accounts  of  the  ad- 
ministrator,  and    distribute    the    estate 
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of  the  third  decedent;  to  convene  the 
devisees,  sertle  the  accounts  of  the 
executor,  and  distribute  the  estate  of  a 
fourth  decedent, — is  multifarious  and 
inequitable.  Crickard  v.  Crouch,  41  W. 
Va.   503,    23   S.    E.   727. 

Bill  to  Establish  a  Trust.— A  bill  to 
establish  a  trust  in  certain  lands,  and  to 
recover  rents  and  profits,  and  to  assess 
dower,  and  to  recover  purchase  money 
alleged  to  be  due,  is  held  in  Bailey  v. 
Calfee,  49  W.  Va.  630,  39  S.  E.  642,  to 
be  multifarious. 

BUI  by  Heirs. — In  Porter  v.  Robin- 
son, 2  Va.  Dec.  183,  a  bill  by  heirs  al- 
leged their  heirship;  partnership  of 
their  decedent  in  a  firm;  sale  of  all  the 
assets  of  the  firm  to  a  corporation  in 
consideration  that  the  vendee  paid  all 
the  debts  of  the  firm;  completion  of 
the  sale  by  themselves,  as  heirs,  and 
the  surviving  partners:  s.i!e  by  the 
vendee  of  the  same  property  to  a  sec- 
ond corporation,  in  which  the  purchase 
price  was  partly  secured  by  bonds,  for 
the  payment  of  which  a  vendor's  lien 
was  reserved,  and  subsequently  can- 
celed by  the  president  of  the  first  cor- 
poration without  authority;  execution 
of  a  trust  deed  of  all  the  property  by 
the  last  vendee  to  secure  a  fraudulent 
issue  of  bonds;  the  assumption  and 
nonpayment  of  the  debts  of  the  part- 
nership by  the  first  vendee;  stock 
taken  by  plaintiffs  in  the  second  cor- 
poration on  represcHtations  of  the 
president  of  the  first  corporation,  also 
a  promoter  of  the  second  corporation 
that  the  lands  would  be  sold  to  the  lat- 
ter company  for  $300,000,  whereas  they 
were  sold  at  $330,000.  The  bill  asked 
for  the  appointment  of  a  receiver,  and 
settlement  of  the  accounts  of  the  part- 
nership; cancellation  of  the  stock  taken 
in  the  second  corporation;  a  decree 
against  it  and  its  promoters  for  the  full 
value  of  the  stock,  and  jigainst  the 
president  of  the  first  corporation  for 
the  $30,000  profits  made  by  him  for  the 
sale  of  the  land;  for  the  restoration  or 
the  vendor's  lien,  and  the  cancellation 


of  the  trust  deed.  It  was  held,  that  the 
bill  was  multifarious. 

Asking  Specific  Performance,  Dam- 
'ages  for  False  Representations,  for  Re- 
ceiver, and  Other  Specified  Relief. — 
A  bill  is  filed  (1)  against  one  defendant, 
for  specific  performance  of  a  contract; 
(2)  in  default  of  this,  to  obtain  a  de- 
cree against  other  defendants,  for  dam- 
ages for  breach  of  warranty;  (3) 
against  some  of  the  defendants  last  re- 
ferred to,  for  damages  for  false  repre- 
sentations in  regard  to  the  title;  (4) 
against  one  of  the  defendants  last  re- 
ferred to,  for  breach  of  his  promises 
to  save  plaintiff  harmless  in  case  the 
defendant  referred  to  in  first  clause 
refused  specific  performance;  (5)  for 
a  receiver;  (6)  for  a  decree  against  one 
of  the  defendants  for  payment  of  his 
subscription  to  the  stock  of  the  defend- 
ant company;  (7)  to  have  the  assets  oi 
the  company  administered  for  the  ben- 
efit of  its  creditors.  To  say  nothing 
of  the  demand  for  damages  and  for  ad- 
ministration of  the  assets,  as  not  con- 
stituting good  grounds  for  a  suit  in 
equity,  there  remained  several  other  de- 
mands against  several  other  defend- 
ants which  can  not  be  properly  joined 
in  the  same  suit.  The  bill  is  multi- 
farious, and  was  rightly  dismissed  on 
demurrer.  Wells  v.  Sewell's  Point, 
etc..  Co.,  89  Va.  708,  17  S.  E.  2. 

Bill  against  Grantee  of  One  Heir, 
and  Other  Heirs,  to  Set  Aside  Deed, 
and  Establish  Resulting  Trust  as  an 
Alternative. — And  a  chancery  suit, 
brought  by  one  heir  of  a  decedent 
against  the  person  to  whom  heirs  of 
the  decedent  had  voluntarily  conveyed 
all  his  real  estate,  and  the  other  heirs 
of  the  decedent,  to  set  aside  the  deed 
as  fraudulent  and  void  because  pro- 
cured by  undue  influence,  and  because 
the  grantor  was  non  compos  mentis, 
and,  if  this  should  not  be  proven,  then 
to  set  up  a  resulting  trust  to  a  por- 
tion of  this  real  estate,  because  the 
plaintiff  had  paid  a  certain  amount  ot 
the  purchase  money  when  the  land  was 
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conveyed  to  the  decedent,  is  multifa- 
rious. Shaffer  v.  Petty,  30  W.  Va.  248, 
4  S.  E.  278. 

Parties  Not  Connected  in  Interest. — 
A  bill  which  charges  various  acts  of 
maladministration  against  the  officers 
of  a  company,  some  of  which  are  at- 
tributable to  individual  officers,  some 
to  different  groups  of  officers,  and  some 
to  the  president  and  directors  as  a 
whole,  would  seem  to  present  a  com- 
bination of  causes  of  action  so  hope- 
lessly diverse  as  to  be  incapable  of  ad- 
justment in  one  suit.  Brown  v.  Bed- 
ford City  Land,  etc.,  Co.,  91  Va.  31,  20 
S.  E.  968. 

Bill  to  Dissolve  Partnership.— A  bill 
is  filed  by  creditors  of  a  partnership 
dissolved  by  death  of  one  partner,  suing 
for  the  creditors  of  the  partnership, 
the  creditors  of  the  deceased  partner 
and  the  creditors  of  the  surviving  part- 
ner, against  the  surviving  partner  as 
such  and  also  in  his  own  right,  against 
the  widow  of  the  deceased  partner  as 
his  executrix  and  also  in  her  own  right, 
and  against  the  children  and  legatees 
of  the  deceased  partner,  for  the  pur- 
pose of  ascertaining  the  partnership  as- 
sets, the  individual  assets  of  the  de- 
ceased partner,  and  the  individual 
assets  of  the  surviving  partner,  and  of 
subjecting  the  assets  in  each  case  to 
the  payment  of  the  debts  of  each.  It 
was  held,  the  bill  is  multifarious.  Sad- 
ler r.  Whitehurst,  83  Va.  46,  1  S.  E. 
410. 

Injunction  to  Restrain  Sale  of  Prop- 
erty.— A  court  of  equity  ought  not  to 
grant  an  injunction  to  stay  the  sale  of 
personal  property,  levied  on  by  a 
sheriff  by  virtue  of  an  execution,  which 
property  is  owned  by  a  third  party, 
v/hen  the  property  is  not  from  its  na- 
ture of  peculiar  value  to  the  owner, 
and  when  its  sale  will  not  obviously 
greatly  injure  the  owner  by  the  con- 
sequential damages  it  would  produce. 
If  the  property  is  owned  by  several 
different  parties,  not  jointly  but  sever- 
ally, each  owning  a  separate  part  of 
the  property  by  titles  derived  from  dif- 


ferent parties,  the  owners  in  such  case 
can  not  unite  in  a  bill  to  enjoin  the 
sale.  Such  a  bill  should  be  dismissed 
on  demurrer  as  multifarious.  Baker  v, 
Rinehard,  11  W.  Va.  238. 

S.  purchased  at  judicial  sale  certain 
lands,  the  property  of  J.  M.  B.,  at  the 
price  of  three  thousand  and  forty  dol- 
lars, on  the  6th  day  of  February,  1886, 
which  sale  was  confirmed  February 
9th,  1886.  On  the  13th  day  of  March, 
1886,  S.  sold  the  property  to  C.  and  B. 
for  the  said  sum  of  three  thousand  and 
forty  dollars  and  the  additional  sum  of 
one  thousand,  nine  hundred  and  nine- 
teen dollars,  the  amount  of  judgment 
liens  held  by  S.  against  J.  M.  B.,  which 
constituted  the  next  lien  on  the  lands 
so  purchased  after  the  three  thousand 
and  forty  dollars,  and  was  to  be  paid 
when  demanded  by  S.  On  the  12th 
day  of  June,  1886,  under  writ  of  pos- 
session issued  from  the  court  in  which 
the  sale  was  made,  the  possession  was 
delivered  by  the  sheriff  to  C.  as  as- 
signee of  S.,  the  purchaser.  J.  M.  B. 
left  the  property,  leaving  C.  in  posses- 
sion, and  lived  elsewhere  until  his 
death,  which  occurred  January  10,  1890. 
On  the  9th  of  January,  1892,  J.  M.  B., 
in  his  own  right,  and  as  administrator 
of  J.  M,  B.,  deceased,  and  J.  A.  B.  and 
others,  infant  children  of  Julia  B.,  de- 
ceased, by  J.  M.  B.,  their  father  and 
next  friend,  filed  their  bill  and  first 
and  second  amended  bills,  alleging  that 
S.  had  by  verbal  agreement  with  the 
owner,  J.  M.  B.,  purchased  the  land  for 
the  benefit  of  J.  M.  B.  and  held  same 
in  trust  for* him,  and  that  C.  and  B. 
had,  with  the  consent  of  S.,  purchased 
from  J.  M.  B.,  at  the  price  of  not  less 
than  seven  thousand  dollars,  which, 
after  paying  S.,  the  residue  was  to  be 
paid  to  J.  M.  B.,  also  that  two  hundred 
acres  of  the  land  purchased  by  S.  had 
been  sold  by  J.  M.  B.  by  oral  contract 
for  one  thousand  five  hundred  dollars 
to  Julia  B.,  who  had  fully  paid  for  and 
was  in  possession  of  same;  that  J.  M. 
B.  in  his  sale  to  C.  and  B.  reserved 
from  said  sale  the  two  hundred  acres 
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so  sold  to  Julia  B.,  and  another  tract 
known  as  "Piney  Hill"  tract,  and  pray- 
ing that  the  sale  to  S.  be  held  to  be  a 
mortgage,  and  that  C.  and  B.  having 
fraudulently  obtained  the  legal  title  to 
the  two  hundred  acres  and  the  Piney 
Hill  tract  be  held  as  trustees  holding 
the  legal  title  of  the  two  hundred  acres 
for  the  plaintiffs  (the  children  of  Julia 
B.)  and  of  the  Piney  Hill  reservation 
for  the  heirs  of  J.  M.  B.,  deceased;  that 
C.  and  B.  be  required  to  convey  the 
two  hundred  acres  to  the  infant  plain- 
tiffs or  to  pay  them  one  thousand  five 
hundred  dollars,  and  rents  and  profits; 
that  they  be  required  to  convey  to  the 
heirs  of  J,  M.  B.,  deceased,  the  Pine 
Hill  tract;  that  said  heirs  recover  the 
rents,  issues  and  profits  thereof  while 
rn  possession  of  G.  and  B.;  that  the 
administrator  of  J.  M.  B.,  recover  from 
C.  and  B.  the  residue  of  the  purchase 
money  due  on  the  said  land;  that  the 
dower  of  S.,  the  widow  of  J.  M.  B.,  in 
said  lands  be  assigned  to  her;  and  that 
S.  be  compelled  to  account  for  moneys 
received  by  him  on  account  of  deduc- 
tions made  by  creditors  of  J.  M.  B. 
which  were  made  for  the  benefit  of  J. 
M.  B.,  the  owner  of  the  lands  sold.  It 
was  held,  the  bill  and  amended  bills  are 
multifarious.  Bailey  v,  Calfee,  49  W. 
Va.  630,  39  S.  E.  642. 

Suit  for  Accounting.— Thus,  where 
debts  are  assigned  to  a  party  who  sues 
for  ah  accounting  between  the  assignor 
and  his  several  debtors,  plea  by  and  of 
the  latter,  that  the  former  had  made 
other  and  conflicting  assignments  of 
the  same  debts,  is  bad  for  multifa- 
riousness and  uncertainty.  Porter  v. 
Young,   85  Va.   49,  6   S.    E.   803. 

A  bill  to  set  aside,  as  fraudulent,  a 
deed  made  by  a  husband  to  his  wife, 
which  shows  that  the  interests  of  the 
complainants  are  antagonistic  to  each 
other,  and  prays  relief  not  only  against 
the  husband  and  wife,  but  against  an- 
other defendant  as  to  matters  not  con- 
nected with  the  supposed  fraud,  and  to 
settle  the  rights  of  the  complainants 
amongst  themselves,  can  not  be  said  to 


be  a  convenient  way  for  all  concerned 
to  attain  the  end  aimed  at,  and  is  mul- 
tifarious, and  should  be  dismissed  on 
demurrer.  Staude  v.  Keck,  92  Va.  544, 
24  S.  E.  227. 

To  Foreclose  Mortgage.— But  where 
a  bill  has  been  filed  to  foreclose  a  mort- 
gage executed  by  husband  and  wife,  but 
which  only  conveyed  personal  property 
of  the  husband  and  his  interest  in  a 
certain  tract  of  land,  the  court  ought 
not  to  permit  an  amendment  of  the  bill 
seeking  to  charge  the  debts  secured  by 
such  mortgage,  on  certain  other  real 
estate  belonging  to  the  wife  as  her  sole 
and  separate  property,  as  such  amend- 
ment would  make  the  bill  multifarious. 
Linn  V.  Patton,  10  W.  Va.  187. 

By  Borrower  of  Loan  Company. — If 
a  borrower  of  a  building  association 
files  a  bill  for  the  purpose  of  having 
his  stock  in  such  association  treated  as 
illegal  and  void  and  the  loan  made 
him  as  usurious,  and  to  have  his  obli- 
gations to  such  association  canceled 
and  annulled,  and  at  the  same  time 
asks  that  he  be  treated  as  a  shareholder 
with  the  privilege  of  calling  upon  the 
officers  and  managers  of  the  association 
to  account  for  the  mismanagement  of 
the  association  under  its  by-laws,  and 
having  its  business  finally  wound  up 
and  its  property  distributed,  such  bill 
is  multifarious  for  misjoinder  of  sepa- 
rate and  distinct  causes  of  suit  incon- 
sistent in  their  nature  and  will  be  dis- 
missed. Day  V.  National  Mut.  Bldg., 
etc.,  Ass'n,  53  W.  Va.  550,  44  S.  E. 
779. 

To  Clear  Title.- A  bill  filed  to  re- 
move a  cloud  resting  on  a  title  to  real 
estate  which  brings  in  three  different 
tracts  of  land,  with  their  different  titles 
and  different  owners,  who  have  no  in- 
terest in  common,  is  multifarious.  See 
Moore  7'.  McNutt,  41  W.  Va.  695,  24 
S.   E.  682,  684. 

II.  In  What  Pleadings  It  May 
Exist. 

Bill— Answer— Plea.— The    fault     of 
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multifariousness  may  exist  either  in  the 
bill,  answer  or  plea.  If  the  plea  con- 
tains distinct  points  it  will  be  bad. 
Thus,  a  plea  is  bad  for  multifariousness 
that  sets  up  the  statute  of  limitations, 
and  also  alleges  that  the  plaintiff  who 
sued  as  the  personal  representative  of 
a  decedent  was  not  such  representative. 
See  Barrett  v.  McAllister,  35  W.  Va. 
103,  12  S.  E.  1106;  Miller  v.  Miller,  92 
Va.  196,  23  S.  E.  232;  Porter  v.  Young, 
85  Va.  49,  6  S.  E.  803.  As  to  the  bill, 
see  cases  cited  throughout  the  note. 

IIL  As  Determined  by  Prayer 
for  Kelief. 

A.  IN  GENERAL. 

Whether  or  not  a  bill  is  multifarious 
depends,  it  is  said,  upon  its  allegations^ 
and  not  upon  its  prayer.  Nunnally  v. 
Strauss,  94  Va.  255,  261,  26  S.  E.  580; 
Washington  City  Sav.  Bank  v.  Thorn- 
ton,  S3  Va.  157,  1»5,  2  S.  E.  193. 

B.  ALTERNATIVE  PRAYER. 

A  bill  is  not  necessarily  bad  by  rea- 
son of  multifariousness  because  it  con- 
tains an  alternatire  prayer  for  relieL 
But  in  order,  to  avoid  the  fault  they 
should,  in  general,  be  consistent.  Still 
a  bill  in  chancery  is  not  multifarious, 
and  therefore  demurrable,  simply  be- 
cause it  contains  a  prayer  for  alternate 
relief,  inconsistent  with  its  prayer  for 
specific  relief.  Korne  v,  Korne,  30  W. 
Va.  1,  3  S.  E.  17;  Garrison  v.  Hall,  75 
Va.  150;  Carskadon  v.  Minke,  26  W. 
Va,  729;  United  States  Blowpipe  Co. 
V,  Spencer,  40  W.  Va.  698,  21  S.  E. 
769. 

And  where  the  principal  object  of 
the  bill  is  to  have  the  profits  of  a  lease 
collected  and  applied  to  pay  certain  de- 
crees against  complainant  and  insolvent 
defendant,  a  prayer  that  accounts  b« 
taken  to  ascertain  the  right  of  the  par- 
ties under  the  lease,  and  the  profits  ap- 
plied to  pay  the  decrees  and  the  balance 
according  to  the  rights  of  the  par- 
ties, does  not  make  the  bill  multifa- 
rious, but  the  decree  creditors  should 


be  made  parties.    Yates  v.  Law,  86  Va. 
117,  9   S.   E.  506. 

Also,  it  is  permissible  for  a  bill  to  be 
framed  in  a  double  aspect,  but  the  al- 
ternative case  stated  must  be  the  foun- 
dation for  precisely  the  same  relief. 
Thus,  stockholders  who  come  into  a 
court  of  equity  and  seek  to  have  their 
contracts  of  subscription  rescinded  on 
tl  e  ground  that  they  were  fraudulently 
obtained,  can  not  in  the  same  bill  com- 
plain of  the  malfeasance  and  misfea- 
sance of  the  corporate  directors  in  the 
management  of  the  corporate  prop- 
erty, and  seek  relief  which  rests  upon 
their  relation  as  stockholders  of  the  de- 
fendant company.  Such  relief  must  be 
considered  a  distinct  act  of  affirmance 
and  ratification  of  the  very  transaction 
which  they,  in  another  part  of  their 
bill,  sought  to  repudiate.  Browh  v, 
Bedford  City  Land,  etc.,  Co.,  91  Va.  31, 
20  S.   E.  968. 

C.     INCONSISTENT    RELIEF 
ASKED. 

"If  the  relief  sought  upon  one 
ground,  distinct  and  independent  of  the 
other,  is  such  that  a  court  of  equity  can 
not  grant,  either  for  want  of  jurisdic- 
tion, or  because  of  the  form  in  which  it 
is  sought,  this  latter  will  be  treated  as 
a  nullity;  and  the  court  may  proceed  to 
act  upon  that  ground  of  suit  stated  in 
the  bill  which  is  well  stated.  In  such 
a  case  the  bill  will  not  be  declared  mul- 
tifarious, but  the  court  will  treat  the 
bill  as  if  it  did  not  contain  the  allega- 
tions setting  up  the  second  ground  of 
relief,  because  by  itself  no  such  case 
could  be  maintained.  This  exception 
to  the  general  rule  as  to  multifarious- 
ness is  well  established,  and  is  thus 
laid  down  in  Story's  Equity  Pleadings: 
•And  to  support  the  objection  of  multi- 
fariousness, because  the  bill  contains 
diflFerent  causes  of  suit  against  the  same 
person,  two  things  must  concur;  first, 
the  different  grounds  of  soiit  must  be 
wholly  distinct;  secondly,  each  ground 
must  be  sufficient  as  stated  in  the 
bill/  "  Suavely  v,  Harkrader,  29  Gratt. 
112,  126. 
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IV.  Objections  for  Multifarious- 

ness. 

See  also,  the  title  DEMURRERS, 
vol.  4,  p.  486. 

A.  HOW  RAISED. 

Demurrer. — In  Virginia  and  West 
Virginia  the  objection  that  pleadings 
in  chancery  are  multifarious  is  usually 
raised  by  demurrer.  Dunn  v.  Dunn,  26 
Gratt.  291;  Wells  v.  Sewell's  Point, 
etc.,  Co.,  89  Va.  708,  17  S.  E.  2;  Petty 

V.  Fogle,   16  W.  Va.  497. 

And  a  demurrer  in  the  form  pre- 
scribed by  the  statute,  and  assigning 
no  grounds,  inserted  in  the  answer,  is 
sufficient.  Dunn  v,  Dunn,  20  Gratt.  291; 
Matthews  v.  Jenkins,  80  Va.  463;  Cook 
V.  Dorsey,  38  W.  Va.  196,  18  S.  E. 
468.  - 

And  the  demurrer  may  not  only  be 
general  but,  as  stated  above,  may  be 
embodied  in  the  answer.  Dunn  v. 
Dunn,  26  Gratt.  291. 

"Multifariousness  must  be  objected 
to  by  the  defendant  on  demurrer,  and 
can  not  be  objected  to  by  him  at  the 
hearing.  But  the  court  may,  however, 
take  the  objection  at  the  hearing  sua 
sponte;  for  the  court  is  not  bound  to 
allow  a  bill  of  such  a  nature,  although 
thie  parties  may  not  take  the  objection 
in  season."  Williams  v.  Maxwell,  45  W. 
Va.  297,  31  S.  E.  909,  912. 

B.  TIME  OP  RAISING. 

On  Motion  to  Dissolve  Injunction. — 

But  if  a  bill,  which  is  in  part  a  bill  of 
injunction,  be  multifarious,  that  objec- 
tion can  not  be  made  on  a  motion  to 
dissolve  the  injunction.  It  must  be 
made  at  the  final  hearing.  Shirley  v. 
Long,  6  Rand.  764;  Beall  v.  Shaull,  18 
W.  Va.  258. 

It  is  further  alleged  as  error  that  the 
bill  was  multifarious,  because  it  united 
in  one  suit  parties  and  subjects  which 
had  no  necessary  or  proper  connection 
with  each  other.  If  this  objection  had 
been  raised  in  the  case  while  it  was  in 
the  circuit  court,  it  must  have  been  sus- 


tained. But  not  having  been  raised 
there,  an  appellate  court  would  not  re- 
verse the  decree  on  that  ground  alone. 
Hill  V.  Bowyer,   18   Gratt.  364,  381. 

A  decree  by  default  is  made  against 
a  guardian  and  his  sureties;  and  the 
process  had  not  been  served  on  one 
of  the  sureties.  Upon  a  bill  by  the 
guardian  and  the  other  sureties  to 
open  the  decree,  no  objection  to  the 
decree  on  this  ground  can  be  raised 
by  them.  Nor  will  the  objection  of 
multifariousness  alone  be  ground  for 
reversing  the  decree.  Hill  v.  Bowyer, 
18   Gratt.   364.  365. 

C.  BY  WHOM  RAISED. 

Party      Prejudiced     or     Court     Sua 

Sponte.— It  is  well  settled,  that  the  de- 
fence of  multifariousness  may  be  made 
by  demurrer  by  the  party  prejudiced, 
or  by  the  court  at  the  hearing  sua 
sponte.  But  where  a  defendant  is  li- 
able for  each  one  of  the  amounts  de- 
creed in  a  suit,  he  can  not  object  on 
the  ground  of  multifariousness.  Wells 
V.  SewelFs  Point,  etc.,  Co.,  89  Va.  708, 
17  S.  E.  2;  Dunn  v,  Dunn,  26  Gratt. 
291. 

D.  WAIVER. 

Though  a  bill  be  multifarious,  and 
but  vaguely  state  the  matter  on  which 
relief  is  sought,  consent  by  the  parties, 
to  an  interlocutory  decree  tTiat  the 
cause  be  referred  to  a  commissioner,  to 
audit,  state  and  settle  an  account  of 
the  amount  due  each  of  the  plaintiffs, 
is  a  waiver  of  any  objection  to  5uch 
irregularity;  and  a  demurrer  thereafter, 
for  such  cause,  should  be  disallowed. 
Rittenhouse  v.  Harman,  7  W.  Va.  380. 

E.  HOW  CURED. 
1.   In  General 

It  is  difficult  to  apply  the  rule  against 
multifariousness  in  practice.  The  in- 
stances are  numerous  and  inharmoni- 
ous. A  suit  is  not  thrown  out  of  court 
for  this  fault  except  in  a  plain  case. 
Oney  v.  Ferguson,  41  W.  Va.  568,  2."; 
S.  E.  710.     An  amendment  may  be  al- 
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lowed.    See  Shaffer  v.  Petty,  30  W.  Va. 
248,  4  S.    E.  278. 

2.    Amendment. 

But  in  West  Virginia  an  amendment 
is  not  allowed  as  a  matter  of  course. 
Shaffer  v.  Fetty,  30  W.  Va.  248,  4  S. 
E.  278. 


V.  Dismissal. 

See  the  title  DISMISSAL,  DIS- 
CONTINUANCE AND  NONSUIT, 
vol.   4,   p.   695. 

When  there  is  a  dismissal  it  should 
as  a  rule,  be  without  prejudice.  Shaffer 
V.  Petty,  30  W.  Va.  248,  4  S.  E.  278. 


MULTIPLICITY  OF  SUITS. 

CROSS  REFERENCES. 

See  the  titles  ACCOUNTS  AND  ACCOUNTING,  vol.  1,  p.  90;  ACTIONS, 
vol.  1,  p.  122;  DISCOVERY,  vol.  4,  p.  656;  INJUNCTIONS,  vol.  7,  p.  523; 
JURISDICTION,  vol.  8,  p.  842;  PLEADING;  SCHOOLS;  SLAVES;  TAX- 
ATION; WASTE;  WILLS. 


A  multiplicity  of  suits  to  accomplish 
the  same  purpose  is  oppressive  to  a  de- 
fendant, and  should  not  be  sanctioned 
by  a  court  of  equity.  Peery  v.  Elliott, 
101  Va.  709,  44  S.  E.  919. 

The  jurisdiction  of  a  court  of  equity 
to  interfere  by  injunction,  to  prevent 
a  multiplicity  of  suits,  is  too  well  es- 
tablished to  ,admit  of  doubt.  Switzer 
V.  McCulloch,  76  Va.  777;  Heywood  v, 
Covington,  4  Leigh  373.  See  also,  the 
title  INJUNCTIONS,  vol.  7,  p.  523. 

When  a  court  of  equity  takes  juris- 
diction of  a  cause  for  one   purpose,  it 
will  go  on  and  dispose  of  the  questions  ' 
involved,    to     avoid     a     multiplicity    of  ^ 
suits.    Hanley  v.  Watterson,  39  W.  Va.  ' 
214,  19  S.   E.  536;  Chrislip  v.  Teter,  43  ' 
W.   Va.   356,  27   S.     E.    288;     Western  \ 
Mining,    etc.,    Co.    v.    Virginia    Cannel 
Coal    Co.,    10    W.   Va.   250;    Watson   v.  \ 
Watson,   45   W.  Va.   290,  31   S.   E.  939,  ' 
940;  Lafever  v.  Billmyer,  5  W.  Va.  32. 

Having  jurisdiction,  equity  should,  to 
prevent  multiplicity  of  suits,  administer 
full  relief.  Nelson  v.  Phares,  33  W.  Va. 
279,  10  S.  E.  398;  Magruder  v.  Good- 
wyn,  2  Pat.  &  H.  561. 

Equity  having  taken  jurisdiction  for 
discovery  will,  to  avoid  multiplicity  of 
suits,  administer  suitable  relief.  Petty 
r.  Fogle,  16  W.  Va.  497;  Tillar  v.  Cook, 
77  Va.  477;  Nelson  t;.  Phares,  33W.Va. 
279,  10  S.  E.  398;  Lafever  v.  Billmeyer, 
5  W.  Va.  33.  See  also,  the  title  DIS- 
COVERY, vol.  4,  p.  656. 

10  Va  -10 


Another  ground,  upon  which,  the  ju- 
risdiction of  the  court  of  equity  is  sus- 
tainable, in  the  present  case,  is,  that 
it  involves  the  rights  of  a  great  num- 
ber of  claimants.  So  that  the  joint 
suit  prevents  a  great  deal  of  litigation 
and  expense;  besides  involving,  in  the 
same  common  fate,  those  who  stand 
on  one  common  title.  Whereas  if 
separate  suits  were  brought,  it  might 
turn  out,  either  upon  general  or  special 
verdicts,  that  persons  having  the  same 
rights,  nay,  even  children  of  the  same 
mother,  might  one  be  adjudged  to  be 
free,  and  another  a  slave.  An  enor-. 
mity,  which  the  joint  proceeding  is 
wisely  calculated  to  prevent.  Pleasants 
V.  Pleasants,  2  Call  319,  342. 

\  bill  was  filed  for  the  settlement 
of  two  contracts  and  for  the  payment 
of  the  sum  of  money  which  was  due 
upon  a  bond.  It  was  shown  at  the 
hearing  that  one  of  the  defendants  had 
died,  and  that  while  the  plaintiff  might 
have  an  adequate  remedy  at  law  against 
one  of  the  defendants,  for  the  payment 
of  the  sum  of  money,  yet  in  order  to 
maintain  an  action  at  law  against  the- 
estate  of  the  other  defendants,  it  would 
be  necessary  to  make  each  one  of  the 
heirs  plaintiff.  It  was  held,  that  in  or- 
der to  avoid  a  multiplicity  of  suits,  it 
was  proper  to  bring  an  action  in  this 
manner.  Rader  v.  Neal,  13  W.  Va. 
373,    386. 

In  matters  of  account  courts  of  equity 
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possess  a  concurrent  jurisdiction  in 
most,  if  not  in  all,  cases  with  courts 
"Vf  law.  And  there  a  multiplicity  of 
4uits  will  be  avoided.  Tillar  v.  Cook, 
77  Va.  477,  480.  See  also,  the  title  AC- 
COUNTS AND  ACCOUNTING,  vol. 
1,  pp.  90,  91. 

Recovery  of .  Slaves. — A  person  en- 
titled to  a  legal  estate  in  slaves  may 
sue  in  equity  to  recover  them,  if 
thereby  a  multiplicity  of  suits  may  be 
prevented;  calling  on  the  defendant  to 
discover  how  long  he  has  had  them  in 
possession,  and  to  discover  and  state 
an  account  of  their  profits.  See  Alder- 
son  V.  Biggars,  4  Hen.  &  M.  470;  Bass 
V.  Bass,  4  Hen.  &  M.  478.  Baird  v. 
Bland,  3  Munf.  570.  See  generally,  the 
title  SLAVES. 

J.  C.  bequeathed  to  his  son,  F.  C, 
sundry  slaves  with  limitation  over  upon 
F.  C.'s  death  without  issue.  F.  C.  sold 
some  of  these  slaves,  one  to  an  un- 
known purchaser;  and  then  died  with- 
out issue.  The  parties  entitled  under 
the  limitation  over  filed  a  bill  against 
the  executrix  of  F.  C.  and  the  purchaser 
of  one  of  the  slaves,  to  recover  the 
slaves,  or  the  value  of  those  sold,  and 
seek  a  discovery  as  to  the  unknown 
purchaser.  It  was  held,  that  all  the 
parties  being  before  the  court,  the 
plaintiflFs  may  elect  to  proceed  for  the 
recovery  of  the  slaves  specifically,  or 
for  the  value  of  those  sold,  from  the 
executrix  of  F.  C.  And  to  avoid  multi- 
plicity of  suits,  and  because  the  bill 
seeks  a  discovery  in  relation  to  one  of 
the  slaves  sold  to  some  person  un- 
known, a  court  of  equity  has  jurisdic- 
tion of  the  case.  Cross  v.  Cross,  4 
Gratt.  257. 

Suit  by  Ward  against  Guardian  and 
Sureties.— See  the  title  GUARDIAN 
AND  WARD,  vol.  6.  p.  839. 

Suit  on  Behalf  of  Many. — A  statute 
having  provided  for  a  system  of  free 
schools  in  a  particular  district  in  a 
county,  and  provided  for  commission- 
ers to  establish  and  manage  the 
schools;  some  of  the  inhabitants  of  the 
district  may  file  a  bill  in  behalf  of  them- 


selves and  the  other  inhabitants  against 
the  commissioners,  to  test  the  validity 
of  the  act,  and  the  propriety  of  the  pro- 
ceedings of  the  commissioners  under  it 
Bull  V.  Read,  13  Gratt.  78.  See  gen- 
erally, the  title  SCHOOLS. 

Suit  by  Trustee. — A  party  conveys 
all  his  lands  and  personal  property,  and 
choses  in  action  to  a  trustee,  to  pay 
all  his  debts,  not  specifying  them;  the 
trustee  can  not  generally  file  a  bill 
against  a  particular  judgment  creditor 
holding  a  lien  on  the  land  when  the 
deed  of  trust  was  executed,  asking  the 
court  to  ascertain  and  decree  whether 
this  particular  judgment  had  been  paid 
in  whole  or  in  part.  If  this  in  the  j)ar- 
ticular  case  could  not  be  ascertained 
by  any  legal  proceeding,  still  the  trus- 
tee in  such  a  case,  unless  there  be 
peculiar  circumstances  taking  the  case 
out  of  the  general  rule,  could,  if  neces- 
sary, only  file  a  bill  in  the  nature  of 
a  creditor's  bill  to  ascertain  all  the 
prior  judgments  unsatisfied  and  the 
amounts  still  due  on  them,'  as  well  as 
the  amount  due  creditors  severally, 
secured  by  the  deed  of  <rust;  and  thus 
avoid  a  multiplicity  of  suits  against 
each  judgment  and  general  creditor. 
Ambler  v.  Leach,  15  W.  Va.  677.  See 
generally,  the  title  TRUSTS  AND 
TRUSTEES. 

Suit  by  Trustee  to  Ascertain  In- 
debtedness.— If  a  creditor  divides  an 
unascertained  indebtedness  against  his 
debtor,  with  his  consent,  among  various 
creditors  of  such  creditor,  and  then  as- 
signs the  residuum  of  such  indebted- 
ness to  a  trustee  for  the  benefit  of  all 
his  other  creditors,  and  such  trustee 
and  such  other  assignees  bring  and 
threaten  to  bring  separate  suits  in  their 
several  names  at  law  for  the  purpose 
of  determining  the  amount  of  such  in- 
debtedness at  the  instance  of  such 
debtor,  a  court  of  equity,  to  avoid  a 
multiplicity  of  suits,  will  take  jurisdic- 
tion of  such  indebtedness,  ascertain  and 
determine  the  amount  thereof  and  the 
rights  of  the  several  assignees  thereto, 
and,  as  ancillary  of  such  relief,  will  en- 
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join  the  prosecution  of  the  several 
claims  against  such  indebtedness  at 
law.  St.  Lawrence  Boom,  etc.,  Mfg. 
Co.  V.  Price,  49  W.  Va.  432,  38  S.  E. 
526. 

To  Enjoin  Waste. — A  remainderman 
or  reversioner  has  jurisdiction  in  equity 
against   a    tenant    for     life    to     enjoin 


Brown  v.  Bedford  City  Land,  etc.,  Co., 
91  Va.  31,  36,  20  S.  E.  968.  See  also, 
the  title  PLEADING. 

Answer  Treated  as  Cross  Bill. — See 
the  title  CROSS  BILLS,  vol.  4,  p.  103 

Reinstatement  of  Suit — In  a  suit  to 
enforce  contracts  for  sale  of  land,  the 
balance  of  the  purchase  money  was,  at 


waste,  and  to  have  compensation  for  the  donor's  request,  ordered  by  the 
the  damages,  the  same  as  if  he  sued  at  ;  court  to  be  invested  in  trust  for  the 
law,  to  avoid  multiplicity  of  suits.  The  vendor's  widow  and  children.  It  was 
same  is  the  case  between  tenants  in  ;  held,  the  cause  may  be  reinstated  to 
common  where  one  is  guilty  of  waste,  carry  into  effect  the  decree  and  avoid 
Williamson  v.  Jones,  43  W.  Va.  562,  nuiltiplicity  of  suits,  though  the  original 
27  S.  E.  411.  See  also,  the  title  plaintiff  has  no  interest  therein.  Ward 
WASTE.  j  V.  Funsten,  86  Va.  359,  10  S.  E.  415. 

To  Enjoin  Illegal  Taxes.— If  one  or  ,  Ejectment.— Bill  in  equity  will  not 
more  taxpayers  of  the  county  on  be-  lie  merely  to  save  necessity  of  several 
half  of  himself  or  themselves  and  all  actions  of  ejectment.  But  where  the 
other  taxpayers  of  the  county  subject  title  of  all  the  parties  to  the  contro- 
to  the  illegal  tax  complained  of  file  versy  depends  upon  the  construction 
their  bill  of  injunction  to  prevent  the  to  be  given  to  the  will,  a  bill  will  be 
collection  of  such  tax,  it  will  lie,  on  the  entertained  to  construe  the  will  and 
ground  that  such  injunction  will  avoid  settle  the  title  of  several  parties  to  the 
a  multiplicity  of  suits.  Williams  v.  property  at  the  same  time.  Withers 
County  Court  of  Grant  Co.,  26  W.  Va.  ^r.  Sims,  80  Va.  651. 
488,  53  Am.  Rep.  94;  Chesapeake,  etc.,  |  Enforcement  of  Bequest.— The  bill  in 
R.  Co.  V.  Miller,  19  W.  Va.  408.  See  ^j^j^  ^^^^  alleges  that  the  testator  in 
also,   the   title   TAXATION.  i  j^jg  lifetime  advanced  to  M.,  one  of  his 

Where  the  case  is  thus  brought  un-  sons,  a  certain  sum  which  was  scpa- 
der  some  recognized  head  of  equity  ju-  rate  and  independent  of  the  share  which 
risdiction,  as  where  the  plaintiff  brings  the  said  M.  was  to  receive  as  one  of 
the  suit  in  behalf  of  himself  and  all  the  heirs;  and  that  there  was  an  agree- 
other  taxpayers  in  the  district,  who  are  j^ent  between  the  testator  and  M.  that 
to  suffer  by  the  tax  imposed,  if  the  bill  ^  the  latter  should  pay  such  person  or 
shows  that  the  tax  is  illegal,  to  avoid  a  i  persons  as  the  testator  should  direct, 
multiplicity  of  suits  equity  will  take  \yy  y^\\\  or  otherwise,  the  certain  sum; 
jurisdiction  by  injunction.  Corrothers  ^iid  that  the  testator,  by  the  eighth 
V.  Board  of  Education,  16  W.  Va.  527.  i  clause    of   his    will,    'devised     and     be- 

Construction  of  Pleadings. — A  court  '  queathed"  to  the  plaintiffs  the  certain 
of  equity,  in  order  to  prevent  a  multi-  |  sum.  On  demurrer  it  is  held,  that  the 
plicity  of  suits,  and  that  it  may  have  I  allegations,  if  true,  indicate  not  only 
before  it  all  persons  interested  in  the  !  collateral  circumstances  sufficient,  but 
matters  of  dispute,  or  who  may  be  ben-  '  also  such  special  case  as  to  justify  the 
efited  or  injured  by  the  decree,  will,  j  making  of  M.  a  party  to  the  bill;  be- 
when  it  is  necessary  to  attain  the  ends  cause  holding  in  his  own  hands  the 
of  justice,  mould  its  pleadings  with  re-  j  special  funds,  specifically  bequeathed 
gard  to  substance  rather  than  to  form,  to  the  plaintiffs,  he  could,  under  those 
introduce,  it  may  be,  new  remedies,  or  circumstances,  be  a  trustee  for  the  use 
modify  the  application  of  the  old,  to  !  and  benefit  of  the  plaintiffs.  For  that 
meet  the  wants  of  society  as  they  arise.  |  reason,   and    to   prevent   a   multiplicity 
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of  suits,  the  demurrer  was  justly  over- 
ruled. Currence  v.  Daniels,  5  W.  Va. 
^18.     See  also,  the  title  WILLS. 

Dissolution  of  Partnership  and  In- 
junction.— A  verbal  contract  is  made 
j^etween  A  and  B,  which  A  claims  was 
an  agreement  on  B's  part,  to  sink  an  oil 
well  for  him,  and  to  be  paid  therefor  a 
reasonable  price  out  of  the  first  oil 
pumped  from  the  well,  after  which  the 
well  was  to  belong  to  A  exclusively. 
B  claims  that  he  was  to  sink  the  well, 
pay  himself  for  the  same  out  of  the 
first  oil  obtained;  and  thereafter  the 
parties,  A  and  B,  were  to  be  equal 
partners  in  operating  the  well.  After 
B  had  bored  the  well,  and  occupied  it 
sufficiently  long,  in  A*s  judgment,  to 
more  than  pay  all  the  expenses  of  the 
boring,  A  brought  an  action  of  as- 
sumpsit for  the  oil  B  had  sold,  to  which 
B  pleaded  non  assumpsit,  and  filed  as 
offsets  the  costs,  which  he  had  incurred 
in  boring  the  well.  The  jury  found  a 
verdict  for  A  for  a  certain  sum.  And 
after  some  time  A  brought  another 
action  of  assumpsit  against  B  for  oil, 
pumped  and  sold  since  the  institution 
of  the  first  suit.  B  then  files  a  bill,  set- 
ting forth  his  version-  of  the  contract, 
and  that  a  partnership  in  all  the  oil 
pumped  from  the  well  existed  between 
him  and  A,  praying  for  a  dissolution 
of  the  partnership,  a  settlement  of  the 
partnership  accounts,  and  asking  an  in- 


junction, to  prevent  the  collection  of 
the  judgment,  obtained  by  A,  and  also 
the  further  prosecution  of  the  second 
action  of  assumpsit.  Proof  was  taken, 
showing  the  existence  of  the  partner- 
ship, as  claimed  by  B.  It  was  held,  the 
court  ought  not  to  dissolve  the  injunc- 
tion, prohibiting  the  prosecution  of  the 
second  action  of  assumpsit,  till  the  hear- 
I  ing  of  the  cause,  as  the  question  of  part- 
nership or  no  partnership  ought  to  be 
settled  in  the  chancery  suit,  the  de- 
termining of  it  there  settling  it  finally, 
and  preventing  a  multiplicity  of  suits; 
as  neither  the  common-law  suit  pend- 
ing nor  others,  which  might  be 
brought  from  time  to  time,  would  con- 
clusively determine  this  question.  Co- 
ville  V.  Oilman,  13  W.  Va.  314. 

Proof  of  Claim  before  Commission- 
ers.— While  with  the  view  of  saving  a 
multitude  of  suits  and  of  costs,  pen- 
dente lite  judgment  creditors  in  an  ac- 
tion to  enforce  judgment  against  a 
debtor's  lands,  may  be  permitted  to 
prove  their  judgments  before  the  com- 
missioner under  a  general  order  of 
references,  and  file  petitions  in  the 
cause  asking  to  be  made  parties  defend- 
ant thereto,  still  the  filing  of  such  pe- 
titions by  such  pendente  lite  judgment 
creditors  should  not  be  allowed  from 
time  to  time  without  limit,  so  as  to 
unnecessarily  delay  the  plaintiff's  cause. 
Marling  v.  Robrecht,  13  W.  Va.  440. 


Municipal  Aid. 

See  the  titles   MUNICIPAL,   STAT^   AND   COUNTY   AID;  MUNICIPAL, 
STATE  AND  COUNTY  SECURITIES. 


MUNICIPAL  AUTHORITY.— In  Stnte  v  McAllister,  38  W.  Va.  485.  18  S. 
E.  780,  it  is  said:  "'The  municipal  authorities  of  such  city,  town  or  village 
shall  be  a  mayor,  recorder  and  councilmen,  who  shall  be  freeholders  therein.' 
This  simply  says  that  to  be  such  officers  they  must  be  freeholders.  It  only 
means  that  the  powers  and  functions  of  these  officers  shall  be  wielded  only 
by  freeholders." 

Municipal  Bonds. 

See  the  title  MUNICIPAL,  STATE  AND  COUNTY  SECURITIES. 


MUNICIPAL  CORPORATIONS. 

I.  Scope  of  Title,  iss. 
II.  Definition  and  Nature,  i56. 

III.  Classification  and  Distinctions,  is7. 

IV.  Incorpor  '^i3n  and  Organization,  iss. 

A.  By  Special  Statutes,  158. 

B.  By  Certificate  from  Circvit  Court,  159. 

C.  Validity  of  Incorporation,  160. 

D.  Jndieial  Notice  of  Incorporation,  160. 

B.  Plan  and  Survey — Metea  and  Bonnda,  160. 

V.  Enlargement  and  Restriction  of  Corporate  Bounds,  i6i. 

A.  Avthority  of  Lref  lalatnre  to  Enlarg^e  or  Restrict,  161. 

B.  EztenaioB  by  Vote  of  Inhabitants,  162. 

C.  CoBsatntionality  of  Statutes,  163. 

D.  Political  Status  of  Inhabitants  in  Annexed  Territory,  163. 

E.  Excision— Effect  npon  Identity  of  Corporation,  163. 

F.  Territory  Exclnded— Coast  ruction  of  Statute,  163. 
6.  Division  of  Corporate  Property  and  LiabUities,  163. 

YL  Municipal  Charters,  166. 

A.  An  Organic  Act,  166. 

B.  Acceptance  by  Inhabitants,  166. 

C.  Amendment  and  Repeal,  166. 

1.  Charter  Not  a  Contract,  166. 

2.  Amendment  by  Special  Act— Constitutional  Prohibition,  167. 

3.  Act  Construed  as  Amendatory,  167. 

D.  Forfeiture  of  Charters.  167. 

E.  Construction  of  Charters,  167. 

VII.  Powers  of  Municipal  Corporations,  i67. 

A.  Generally,  167. 

1.  Source  and  Extent  of  Power,  167. 

2.  Construction  of  Powers,  169. 

3.  By  Whom  Exercised,  169. 

4.  How  Exercised,  169. 

5.  Delegation  of  Powers,  170. 

a.  Public,  Legislative  and  Discretionary  Powers,  170. 

b.  Ministerial  Powers,  171. 

B.  Power  to  Incur  Debts,  Borrow  Money,  and  Issue  Bonds,  171. 

1.  Generally,  171. 

2.  Constitutional  Limitation  of  Indebtedness,  172. 

C.  Police  Powers.  174. 

1.  Source  and  Limits,  174. 

2.  Not  Subject  to  Alienation,  174. 

3.  Subjects  of  Police  Regulation,  175. 

a.  Construction  of  Wharves  and  Docks,  175. 

b.  To  Own  or  Regulate  Gas  Works.  175. 

c.  Regulation  of  Railroads  and  Street  Railways,  175. 
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d.  Sale  of  Food  Stuffs,  176. 

e.  Restauraots,  176. 

f.  Hospitals,  176. 

g.  Paupers,  176. 

h.  Prevention,  Detectioa,  and  Punishment  of  Crime,  176, 

(1)  State  Offenses,  176. 

(2)  Offenses  Punishable  by  Ordinance,  176. 

(3)  Violation  of  Ordinance— Degree  of  Offense,  177, 

(4)  Mode  of  Punishment,  177. 

i.  Power  to  Suppress  and  Prohibit  Nuisances,  178. 

j.  Removal  of  Dead  Animals,  178. 
k.  Livestock  Running  at  Large,  178. 

1.  Fire    Limits— Construction    and    Repair   of     Wooden    Build* 

Ings,  179. 
m.  Destruction  of  Property  in  the  Interest  of  Public  Safety,  180. 

(1)  Intoxicating  Liquors,  180. 

(2)  Destruction  of  Buildings  to  Prevent  Spread  of  Fire,  181. 
D.  Powers  with  Respect  to  Franchises,  182. 

1.  Power  to  Lease  or  Alien,  182. 

2.  Power  to  Graat  Franchises,  182. 

3.  To  Whom  Granted— Powers  of  Grantee,  183. 

4.  Procedure  to  Obtain,  183. 

a    Nature  of  Proceedings,  183. 

b.  Notice.  183. 

c.  Objections,  184. 

5.  Construction  of  Franchise— Power  to  Grant  Rival  Franchise,  184. 

6.  Nature  of  Franchises — Power  of  City  to  Restrict,  Regulate  or  Re* 

voke,  185 

a.  In  General,  185. 

b.  Light  and  Water  Franchises,  185. 

c.  Steam  Railroads,  186. 

d.  Street  Railways,  188. 

e.  Subsequent  Change  of  Grade,  188. 

f.  Enjoining  Revocation  or  Interference,'189. 

7.  Forfeiture  of  Franchise,  189. 

VIII.  Council  or  Governing  Body,  i89. 

A.  Members— Eligibility,  Election,  and  Return,  189. 

B.  Proceedings  of  Council,  190. 

1.  Quorum,  190. 

2.  Journal  or  Record  of  Proceedings,  191. 

3.  Review  of  Proceedings,  192. 

IX.  Municipal  Officers,  192. 

A.  Distinguished  from  State  OfiBcers,  192. 

B.  Appointment  and  Election,  192. 

1.  Appointment,  192. 

a.  Legislative  Appointment,  192. 

b.  Particular  Officers,  193, 

2.  Election,  194. 

3.  Contests,  195. 

C.  Official  Bonds,  195. 

1.  Approval  of  Bond,  1>5. 
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2.  Additional  Bonds,  195. 

3.  Liability  of  Principal  and  Sureties,  195. 

a.  Generally,  195. 

b.  For  Interest  on  Taxes,  196. 

c.  As  between  Sureties  on  Different  Bonds,  196. 

d.  Bond  of  Deputy    Good  Faith  of  Principal,  197. 

4.  Actions  on  Bonds— Evidence,  197. 

a.  Admissibility,  197. 

b.  Burden  of  Proof,  197. 

D.  Rights,  Powers,  Duties,  and  L^iabilities  of  OITicers,  197. 

1.  Possession  of  Office,  Books,  and  Papers,  197. 

2.  Usurpation  of  Powers— Injunction,  198. 

3.  Powers  of  Particular  Officers,  198. 

a.  Mayor,  198. 

b.  Police,  199. 

c.  Sergeant,  199. 

4.  Powers  of  Dc  Facto  Officers,  199. 

5.  Civil  Liability  of  Officers,  199. 

E.  Compensation,  199. 

1.  General  Rule.  199. 

2.  Usurpation  of  Office — Fees  Pending  Contest,  199. 

3.  Compensation  of  Particular  Officers,  200. 
4    Recovery— Mandamus,  200. 

F.  Term  of  Office.  200. 

1.  Power  of  Legislature  to  Change,  20.). 

2.  Ambiguous  Statute— Construction,  200. 

3.  Particular  Officers,  201. 

4.  Holding  Over,  201. 

G.  Vacation  and  Removal,  203. 

1.  Vacation— Failure  to  Qualify,  203. 

2.  Removal,  203. 

a.  Distinguished  from  Disfranchisement,  203. 

b.  Power  of  Removal,  203. 

(1)  Power  of  Corporation  or  Council,  203. 

(2)  Power  of  Mayor.  203. 

(3)  Removal  at  Pleasure -Notice  and  Hearing,  204» 

c.  Wrongful  Removal— Remedy,  204. 

(1)  Writ  of  Prohibition,  204. 

(2)  Mandamus— Restoration,  204. 

(3)  Jurisdiction  of  Equity,  205. 

(4)  Appeal  to  Corporation  Court,  205. 

(5)  Civil  Action.  205. 

3.  Vacanc  es— How  Filled,  205. 

H    Liability  of  Corporation  for  Acts  of  Officers,  205. 

X.  Municipal  Contracts,  206. 

A.  Power  to  Contract— Ultra  Vires  Contracts,  206. 

1.  General  Principle,  206. 

2.  Contracts  Abrtd^^ing  Municipal  Powers,  207. 

3.  Contracts  of  Guaranty  and  Suretyship,  207. 

B.  Contracts  by  Agents,  208. 

C.  Ratification  and  Estoppel,  203. 
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D.  Implied  Contracts.  208. 

E.  LettiDf^  on  Bids,  208. 

F.  Breach  of  Cou  tract,  209. 

XI.  Municipal  Torts,  209. 

A.  General  Principles  and  Distinctions,  209. 

B.  Illustrations,  210. 

1.  Torts  Committed  in  Performance  of  Governmental  and  Discretion- 

ary Duties,  210. 

a.  Control  and  Managfement  of  Waterworks,  210. 

b.  Fire  Department,  212. 

c.  Hoapitals  and  Prisons,  212. 

d.  Unlawful  Use  of  Streets,  212. 

e.  Failure  to  Abate  Nuisances,  213. 

2.  Torts  Committed  in  Ministerial,   Private,  or  Proprietary  Charac- 

ter, 213. 

a.  Maintaining  Dang^erous  Embankment  Near  Hig^hway,  213. 

b.  Escape  of  Illuminating  Gas  from  City  Mains,  213. 

c.  In  Prosecuting  Works  of  Internal  Improvement,  213. 

d.  Torts  Committed  in  Proprietarj^  Character,  213. 

(1)  Generally,  213. 

(2)  Child  Drowned  in  City  Reservoir,  213. 

(3)  Negligent  Maintenance  of  Wharf,  214. 

(4)  Profit  or  Benefit  Not  Essential  to  Liability,  215. 

C.  Duties  and   Burdens    Assumed  in    Consideration  of  Privileges  Con- 

ferred, 215. 

D.  Torts  Committed  While  Engaged  in*Ultra  Vires  Acts,  216. 

E.  Maintaining  Nuisance— Liability,  216. 

F.  Respondeat  Superior — Applicability  of  Doctrine,  216. 

G.  Abrogation  or  Assignment  of  Liability,  217. 
H.  Negligence,  217. 

1.  Liability  Dependent  upon  Negligence,  217. 
Z  Notice,  217. 

3.  Proximate  and  Superseding  Causes,  218. 

4.  Pleading  Negligeace— Sufficiency,  218. 

5.  Burden  of  Proof,  218. 

6.  Contributory  Negligence,  218. 

XII.  Municipal  Property,  219. 

A.  Acquisition  of  Property,  219. 

1.  Right  to  Acquire  and  Hold  Property,  219. 

a.  Generally,  21*9. 

b.  Lands  t>eTond  City  Limits,  219. 

c.  Light  and  Water  Plants,  219. 

2.  Mode  of  Acquisition— Purchase  upon  Credit,  219. 

3.  Extent  of  Interest  Acquired,  219. 

B.  Sale  or  Lease  of  Property,  220. 

1.  Power  to  Sell  or  Lease,  220. 

2.  Delegation  of  Power  to  Sell,  220. 

3.  Contract  of  Sale — Specific  Performance,  221. 

4.  Setting  Aside  Fraudulent  or  Ultra  Vires  Sale  or  Lease,  221. 

C.  Mechanics'  Liens,  221. 

D.  Taxation  of  Municipal  Property,  222. 

E.  Liability  to  Levy  and  Sale  on  Execution,  222. 
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XIII.  Legislative  Control  of  Municipal  Corporations,  222. 

A.  Generally,  222. 

B.  Municipal  Police,  223. 

XIV.  Judicial  Control  of  Municipal  Corporations,  223. 

A.  Jurisdiction  of  Equity,  223. 

1.  In  General— Kight  of  Taxpayer  to  Inyoke,  223. 

2.  As  to  Discretionary  Powers,  223. 

3.  Constitutionality  of  Ordinances,  224. 

4.  Power  to  Revoke  or  Annul  Ordinance,  225. 

5.  Improvement  and  Control  of  Streets,  225. 

6.  Invasions  of  Private  Property,  225. 

7.  Creatingr  Unlawful  Debt,  227. 

B.  Jurisdiction  at  Law — Mandamus,  227. 

XV.  Municipal  Taxations,  227. 

A.  The  Power  to  Tax,  227. 

1.  A  Delegated  Power,  227. 

2.  Expressly  Conferred— Strictly  Construed,  227. 

3.  General  Grants  of  Power— Construction,  228. 

4.  Back  Taxes,  230. 

5.  Withdrawal  or  Alteration  of  Power,  230. 

6.  Constitutional  I^estrictions,  230. 

a.  Generally,  230. 

b.  That  Taxes  Be  Equal,  Uniform,  and  Ad  Valorem,  231. 

(1)  Construction  of  the  Virg^inia  Constitution,  231. 

(2)  Construction  of  the  West  Virginia  Constitution,  232. 

B.  Subjects  of  Taxation,  232. 

1.  Realty  and  Personalty  Generally,  232. 

2.  Succession  Tax,  232. 

3.  Bonds,  Notes,  and  Other  Securities,  232. 

4.  Corporate  Shares  and  Stocks,  233. 

5.  Railroad  Bridge  in  Annexed  District,  233. 

6.  Real  Estate  in  Annexed  District,  233. 

7.  Feriy  and  Perry  Landing,  234. 

C.  Situs  of  Property  for  Purpose  of  Taxation,  234. 

1.  Corporate  Shares,  234. 

2.  Money  and  Securities,  234. 

3.  Steamboats,  235. 

4.  Railroad  Real  Estate  and  Rolling  Stock,  235. 

D.  Exemptions  from  Taxation,  235. 

1.  The  Power  to  Exempt,  235. 

a.  Power  of  City  Council,  235. 

b.  Power  of  Legislature  to  Exempt,  or  to  Authorize  Exemptions, 

236. 

(1)  Generally— Railroad  Property,  236. 

(2)  Power  to  Exempt  Urban  Property  from  County  Taxation, 

237. 

2.  Construction  of  Exemptions,  237. 

a.  General  Rule,  237. 

b.  Particular  Exemptions,  237. 

(1)  Railroads,  237. 

(2)  Lands  in  Annexed  Territory,  238. 
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£.  AMesament  of  Taxes,  239. 

1.  Valuation  of  Property,  239. 

2.  Correction  of  AsAessment,  240. 

a.  Notice  and  Hearing,  240. 

b.  Statutes  Construed,  240. 

F.  The  Levy — Mandamus  to  Compel  Levy,  240. 

G.  The  Tax  Lien,  240. 

1.  Extent— Life  Estates,  240. 

2.  Duration  of  Lien,  241. 

3.  Mode  of  Enforcement,  241. 

a.  Jurisdiction  of  Equity — Rights  of  Assignee,  241. 

b.  Enforcement  by  Motion,  241. 

c.  Fines  and  Penalties,  241. 

d.  Enforcement  by  Sale,  241. 
H.  The  Tax  Sale,  241. 

1.  Power  to  Sell,  241. 

2.  Quantity  or  Interest  Sold,  242. 

3.  The  J>eed,  242. 
L  Redemption,  242. 

J.  Erroneous  Payment— Recovery,  243. 
K.  Unlawful  Taxation— Injunction,  243. 

1.  Jurisdiction,  243. 

2.  Action-  How  Brought,  243. 

3.  Defenses— Res  Ad  judicata,  24.4. 

XVI.  Municipal  Courts,  244. 

A.  Corporation  or  Hustings  Courts,  244. 

B.  Mayors*  and  Police  Justices'  Courts,  244. 

1.  Jurisdiction,  244. 

a.  As  Affected  by  Constitution  of  1869,  244. 

b.  As  to  Violations  of  Ordinances,  244. 

c.  Concurrent  Jurisdiction,  245. 

d.  Lack  of  Jurisdiction— Prohibition,  246. 

2.  Proceedings,  246. 

a.  Warrant,  246. 

b.  Nature  and  Form  of  Proceeding,  246. 

c.  Riurht  to  Trial  by  Jury,  247. 

d.  Abatement  and  Reyival,  247. 

e.  Continuances,  248. 

3.  Fees  and  Costs,  248. 

4.  Collection  of  Fines,  248. 

5.  Review  of  Proceedings,  248. 

a.  Right  of  Appeal — Conditions,  248. 

b.  Writ  of  Error— Certiorari,  249. 

c.  Decision  on  Appeal,  249. 

C.  Municipal  Council,  249. 

XVII.  Actions  by  and  against  Municipal  Corporations,  249. 

A.  Generally,  249. 

1.  Qualification  of  Taxpayer   to  Act   as   Judge   or    Officer  of  T.  iat 

Court,  249. 

2.  The  Statute  of  Limitations.  250. 

a.  Virginia  Cases,  250. 

b.  West  Virginia  Cases,  251. 
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B.  Actiona  by  Municipal  Corporation  a,  253. 

1.  Bill  in  Equity— Seal.  253. 

2,  Evidence  —Subpoena  Ducea  Tecum,  253. 

C.  Actiona  agatnat  Municipal  Corporationa,  253. 

1.  Liability  of  Municipality  to  Suit,  253. 

2.  Right  of  Action  aa  a  Veated  Right,  253. 

3.  Implied  Contract  a— Form  of  Action,  254. 

4.  Partiea,  254. 

5.  Defenaca— Demurrer,  254. 

6.  Evidence,  254. 

7.  Judgment— Enforcement,  255. 

a.  Fieri  Faciaa,  255. 

b.  Mandamua,  255. 

(1)  Proper  Remedy,  When,  255. 

(2)  Demand  and  RefuUl,  256. 

(3)  Petition— Alternative  Writ— Allegation  a,  256. 

(4)  Reapondenta  -  Proper  Partiea,  256. 

(5)  Abatement  and  Revival,  257. 

(6)  Conaolidation  of  Cauaea,  257. 

(7)  The  Command  of  the  Writ,  258. 

(8)  Defenaea,  258. 

(a)  Invalidity  of  Judgment,  258. 

(b)  Hrior  Levy  of  Adequate  Tax.  258. 

(9)  Compliance  with  Mandate— Extent  of  City'a  Duty,  25a 

XVIII.  Attachment    and   Garnishment    of   Municipal  Corpo- 
rations, 259. 

CROSS  REFERENCES. 

See  the  titles  ABUTTING  OWNERS,  vol.  1,  p.  60;  ATTACHMENT  AND 
GARNISHMENT,  vol.  2,  p.  70;  BRIDGES,  vol.  2,  p.  623;  CONSTITUTIONAL 
LAW,  vol.  3,  p.  140;  COURTS,  vol.  3,  p.  696;  DEDICATION,  vol.  4,  p.  350; 
DRAINS  AND  SEWERS,  vol.  4,  p.  824;  ELECTRICITY,  vol.  5,  p.  55; 
EMINENT  DOMAIN,  vol.  5,  p.  66;  EXECUTIONS,  vol.  5,  p.  416;  GAS,  vol. 

6,  p.  704;  HOSPITALS  AND  ASYLUMS,  vol.  7,  p.  174;  INJUNCTIONS,  vol. 

7,  p.  512;   INTOXICATING  LIQUORS,  vol.   8,  p.   1;  JURISDICTION,   vol. 

8,  p.  842;  JUSTICES  OF  THE  PEACE,  vol.  9,  p.  68;  LICENSES,  vol.  9,  p. 
305;  LIMITATION  OF  ACTIONS,  vol.  9,  p.  367;  MANDAMUS,  vol.  9,  p. 
508;  MUNICIPAL,  STATE  AND  COUNTY  AID;  MUNICIPAL.  STATE 
AND  COUNTY  SECURITIES;  NUISANCES;  ORDINANCES;  PARKS 
AND  PUBLIC  SQUARES;  PAUPERS;  PUBLIC  OFFICERS;  RAILROADS; 
SPECIAL  ^SSESSMENTS;  STREETS  AND  HIGHWAYS;  STREET  RAIL- 
ROADS; TAXATION;  WATER  COMPANIES  AND  WATERWORKS; 
WATERS  AND  WATERCOURSES. 

As  to  corporation  and  hustings  courts,  see  the  title  COURTS,  vol.  3,  p.  727. 
As  to  the  lateral  support  of  land  and  buildings,  see  the  title  ADJOINING 
LANDOWNERS,  vol.  1,  p.  176.  As  to  the  police  powers,  see  the  title  CON- 
STITUTIONAL LAW,  vol.   3,   p.   225. 

I.   Scope  of  Title.  i  tion  of  boundaries;  municipal  charters; 

Includes:      Municipal      corporations,  |  the  powers   of  municipal   corporations, 


their  definition  and  nature,  classifica- 
tion and  distinctions,  incorporation  and 
organization,   enlargement  and   rcstric- 


their  source  and  limits  and  mode  of  ex- 
ercising same,  including  police  powers 
and  regulations,  power  to  incur  debts 
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and  borrow  money,  and  to  grant  and 
revoke  franchises;  municipal  councils 
and  governing  bodies;  municipal  rec- 
ords; municipal  officers,  including  may- 
ors, police,  and  sergeants;  municipal 
contracts,  ultra  vires  and  otherwise; 
municipal  torts,  except  injuries  result- 
ing from  the  unsafe  condition  of  streets 
and  sidewalks,  and  from  defective 
drains  and  sewers;  municipal  property, 
including  the  power  to  acquire  and  hold 
property  and  to  sell  or  lease  the  same; 
legislative  and  judicial  control  of  mu- 
nicipal corporations;  municipal  taxa- 
tion; mayors'  and  police  justice^' 
courts;  and  actions  by  and  against  mu- 
nicipal corporations,  including  the  plea 
of  the  statute  of  limitations  and  the 
enforcement  of  judgments  against  mu- 
nicipal corporations  by  means  of  writs 
of  fieri  facias  and  mandamus. 

EXoes  not  include:  Municipal  aid; 
municipal  securities;  streets  and  side- 
walks, bridges,  parks,  or  public  squares; 
drains  and  sewers;  special  assessments; 
abutting  owners;  lateral  support  of 
lands  or  buildings;  ordinances;  dedica- 
tion; eminent  domain;  licenses;  license 
or  occupation  taxes;  intoxicating  liq- 
.uors;  corporation  or  hustings  courts; 
attachment  and  garnishment  of  munici- 
pal corporations;  nor  railroads  and 
street    railways    in    streets. 

II.  Definition  and  Nature. 

A  municipal  corporation  is  a  local  and 
subordinate  government,  created  by  the 
sovereign  authority  of  the  state,  prima- 
rily to  regulate  and  administer  the  local 
and  internal  affairs  of  the  city  or  town 
incorporated,  in  contradistinction  to 
those  matters  which  are  common  to 
and  concern  the  people  of  the  state  at 
large.  Winchester  v.  Redmond,  93  Va. 
711,  25  S.  E.  1001. 

Cities  and  towns  are  mere  territorial 
divisions  of  the  state,  endowed  with 
corporate  powers  to  aid  in  the  adminis- 
tration of  public  affairs.  They  are  in- 
strumentalities of  the  government  act- 
ing under  delegated  powers,  subject  to 
the   control    of   the    legislature,   except 


so  far  as  may  be  otherwise  expressly 
provided  by  the  constitution.  Burch  v. 
Hardwicke,  30  Gratt.  24,  32. 

Municipal  corporations  are  mere  aux- 
iliaries of  the  government,  established 
for  the  more  effective  administration 
of  justice.  Richmond  v.  Richmond, 
etc.,  R.  Co.,  21  Gratt.  604. 

In  Burkhardt  v.  Atlanta,  103  Ga.  302, 
30  S.  E.  32,  the  court  said:  "An  in- 
corporated city  is  a  government  within 
a  government.  It  has  its  own  execu- 
tive, judicial  and  legislative  branches. 
It  is  a  creature  of  the  state,  and  can 
exercise  no  power  that  is  not  derived 
from  its  creator."  Quoted  in  Washing- 
ton, etc.,  R.  Co.  V.  Alexandria,  98  Va. 
344,  350,  35  S.   E.  385. 

In  Richards  v.  Clarksburg,  30  W.  Va. 
491,  4  S.  E.  774,  777,  it  is  said:  "Chief 
Justice  Marshall  defines  a  'corporation' 
to  be  an  artificial  being,  invisible,  in- 
tangible, and  existing  only  in  contem- 
plation of  law.  Being  the  mere  creature 
of  the  law,  it  possesses  only  those 
properties  which  the  charter  of  its  cre- 
ation confers  upon  it,  either  expressly 
or  as  incidental  to  its  very  existence. 
These  are  such  as  are  supposed  to  be 
best  calculated  to  effect  the  object  for 
which  it  is  created.  Dartmouth  College 
V.  Woodward,  4  Wheat.  639.  Munici- 
pal corporations  are  bodies  politic  and 
corporate  of  the  general  character 
above  described,  established  by  law  to 
assist  in  the  civil  government  of  the 
country,  but  chiefly  to  regulate  and  ad- 
minister the  local  or  internal  affairs  of 
the  city,  town,  or  district  which  is  in- 
corporated." 

A  municipal  corporation  is  the  legis- 
lative grant  of  local  self-government  to 
the  inhabitants  within  a  certain  desig- 
nated territory,  and  corporate  powers 
granted  are  exercised  by  its  inhabitants 
in  its  corporate  name.  State  v.  Mc- 
Allister, 38  W.  Va.  485,  18  S.  E.  770; 
774. 

Municipal  corporations  are  bodies 
politic  and  corporate  established  by 
law  to  share  in  the  civil  government  of 
the  country,  but  chiefly  to  regulate  and 
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administer  the  local  or  internal  affairs 
of  the  city,  town,  or  district  which  is 
incorporated.  A  municipal  corporation 
is  also  defined  to  be  "an  investing  the 
people  of  a  place  with  the  local  govern- 
ment thereof."  Brown  v.  Gates,  15  W. 
Va.  131,  153. 

In  Brown  v.  Gates,  15  W.  Va.  131,  it 
was  held,  that  the  city  government,  is 
not  the  corporation. 

A  Dual  Character. — A  municipal 
corporation  has  a  dual  character, 
the  one  public  and  the  other  pri- 
vate, and  exercises  correspondingly 
twofold  functions,  the  one  govermental 
and  legislative,  and  the  other  private 
and  ministerial.  In  its  public  character, 
it  acts  as  an  agency  of  the  state  to  en- 
able it  the  better  to  govern  that  portion 
of  the  people  residing  within  the  mu- 
nicipality, and  to  this  end  there  is 
granted  to  or  imposed  upon  it  by  the 
charter  of  its  creation  powers  and  du- 
ties to  be  exercised  and  performed  ex- 
clusively for  public,  govermental  pur- 
poses. These  powers  are  legislative 
and  discretionary.  In  its  corporate  and 
private  character  there  is  granted  unto 
it  privileges  and  powers  to  be  exercised 
for  its  private  advantage,  which  are  for 
public  purposes  in  no  other  sense  than 
that  the  public  derives  a  common  bene- 
fit from  the  proper  discharge  of  the 
duties  imposed  or  assumed  in  consider- 
ation of  the  privileges  and  powers  con- 
ferred. This  latter  class  of  powers  and 
duties  are  not  discretionary,  but  minis- 
terial and  absolute.  Jones  v.  Williams- 
burg,   97    Va.    722,    723,    34    S.    E.    883. 

As  to  the  dual  nature  of  municipal 
corporations,  see  post,  "General  Prin- 
ciples and  Distinctions,"  XI,  A. 

III.  Classification  and  Distinc- 
tions. 

In  Roche  v,  Jones,  87  Va.  484,  12  S. 
E.  965,  §  1016,  Va.  Code,  1887,  is  held 
not  to  apply  to  a  town  having  less  than 
5,000  inhabitants,  and  no  corporation 
court,  notwithstanding  Code,  §  5,  ch. 
16,  provides  that  the  word  "city"  shall 


be  construed  to  mean  a  town  of  5,000 
population    and  a  corporation  court. 

Every  town  and  village  in  this  state, 
incorporated  under  the  provisions  of 
chapter  47  of  the  Code,  or  to  which 
they  apply,  is  a  municipal  corporation 
possessing  all  the  powers  incident  to 
such  corporations  at  common  law,  not 
changed,  abolished,  or  prohibited  by 
statute.  Richards  v.  Clarksburg,  30  W. 
Va.  491,  4  S.  E.  774. 

A  city  is  entitled,  under  the  provi- 
sions of  art.  6  of  the  constitution,  to  a 
separate  government,  and  when  incor- 
porated is  no  part  of  the  county  for 
governmental  purposes.  But  this  is  not 
true  of  a  town.  Its  people  and  prop- 
erty are  still  subject  to  the  county 
government  for  county  purposes.  Su- 
pervisors V.  Saltvillc  Land  Co.,  99  Va. 
640,  39  S.  E.  704. 

The  town  of  Saltville,  so  far  as  it 
lico  within  Washington  county,  is  as 
much  a  part  of  the  county  as  the  county 
is  a  part  of  the  state,  not  merely  ter- 
ritorially, but  governmentally.  The  cit- 
izens of  the  town  have  the  same  rights 
in  the  selection  of  county  officials  and 
in  the  management  of  county  affairs 
that  they  had  before  the  act  of  incor- 
poration. The  people  and  property  of 
the  town  are  as  much  within  the  ju- 
risdiction of  the  county  for  all  county 
purposes  as  they  ever  were.  Super- 
visors V.  Saltville  Land  Co.,  99  Va.  640, 
39   S.   E.  704. 

The  distinction  between  municipal 
corporations  proper,  such  as  cities  and 
towns,  whether  created  by  special  char- 
ters or  by  general  laws,  and  involuntary 
quasi  corporations,  such  as  counties,  is 
this;  the  former  are  called  into  exist- 
ence by  the  consent  of  the.  persons 
composing  them  for  the  formation  of 
their  own  local  private  advantage  and 
convenience;  while  counties  are  at  most 
local  organizations,  which  for  the  pur- 
pose of  civil  administration  are  invested 
with  a  few  functions  of  a  corporate 
existence,  created  almost  exclusively 
with  a  view  to  the  policy  of  the  state 
at   large   in   the   administration   of  jus- 
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tice,  the  support  of  the  poor,  and  the 
establishment  and  repair  of  public 
highways.  The  public  statutes  confer 
on  t'.iem  all  the  powers  they  possess, 
prescribe  all  the  duties  they  owe,  and 
enforce  all  the  liabilities  to  which  they 
are  subject.  As  corporate  bodies  of 
limited  powers  they  rank  very  low 
down  in  the  grade  of  corporate  exist- 
ence, and  hence  they  are  often  called 
quasi  corporations.  In  the  construc- 
tion of  the  powers  granted  to  them,  the 
courts  adopt  a  strict  rather  than  a  lib- 
eral construction,  the  rule  being,  that, 
where  any  ambiguity  or  doubt  exists 
arising  out  of  the  terms  used  by  the 
legislature,  it  must  be  resolved  in  favor 
of  the  public.  Exchange  Bank  v. 
County,  28  W.  Va.  273,  286. 

Public  duties  are  required  of  such 
corporations  as  counties  and  districts 
as  a  part  of  the  machinery  of  the  state 
government,  and,  in  order  that  they 
may  properly  perform  these  duties, 
they  are  invested  with  certain  corporate 
powers;  but  their  functions  arc  wholly 
of  a  public  nature,  and  they  are  at  all 
times  subject  to  the  will  of  the  legisla- 
ture unless  restrained  by  the  constitu- 
tion. Board  of  Education  v.  Board  of 
Education,  30  W.  Va.  424,  4  S.   E.  640. 

Municipal  corporations  differ  from 
private  corporations  only  in  the  pur- 
poses of  their  creation.  They  are 
equally  dependent  for  their  existence 
and  the  powers  which  they  can  exercise 
upon  the  hw  of  their  creation.  They 
are  limited  to  the  powers  specifically 
granted  and  such  other  powers  as  are 
necessary  to  carry  into  effect  those 
granted.  They  can  exercise  no  others, 
and  the  plea  of  ultra  vires  may  always 
be  interposed  as  a  defense  to  the  en- 
forcement of  any  contract  or  obliga- 
tion not  made  within  the  prescribed 
limits  of  their  powers.  Exchange  Bank 
V.  County,  28  W.  Va.  273,  286. 

IV.  Incorporation  and  Organi- 
zation. 

A.    BY  SPECIAL  STATUTES. 

Like    all    other    corporations    in    this 


state,  municipal  corporations  must  be 
created  by  statute.  Richards  v.  Clarks- 
burg, 30  W.  Va.  491,  4  S.  E.  774,  777. 

The  act  for  the  incorporation  of  the 
town  of  Elizaville,  and  most  of  the  acts 

I  fur  the  incorporation  of  towns  in  this 
state,  declare  what  shall  be  the  cor- 
porate limits  and  boundaries  of  the 
town,  and  provide  that  the  qualified 
voters  resident  therein,  shall,  at  times 
Epecified,  elect  a  mayor,  recorder  and 
councilmen,  who,  when  they  have  been 
elected  and  qualified,  shall  be  a  body 
politic  and  corporate;  that  they  shall 
form  a  town  council;  and  that  all  the 
powers  of  the  corporation  shall  be  exer- 
cised by  them,  or  under  their  author- 
ity, except  when  otherwise  provided. 
When  the  ofticers  have  been  elected 
and  qualified,  the  voters  resident  in  the 
town  become  a  body  politic;  but  the 
town  is  not,  in  fact,  incorporated  be- 
fore. Chesapeake,  etc.,  R.  Co.  v.  Pack, 
6  W.  Va.  397,  399,  400. 

Though  the  time  fixed  by  the  law 
when  the  corporation  might  have  been 
organized  has  passed,  yet,  withmit  evi- 

j  dencc,  it  can  not  be  presumed  that  the 

;  voters  elected  the  officers  and  that  they 
were  qualified.     There  should  be  some 

I  proof  of  organization  or  action,  to  sus- 

'  tain  a  right  that  rests  on  the  exist- 
ence  of   the   corporation.     Chesapeake, 

;  etc.,  R.  Co.  V.  Pack,  6  W.  Va.  397,  400. 

I  The  act  of  the  legislature  passed  the 
twenty-sixth  day  of  February,  1869, 
entitled,  "An  act  to  incorporate  the 
town  of  Harrisville,"  did  incorporate 
said    town    by    the    corporate    name    of 

I  '*The  Town  of  Harrisville,"  and  the 
limits  of  said  town  are  prescribed  in 
the  second  section  of  said  act,  sufficient 
for  identification.  Douglass  v.  Harris- 
ville, 9  W.  Va.  162. 

It  was  not  necessary  for  the  resi- 
dents of  said  town,  in  order  that  the 
town  might  become  a  corporation,  to 
obtain  a  certificate  of  incorporation 
under  sections  two,  three,  four,  five, 
six,  seven,  eight  and  nine  of  chapter  47 
of  the  Code  of  West  Virginia,  as  the 
town,   within  the   limits  aforesaid,  was 
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already  incorporated  by  said  act.  But 
all  other  parts  of  said  chapter  47,  which 
are  applicable  to  a  town  incorporated 
under  its  provisions,  as  far  as  they  ap- 
ply to  a  town,  apply,  substantially,  to 
**The  Town  of  Harrisville;"  and  such 
is  the  manifest  intent  of  the  said  act. 
And  it  was  competent  for  the  resident 
voters  of  said  town  to  elect  their  cor- 
porate officers  under  the  provisions 
of  said  47th  chapter.  Douglass  v.  Har- 
risville, 9  W.  Va.  162. 

Consent  of  Inhabitants. — The  legis- 
lature has  the  power  of  establishing  a 
municipality  with  coporate  powers, 
and  this  power  may  be  exercised  with- 
out the  unanimous  consent  of  the  in- 
habitants within  the  incorporated  dis- 
trict. The  consent  of  a  number  less 
than  the  whole  being  sufficient,  it  is 
for  the  legislature  and  not  the  judiciary 
to  say  what  proportion  of  the  inhabi- 
tants shall  consent  to  the  incorpora- 
tion. Goddin  v.  Crump,  8  Leigh  120, 
154. 

Special  Statutes — Constitutional  Pro- 
hibition.— The  towns  of  Morgantown, 
South  Morgantown,  Seneca,  and 
Greenmount,  covering  adjoining  terri- 
tory in  Monongalia  county,  existed  as 
separate  mumcipal  corporations  under 
distinct  charters  until  the  act  of  the 
legislature  passed  on  the  24th  day  of 
January,  1901.  That  act  erected  and 
created  a  new  municipal  corporation  by 
designating  certain  territory,  includ- 
ing all  the  territory  covered  by  those 
four  towns,  and  incorporating  it  under 
the  name  of  **The  City  of  Morgan- 
town."  Held,  that  it  repealed  the  pre- 
existing charters  of  those  towns  by 
necessary  implication;  and  that  it  was 
not  in  violation  of  §  30,  art.  6,  of  the 
constitution,  which  provides  that  the 
legislature  shall  pass  no  local  or  spe- 
cial law  "incorporating  cities,  towns  or 
villages,  or  amending  the  charter  of 
any  city,  town  or  village,  containing  a 
population  of  less  than  2,000,"  since 
said  section  does  not  prohibit  the  leg- 
islature from  repealing  municipal  char- 
ters, and  since  the  city  of  Morgantown, 


as  incorporated,  has  a  population  of 
more  than  2,000.  South  Morgantown 
V.  Morgantown,  49  W.  Va.  729,  40  S. 
E.    15. 

Title  Embracing  More  than  One 
Object. — The  title  of  the  act  incorporat- 
ing the  town  of  Iron  Gate  (acts,  1889- 
90,  p.  194)  is  "An  act  to  incorporate 
the  town  of  Iron  Gate,  Virginia."  Sec- 
tion 4  of  the  chapter  enacts  that  the 
whole  of  the  town  of  Iron  Gate  (a  part 
of  which  lies  within  the  county  of 
Botetourt)  shall  be  deemed  to  be 
within  the  county  of  .Alleghany,  and 
transfers  all  civil  and  criminal  juris- 
diction to  the  latter  county.  This 
section  of  the  charter  is  in  conflict  with 
I  15,  art.  5,  of  the  constitution,  which 
declares  that  "no  law  shall  embrace 
more  than  one  object,  which  shall  be 
expressed  in  its  title."  and  is  therefore 
void.  It  is  immaterial  that  the  terri- 
tory sought  to  be  transferred  to  Al- 
leghany is  only  a  small  portion  of  a 
large  tract,  which  was  once  properly 
taxable  in  that  county,  as  the  land  has 
since  been  divided  into  small  lots  or 
parcels.  Cahoon  v.  Iron  Gate  Land, 
etc.,  Co.,  92  Va.  367,  23  S.  E.  767. 

B.  BY  CERTIFICATE  FROM  CIR- 
CUIT COURT. 

Chapter  47  of  the  Code,  in  relation  to 
the  incorporation  of  cities,  towns,  and 
villages,  in  so  far  as  it  confers  on  the 
circuit  court  functions  in  their  nature 
judicial  and  administrative,  although  in 
furtherance  of  the  power  of  the  leg- 
islative department  of  the  state  gov- 
ernment, is  constitutional  and  valid. 
Elder  v.  Incorporators  of  Central  City, 
40  W.  Va.  222,  21  S.  E.  738;  In  re 
Town  of  Union  Mines,  39  W.  Va.  179, 
19   S.   E.   398. 

In  discharging  these  functions,  the 
circuit  court  does  not  act  under  the  ju- 
dicial branch  of  the  government,  and 
is  not  subject  to  its  supervision,  except 
by  mandamus  or  prohibition  in  a  proper 
case,  br.t  acts  as  a  part  of  the  legisla- 
tive branch  of  the  government,  under 
the   express  authority   of   the   constitu- 
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tion,  and  is  subject  to  its  supervision 
and  control,  only,  however,  by  im- 
peachment or  amendment  or  repeal  of 
the  law.  Hence  its  action  in  discharg- 
ing these  legislative-judicial  functions 
can  not  be  reviewed  by  the  supreme 
court  by  a  writ  of  error  or  other  ordi- 
nary appellate  writ,  notwithstanding 
their  judicial  character.  In  re  Town  of 
Union  Mines,  39  W.  Va.  179,  19  S. 
E.   398. 

Under  §  9,  ch.  47  of  the  Code,  "upon 
tiling  of  bucn  certificate  (of  the  result 
of  the  vote  upon  the  question  of  incor- 
poration) and  upon  satisfactory  proof 
that  all  the  provisions  of  the  foregoing 
sections  of  this  chapter  have  been  com- 
plied with,  the  circuit  court  shall,  by 
an  order  entered  of  record,  direct  the 
clerk  of  the  said  court  to  issue  a  cer- 
tificate of  the  incorporation  of  such 
city,  town  or  village."  In  deciding 
upon  the  sufficiency  of  such  proofs,  the 
court  was  exercising  the  legitimate 
powers  conferred  upon  it  by  the  stat- 
ute; and,  having  jurisdiction  of  the  sub- 
ject matter,  prohibition  will  not  lie. 
Bloxton  V.  McWhorter,  46  W.  Va.  32, 
32  S.   E.   1004. 

And  in  entering  the  order  directing 
the  clerk  of  said  court  to  issue  a  cer- 
tificate of  the  incorporation  of  such 
city,  town,  or  village,  after  deciding 
upon  the  sufficiency  of  said  proofs,  the 
court  was  performing  a  merely  minis- 
terial duty,  as  it  had  no  discretion  after 
being  satisfied  with  the  proofs,  and 
prohibition  will  not  lie.  Bloxton  v. 
McWhorter,  46  W.  Va.  32,  32  S.  E. 
1004. 

C.  VALIDITY  OF  INCORPORA- 
TION. 
Who  May  Question. — Where  two  or 
more  municipal  corporations  occupy- 
ing adjoining  territory  are  blotted  out 
by  a  valid  act  of  the  legislature,  and  a 
new  corporation  set  up  covering  the 
entire  territory,  it  is  not  competent  for 
any  one  of  the  corporations  so  blotted 
out  to  question  the  regularity  of  the 
incorporation   of  the  new  municipality, 


or  the  regularity  of  the  organization  of 
its  municipal  government,  since  such 
corporations  are  nonexistent  and  can 
not  sue.  South  Morgantown  v.  Mor- 
gantown,  49  W.  Va.  729,  732,  40  S.  E.  15. 
Collateral  Attack.— When  the  legisla- 
ture of  the  state  has  granted  a  city 
charter  to  a  community,  it  must  be  as- 
sumed that  its  discretion  in  that  re- 
spect has  been  properly  exercised,  and 
its  status  as  such  is  not  amenable  to 
collateral  attack.  Agner  v.  Com.,  103 
Va.  811,  48  S.   E.  493. 

D.  JUDICIAL  NOTICE  OF  INCOR- 
PORATION. 

When  in  any  judicial  proceeding  in 
this  state  it  becomes  material  to  in- 
quire whether  a  certain  city,  town  or 
village  has  been  incorporated,  or  within 
what  county  the  same  is  situated,  the 
court,  judge  or  justice,  before  whom  the 
same  is  pending,  will  tnke  jitdicial  no- 
tice of  the  acts  of  the  legislature  incor- 
porating the  same  and  of  the  county 
within  which  the  same  is  situated. 
Beasley  v.  Beckley.  28  W.  Va.  81.  See 
the  title  JUDICIAL  NOTICE,  vol.  8, 
pp.  635,  642. 

E.  PLAN   AND   SURVEY— METES 
AND  BOUNDS. 

Sections  8  and  9  of  an  act  of  the 
general  assembly  of  Virginia  passed 
January  14.  1846.  incorporating  the 
town  of  Weston,  are  as  follows:  **8. 
Be  it  further  enacted,  that  all  streets, 
cross  streets  and  alleys,  which  are  al- 
ready laid  off  and  opened,  or  which 
may  at  any  time  be  located,  surveyed 
and  opened  in  said  town,  shall  be  and 
they  are  hereby  established  as  public 
streets  and  alleys  of  the  said  town.  9. 
That  the  said  trustees  shall,  within  six 
months  after  the  passage  of  this  act, 
open  all  the  public  streets  and  alleys 
of  said  town;  shall  make  or  cause  to 
be  made  a  survey  and  correct  plan  or 
plat  of  said  town,  showing  distinctly 
each  lot,  street  and  alley,  and  the  size 
and  width  thereof,  numbering  anew 
all  lots,  and  showing  the  former  as  well 
as  the  new  numbers  of  all  lots  which 
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have  been  numbered  heretofore,  with 
such  remarks  and  explanations  thereon 
as  they  may  deem  necessary  and 
proper;  which  plan  or  plat  so  made 
out,  and  under  the  hands  and  seals  of 
any  four  of  said  trustees,  shall  be 
lodged  in  the  clerk's  office  of  the 
county  court  of  Lewis  county,  there  to 
be  recorded  and  kept;  and  the  said 
plan  and  survey  so  duly  made,  signed, 
sealed  and  recorded,  shall,  in  all  future 
suits  and  contests  concerning  the 
boundaries  of  the  lots,  streets  and  al- 
leys of  the  said  town,  be  deemed,  held 
and  taken  as  full  and  conclusive  evi- 
dence between  the  parties:  Provided, 
that  infants  femes  covert,  persons  non 
compos  mentis,  or  out  of  the  com- 
monwealth, shall  have  six  months  after 
such  disability  shall  be  removed  within 
which  time  they  may  contest  such  plan 
and  survey  so  made  and  recorded." 
Held,  that  all  real  estate  owners  in  the 
town  were  bound  to  take  notice  of  said 
act  incorporating  said  town  as  well  as 
of  the  acts  of  the  trustees  required  by 
said  act  to  be  performed  thereunder,  in 
reference  to  the  plan  and  survey  of 
said  town  so  to  be  made,  signed,  sealed 
and  recorded.  McClellan  v.  Weston, 
49  W.  Va.  669,  39  S.   E.  670. 

Such  plan  and  survey  when  duly  re- 
corded was  full  and  complete  notice  to 
all  abutting  real  estate  owners  on  the 
streets  and  alleys  of  said  town  of  the 
claims  of  the  town  as  to  the  location 
of  the  lines  of  such  streets  and  alleys. 
McClellan  v.  Weston,  49  W.  Va.  669, 
670,  39  S.  E.  670. 

Persons  in  possession  of  any  portion 
or  portions  of  such  streets  and  alleys 
so  laid  out  by  having  the  same  enclosed 
and  so  continuing  in  possession  after 
the  making  and  recording  of  sucii  plan 
and  survey  held  such  possession  sub- 
ject to  the  demands  of  the  town  when- 
ever it  should  see  proper  to  open  such 
streets  or  alleys  to  their  full  width  for 
the  public  use.  McClellai'  v.  Weston. 
49  W.  Va.  669,  670,  39  S.  E.  670. 

The  act  of  the  legislature  amending 
the  charter  of  the  city  of  Moundsvillc, 


passed  on  the  9th  day  of  January,  1895, 
is  not  open  to  the  objection  that  it 
does  not  make  the  boundaries  certain 
and  definite.  Said  act  in  describing 
said  boundary  refers  to  natural  ob- 
jects, such  as  the  Ohio  river,  Cove 
creek,     the     penitentiary     sewer,      and 

;  various  others,  any  one  of  which  would 
give  a  surveyor  a  permanent  starting 
point  to  locate  all  the  lines  mentioned, 
even  if  the  corners  were  not  marked 
and  located  on  the  ground,  and  i£  suffi- 
ciently precise  and  certain.  Price  v. 
Moundsville,  43  W.  Va.  523,  27  S.  E. 
218. 

j  Persons  complaining  that  said  act 
does  not  make  the  boundaries  certain 

j  and  definite  must  show  in  what  respect 

I  they  are  injured  by  such  failure  to  make 
definite  and  certain;  otherwise,  they 
have  no  standing  to  question  the  valid- 
ity of  the  act  upon  such  ground.  Price 
V.  Moundsville,  43  W.  Va.  523,  27  S. 
E.   218. 

V.  Enlargement  and    Restric- 
tion of  Corporate  Bounds. 

A.  AUTHORITY  OF  LEGISLA- 
TURE TO  ENLARGE  OR  RE- 
STRICT. 

The   power   of   supreme   control   ex- 
isting  in    the    legislature    includes    the 
power  to  enlarge  or  restrict  the  terri- 
tory   of    municipal    corporations    from ' 
time  to  time.    Roby  v.  Sheppard,  42  W. 
Va.  286,  26  S.  E.  278. 
The  general  assembly  having  the  au- 
'  thority  to  extend  the  boundaries  of  the 
;  city,  the  justice  or  expediency  of  it  is 


not  a  question  of  which  the  courts  can 
take  jurisdiction.  Wade  v.  Richmond, 
18  Gratt.  583. 

The  legislature  has  power  to  take 
from  one  municipal  corporation  some 
of  its  territory  and  include  it  within 
another,  without  the  consent  of  either, 

I  if  the  act  be  not  objectionable  under  § 
39,  art.  6,  of  the  constitution,  as  a 
special  act.     Roby  v.  Sheppard,  42  W. 

I  Va.   286,   26   S.    E.   278. 

I  Consent  of  Municipality  or  Inhab- 
itants.— This  can   be  done  without  the 
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consent  of  the  inhabitants  taken  in, 
and,  of  course,  without  the  consent  of 
the  town  affected.  It  is  no  objection 
to  a  statute,  or  to  an  annexation  under 
it,  that  a  municipal  corporation  may  be 
so  annexed  without  the  consent  of  its 
constituted  authorities  or  inhabitants. 
Roby  V.  Sheppard,  42  W.  Va.  286,  26 
S.  E.  278.  See  also,  post,  "Legislative 
Control  of  Municipal  Corporations," 
XIII. 

B.  EXTENSION  BY  VOTE  OF  IN- 
HABITANTS. 

The  duty  of  a  town  council  under  § 
48,  ch.  47,  Code,  1891,  to  submit  the 
question  of  a  change  of  boundary  to  a 
vote,  is  mandatory,  not  ministerial  or 
discretionary,  if  such  petition  as  it  de- 
scribes is  presented.  Shank  v.  Ravens- 
wood,  43  W.  Va.  242,  27  S.  E.  223. 

That  such  petition  should  be  signed 
by  five  freeholders  is  a  jurisdictional 
fact,  without  which  the  council  can  not 
act,  and  the  existence  of  such  juris- 
dictional fact  must  appear  on  the  face 
of  the  proceeding;  the  record  can  not 
preserve  mere  silence  upon  such  point 
as  may  the  record  of  a  court  of  general 
jurisdiction.  Where  the  record  does 
show  such  jurisdictional  fact,  the  same 
presumption  prevails  in  favor  of  its 
jurisdiction  as  prevails  in  favor  of  the 
jurisdiction  of  a  court  of  general  juris- 
diction, and  the  statement  of  such 
jurisdictional  fact  can  not  be  denied 
upon  a  collateral  attack.  Shank  v. 
Ravenswood,  43  W.  Va.  242,  27  S.  E. 
223,   224. 

Such  a  petition  need  not  be  so  cer- 
tain in  its  description  of  the  proposed 
boundary  as  would  be  required  of  the 
description  of  a  boundary  m  a  deed. 
It  will  be  treated  with  more  liberality 
than  a  deed.  Shank  v.  Ravenswood, 
43   W.   Va.   242,  27   S.   E.   223,  224. 

The  petition  first  presented  should 
be  first  submitted  to  a  vote,  and  a 
second  petition  should  be  suspended  or 
held  in  abeyance  until  after  the  vote 
upon  the  first.  Shank  v.  Ravenswood, 
43  W.  Va.  242,  27  S.   E.  223. 


As  to  right  of  the  town  of  Point 
Pleasants  to  extend  its  boundaries  so 
as  to  include  the  Ohio  river,  the  su- 
preme court  says:  "We  think  it  can. 
The  territorial  jurisdiction  or  tne  state 
extends  to  low  water  mark  on  the 
northwestern  side  of  the  Ohio,  under 
the  act  of  cession  by  Virginia  to  the 
United  States  of  the  northwest  terri- 
tory. Handly's  Lessee  v.  Anthony,  5 
Wheat.  374;  Garner's  Case,  3  Gratt. 
655;  State  v.  Plants,  25  W.  Va.  119; 
Ravenswood  v.  Flemings,  22  W.  Va. 
52.  The  legislature,  representing  the 
sovereignty  of  the  state  over  its  terri- 
tory, has  by  the  statute  (ch.  47,  §  48, 
Code,  1887)  delegated  to  municipal 
corporations  the  power  of  extending 
their  limits  without  any  limitation  as 
to  the  location  or  character  of  the 
territory  over  which  the  extension  may 
run,  and  inferentially  and  logically  It 
may  extend  over  any  territory  of  tlic 
state,  so  that  it  go  no  further,  whether 
such  territory  be  land  not  covered  with 
water,  or  rivers  navigable  or  innavi- 
gable. Of  course,  as  to  navigable 
rivers,  the  powers  of  the  town  must 
be  subject  to  the  jus  publicum  of  nav* 
igation.  There  is  great  reason  why 
such  extension  should  cover  such  a 
river  as  the  Ohio.  The  exertion  of 
ordinary  police  functions  to  suppress 
disorder,  places  of  dissipation,  bad  re- 
pute, and  illicit  selling  of  liquors,  and 
many  other  ends,  render  corporate 
powers  there  as  necessary  as  on  the 
land."  Point  Pleasant  Bridge  Co.  v. 
Point  Pleasant,  32  W.  Va.  328,  9  S. 
E.  231,  232. 

A  town  may,  under  said  §  49,  ch. 
47,  of  the  Code,  extend  its  corporate 
limits  so  as  to  include  a  railroad  bridge 
across  the  Ohio  river,  and  impose 
municipal  taxes  on  such  bridge.  Such 
taxation  is  not  ultra  vires.  Point 
Pleasant  Bridge  Co.  v.  Point  Pleasant, 
32  W.  Va.  328,  9  S.  E.  231. 

Approval  by  Circuit  Court. — It  is  not 
necessary  to  the  validity  of  an  order 
made  by  the  circuit  court,  under  chap- 
ter  47,   §   49,   Code,   1887,  approving  a 
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change  of  the  corporate  limits  of  a 
town,  that  the  order  should  show  on  its 
face  that  the  town  contains  less  than 
2,000  inhabitants.  Davis  v.  Point  Pleas- 
ant, 32  W.  Va.  289,  9  S.  E.  228;  Point 
Pleasant  Bridge  Co.  v.  Point  Pleasant, 
32  W.  Va.  328,  9  S.  E.  231. 

C.       CONSTITUTIONALITY       OF 
STATUTES. 

The  act,  sess.,  acts,  1866-67,  p.  635, 
extending  the  boundaries  of  the  city 
of  Richmond,  is  not  unconstitutional 
in  any  of  its  provisions.  Wade  v,  Rich- 
mond, 18  Gratt.  583. 

That  the  taxpayers  of  the  county  may 
have  the  burthen  of  taxation  increased, 
or  the  creditors  may  have  their  secu- 
rity lessened  by  the  reduction  of  the 
value  of  the  subjects  of  taxation,  or 
that  the  inhabitants  in  the  annexed  dis- 
trict may  be  subjected  to  heavier  tax- 
ation, does  not  affect  the  constitution- 
ality of  the  act.  Wade  v.  Richmond, 
18  Gratt.  583. 

Approval  of  Electors — Special  Acts. 
—The  acts  of  assembly  passed  prior 
to  the  adoption  of  the  present  consti- 
tution, amending  the  charter  and  ex- 
h;nding  the  corporate  limits  of  the 
town  of  Bridgewater,  but  providing 
that  the  act  should  not  be  effective  un- 
til approved  by  a  majority  of  the  quali- 
fied voters  residing  in  the  new  terri- 
tory, is  not  affected  by  §  117  of  the 
constitution  amending  charters  of  mu- 
nicipal corporations  so  as  to  conform 
to  all  of  the  provisions  of  the  constitu- 
tion, nor  by  §  126  of  the  constitution, 
providing  that  no  special  act  for  the  ex- 
tension of  the  corporate  limits  of  cities 
an^  towns  shall  be  valid,  although  the 
election  for  the  approval  of  the  act 
was  not  held  until  after  the  constitu- 
tion went  into  effect.  The  constitu- 
tional provision  last  above  referred  to 
was  intended  only  to  affect  future  leg- 
islation on  the  subject  of  the  exten- 
sion or  contraction  of  the  corporate 
limits  of  cities  and  towns.  Arey  v. 
Lindsey,  103  Va.  250,  48  S.   E.  889. 

A  statute  amending  the  charter  of  a 


town  containing  upwards  of  2,000  pop- 
ulation, which  takes  from  another  town 
of  less  population  than  2,000  some  of 
its  territory,  is  not  a  special  act  amend- 
ing the  charter  of  a  town  of  less  pop- 
ulation than  2,000,  prohibited  by  §  39, 
art.  6,  of  the  constitution.  Roby  v, 
Sheppard,  42  W.  Va.  286,  26  S.  E.  278. 

D.  POLITICAL  STATUS  OF  IN- 
HABITANTS  IN  ANNEXED 
TERRITORY. 

The  act,  session  acts,  1866-67,  p.  635, 
extending  the  boundaries  of  the  city 
of  Richmond  operates  upon  the  mu- 
nicipal relations  of  the  inhabitants  of 
the  territory  annexed  to  the  city,  but 
in  political  elections  they  are  still  to 
vote  as  part  of  the  county  of  Henrico. 
Wade  V.   Richmond,  18  Gratt.  583. 

E.  EXCISION  —  EFFECT  UPON 
IDENTITY  OF  CORPORA- 
TION. 

The  excision  of  a  part  of  its  territory 
and  the  incorporation  of  a  part  of  its 
inhabitants  with  another  county  or  mu- 
nicipality does  not  destroy  the  identity 
of  the  municipality  or  county.  Har 
rison  Justices  v.  Holland,  3  Gratt.  247. 
Wade  V,  Richmond,  18  Gratt.  583;  Din- 
widdie  County  v.  Stuart,  28  Gratt  526, 
549. 

F.  TERRITORY  EXCLUDED  — 
CONSTRUCTION  OF  STAT- 
UTE. 

Act  of  February  28,  1872,  "for  the 
relief  of  Samuel  W.  Johnston,"  provid- 
ing "that  the  farm  of  Samuel  W.  John- 
ston, on  which  he  now  resides,  be,  and 
the  same  is  hereby,  excluded  from  the 
corporate  limits  of  the  city  of  Hun- 
tington," did  not  exclude  any  portion 
of  the  farm  sold  and  conveyed  by  John- 
ston before  the  act  was  passed.  Phil- 
lips V.  Huntington,  35  W.  Va.  406,  14 
S.  E.  17. 

G.  DIVISION  OF  CORPORATE 
PROPERTY  AND  LIABILI- 
TIES. 

Where  a  municipal  corporation  is 
legislated  out  of  existence,  and  its  ter- 
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ritory  annexed  to  other  corporations, 
it  has  been  held,  that  unless  the  legis- 
lature otherwise  provides,  these  other 
corporations  become  entitled  to  all  its 
property  and  immunities,  and  are  sev- 
erally liable  for  a  proportionate  share 
of  all  its  then  subsisting  legal  debts, 
and  vested  with  its  powei*  to  raise  rev- 
enue wherewith  to  pay  them,  by  levy- 
ing taxes  upon  the  property  trans- 
ferred, and  the  persons  residing  therein, 
and  that  the  remedy  of  the  creditors 
of  the  extinguished  corporation  is  in 
equity  against  the  corporation  succeed- 
ing to  its  property  and  powers.  Board 
of  Education  v.  Board  of  Education, 
30  W.  Va.  424,  4  S.  E.  640,  644,  citing 
Mt.  Pleasant  v.  Beckwith,  100  U.  S. 
514. 

Upon  the  division  of  a  public  cor- 
poration, and  the  creation  of  a  new 
one  out  of  a  part  of  its  inhabitants  and 
territory,  the  legislature  may  provide 
for  an  equitable  appropriation  or  di- 
vision of  the  corporate  property,  and 
impose  upon  the  new  corporation  or 
upon  the  people  and  territory  thus  dis- 
annexed,  the  obligation  to  pay  an  eq- 
uitable proportion  of  the  corporate 
debts.  Board  of  Education  v.  Board 
of  Education,  30  W.  Va.  424,  4  S.  E. 
640. 

Where  the  legislature  does  not  pre- 
scribe any  regulation  for  the  appor- 
tionment of  the  property,  or  that  the 
new  corporation  shall  pay  any  portion 
of  the  debt  of  the  old,  the  old  corpo- 
ration will  hold  all  the  corporate  prop- 
erty within  her  new  limits,  and  be  en- 
titled to  all  the  debts  due  the  old  cor- 
poration, and  is  responsible  for  all  the 
debts  of  the  corporation  existing  be- 
fore and  at  the  time  of  the  division; 
and  the  new  corporation  will  hold  all 
the  corporate  property  falling  within 
her  boundaries,  to  which  the  old  cor- 
poration will  have  no  claim.  '  Board  of 
Education  v.  Board  of  Education,  30 
W.  Va.  424,  4  S.  E.  640. 

The  county  court  of  Barbour,  by  au- 
thority vested  in  it  by  §  19,  ch.  5,  acts, 
1881,  divided  the  old  education  district 


of  Barker,  and  from  said  territory  cre- 
ated a  new  district  called  "Valley  Dis- 
trict," and  said  order  of  division  was 
silent  as  to  the  apportionment  of  the 
corporate  property  and  debts  of  Bar- 
ker district.  At  the  time  of  such  di- 
vision, Barker  district  owed  a  debt  of 
over  $1,100,  which  it  paid,  and  filed  itb 
bill  against  the  board  of  education  of 
the  new  Valley  district  for  contribu- 
tion. Held,  that  by  said  order  of  di- 
vision, Barker  district  held  all  the  cor- 
porate property  within  its  new  limits, 
and  valley  district  all  the  corporate 
property  within  its  boundaries,  and  the 
old  or  Barker  district  was  entitled  to 
all  the  debts  due  it,  before  and  at  the 
time  of  the  division,  and  liable  to  pay 
all  its  debts,  and  had  no  claim  on  Val- 
ley district  for  contribution;  and  that 
the  decree  requiring  Valley  district  to 
pay  a  part  of  the  debt  should  be  re- 
versed and  the  bill  dismissed.  Board 
of  Education  v.  Board  of  Education, 
30  W.  Va.  424,  4  S.   E.  640. 

The  legislature  had  the  right  to  con- 
fer its  power  to  divide  public  corpora- 
tions on  the  county  court,  and  though, 
in  the  act  conferring  such  power,  it 
gave  no  directions  as  to  the  apportion- 
ment of  the  property  and  debts  of  the 
old  corporation,  yet,  as  incident  to  the 
power  granted,  the  county  court  had 
the  same  power  in  that  regard  as  ex- 
isted in  the  legislature  before  the  act 
was  passed;  and  if  such  court  divide 
a  district,  and,  by  the  order  making 
such  division,  is  silent  as  to  the  appor- 
tionment of  corporate  property  and 
debts,  the  same  result  would  follow  as 
if  the  district  had  been  divided  by  the 
legislature,  and  the  act  was  silent  as 
to  the  apportionment  of  the  corporate 
property  and  debts  of  the  old  corpo- 
ration. Board  of  Education  v.  Board 
of  Education,  30  W.  Va.  424,  4  S.  E. 
640. 

The  Norfolk  County  Ferries  Case. — 
The  city  of  Portsmouth  was  incorpo- 
rated March  1st,  1858.  Another  act, 
supplementary  to  the  first,  wa?  enacte  I 
March  25  of  the  same  year  to  provide 
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for  the  disposition  of  the  common 
property  of  the  county  of  Norfolk  and 
city  of  Portmouth.  Subsequent  to  the 
passage  of  these  acts  and  the  accept- 
ance of  the  act  of  incorporation  by  the 
city  of  Portsmouth,  a  controversy 
arose  between  that  city  and  the  county 
of  Norfolk  over  the  adjustment  of  their 
property  rights  and  corporate  and 
county  liabilities.  All  of  these  ques- 
tions having  been  submitted  to  arbi- 
tration, and  the  arbitrators  having 
made  their  award,  finding  among  other 
things  that  the  city  of  Portsmouth 
should  be  charged  with  $1,200  as  the 
one-half  of  the  salary  of  the  treasurer 
of  Norfolk  county  from  1858  to  1859, 
objection  was  made  that  this  was  a 
plain  and  palpable  error.  It  appeared 
that  under  the  act  of  1858,  already 
cited,  the  proceeds  of  tne  Norfolk 
county  ferries  were  directed  to  be  paid 
to  the  treasurer  of  Norfolk  county, 
and  by  him  to  be  disbursed  in  the  man- 
ner prescribed  by  the  act;  and  for  the 
faithful  discharge  of  these  duties  he 
was  made  responsible  under  his  offi- 
cial bond.  The  arbitrators  decided 
that  for  his  services  in  receiving  and 
disbursing  this  fund  the  treasurer  was 
entitled  to  his  compensation,  to  be 
paid  out  of  the  fund  itself,  as  any 
other  agent  or  fiduciary,  and  that  inas- 
much as  the  city  of  Portsmouth  and  the 
county  of  Norfolk  were  equally  enti- 
tled under  the  law  to  the  proceeds  of 
the  ferries,  they  should  bear  equally 
the  expense  of  compensating  the 
treasurer;  hence  the  charge  of  $1,200 
to  the  city  of  Portsmouth  for  one-half 
of  the  salary  of  the  county  treasurer 
for  the  year  1858-185«.  Held,  that 
such  charge  was  proper,  eminently  just 
and  reasonable.  Portsmouth  v.  Nor- 
folk County,  31  Gratt.  727,  735. 

Held  also,  that  in  absence  of  the 
evidence  upon  whkh  the  arbitrators 
acted,  the  court  would  not  disturb  an 
award  allowing  the  treasurer  his  salary 
during  the  years  1862,  1863,  1864,  1865, 
wh^n  the  ferries  were  under  the  con- 
trol  of   the   federal  authorities.    Ports- 


mouth V,  Norfolk  County,  31  Gratt. 
727,  735. 

Complaint  was  also  made  of  the 
manner  in  which  the  accounts  of  the 
ferry  funds  were  taken  by  the  arbitra- 
tors; that  the  receipts  and  disburse- 
ments were  aggregated  from  1858  to 
1869,  whereas  the  accounts  should  have 
been  annually  stated  as  required  by  the 
act  of  1858  and  interest  allowed  the 
city  of  Portsmouth  upon  the  balances 
found  due.  Held,  that  there  was  noth- 
ing in  the  act  of  1858  prescribing  the 
mode  in  which  the  accounts  should  be 
stated;  that  no  good  could  result  from 
annual  statements  of  the  balances,  un- 
less it  appeared  that  the  parties  were 
entitled  to  interest  thereon;  that  in 
the  absence  of  any  evidence  in  the  rec- 
ord upon  the  point,  the  objection  could 
not  be  sustained.  Portsmouth  v.  Nor- 
folk County,  31  Gratt.  727,  735. 

Compbint  was  also  made  of  that 
portion  of  the  award  relating  to  the 
county  docks.  The  arbitrators  de- 
cided that  the  title  to  the  land,  or  the 
land  covered  by  water,  comprehended 
by  the  designation  of  "the  county  dock 
of  Norfolk,"  as  contradistinguished 
from  the  "ferry  franchise,"  was  and  is 
'n  the  county  of  Norfolk;  but  that  this 
title  or  ownership  in  fee  is  subject  to 
the  joint  right  of  county  and  city  to 
the  ferry  landing  and  right  of  way 
over  the  soil  or  land,  and  that  the 
rights  and  interests  of  the  city  in  the 
landing  as  it  has  been  used,  or  as  it 
may  be  hereafter  used,  are  commen- 
surate and  co-equal  with  those  of  the 
county.  This  decision  was  said  to  be 
palpably  erroneous,  because  under  the 
act  of  1858  the  city  of  Portsmouth  was 
entitled  to  one-half  in  fee  in  the  soil. 
That  act  provided  that  all  real  estate 
accumulated  by  said  county  during  the 
union  of  said  city  and  county  should 
belong  jointly  and  equally  to  said 
county  and  city.  The  arbitrators  in 
construing  this  provision  were  of  the 
opinion  that  it  referred  only  to  such 
property  as  was  acquired  after  Ports- 
mouth became  a  town  in   1752  by  act 
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©f  the  colonial  legislature,  and  not  to 
property  belonging  to  the  county  of 
Norfolk  before  that  time;  and  that  as 
the  property  in  question,  was  acquired 
by  the  county  prior  to  1752,  it  did  not 
come  within  the  purview  of  the  act  of 
1858.  HeU,  that  as  the  meaning  of 
the  legislature  was  not  free  from  doubt 
or  difficulty,  it  was  a  fair  subject  for 
arbitration;  that  the  decision  of  the 
arbitrators  was  an  equitable  interpre- 
tation of  the  statute  and  would  not  be 
disturbed.  Portsmouth  v.  Norfolk 
County,   31    Gratt.   727,  735. 

Judicial  Review  of  Apportionment. — 
The  powers  exercised  in  the  division 
of  public  corporations  being  purely 
legislative,  the  power  to  prescribe  the 
rule  by  which  the  property  of  the  cor- 
poration shall  be  divided  and  the 
debts  apportioned,  being  incidental  to 
the  power  to  divide  the  territory,  must 
also  be  strictly  legislative,  and  the 
courts  have  no  authority  over  the  sub- 
ject, and  can  only  construe  the  act  of 
the  legislature,  and  see  that  the  legis- 
lative will  is  carried  into  effect.  Board 
of  Education  v.  Board  of  Education, 
30  W.  Va.  424,  4  S.  E.  640. 

VI.  Municipal  Charters. 

A.  AN  ORGANIC  ACT. 

Of  every  municipal  corporation  the 
charter  or  statute  by  which  it  is  cre- 
ated is  its  organic  act.  Neither  the 
corporation  nor  its  officers  can  do  any 
act,  or  make  any  contract,  or  incur 
any  liability,  not  authorized  thereby. 
All  acts  beyond  the  scope  of  the  pow- 
ers granted  are  void.  Much  less  can 
any  power  be  exercised,  or  any  act 
done,  which  is  forbidden  by  charter  or 
statute.  These  principles  are  of  tran- 
scendent importance,  and  lie  at  the 
foundation  of  the  law  of  municipal 
corporations.  Parkersburg  Gas  Co.  v. 
Parkersburg,  30  W.  Va.  435.  4  S.  E. 
650,  652;  State  v.  Godfrey,  Mayor,  54 
W.  Va.  54,  46  S.  E.  185;  Shephard  v, 
•Wheeling,  30  W.  Va.  479,  4  S.   E.   635. 

The  duties  and  liabilities  imposed  by 
its  charter  for  the  safety  of  the  public 


can  not  be  abrogated  or  dispensed  with 
by  an  ordinance  of  the  city  council; 
and  reason  and  public  policy  supple- 
ment the  law  in  holding  the  city  re- 
sponsible for  the  neglect  or  omission 
of  due  diligence  in  the  discharge  of 
their  charter  duties.  McCoull  v.  Man- 
chester, 85  Va.  579,  587,  8  S.  E,  379. 

B.  ACCEPTANCE  BY  INHABI- 
TANTS. 

The  legislature  having  declared  the 
assent  of  a  majority  of  the  inhabitants 
to  a  corporate  charter  sufficient,  a  new 
charter,  or  an  amendment  giving  new 
powers  and  privileges,  at  the  instance 
of  a  majority,  or  accepted  by  them,  is 
also  valid.  Goddin  v.  Crump,  8  Leigh 
120,   155. 

C.  AMENDMENT  AND  REPEAL. 
1.   Charter  Not  a  Contract. 

Municipal  charters  are  not  contracts, 
but  are  granted  for  public  purposes, 
and  may  be  amended  or  repealed  at  / 
the  discretion  of  the  legislature.  Pro- 
basco  V.  Moundsville,  11  W.  Va.  501; 
Ilornbrook  v.  Elm  Grove,  40  W.  Va. 
54.1,  21  S.  E.  851,  853;  Wilson  v.  Ross, 
40  W.  Va.  278,  21  S.  E.  868,  869. 

A  city  charter  is  not  a  contract  be- 
tween the  state  and  the  city,  securing 
to  the  city  the  absolute  power  of  taxa- 
tion beyond  the  control  or  modification  j 
of  the  legislature.  City  of  Richmond 
V.  Richmond,  etc.,  R.  Co.,  21  Gratt.  604. 

A  municipal  charter  is  not  a  contract, 
nor  of  the  nature  <  f  contracts.  There- 
fore it  can  not  have  the  obligation  oi 
a  contract,  within  the  meaning  of  §  10, 
art.  1,  of  the  constitution  of  the  United 
States,  and  of  §  4,  art.  3,  of  the  state 
constitution,  but  may  be  changed  at 
pleasure,  when  the  constitutional  rights  ^ 
of  creditors  and  others  are  not  invaded. 
Wilson  V.  Ross,  40  W.  Va,  278,  21  S.  E. 
868,  809. 

Charters  of  cities  are  subject  to  re- 
peal, and  any.  abuse  of  the  powers 
granted  can  therefore  be  corrected  at 
any  time  by  the  paramount  authority 
of  the  legislature.  Norfolk  v.  Norfolk 
Landmark  Pub.  Co.,  95  Va.  564,  28  S.  E. 
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959.  See  post,  "Lc^jislative  Control  of 
Municip-.l  Corporations,"  XIII;  *'With- 
drawal  or  Alteration  of  Power/'  XV, 
A,  5. 

2.  Amendment  by  Special  Act — Consti- 
tutional Prohibition. 

Section  39,  art  6,  of  the  constitution, 
which  provides  that  the  legislature 
shall  pass  no  loc:.l  or  special  law  "in- 
corporating cities,  towns  or  villages  or 
amending  the  charter  of  any  city,  town 
or  village,  containing  a  population  of 
less  than  two  thousand,"  does  not  pro- 
hibit the  legislature  from  passing  a 
special  law  repealing  the  charter  of  a 
municipal  corporation,  or  uniting  the 
territory  of  several  municipal  corpora- 
tions in  one  municipal  corporation,  and 
thus  repealing  their  former  charters. 
South  Morgantown  v.  Morgantown,  49 
W.  Va.  729,  40  S.  E.  15;  Hornbrook  v. 
Elm  Grove,  40  W.  Va.  543,  21  S.  E. 
851. 

A  statute  amending  the  charter  of  a 
town  containing  upwards  of  2.000  pop- 
ulation, which  takes  from  another  town 
of  less  population  than  2,000  some  of 
its  territory,  is  not  a  special  act  amend- 
ing the  charter  of  a  town  of  less  pop- 
ulation than  2,000,  prohibited  by  §  39, 
art.  6,  of  the  constitution.  Roby  v. 
Sheppard,  42  W.  Va.  286,  26  S.  E.  278. 

An  act  taking  away  from  a  town  of 
less  than  2,00e  people  a  part  of  its  ter- 
ritory, and  giving  it  to  another  is  no 
violation  to  §  39,  art.  6,  of  the  consti- 
tution, since  such  act  is  not  an  amend- 
ment of  the  charter,  but  only  a  change 
of  its  territory.  Roby  v.  Sheppard,  42 
W.  Va.  286,  26  S.  E.  278;  South  Mor- 
gantown V.  Morgantown,  49  W.  Va. 
729,   40  S.   E.  15. 

The  legislature  having  passed  an  act 
amending  the  charter  of  a  town,  on  a 
claim  that  it  is  unconstitutional  as  a 
special  act,  it  will  be  presumed  that  the 
town  contains  over  2,000  population, 
until  the  contrary  is  shown.  Roby  v. 
Sheppard,  42  W.  Va.  286,  26  S.  E.  278. 
8.  Act  Construed  as  Amendatory. 

The   first   section   of  chapter   47.   of 


the  Code  of  1868,  so  far  as  it  conferred 
powers  on  a  city,  town  or  village  not 
conferred  upon  it  by  its  charter,  is  to 
that  extent  an  amendment  of  its  char- 
ter. Powell  V.  Parkersburg,  28  W.  Va. 
698. 

D.  FORFEITURE   OF  CHARTERS. 

j  A  forfeiture  of  the  charter  of  a  mu- 
'  nicipal  corporation  can  not  be  enforced 
I  or  taken  advantage  of  in  any  legal  pro- 
I  ceeding  collaterally  or  incidentally. 
I  That  forfeiture  must  be  declared  in  a 
]  proper,  direct  way.  The  state  only 
!  can  enforce  such  forfeiture,  as  it  alone 
I  has  the  right  to  waive  or  enforce  it. 
Hornbrook  v.  Elm  Grove,  40  W.  Va. 
543,  21  S.  E.  851. 

The  forfeiture  of  charters  of  towns 
for  the  causes  defined  in  Code,  ch.  47, 
§  44,  must  be  governed  by  the  princi- 
ples above  stated.  Quaere,  can  such 
forfeiture  be  declared  by  any  judicial 
I  proceeding?  Hornbrook  v.  Elm  Grove, 
40  W.  Va.  543,  21   S.   E.  851. 

\  E.     CONSTRUCTION    OF    CHAR- 
TERS. 

That  the  general  rule  of  strict  con- 
struction is  to  be  applied  to  charters, 
seems  free  from  doubt.  Richmond  v. 
Daniel,  14  Gratt.  385,  387.  See  post, 
"Construction  of  Powers,"  VII,  A,  2. 

VII.  Powers  of  Municipal   . 
Corporations. 

A.  GENERALLY. 

1.  Source  and  Extent  of  Power. 

A  municipal  corporation  possesses 
t  and  can  exercise  the  following  powers, 
,  and  no  others:  First,  those  granted 
in  express  words;  second,  those  nec- 
essarily or  fairly  implied  in  or  incident 
to  the  powers  expressly  granted;  third, 
those  essential  to  the  declared  objects 
and  purposes  of  the  corporation,  not 
simply  convenient,  but  indispensable. 
Duncan  v.  Lynchburg,  2  Va.  Dec.  700, 
702,  48  L.  R.  A.  331;  Danville  v.  Shel- 
ton.  76  Va.  325;  Peters  v.  Lynchburg, 
76  Va.  927;  Kirkham  v.  Russell,  76 
Va.  956;   Roper  v.  McWhorter,  77  Va. 
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214;  Whiting  v.  West  Point,  88  Va.  905, 
14  S.  E.  698;  Winchester  v.  Redmond, 
93  Va.  711,  25  S.  E.  1001;  Wallace  v. 
Richmond,  94  Va.  204,  26  S.  E.  586; 
Lynchburg,  etc.,  R.  Co.  v.  Dameron, 
95  Va.  545,  28  S.  E.  951;  Christie 
V.  Maiden,  23  W.  Va.  667;  Charles- 
ton V.  Reed,  27  W.  Va.  681;  Park- 
crsburg  Gas  Co.  v.  Parkersburg,  30 
W.  Va.  435,  4  S.  E.  650,  652; 
Richards  v.  Clarksburg,  30  W.  Va.  491, 
4  S.  E.  774,  777;  Arbenz  v.  Wheeling, 
etc.,  R.  Co.,  33  W.  Va.  1,  10  S.  E.  14, 
16;  Clarksburg  Electric  Light  Co.  v. 
Clarksburg,  47  W.  Va.  739,  35  S.  E. 
994,  996;  State  v.  Godfrey,  Mayor,  54 
W.  Va.  54,  46  S.  E.  185. 

Municipal  corporations  can  exercise 
only  such  powers  as  by  their  charters 
are  granted  in  terms  expressed,  or  by 
necessary  implication,  regard  being 
had  to  the  purpose  of  the  grant.  Kirk- 
ham  V.  Russell,  76  Va.  956. 

It  is  an  established  principle  that  a 
municipal  corporation,  deriving  its 
powers,  as  it  does,  from  legislative 
grant,  can  exercise  no  power  not  ex- 
pressly, or  by  fair  implication,  con- 
ferred upon  it.  Muscoe  v.  Com.,  86 
Va.  443,  446,  10  S.  E.  534. 

A  municipal  corporation  is  a  mere 
local  agency  of  the  state,  having  no 
powers  except  such  as  are  clearly  and 
unmistakably  delegated  by  the  legisla- 
ture. Whiting  V.  West  Point,  88  Va. 
905,  14  S.  E.  698. 

In  Burkhardt  v.  Atlanta,  103  Ga.  302, 
30  S.  E.  32,  the  court  said:  "An  incor- 
porated city  is  a  government  within  a 
government.  It  has  its  own  executive, 
judicial  and  legislative  branches.  It  is 
a  creature  of  the  state,  and  can  exer- 
cise no  power  that  is  not  derived  from 
its  creator."  Quoted  in  Washington, 
etc.,  R.  Co.  V.  Alexandria,  98  Va.  344, 
350,  36  S.   E.  385. 

Municipal  corporations  possess  no 
powers  or  faculties  not  conferred  upon 
them  either  expressly  or  by  fair  impli- 
cation, by  the  law  which  creates  them, 
or  by  other  statutes  applicable  to  them. 


Richards  v.  Clarksburg,  30  W.  Va.  491, 
4  S.   E.  774,  777. 

The  council  of  the  town  of  Har- 
risville  are  entitled  to  exercise  all  the 
powers  conferred  by  the  forty-seventh 
chapter  of  the  Code  of  West  Virginia, 
in  so  far  as  the  provisions  ©f  that  chap- 
ter were,  and  are,  valid.  Douglass  v. 
Harrisville,  9  W.  Va.   162. 

A  municipal  corporation  has  no  pow- 
ers except  those  conferred  upon  it  ex- 
pressly or  by  fair  implication  by  its 
charter,  or  the  general  laws  of  the 
state,  and  such  other  powers  as  are 
essential  to  the  attainment  and  main- 
tenance of  its  declared  objects  and 
purposes.  It  can  do  no  act,  make  no 
contract,  nor  incur  any  liability  that 
is  not  thus  authorized.  If  it  be  even 
doubtful  whether  a  given  power  has 
been  conferred,  the  doubt  must  be  re- 
solved against  the  po^yer.  Winchester 
V.  Redmond,  93  Va.  711,  25  S.  E.  1001. 

The  powers  of  public  corporations 
are  either  express,  implied,  or  inci- 
dental. And  except  as  to  such  powers 
as  are  incidental,  the  charter  itself,  or 
the  general  law  under  which  they  ex- 
ist, is  the  measure  of  the  authority  to 
be  exercised.  They  have  no  inherent 
jurisdiction,  like  the  state,  to  make 
laws,  or  adopt  regulations  of  govern- 
ment. They  are  governments  of  enu- 
merated powers,  acting  by  a  delegated 
authority;  so  that  while  the  state  leg- 
islature may  exercise  such  powers  of 
government,  within  the  description  of 
legislative  power,  as  are  not  expressly 
or  impliedly  prohibited,  the  local  au- 
thorities can  exercise  those  only  which 
are  expressjy  or  impliedly  conferred, 
and  such  as  are  incidental,  subject  to 
such  regulations  and  restrictions  as  are 
annexed  to  the  grant.  Ould  v.  Rich- 
mond, 23  Gratt.  464,  467. 

The  legislature  has  a  general  power 
to  pass  any  statute  which  the  state 
constitution  does  not  forbid,  while  a 
city  can  only  exercise  such  legislative 
power  as  it  is  authorized  to  do  by  its 
organic  law;    that  is,   its    charter,   and 
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the  statutes  relating  thereto.  If  cither 
transcends  its  powers,  the  act  is  void- 
able at  the  option  of  any  party  whose 
rights  are  affected  by  it,  and  will  be 
so  declared  as  to  him  by  the  courts  in 
any  suit  or  judicial  proceeding  by  or 
against  him,  but  to  that  extent  only. 
Shephard  v.  Wheeling,  30  W.  Va.  479, 
4  S.  E.  635.  See,  in  accord,  Parkers- 
burg  Gas  Co.  V.  Parkersburg,  30  W. 
Va.  435,  4  S.  E.  650,  652;  State  v.  God- 
frey, 54  W.  Va.  54,  46  S.  E.  185. 

It  is  only  in  regard  to  the  local  and 
internal  affairs  of  the  city  or  town  that 
its  council,  unless  expressly  authorized, 
has  the  right  to  legislate.  To  this  end, 
specific  powers  are  usually  given  in  ex- 
press words,  and  when  a  general  and 
indefinite  power  is  superadded,  it  is  to 
be  confined  in  its  exercise  to  the  or- 
dinary objects  and  purposes  of  mu- 
nicipal corporations,  and  not  to  be  con- 
strued to  comprehend  a  matter  which 
is  common  to  the  state  and  affects  its 
people  at  large.  Winchester  v.  Red- 
mond, 93  Va.  711,  25  S.  E.  1001. 
H.    Construction  of  Powers. 

The  rule  is  general  that  the  powers 
of  a  municipal  corporation  are  to  be 
strictly  construed,  and  if  there  is  a  rea- 
sonable doubt  of  the  existence  of  a 
particular  power,  the  doubt  is  to  be 
resolved  in  the  negative.  Kirkham  v, 
Russell,  76  Va.  956;  Roper  v.  McWhor- 
ter,  77  Va.  214;  Lynchburg  v.  Norfolk, 
etc.,  R.  Co.,  80  Va.  237;  Muscoe  v. 
Com.;  86  Va.  443,  446,  10  S.  E.  534; 
Whiting  V.  West  Point,  88  Va.  905,  14 
S.  E.  698;  S.  C,  89  Va.  741,  17  S.  E.  1; 
Winchester  v.  Redmond,  93  Va.  711,  26 
S.  E.  1001;  Wallace  v.  Richmond,  94 
Va.  204,  218,  26  S.  E.  586;  Parkersburg 
Gas  Co.  V.  Parkersburg,  30  W.  Va.  435, 
4  S.  E.  650,  652;  State  v.  Godfrey,  54 
W.  Va.  54,  46  S.  E.  185. 

It  is  a  well-settled  rule  of  construc- 
tion of  legislative  grants  to  public  or 
private  corporations,  that  they  can  ex- 
ercise only  such  powers  as  are  con- 
ferred expressly  or  impliedly  by  the 
act,  and  that  in  all  cases  of  ambiguity, 
the  doubts  shall  be   resolved  in  favor 


of  the  public.  Reper  v.  McWhorter, 
77  Va.  214. 

Every  grant  of  the  power  of  taxa- 
tion to  a  municipal,  or  other  subordi- 
nate body,  must  be  strictly  construed. 
And  municipal  officers  must  show,  in 
the  words  of  the  charter,  a  warrant  for 
whatsoever  authority  they  assume  to 
exercise.  Lynchburg  v.  Norfolk,  etc., 
R.  Co.,  80  Va.  237. 

Statutory  Change  of  Construction. — 
The  provision  in  the  charter  of  the  city 
of  Richmond  that,  "This  act  shall  be 
construed  in  relation  to  the  powers 
conferred  upon  the  city,  as  a  remedial 
statute  in  favor  of  the  city,"  changes 
the  rule  of  construction,  and  in  case  of 
doubt  as  to  the  existence  of  a  power, 
requires  such  doubt  to  be  solved  in 
favor  of  the  city.  This  provision,  how- 
ever, is  but  a  rule  of  construction,  and 
is  in  no  sense  in  itself  an  independent 
grant  or  source  of  power,  and  even 
under  the  liberal  rule  of  construction, 
prescribed  thereby,  it  still  remains  that 
the  power  claimed  must  be  conferred 
either  in  express  terms,  or  by  fair  con- 
struction of,  or  inference  from,  the  ex- 
press grant  of  powers  contained  in  the 
charter,  and  will  not  be  presumed  or 
assumed  to  exist.  Wallace  v.  Rich- 
mond, 94  Va.  204,  218,  26  S.  E.  586. 

3.  By' Whom  Exercised. 

The  "corporate  body  at  large"  of 
every  such  incorporated  town  or  vil- 
lage, in  the  exercise  of  its  corporate 
powers,  is  represented  by  the  "common 
council"  thereof.  Richards  v.  Clarks- 
burg, 30  W.  Va.  491,  4  S.   E.  774. 

The  corporate  powers  of  a  municipal 
corporation  incorporated  under  the 
provisions  of  ch.  47  of  the  West  Vir- 
ginia Code,  or  to  which  they  apply 
can  only  be  exercised  by  the  common 
council  thereof  or  under  its  authority, 
except  where  otherwise  provided  by 
law.  Richards  v,  Clarksburg,  30  W. 
Va.  491,  4  S.  E.  774. 

4.  How  Exercised. 

Where  Mode  Prescribed  by  Charter* 
— The   rule  is   general,   and   applies  to 
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the  corporate  authorities  of  all  munic- 
ipal bodies,  when  the  mode  in  which 
their  power  on  any  given  subject  can 
be  exercised  is  prescribed  in  their  char- 
ter, that  mode  must  be  followed.  The 
m«de  in  such  cases  constitutes  the 
measure  of  the  power.  Aside  from  the 
mode  designated,  there  is  a  want  of  all 
power  on  the  subject.  This  is  too 
obvious  to  require  argument,  and  so 
are  all  of  the  adjudications.  Page  v. 
Belvin,  88  Va.  985,  999,  14  S.  E.  843. 

Where  Mode  Not  Prescribed  by 
Charter. — When  a  city  council  is  vested 
with  full  power  over  a  subject,  and  the 
mode  of  the  exercise  of  such  power 
is  not  limited  by  the  charter,  it  may  ex- 
ercise it  in  any  manner  most  conven- 
ient. Danville  v.  Hatcher,  101  Va.  523, 
634,   44   S.    E.  723. 

Qualification— To  Be  Reasonably 
Exercised. — City  ordinances,  to  be 
valid,  must  be  reasonable.  An  unrea- 
sonable by-law  is  void.  Where  the 
charter  expressly  grants  a  power,  but 
prescribes  neither  the  time  nor  the 
mode  of  its  exercise,  it  must  be  ex- 
ercised in  a  mode  and  at  a  time  deemed 
reasonable  by  the  court.  Kirkham  v. 
Russell,  76  Va.  956. 

A  general  grant  of  power  contained 
in  a  municipal  charter  is  upon  the  same 
footing  as  the  implied  or  incidental 
powers  ©f  a  municipality.  The  legal 
intendment  of  such  grant  is  that  the 
authority  conferred  by  it  shall  be  em- 
ployed reasonably.  If  exercised  un- 
reasonably, it  is  an  abuse  of  the  con- 
fidence reposed,  and  is  in  contravention 
of  the  implied  limitation  on  the  powers 
conferred,  and  may  be  controlled  by 
the  courts.  Danville  v.  Hatcher,  101 
Va.  523,  533,  44  S.  E.  723. 

it  is  a  well-settled  principle  that  a 
general  grant  of  power  implies  the  nec- 
essary means  for  carrying  into  execu- 
tion the  power  granted.  But  the  power 
to  select  the  means  must  be  exercised 
with  discretion,  and  the  means  em- 
ployed must  be  plainly  appropriate  to 
the  end  in  view.  Groner  v.  Ports- 
mouth. 77  Va.  488,  490.     See  also,  post, 


"Judicial  ContFol  of  Municipal  Corpo- 
rations," XIV. 

5.   Delegation  of  Powers, 
a.   Public,   Legislative   and   Discretion- 
ary Powers. 

The  public  powers  or  trusts  devolved 
by  law  or  charter  upon  the  council  or 
governing  body  of  a  municipal  corpora- 
tion, to  be  exercised  by  it  when  and  in 
such  a  manner  as  it  shall  judge  best, 
can  not  be  delegated  to  others.  Beat 
VT  Roanoke,  90  Va.  77,  17  S.  E.  738. 

The  general  legislative  power  resid- 
ing in  the  state  government  may  dele- 
gate to  a  municipal   corporation  some 
portion   of   its   own   powers  which   are 
held    in    subordination    to    the   genera! 
power.     But    these    delegated    powers,, 
given  for  local  objects,  are  regarded  as 
trusts  confided  to  the  hands  in  which 
they  are  placed,  and  are  not  subject  to 
be    delegated    by    the   repositories    of 
them.     The  rule  is  plain,  then,  that  the 
legislative  powers  of  a  municipal   cor- 
poration  can    not   be   vicariously   exer- 
cised.    Roanoke   Gas    Co.  v.    Roanoke, 
88  Va.  810,  812,  14  S.  E.  665;  McCrow- 
ell  V.  Bristol,  80  Va.  652,  16  S.   E.  867. 
Closely  related  to  the  foregoing  rule 
is  the  principle  that  a  municipal  corpo- 
ration can  not  divest  itself  of  the  leg- 
islative discretion  conferred  upon  it  by 
law.     It  can   not  surrender  it  by   con- 
tract nor  bind  itself  not  to  exercise  't 
whenever    it    may    become    necessary. 
It   is    important   that   this    principle   be 
strictly    observed    in    order    to    prevent 
legislative  powers  essential  to  the  pro- 
tection  of  pojuilous   communities   from 
being   "frittered   away    into   perfect   in- 
significance."     Roanoke    Gas    Co.     :'. 
'  Roanoke.  88  Va.  810,  812,  14  S.  E.  065. 
I      A    public    corporation     vested     with 
'  powers  by  the  state  to  be  exercised  for 
j  the  public  can  not  transfer  to  another 
the  exercise  of  such  powers,  and  make 
a  lease  of  its  property  necessary  to  en- 
j  able  it  to  execute  its  functions,  without 
,  legislative  consent.     Smith  v.  Cornelius, 
I  41  W.  Va.  59,  23  S.  E,  599. 
I      A  city  council  can  not  delegate  to  ^ 
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committee  its  authority  to  sell  the  city's 
real  estate.  Beal  v.  Roanoke,  90  Va.  77, 
17  S.  E.  738. 

The  grant  of  power,  in  the  charter 
of  a  city,  to  the  council,  to  lay  out,  im- 
prove, light,  etc.,  its  streets,  is  a  grant 
to  the  corporation,  and  is  of  such  a 
character  as  to  prevent  its  exercise  by 
any  other  person  or  body.  Noble  v. 
Richmond,  31  Gratt.  271,  31  Am.  Rep. 
726. 

The  power  to  grade  and  improve  its 
streets  granted  to  a  city  by  its  charter 
can  not  be  delegated  or  alienated. 
Roanoke  Gas  Co.  v,  Roanoke,  88  Va. 
810,  14  S.  E.  665. 

Under  the  provision  of  the  charter 
authorizing  the  council  to  prescribe  the 
width  of  the  sidewalks,  such  power  can 
not  be  delegated  to  the  street  commit- 
tee and  city  engineer.  McCrowell  v. 
Bristol,  89  Va.  652,  16  S.  E.  867.  See 
also,  post,  "Not  Subject  to  Alienation," 
VII,  C,  2. 
b.  Ministerial  Powers. 

The  principle  that  the  exercise  of 
municipal  powers  of  discretion  can  not 
be  delegated  does  not  prevent  the  cor- 
poration, as  represented  by  its  council 
or  governing  body,  from  appointing 
committees  and  investing  them  with 
duties  of  a  ministerial  or  administrative 
character.  Dancer  v.  Mannington,  50 
W.  Va.  322,  40  S.  E.  475;  Marr  v.  Man- 
nington, 50  W.  Va.  328,  40  S.  E.  1039; 
Floyd  V.  Mannington,  50  W.  Va.  330, 
40  S.  E.  1038. 

It  is  not  an  undue  delegation  of 
power  for  a  municipal  corporation  to 
confide  to  the  street  committee  the  ex- 
ecution of  work,  where  the  work  his 
been  ordered  and  the  manner  of  its 
execution  prescribed  by  the  council. 
Harrisonburg  v.  Roller,  97  Va.  582,  34 
S.  E.  523. 

In  Green  v.  Ward,  82  Va.  324,  it  was 
held,  that  by  its  charter  the  city  coun- 
cil of  Alexandria  is  empowered  to  have 
work,  for  which  an  assessment  is  made, 
done  under  the  direction  of  a  body 
known  as  the  board  of  public  works, 
created  by  the  cit.y  council 


Plaintiff  denied  the  validity  of  a  spe- 
cial assessment  on  the  ground  that  the 
work  for  which  the  assessment  was 
made  was  done  under  the  direction  of 
a  body  known  as  the  board  of  public 
works  created  by  the  city  council;  his 
contention  being  that  the  power  of  the 
council  could  not  be  lawfully  delegated 
to  others.  Held,  that  it  was  competent 
for  the  council  to  appoint  agents  to 
have  the  work  done,  and  that  the  ac- 
tion of  the  board  was  in  effect  ratified 
by  the  council  when  the  assessment 
was  made  and  ordered  to  be  collected. 
Green  v.  Ward,  82  Va.  324. 

By  an  ordinance  of  the  council  of  the 
city  of  Richmond,  the  lawyers  of  Rich- 
mond were  divided  into  six  classes; 
and  the  individuals  of  each  class  were 
assessed  with  a  certain  amount  of  taxes, 
and  a  committee  was  appointed, 
charged  with  the  duty  of  assigning 
them  to  the  class  to  which  they  re- 
spectively belonged.  Held,  that  the 
classification  of  lawyers  in  accordance 
with  provisions  of  the  ordinance  was 
not  such  a  discretionary  or  legislative 
power  but  that  the  council  might  law- 
fully delegate  the  task  to  said  commit- 
tee. Ould  V,  Richmond,  23  Gratt.  464, 
471. 

B.  POWER  TO  INCUR  DEBTS, 
BORROW  MONEY,  AND  IS- 
SUE BONDS. 

See  the  titles  MUNICIPAL,  STATE 
AND   COUNTY   AID;  MUNICIPAL. 
STATE    AND    COUNTY     SECURI- 
TIES. 
1.  Generally. 

A  municipal  corporation  can  not  bor^ 
row  money  and  issue  its  bonds  therefor 
unless  the  power  to  do  so  be  confenrd 
by  legislative  enactment  expressly 
given,  or  clearly  implied.  But  evevv 
municipal  corporation  has  the  power 
to  purchase  and  hold  all  the  real  estate 
reasonably  necessary  to  the  pioper  ex~ 
ercise  and  enjoyment  o^  the  powers 
conferred  upon  it,  or  essential  to  tlie 
purposes  for  which  it  was  C'-oted.  and, 
as  incident  to  this  power,  miy  purchase 
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on  credit  and  bind  itself  by  the  execu- 
tion of  a  bond,  note,  or  other  nonne- 
gotiable  security  for  deferred  payments. 
Richmond,  etc.,  Imp.  Co.  v.  West  Point, 
94    Va.  668,  27   S.  E.  460. 

Sound  reason,  no  less  than  authorty, 
forbids  that  it  should  be  he^d  that  a 
municipal  corporation  may  not  incur  a 
debt  in  the  exercise  of  its  appropriate 
powers,  or  may  not  purchase,  upon  a 
credit,  property  which  is  required  for 
purposes  authorized  by  its  charter. 
And  having?  the  power  to  make  the 
purchase,  the  city  had  authority  to  do 
so  upon  a  credit  to  which  there  was  no 
limit  but  its  own  discretion;  and  a 
right  to  give  bonds  would  follow  as  a 
necessary  consequence,  for  power  to 
contract  a  debt  must  carry  with  it 
power  to  give  a  suitable  acknowledg- 
uent  of  the  indebtedness.  Richmond, 
etc.,  Imp.  Co.  V.  West  Point,  94  Va. 
'^m^  674,  27  S.  E.  460. 

Power  to  municipal  corporations  to 
borrow  money,  implies  power  to  issue 
its  bonds  therefor.  Bunch  v.  Fluvanna 
Co.,  86  Va.  452,  10  S.  E.  532. 

Authority  to  a  municipal  corporation 
to  appropriate  or  expend  money  for  a 
particular  purpose,  or  to  incur  an  indebt- 
edness for  a  particular  purpose,  does 
not  include  the  power  to  borrow  money 
to  be  applied  to  the  same  purpose.  The 
reason  is,  that  where  the  corporation 
contracts  directly  for  the  accomplish- 
ment of  the  purpose  authorized,  there 
is  no  fund  which  may  become  dissipated 
or  diverted  to  other  purposes;  while, 
on  the  other  hand,  if  money  should  be 
borrowed,  the  corporation  would  be 
bound  for  its  repayment  although  not 
one  penny  should  be  applied  to  the  ob- 
ject for  which  it  was  obtained.  Rich- 
mond, etc..  Imp.  Co.  V.  West  Point,  94 
Va.  668,  27  S.  E.  460;  Lynchburg,  etc., 
Co.  V,  Dameron,  95  Va.  545,  28  S.  E. 
951. 

In  exercising  the  power  to  borrow 
money,  a  municipal  corporation  is  not 
exercising  sovereign  powers,  but  is  re- 
sponsible for  the  acts  of  its  agents  as 
a  private  corporation.    DeVoss  v.  Rich- 


mond, 18  Gratt.  338,  98  Am.  Dec.  647; 
Supervisors  v.  Randolph,  89  Va.  614, 
16  S.  E.  722;  Bell  v.  Farmville,  etc.,  R. 
Co.,  91   Va.   99,  20   S.    E.   942. 

2.  Constitutional  Limitation  of  Indebt- 
edness. 

See  the  titles  MUNICIPAL,  STATE 
AND  COUNTY  AID;  MUNICIPAL. 
STATE  AND  COUNTY  SECURI- 
TIES. 

A  city  indebted  up  to  the  limit  fixed 
by  the  constitution  can  not  carry  on  its 
operations  upon  credit,  within  the 
meaning  of  credit  in  the  constitution, 
in  any  manner,  or  for  any  purpose,  but 
must  pay  during  the  current  year  with 
funds  in  hand,  or  with  funds  already 
legally  levied.  Spilman  v.  Parkersburg, 
35  W.  Va.  605,  14  S.  E.  279. 

A  city  thus  indebted  can  not  increase 
its  indebtedness  beyond  the  constitu- 
tional limit  by  contracting  for  an  elec- 
tric apparatus  and  plant;  and,  such  in- 
debtedness being  forbidden,  the  con- 
tract out  of  which  it  arises,  although 
executory,  is  also  forbidden.  The  end 
aimed  at  is  prohibited,  which  carries 
with  it  the  prohibition  of  the  means 
directly  and  appropriately  designed 
and  adapted  for  its  accomplishment. 
Spilman  v.  Parkersburg,  35  W.  Va.  605, 
!  14  S.   E.  279. 

I  The  effect  of  this  constitutional  in- 
I  hibition  is  to  require  cities  indebted  to 
the  limit  fixed  by  the  constitution  to 
carry  on  their  corporate  operations 
while  so  indebted  upon  the  cash  system, 
and  not  upon  credit  to  any  extent  or 
for  any  purpose;  that  is,  payment  must 
be  provided  for  by  levy  laid,  as  dis- 
tinguished from  levy  hereafter  intended 
to  be  laid.  Spilman  v.  Parkersburg,  35 
W.  Va.  605,  14  S.  E.  279,  283. 

The  said  eighth  section  of  the  tenth 
article  of  the  constitution  was  not  in-, 
tended  to,  and  does  not  in  anywise,  in- 
terfere with,  or  prevent,  the  levying, 
collecting  and  expenditure,  annually, 
by  authority  of  law,  by  the  proper  legal 
authorities  of  the  several  counties,  cit- 
ies,  etc.,   taxes    for   county,    city,    etc.. 
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purpo'ses,  and  to  do  and  cause  to  be 
done  whatever  is  necessary  or  proper 
for  that  purpose,  including  the  making, 
or  causing  to  be  made,  contracts  touch- 
ing the  expenditure  of  the  taxes  so 
levied  and  collected  annually,  and  the 
like;  and  all  this  without  a  vote  being 
taken,  under  the  eighth  section  of  said 
tenth  article  of  the  constitution.  List  i 
V.  Wheeling,  7  W.  Va.  501,  504.  Han- 
Icy  V.  County  Court.  50  W.  Va.  439, 
441,   442,  40   S.   K.   ?89. 

"Indebtedness"  Defined.— By  the 
term  "indebtedness,"  as  here  used,  's 
meant  the  state  of  being  by  voluntary 
obligation,  express  or  implied,  under 
legal  liability  to  pay  in  the  present  or 
at  some  future  time  for  something  al- 
Teady  received,  or  for  something  yet  to 
be  furnished  or  rendered.  This  includes 
every  kind  of  indebtedness,  no  matter 
in  -what  manner  created,  or  voluntarily 
brought  about;  or  for  what  purpose, 
whether  it  be  municipal  self-preserva- 
tion or  not;  whether  for  pure  air,  pure 
water,  good  lij?ht,  clean  and  convenient 
and  safe  streets  and  sidewalks;  whether 
it  be  payable  now  or  hereafter,  payable 
quarterly  or  annually,  or  at  any  date 
running  on  for  thirty-four  years; 
whether  for  current  expenses  or  fixed 
and  definite  debts  or  charges;  whether 
for  personal  property  or  real  property, 
leasehold  or  freehold.  It  is  none  the 
less  indebtedness,  created  in  some  man- 
ner, and  for  some  purpose,  and  is 
within  the  purview  and  the  bar  of  the 
constitution.  Spilman  v.  Parkersburg, 
35  W.  Va.  605,  14  S.  E.  279,  282. 

Right  to  OfipEet  Funds  on  Hand.— In 
the  case  of  Spilman  v.  Parkersburg,  35 
W.  Va.  605.  14  S.  E.  279,  283,  the  city 
beini?  already  indebted  virtually  to  the 
constitutional  five  per  cent,  limit,  it  was 
held,  that  it  could  not,  under  the  con- 
stitutional restriction,  add  to  the  last 
aggregate  tax  value  the  sum  of  seven- 
teen or  twenty  thousand  dollars  de- 
rived from  city  licenses,  police  fines, 
etc.,  in  order  to  broaden  the  five  per 
cent,  fund  by  enlarging  the  basis  from 
which  it  was  calculated,  so  as  to  make 


room  for  another  debt;  nor,  on  the 
other  hand,  could  such  fund  be  used  to 
belittle  the  proposed  debt  so  as  to 
make  it  insignificent  as  compared  with 
the  means  of  payment;  the  court  say- 
ing that  it  was  not  sufficient  that  such 
funds  were  equal  to  the  proposed  in- 
debtedness, but  that  it  must  be  applied, 
and  that  if  that  should  be  done,  the 
dispute  would  be  ended. 

Illustrations. — The  city  of  Parkers- 
burg being  indebted  virtually  to  the 
constitutional  five  pT  cent,  limit,  en- 
tered into  a  written  contract  with 
the  Thompson-Houston  Electric  Co., 
whereby  the  electric  company  agreed 
to  erect  and  install  for  the  city  an  elec- 
tric plant  in  accordance  with  specifica- 
tions attached  to  the  contract,  for 
which  the  city  agreed  to  provide  a 
suitable  site,  boiler,  and  foundation  for 
engine  and  dynamos,  to  pay  all  taxes 
on  such  apparatus  and  plant,  and  keep 
the  same  in  repair,  and  also  agreed  to 
lease  from  the  electric  company  such 
plant,  furnished  for  street  lighting,  for 
a  term  of  five  years  from  the  comple- 
tion of  the  plant,  and  to  pay  at  the  end 
of  each  three  months  after  its  comple- 
tion— that  is  to  say,  quarterly — the  sum 
of  $1,625  for  the  use  thereof,  except 
that  each  succeeding  payment  was  to 
be  $18.75  less  than  the  preceding  pay- 
ment; and  at  the  expiration  of  the  term 
of  five  years  the  city  should  have  the 
right  to  buy  the  same  at  the  price  of 
$1.  Held,  that  this  was  plainly  a  con- 
tract of  purchase  in  its  legal  effect,  and 
as  such  it  was  within  the  constitutional 
provision  prohibiting  the  city  from  be- 
coming indebted  beyond  the  five  per 
cent,  limit.  Spilman  v.  Parkersburg,  35 
W.  Va.   605,  14  S.  E.  279. 

When  an  incorporated  town  has  con- 
tracted for  work  to  be  done  upon  its 
streets,  which  work  is  done  as  provided 
in  the  contract,  accepted  by  the  town, 
and  orders  issued  upon  its  treasury  for 
the  amount  agreed  to  be  paid  therefor, 
such  orders  being  presented  and  pay- 
ment refused,  and  the  holder  of  the  or- 
ders   sues    out    an    alternative    writ    of 
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mandamus,  and  defendant  files  its  re- 
turn and  answer,  offering  no  defense, 
except  that,  for  the  same  year  in  which 
the  contract  was  made  and  the  work 
done,  it  had  already,  prior  to  the  mak- 
ing of  the  contract,  created  a  greater 
amount  of  indebtedness  than  the 
amount  of  the  levy  it  was  authorized  to 
make  upon  the  taxable  property  and 
persons  and  all  other  sources  of  reve- 
nue of  the  town  to  pay  it,  for  such 
answer  to  be  sufficient  to  defeat  re- 
covery it  must  show  clearly  that  it  had 
created  such  indebtedness  to  the  full 
extent  of  its  authority  to  levy  before  it 
made  the  contract  with  plaintiff,  or,  :f 
its  said  prior  indebtedness  had  not 
reached  the  full  limit  allowed  by  law, 
it  should  have  shown  that  it  had  ac- 
tually paid,  on  account  of  such  contract 
for  which  said  orders  were  issued,  the 
amount  the  plaintiff  would  be  entitled 
to  receive  out  of  such  levy.  Roe  v, 
Philippi,  45  W.  Va.  785,  32  S.  E.  224. 

C.  POLICE  POWERS. 

See   the   title    CONSTITUTIONAL 
LAW,  vol.  3,  p.  225. 
1.  Source  and  Limits. 

The  police  power  of  a  municipal  cor- 
poration depends  upon  the  will  of  the 
legislature,  and  a  city,  town  or  village 
can  only  exercise  such  police  power  as 
is  fairly  included  in  the  grant  of  powers 
by  its  charter.  Judy  v.  Lashley,  50  W. 
Va.   628,  41   S.  E.   197. 

In  the  absence  of  constitutional  re-, 
strictions  it  is  competent  for  the  leg- 
islature to  confer  its  police  power  upon 
municipal  corporations  in  such  measure 
as  it  deems  expedient.  It  can  not,  of 
course,  bestow  greater  power  than  the 
state  itself  possesses;  and  it  must  keep 
within  the  limitations,  if  any,  imposed 
by  the  organic  law.  Subject  to  these 
restraints,  it  is  within  the  province  of 
the  legislature  to  invest  such  corpora- 
tions with  the  police  power  of  the  state 
in  whole  or  in  part.  Danville  v. 
Hatcher,  101  Va.  523,  530,  44  S.  E.  723. 

However  difficult  it  may  be,  if  it  is 
possible    at   all,   to   exactly    define    the 


limits  of  that  power,  there  is  no  doubt 
that  it  extends  to  the  protection  of  the 
lives,  health,  morals,  and  safety  of  all 
persons  in  the  community,  and  that  »t 
can  not,  by  contract  or  otherwise,  be 
parted  with  by  a  municipal  corporation 
to  which  it  may  be  delegated.  Daven- 
port V.  Richmond,  81  Va.  636,  638. 

Laws  and  ordinances  relating  to  the 
safety,  comfort,  health,  convenience, 
good  order,  and  general  welfare  of  the 
inhabitants  are  comprehensively  styled 
"Police  Laws  and  Regulations."  And 
it  is  well  settled  that  laws  and  regula- 
tions of  this  character,  though  they 
may  disturb  the  enjoyment  of  individ- 
ual rights,  are  not  unconstitutional, 
though  no  provision  is  made  for  com- 
pensation for  such  disturbances.  They 
do  not  appropriate  private  property  for 
public  use,  but  simply  regulate  its  Ube 
and  enjoyment  by  the  owner.  If  he 
suffers  injury  it  is  either  damnum  ab- 
sque injuria,  or  in  the  theory  of  the 
law  he  is  compensated  for  it  by  shar- 
ing in  the  general  benefits  which  the 
regulations  are  intended  and  calculated 
to  secure.  Roanoke  Gas  Co.  v.  Roa- 
noke, 88  Va.  810,  828,  14  S.   E.  665. 

As  to  Corporations. — A  corporation, 
except  where  it  is  otherwise  provided 
in  its  charter,  expressly  or  by  clear  im- 
plication, in  the  use  of  its  property, 
the  exercise  of  its  powers,  and  the 
transaction  of  its  business,  stands  upon 
the  same  footing  as  individuals,  and  is 
subject  to  the  same  control  under  the 
police  powers  of  the  state,  or  a  munic- 
ipal corporation.  Richmond,  etc.,  R. 
Co    V.  Richmond.  26  Gratt.  83;  Western 
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Tel.     Co.     V.     Richmond,     26 


Gratt.   1. 
I  2  Not  Subject  to  Alienation. 

i  The  police  power  of  a  state  is  a 
governmental  function,  the  exercise  of 
which  neither  the  legislature,  nor  any 
subordinate  agency  thereof,  upon  which 
part  of  its  authority  may  have  been 
conferred,  can  alienate  or  surrender  by 
grant,  contract,  or  other  delegation. 
Petersburg  v,  Petersburg  Aqueduct  Co., 
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102  Va.  654,  47  S.  E.  848;  Richmond, 
etc.,  R.  Co.  V.  Richmond,  26  Gratt.  83; 
Norfolk,  etc.,  R.  Co.  v.  Com.,  103  Va. 
289,  49  S.  E.  39;  Davenport  v.  Rich- 
mond, 81  Va.  636,  638. 

A  municipal  corporation  could  not, 
if  it  would,  make  any  grant,  or  con- 
tract which  would  disable  itself  from 
the  exercise  of  just  police  powers,  since 
they  are  governmental  and  therefore 
indispensable.  Laurel  Fork,  etc.,  R. 
Co.  V.  West  Va.  Trans.  Co.,  25  W.  Va. 
324;  Mason  v.  Ohio  River  R.  Co.,  51 
W.  Va.  183,  187,  41  S.  E.  418. 

3.  Subjects  of  Police  Regulation. 

a.  Construction  of  Wharves  and  Docks. 

It  is  competent  for  the  legislature 
to  confer  on  municipal  corporations, 
in  aid  of  the  navigation  of  the  Ohio 
river,  the  exclusive  right  to  construct 
wharves  within  their  corporate  limits 
between  ordinary  high  water  mark  and 
low  water  mark  without  compensation 
to  the  adjacent  lot  owners  for  the  land 
so  taken  for  that  purpose.  Town  of 
Ravenswood  v.  Flemings,  22  W.  Va.  52. 

The  act  of  the  legislature  denying 
the  right  of  a  riparian  owner  in  an  in- 
corporated town  or  city  without  the 
consent  of  the  council  of  said  town  or 
city  to  build  a  wharf,  pier,  or  bulk  head 
on  the  space  adjacent  to  his  lot  be- 
tween ordinary  high  water  mark  and 
low  water  mark  is  constitutional.  Ra- 
venswood V.   Flemings,   22   W.   Va.   52. 

Where  a  lot  owner  under  such  cir- 
cumstances does  attempt  to  erect  such 
wharf,  etc.,  without  the  consent  of  the 
council  of  the  city  or  town,  the  city 
or  town  may  enjoin  him  from  so  doing. 
Ravenswood  z\  Flemings,  22  W.  Va.  52. 

b.  To  Own  or  Regulate  Gas  Works. 

It  can  not  be  longer  doubted  that 
towns  and  cities  have  the  right  to  ac- 
quire, own,  and  control  their  own  ma- 
chinery for  lighting  streets,  markets, 
etc.,  and  to  furnish  light  to  private  con- 
sumers for  a  consideration.  It  is  well 
nigh  the  universal  practice  for  cities 
and   towns   throughout    the    countv   to 


provide  waterworks  and  light  plants, 
and  to  use  them  not  only  for  town  pur- 
poses proper,  but  also  to  ^uppIy  private 
consumers  with  water  and  light.  This 
power  exists  as  part  of  the  police 
power  of  the  town,  and  is  recognized 
in  the  general  law  (§  1038,  Code,  1887), 
whet-e  It  is  provide!  tliat  towns  have  a 
right  to  lay  oflF  streets,  alleys,  etc.,  and 
improve  and  light  the  same.  Clifton 
Forge  V.  Alleghany  Bank,  92  Va.  283, 
23  S.-  E.  284. 

In  the  case  of  Charleston  Nat.  Gas 
Co.  V.  Low,  52  W.  Va.  662,  44  S.  E. 
4i0,  the  supreme  court,  speaking  of  the 
power  to  regulate  and  control  the 
Natural  Gas  Company,  says:  "The 
transportation  and  use  of  it  seems, 
therefore,  to  be  susceptible  of  but  little 
regulation  beyond  fixing  a  maximum 
price  to  the  consumer,  and  this  the  mu- 
nicipal corporations  to  which  the  legisla- 
ture has  qualifiedly  delegated  powers 
of  local  government  have  ample  au- 
thority to  regulate  as  well  as  to  impose 
terms  and  conditions  such  as  will  insure 
safety  to  the  lives  and  property  of 
citizens  in  its  use." 

Such  company  is  bound  to  furnish 
gas  to  every  inhabitant  of  such  city  or 
town  who  applies  therefor  and  complies 
with  the  regulations  prescribed  by  the 
ordinances  of  the  town,  or  fixed  by 
contract  between  the  council  and  the 
company.  Charleston  Nat.  Gas  Co.  v. 
Low,  52  W.  Va.  662,  44  S.  E.  410.  See 
post,  "Power  to  Grant  Franchises," 
VII,  D,  2;  "Construction  of  Franchise 
— Power  to  Grant  Rival  Franchise," 
VII,  D,  5;  "Nature  of  Franchises — 
Power  of  City  to  Restrict,  Regulate  or 
Revoke,"  VII,  D,  6;  "Subsequent 
Change  of  Grade,"  VII,  D,  6,  e.  See 
the   title   GAS,   vol.   6,   p.  704. 

c.  Regulation  of  Railroads  and  Street 
Railways. 

See  the  titles  ORDINANCES; 
RAILROADS;  STREETS  AND 
HIGHWAYS;  STREET  RAIL- 
ROADS. See  post,  "Powers  with  Re- 
spect to   Franchises,"   VII,   D. 
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d.  Sale  of  Food  Stuffs. 

See  the  title  ADULTERATION,  vol. 
1,  p.  183. 

e.  Restaurants. 

A  statute  requiring  a  license  to  keep 
;i  cook  shop,  and  laying  a  tax  upon  it, 
is  not  in  conflict  with,  and  does  not 
avoid,  an  ordinance  of  the  city  of 
Richmond,  passed  in  pursuance  of  its 
charter,  prohibiting  or  restricting  the 
Vcepini?  of  cook  shops  by  free  negroes 
within  the  city.  Mayo  v.  James,  12 
Gratt.    17. 

f.  Hospitals. 

See  the  title  HOSPITALS  AND 
ASYLUMS,  vol.  7,  p.  174. 

g.  Paupers. 

See  the  title  PAUPERS, 
h.  Prevention,  Detection,  and  Punish- 
ment of  Crime. 

Sec  the  title  CRIMINAL  LAW,  vol. 
4,  p.   1. 
(1)  State  Offenses. 

Crime  is  an  offense  against  the  state, 
and  not  against  the  city,  or  town,  or 
county  in  which  it  may  be  committed, 
as  distinguished  from  the  rest  of  the 
state.  The  offense  is  against  the  sov- 
ereign authority,  and  not  against  the 
individual  or  particular  community. 
Municipal  corporations  are  chartered 
to  regulate  and  administer  the  local 
and  internal  concerns  of  the  people  of 
the  particular  locality  which  is  incor- 
porated. They  are  not  created  to  ex- 
ecute the  criminal  laws  of  the  state. 
That  is  a  matter  for  which  the  state 
has  made  ample  provision  by  general 
statutes,  and  with  which  the  corporation, 
as  such,  has  nothing  to  do,  un^.^ss  ex- 
pressly authorized  by  its  charter  or  by 
statute.  Winchester  v.  Redmond,  93 
Va.  711,  716,  25  S.  E.  1001. 

Rewards  for  Offenders  against  State 
Law. — The  city  of  Winchester  has  no 
power,  either  under  its  charter  or  the 
general  laws  of  the  state,  to  offer  a 
reward  for  the  detection,  apprehension, 
or  conviction  of  offenders  against  the 
criminal  laws  of  the  state.  The  provi- 
sion of  §  9  of  the  charter  authorizing 


the  council  "to  do  all  such  things  as  it 
may  deem  proper  for  the  prosperity, 
quiet,  and  good  order  of  the  city,"  is  to 
be  confined,  in  its  exercise,  to  the  or- 
dinary objects  and  purposes  of  munic- 
ipal corporations,  and  not  extended  to 
matters  which  are  common  to  the  state, 
and  affect  its  people  at  large.  Win- 
chester V,  Redmond,  93  Va.  711,  25  S. 
E.  1001.     See  the  title  REWARDS. 

(2)  Offenses  Punishable  by  Ordinance. 

Section  28  of  chapter  47  of  the  Code, 
by  vesting  in  the  councils  of  municipal 
corporations  power  and  duty  "to  pro- 
tect the  persons  and  property  of  the 
citizens  of  such  city,  town  or  village, 
and  to  preserve  peace  and  good  order 
therein,"  does  not  confer  power  to 
punish  acts  made  criminal  by  the  state 
law  and  fully  covered  thereby,  except 
such  as  would  be  attended  with  cir- 
cumstances of  aggravation  not  included 
in  the  state  law.  Such  power  must  be 
specifically  and  expressly  given  by  the 
legislature  before  it  can  be  exercised 
by  such  corporation.  Judy  v.  Lashley, 
50  W.  Va.  628,  41  S.  E.  197. 

The  legislature  may  authorize  the 
authorities  of  a  town  or  city  to  provide 
by  ordinance  for  the  punishment  of  all 
offenses  by  a  summary  proceeding, 
whether  they  be  crimes  or  not,  and 
whether  if  crimes  they  are  punished  by 
the  state  by  fine  only  or  by  fine  and 
imprisonment,  provided  that  the  de- 
fendant be  allowed  to  appeal  to  a  court 
where  the  case  can  be  tried  by  a  jury. 
Moundsville  v.  Fountain,  27  W.  Va. 
182,  201. 

And  the  legislature  may  authorize  the 
municipal  authorities  to  do  this,  though 
the  offense  against  the  town  or  city, 
where  punishment  is  authorized  to  be 
provided  for  by  an  ordinance,  be  an 
offense  which  the  state  does  not  pun- 
ish as  a  crime,  or  an  offense,  which 
the  state  does  punish  as  a  crime  but 
does  not  punish  by  imprisonment.  As. 
for  example,  assault  and  battery  in  this 
state,  which  as  a  crime  is  punished  only 
by    fine,   may   be   punislicd   by   a   town 
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ordinance  by  imprisonment.     Mounds- 
ville  V.  Fountain,  27  W.  Va.  182,  201. 

Refusal  to  Pay  License  Tax. — Under 
the  fourth  clause  of  §  1,  p.  1000,  of  the 
Code  of  West  Virginia,  it  was  provided 
that  every  city,  town,  and  village,  by* 
its  corporate  authorities,  in  the  erercisc 
of  its  police  and  fiscal  affairs,  might 
impose  a  license  tax  for  any  privilege 
for  the  exercise  of  which  the  state  im- 
posed a  license  tax,  for  the  purpose  of 
enforcing  the  same;  and  as  to  such  po- 
lice regulations  as  might  be  prescribed 
for  such  city,  town,  or  village,  the  ju- 
risdiction of  every  city,  town  or  village 
should  extend  one  mile  beyond  its  cor- 
porate limits.  Pursuant  to  this  statute 
the  city  of  Charleston  enacted  an  or- 
dinance requiring  a  license  for  the  sale 
of  intoxicating  liquors  within  this  one 
mile  limit,  and  provided  that  any  per- 
son violating  such  ordinance  should  be 
subject,  among  other  penalties,  to  a 
fine  of  not  less  than  $20  nor  more  than 
$100  with  costs,  etc.  Held,  that  the 
city  authorities,  in  making  the  arrest 
of  an  offender  guilty  of  violating  such 
ordinance,  and  in  proceeding  to  hear 
and  determine  the  complaint  against 
such  offender,  had  not  exceeded  their 
jurisdiction  or  acted  ultra  vires.  Flack 
V.  Fry,  32  W.  Va.  364,  9  S.  E.  240.  See 
the  title  LICENSES,  vol.  9,  p.  305. 

Carrying  Deadly  Weapon. — The  car- 
rying of  deadly  weapons  being  an  of- 
fense fully  provided  for  and  punished 
by  law  and  being  an  act  not  in  itself 
amounting  to  a  breach  of  the  peace, 
can  not  be  made  an  offense  and  pun- 
ished by  a  municipal  ordinance,  unless 
expressly  authorized  by  the  municipal 
charter.  Judy  v.  Lashley,  50  W.  Va. 
628,  41  S.  E.  197.  See  the  title  WEAP- 
ONS. 

Gambling.— See  the  title  GAMING, 
vol.  6,  p.  703. 

(8)  Violaticm  of  Ordinance — Degree  of 
Offense. 

The  violation  of  any  ordinance  of  a 
town  or  city  is  an  offense,  but  it  is  not 
a  crime,  which   is  defined  by  Bouvier 


to  be  "an  act  committed  or  omitted  in 
violation  of  a  public  law  forbidding  or 
commanding  it."  But  such  ordinance 
has  no  operation  outside  of  the  town  or 
city,  and  therefore  is  not  a  public  law, 
and  hence  a  violation  of  such  ordinance 
is  not  a  crime.  Moundsville  v.  Foun- 
tain, 27  W.  Va.  182,  199. 

That  the  violation  of  a  municipal  or- 
dinance is  not  a  crime,  and  that  a  per- 
son guilty  of  such  .violation  could  not 
be  proceeded  against  by  indictment, 
although  entitled  to  a  right  of  trial  by 
jury,  see  Jelly  v.  Dils,  27  W.  Va.  267, 
27G. 

Violation  of  the  public  ordinances  of 
cities,  towns,  and  villages  are  strictly 
criminal  in  nature,  being  offenses 
against  the  public  and  not  merely  pri- 
vate wrongs.  Charleston  v,  BcUer,  45 
W.  Va.  44.  30  S.  E.  152. 

(4)  Mode  of  Punishment. 

Where  the  charter  of  a  municipal 
corporation  prescribes  the  manner  in 
which  its  by-laws  and  ordinances  are  to 
be  enforced,  that  method,  as  a  general 
rule,  is  exclusive,  and  must  be  pursued. 
Blanchard  v.  Bristol,  100  Va.  469,  41 
S.  E.  948L 

Where  a  corporation  is  empowered 
to  enforce  its  by-laws  in  a  special  man- 
ner by  fine,  it  is  limited  to  the  manner 
prescribed.  Bolton  v.  Vellines,  94  Va. 
393,  26  S.  E.  847. 

Unless  the  power  to  imprison  be 
plainly  given  it  does  not  exist;  and, 
when  given,  there  must  be  a  judicial 
ascertainment  of  the  guilt  of  the  party 
accused,  by  a  competent  tribunal,  be- 
fore it  can  be  exercised.  A  power  con- 
ferred on  a  municipal  corporation  to 
adopt  ordinances  and  to  enforce  viola- 
tions thereof  by  prescribed  fines,  does 
not  confer  the  power  of  imprisonment 
before  trial  for  a  violation  of  the  ordi- 
nance, nor  after  trial  for  failure  to  pay 
the  fines.  Bolton  v.  Vellines,  94  Va. 
393,    26    S.    E.    847. 

Where  the  authorities  of  a  town  or 
city  can  only  provide  a  fine  as  a  punish- 
ment for  the  violation  of  a  particular 
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ordinance,  the  payment  of  such  fine 
may  be  enforced  by  imprisonment  or 
by  working  on  the  streets  of  the  ^town 
or  city  or  in  any  other  manner  author- 
ized by  the  legislature  and  provided  for 
by  the  ordinance;  for  the  imprison- 
ment for  the  nonpayment  of  the  fine 
can  not  be  regarded  as  an  imprison- 
ment for  the  original  offense.  Mounds- 
ville  V.   Fountain,  27  W.  Va.   182,   201. 


liberty  for  the  same  offense.     Mounds- 
ville  V.  Fountain,  27  W.  Va.  182. 

Selling  Liquor  on  Sunday. — An  or- 
dinance of  the  city  of  Richmond  pro- 
vides that  every  hotel  keeper,  and 
keeper  of  a  restaurant,  lager  beer  sa- 
loon, or  other  place  where  ardent  spir- 
its, beer,  cider  or  other  drinks  are  sold 
or  given  away,  shall  close  the  bar 
where   such    drinks   are   sold   or   given 


It  is  not  illegal  to  affix  the  punish-  away  every  Sunday  during  the  whole 
ment  of  stripes  to  the  violation  of  a  ■  ^ay,  and  any  person  violating  any  pro-- 
city  ordinance  by  a  free  negro.     Mayo    vision  of  this  section  shall  be  fined  not 


V,  James,   12  Gratt.   17. 

Twice  in  Jeopardy. — The  legislature 
can  not  confer  on  any  municipal  cor- 
poration the  power  to  pass  any  law  or 
ordinance,  which  the  constitution  for- 
bids it  to  pass.  But  it  may  confer  on 
such  municipal  corporation  the  power 
to  pass  any  law  or  ordinance  for  its 
own  government,  which  the  legislature 
itself  can,  under  the  constitution,  en- 
act. Having  enacted  therefore  a  law 
whereby  any  crime,  either  a.  statutory 


less  than  $10  nor  more  than  $500.  The 
act  of  March  6,  1874,  ch.  83,  p.  76,  en- 
acts "that  no  intoxicating  drinks  shall 
be  sold  in  any  barroom,  restaurant, 
saloon,  store  or  other  place  within  the 
limits  of  this  commonwealth  from  12 
'  o'clock  on  each  and  every  Saturday 
night  of  the  week,  until  sunrise  of  the 
succeeding  Monday  morning,"  And 
the  penalty  for  a  violation  of  this  act 
is  a  fine  of  not  less  than  $10  nor  more 
than  $500,  and  at  the  discretion  of  the 


crime  or  a  common-law  crime,  is  pun-  j  ^°'''\  a  forfeiture  of  h>s  license;  pro- 
ishable  by  imprisonment,  either  in  the  1  ^•<'«'*  that  th.s  law  shall  not  apply  to 
jail  or  in  the  penitentiary,  it  could  not    ^^.^   ^'^^  ''^^'"K   P°''".  regu'af'ons   on 


authorize    the    authorities   of    any    mu- 


this  subject,  and  an  ordinance  inflicting 


nicipal  corporation  to  punish  the  same  !  ^  P""!'"^  equal  to  the  penalty  inflicted 
offense  by  imprisonment;  for  if  it  did    ^^  "''«.  *'^t"t\     «"'d-  t^at  the  ord.- 


SO,  it  would  violate  our  bill  of  rights, 
which  provides  that  no  person  shall  be 
put  twice  in  jeopardy  of  life  or  liberty 
for  the  same  offense.  Moundsville  v. 
Fountain,  27  W.  Va.  182,  199. 

The  provision  of  the  statute  law  au- 
thorizing the  town  of  Moundsville  to 
require  a  license  of  any  persons  selling 
spirituous  liquors  in  the  town,  and  to 
pass  an  ordinance  forbidding  the  sale 
of  spirituous  liquors  in  the  town  with- 
out such  license  having  been  obtained, 
and  for  the  violation  of  such  ordinance 
to  impose  a  reasonable  fine  and  impris- 
onment not  exceeding  thirty  days  after 
the  trial  by  a  summary  proceeding  be- 
fore the  mayor  of  such  town,  is  not  in 
violation  of  that  provision  of  the  bill 
of  rights  which  provides  that  no  person 
shall  be  put  twice  in  jeopardy  of  life  or 


nance  is  not  the  same  as  the  statute 
either  in  the  specification  of  the  offense 
or  in  the  penalty,  so  as  to  bring  it 
within  the  proviso  of  the  statute;  and 
therefore  a  prosecution  for  a  violation 
of  the  act  may  be  sustained.  Thon  v. 
Com.,  31  Gratt.  887.  See  the  title 
AUTREFOIS,  ACQUIT  AND  CON- 
VICT, vol.  2,  p.  180. 
i.  Power  to  Suppress  and  Prohibit 
Nuisances. 

See       the       titles       NUISANCES; 
STREETS  AND  HIGHWAYS. 
j.  Removal  of  Dead  Animals. 

See  the  title  NUISANCES, 
k.  Livestock  Running  at  Large. 

The  charter  of  a  city  or  town  located 
in  this  state,  and  the  ordinances  or- 
dained by  its  council  in  pursuance  of 
the  provisions  of  §§  28  and  29  of  chap- 
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tcr  47  of  the  Code,  may,  as  an  act  of 
police  regulation  and  power,  provide 
for  the  taking  up  and  impounding  of 
cattle,  hogs,  horses,  sheep,  and  other 
animals  found  running  at  large  in  the 
public  streets  during  the  night,  and  for 
selling  them  to  pay  charges  for  im- 
pounding, etc.,  without  judicial  inquiry 
or  determination,  upon  notice  being 
given  to  the  owner;  and  such  provi- 
sions will  not  be  unconstitutional  as 
authorizing  the  forfeiture  or  confisca- 
tion of  property  without  due  process 
of  law,  or  without  compensation. 
Burdett  v.  Allen,  35  W.  Va.  347,  13  S. 
E.    1012. 

L    Fire   Limits — Construction  and   Re- 
pair of  Wooden  Buildings. 

A  city  charter  conferring  power  upon 
a  city  council  "to  make  regulations 
ft  r  i>u  rclin.'j^  against  damage  or  dam- 
ages from  fires,"  authorizes  the  coun- 
cil to  make  an  ordinance  establishing 
fire  limits  and  prohibiting  the  erection 
of  wooden  buildings  within  such  limits. 
Charleston  v.  Reed,  27  W.  Va.  681. 

Reasonableness  of  Ordinance. — In  a 
case  brought  to  the  appellate  court  to 
test  the  validity  of  an  ordinance  pro- 
hibit'ng  within  the  fire  limits  of  a  city 
the  erection  of  houses,  unless  the  same 
are  built  of  "brick,  iron,  stone  or  con- 
crete," which  case  shows  that  the  plain- 
tiff in  error  has  been  fined  for  building 
a  wooden  building  within  said  fire  lim- 
its, the  appellate  court  will  not  C(5nsider 
whether  the  ordinance  was  void  be- 
cause it  prohibited  the  erection  of 
other  buildings  within  the  fire  limits 
than  those  specified  in  the  ordinance. 
It  is  certainly  good,  so  far  as  it  pro- 
hibits within  said  limits  the  erection  of 
wfjoilen  buildings.  Charleston  v.  Reed, 
27   W.   Va.   681,  682. 

Construction  of  Ordinance  —  Iron 
Building. — A  building  constructed  of 
wood  with  its  sides  covered  with  sheet 
iron  three  sixty-fourths  of  an  inch  thick 
inside  and  out,  is  not  an  "iron"  build- 
ing within  the  meaning  of  an  ordinance 
which  permits  the  erection  of  an  "iron" 


building  but  prohibits  the  erection  of 
a  wooden  one  covered  with  sheet  iron. 
Charleston  v.  Reed,  27  W.  Va.  681,  682. 

Repair  of  Buildings.— While  a  cor- 
poration may  prohibit  the  erection  of 
frame  buildings,  they  can  not  prohibit 
the  repairing  of  such  as  are  already 
erected.  Roanoke  v.  Boiling,  101  Va. 
1S2,    180,  43   S.    E.   343. 

Building  Partially  Destroyed.  —  A 
municipal  corporation  may  establish 
tire  limits,  and  make  reasonable  ordi- 
nances regulating  the  erection  or  re- 
pair of  wooden  buildings  within  such 
limits,  but,  in  the  absence  of  legislation 
to  that  eflfect,  it  can  not  vest  in  its 
engineer  the  sole  power  to  determine 
the  amount  and  extent  of  damages  to 
a  building  within  such  limits,  nor  au- 
thorize him  to  refuse  to  allow  such 
building  to  be  repaired.  In  the  case 
in  judginent  the  building  was  lawfully 
erected  within  the  city  of  Roanoke.  It 
was  not  so  far  destroyed  as  to  render 
it  unreasonable  to  permit  it  to  be  re- 
paired, and  the  city  charter  does  not 
confer  upon  the  city  council  power  to 
invest  its  engineer  with  an  arbitrary 
power  to  refuse  to  permit  such  repairs. 
Roanoke  v.  Boiling,  101  Va.  182,  43  S. 
E.  343. 

Additions — Second  Story. — A  city  or- 
dinance forbids  any  person  to  erect  any 
building  outside  the  fire  limits  and 
within  thirty  feet  of  any  building  not 
his  own,  except  of  such  materials  as 
are  allowed  for  buildings  inside  said 
limits.  C.  added  a  story  to  a  house  out 
of  prohibited  material.  Held,  he  vio- 
lated the  ordinance.  Carroll  v.  Lynch- 
burg, 84   Va.   803,  6   S.   E.   133. 

Estoppel — Erection  of  Structures  by 
Other  Citizens.— The  fact  that  other 
citizens  of  a  city  had  built  houses  in 
violation  of  a  city  ordinance,  against 
whom  no  complaint  had  been  made,  or 
proceedings  had,  will  not  estop  the  city 
authorities  from  punishing  the  viola- 
tion of  the  ordinance,  whenever  com- 
plaint is  made.  Charleston  v.  Reed,  27 
W.  Va.  681,  682. 
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Prosecution — Abatement  before  Com- 
pletion.— A  prosecution  for  violating 
an  ordinance  prohibiting  the  erection 
of  wooden  buildings  within  the  fire 
limits  of  the  city  of  Charleston  was  not 
premature  because  brought  before  such 
building  was  completed;  and  it  was 
competent  for  the  recorder  of  such  city, 
in  imposing  a  fine  upon  the  offender, 
as  a  part  of  the  judgment,  to  order  the 
police  to  stop  the  building  of  such 
structure  until  the  matter  could  be 
brought  before  the  council.  Charles- 
ton V.  Reed,  27  W.  Va.  681,  696. 

m.    Destruction  of  Property  in  the  In- 
terest of  Public  Safety. 
(1)   Intoxicating  Liquors. 

On  the  2d  of  April,  1865,  in  antici- 
pation of  the  evacuation  of  the  city  of 
Richmond  by  the  confederate  army,  the 
council  of  the  city  ordered  the  destruc- 
tion of  all  the  liquor  in  the  city,  and 
undertook  to  pay  for  it.  The  council, 
under  the  charter  of  the  city,  had  au- 
thority to  make  the  order  and  the 
pledge;  and  the  city  of  Richmond  ^s 
responsible  for  the  value  of  the  liquor 
destroyed  under  the  order  of  the  coun- 
cil. Jones  V.  Richmond,  18  Gratt.  517. 
See  also,  the  cnse  of  City  of  Richmond 
V.  Smith,  15  Wall.  438,  21  L.  Ed.  201, 
which  arose  out  of  the  destruction  of 
this  same  liquor,  and  in  which  the  su- 
preme court  of  the  United  States  fol- 
lows Jones  V.  Richmond,  18  Gratt.  517. 
as  settling  the  local  law  upon  the  sub- 
ject. 

The  ordinance  of  the  city  of  Rich- 
mond, adopted  April  2,  1865,  on  the  eve 
of  the  evacuation  of  the  city  by  the 
confederate  forces,  directing  the  de- 
struction of  all  liquor  in  the  city,  and 
pledging  the  city  for  its  payment,  is 
ultra  vires  and  void,  and  the  owner  of 
the  liquor  can  not  recover  the  value 
thereof  from  the  city.  The  destruction 
of  the  liquor  was  not  an  exercise  of 
the  city's  power  of  eminent  domain,  but 
was  a  police  regulation  for  the  pres- 
ervation of  peace  and  good  order  in 
the  city.    The  charter  of  the  city  limited 


its  exercise  of  the  right  of  eminent  do- 
main to  the  acquisition  of  "ground  for 
the  purpose  of  opening  or  extending 
its  streets,"  or  other  public  purposes. 
The  power  exercised  by  the  city  council 
was  not  conferred  either  in  express 
terms  or  by  fair  implication,  by  the 
city's  charter  or  by  the  general  laws; 
nor  is  it  indispensable  to  the  perforin- 
ance  of  its  corporate  duties,  or  the 
accomplishment  of  the  purposes  of  its 
incorporation.  Wallace  v.  Richmond, 
94  Va.  204,  26  S.  E.  580,  disapproving 
Jones  V.  Richmond,  18  Gratt.  517. 

The  act  of  assembly  passed  February 
12,  1863  (acts,  1862-63,  p.  106),  to  en- 
large the  powers  of  the  council  of  the 
city  of  Richmond,  which  authorizes  the 
council  to  suppress  gaming  and  gam- 
bling houses,  etc.,  and  to  prevent  and 
regulate  the  sale  of  liquors,  and  to 
seize,  for  the  use  of  the  city,  liquors 
sold  or  kept  for  sale  in  violation  of  the 
ordinances  of  the  city,  did  not  author- 
ize the  city  council  to  destroy  the 
liquor  of  its  citizens  and  bind  the  city 
for  its  payment.  Wallace  v.  Richmond, 
94  Va.  204,  26  S.  E.  586. 

So  much  of  the  ordinance  of  the 
council  of  the  city  of  Richmond,  passed 
April,  2,  1865,  as  directed  receipts  to  be 
given  to  the  owners  of  liquor  destroyed 
in  pursuance  of  the  ordinance  was 
merely  directory.  Wallace  v.  Rich- 
mond, 94  Va.  204.  26  S.  E.  586. 

Attention  is  further  called  to  the  fact 
that  tfiere  is  nothing  in  the  opinion  of 
Wallace  v.  Richmond,  94  Va.  204,  26 
S.  E.  586.  derogatory  to  the  power  of 
the  city  of  Richmond  to  destroy  the 
liquor  in  the  manner  it  did  as  a  police 
measure  looking  to  the  preservation  of 
order  in  the  city  and  insuring  the  safety 
of  its  inhabitants.  On  the  other  hand, 
although  the  existence  of  this  power 
was  not  in  dispute,  it  is  distinctly  recog- 
nized in  that  portion  of  the  opinion 
wherein  it  is  said  that:  "The  common- 
law  principle  upon  which  the  city  relies 
in  the  case  before  us  as  giving  the  coun- 
cil, or  any  citizen,  authority  to  destroy 
the  liquors  for  the  public  good  or  the 
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public  safety,  with  exemption  from  lia- 
bility, is  not  controverted  on  behalf  of 
the  plaintiff  in  error.  It  is  the  con- 
tention of  his  learned  counsel  that  the 
liquor  was  destroyed  in  the  exercise 
of  the  right  of  eminent  domain  in  aid 
of  the  police  power  of  the  city,  and 
therefore  the  city  is  bound  to  pay  its 
value."  (94  Va.  217-218.)  What  the 
court  did  decide  was,  that  there  was 
no  provision  in  the  charter  or  statute 
Conferring  upon  the  city  the  right  to 
condemn  and  pay  for  these  liquors  un- 
der its  power  of  eminent  domain,  and 
therefore  its  promise  to  pay  was  ultra 
vires  and  void,  and  no  action  of  as- 
sumpsit could   be   founded  thereon. 

On  the  trial  of  the  case  of  Harman 
V.  Lynchburg,  33  Gratt.  37,  40,  evidence 
having  been  offered  tending  to  prove 
that  the  whiskey  in  the  declaration 
mentioned  had  been  destroyed  by  a 
lawfully  organized  police  force  of  the 
city  of  Lynchburg,  the  defendant  by 
•counsel  moved  the  court  to  instruct 
the  jury  as  follows:  "That  even  if  the 
jury  believe  from  the  evidence  that  the 
whiskey  in  the  declaration  mentioned 
was  destroyed  by  a  lawfully  organized 
police  force  of  the  city  of  Lynchburg, 
yet,  if  the  jury  further  believe  from  the 
evidence,  that  there  was  reasonable 
ground  to  believe  and  apprehend  that 
the  city  was  in  danger  from  the  pres- 
ence of  large  number  of  fugitive  sol- 
diers and  other  persons  riotously  dis- 
posed, and  that  there  was  danger  of 
the  immediate  occupation  of  the  city 
by  a  hostile  soldiery,  and  that  the  pres- 
ence of  intoxicating  liquors  was  a  seri- 
ous danger  to  the  citizens  and  the  prop- 
erty of  the  city,  and  that  such  danger 
was  so  imminent  and  great  as  to 
amount  to  an  overruling  necessity, 
then  the  destruction  of  the  said 
whiskey  was  justifiable  as  a  means  of 
insuring  the  public  safety,  and  the  city 
is  not  liable  in  this  action."  To  which 
the  plaintiff  by  counsel  objected;  but 
the  court  overruled  the  objection  and 
gave  the  instruction;  to  which  the 
plaintiff  excepted,  and  prayed  that  his 


bill  of  exceptions  be  signed  and  sealed 
by  the  court,  which  was  done  accord- 
ingly. Judge  Burks,  in  delivering  the 
opinion  of  the  court,  says,  in  reference 
to  this  instruction:  "I  perceive  no  er- 
ror in  this  instruction,  certainly  none 
to  the  prejudice  of  the  plaintiff.  The 
evidence  is  not  spread  upon  the  record. 
This  court  can  not  know  judicially  what 
it  was.  ♦  ♦  ♦  There  was  not  a  scin- 
tilla of  evidence,  so  far  as  the  record 
shows,  to  connect  the  city  with  the  de- 
struction of  the  liquors,  either  by  pre- 
vious order  or  subsequent  ratification. 
The  court  therefore  might  well  have 
instructed  the  jury  absolutely  upon  the 
evidence,  as  far  as  we  are  judicially  in- 
formed of  its  purport,  that  the  city  was 
not  liable  for  the  act  of  the  police  force. 
It  was  not  essential  to  a  verdict  for 
the  city,  that  such  unauthorized  act 
should  have  proceeded  from  an  over- 
ruling necessity  induced  by  the  circum- 
stances hypothetically  stated  in  the  bill 
of  exceptions.  So  much  of  the  in- 
struction therefore  as  made  the  exemp- 
tion of  the  city  dependent  upon  the 
existence  of  that  necessity,  to  be  de- 
duced by  the  jury  from  the  circum- 
stances, was  more  favorable  to  the 
plaintiff  than  the  evidence,  as  far  as 
we  can  discover  from  the  record,  war- 
ranted; for,  as  already  stated,  the  bill 
of  exceptions  does  not  indicate  that 
there  was  any  evidence  whatever  tend- 
ing to  prove  that  the  act  of  the  police 
force  was  by  authority  of  the  city  or 
its  governing  power."  Harman  v, 
Lynchburg,  33  Gratt.  37,  42. 
(2)  Destruction  of  Buildings  to  Pre- 
vent Spread  of  Fire. 
A  house  in  a  town  may  be  pulled 
down  and  removed  to  arrest  the  spread 
of  a  fire  where  it  is  inevitable  that  the 
house  will  take  fire  and  be  consumed 
if  it  is  permitted  to  stand;  and  it  is 
inevitable  that  if  it  takes  fire  and  is 
consumed,  it  will  spread  the  fire  to 
other  houses.  A  house  in  a  town  may 
not  be  pulled  down  and  removed  to 
arrest  the  spread  of  a  fire  if  it  may  be 
prevented  taking  fire  by  the  use  of  the 
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means  within  the  power  of  the  parties  > 
pulling  it  down;  or  if  the  use  of  these  ' 
means   would   prevent  its   communicat- 
ing   fire    to    other    houses.      Beach    v.  , 
Trudgain,  2   Gratt.  219.  | 

Parties  pulling  down  a  house  in  a 
town  to  arrest  the  spread  of  a  fire  are 
responsible  for  the  damages  thereby 
sustained  by  the  owner  if  the  house 
may  be  prevented  taking  fire  by  the 
use  of  the  means  within  the  power  of  the 
parties  pulling  it  down.  Beach  v.  Trud- 
gain, 2  Gratt.  219,  220. 

Where  the  fire  department  in  arrest- 
ing the  spread  of  fire  in  a  city  destroys 
houses  or  other  property,  the  city  is 
not  liable  for  such  loss.  Mendel  v. 
Wheeling,  28  W.  Va.  233,  247. 

D.  POWERS  WITH  RESPECT  TO 
FRANCHISES. 

1.  Power  to  Lease  or  Alien. 

Without  legislative  authority  a  mu- 
nicipal corporation  can  not  lease  or 
alien  any  franchise  necessary  to  per- 
form its  obligations  and  duties  to  tlie 
state.  Roper  v.  McWhorter,  77  Va. 
214. 

2.  Power  to  Grant  Franchises. 

In  the  absence  of  legislative  authority 
empowering  it  to  do  so,  a.  city  or  ofher 
municipal  authority  can  not  authorize, 
by  ordinance  or  otherwise,  a  private 
person  or  corporation  to  appropriate  a 
street,  or  any  part  of  it,  so  as  to  ex- 
clude the  general  public  from  its  free 
and  unobstructed  use;  and  this  prin- 
ciple applies  to  railroad  as  well  as  to 
other  corporations.  Arbenz  v.  Wheel- 
ing, etc.,  R.  Co.,  33  W.  Va.  1,  10  S.  E. 
14,  15. 

The  right  to  dig  up  streets  for  the 
purpose  of  laying  water  or  gas  pipes  is 
a  franchise  which  can  only  be  granted 
by  the  legislature  or  by  the  city  under 
legislative  authority.  Wheat  v.  Alex- 
andria, 88  Va.  742,  14  S.  E.  672. 

When  the  legislative  act,  incorporat- 
ing a  city,  provides  that,  "The  council 
of  said  city  shall  have  power  to  grant 
and  regulate  all  franchises  in,  over,  and 
under    the    streets,    alleys,    and    public 


ways  of  the  said  city,  under  such  re- 
strictions as  shall  be  provided  by  or- 
dinance, but  no  exclusive  franchise 
shall  be  granted  to  any  individual  or 
corporation,"  the  legislature  thereby 
delegates  to  the  council  of  such  city 
authority  to  pass  an  ordinance,  grant- 
ing to  an  individual  or  a  corporation 
the  right  to  construct  and  operate  a 
street  railway  in  the  streets  of  such 
city.  Watson  v.  Fairmont,  etc.,  R.  Co.,. 
49  W.  Va.  528,  39  S.  E.  193. 

Where  a  county  road  has  been  in- 
cluded within  the  limits  of  an  incor- 
porated town,  and  the  municipal  au- 
thorities of  said  town  have  assumed 
control  of  such  road,  they  may,  under 
their  general  powers  conferred  by  stat- 
ute with  reference  to  streets,  alleys, 
etc.,  authorize  a  railroad  company  ta 
use  a  portion  of  said  road  for  the  pur- 
pose of  constructing  its  railway  alonjj 
the  same,  in  accordance  with  the  stat- 
ute which  provides  for  such  construc- 
tion. Yates  V.  West  Grahon,  34  W.  Va. 
783,   12   S.    E.   1075. 

Subway. — The  authority  to  allow  the 
use  of  its  streets  by  a  railroad  company 
includes  the  right  to  permit  the  com- 
pany to  run  under  the  streets  as  well 
as  upon  them.  Terry  v.  Richmond,  94 
Va.  537,  27   S.  E.  429. 

Exclusive  Franchises. — It  is  not  suf- 
ficient that  the  exercise  of  power  to 
grant  exclusive  privileges  or  franchises 
may  be  convenient;  such  power  must 
be  either  expressly  granted  or  it  must 
be  essential  and  indispensable  to  the 
powers  expressly  granted,  or  to  the  de- 
clared objects  and  purposes  of  the  cor- 
poration. Parkersburg  Gas  Co.  zk 
Parkersburg,  30  W.  Va.  435,  4  S.  E. 
650,   653. 

The  city  of  Parkersburg,  by  its  act 
of  corporation,  was  authorized  to  **con- 
tract  and  be  contracted  with,  sue  and 
be  sued;"  and  it  was  also  declared  that 
it  "generally  will  have  all  the  rights, 
franchises,  capacities,  and  powers  ap- 
pertaining to  like  corporations  in  the 
commonwealth."      Acts      of      Virginia. 
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I860,  p.  354;  and  by  the  general  statutes 
in  force  at  that  time,  it  was  declared 
that  such  corporation  "shall  have  power 
to  lay  all  streets,  walks,  or  alleys,  alter 
or  improve  and  light  the  same,  and 
have  them  kept  in  good  order."  Section 
25,  ch.  54,  Code  Va.  (Ed.  1860),  317; 
Code  of  West  Virginia,  ch.  47,  §  28. 
These  statutes  contain  all  the  express 
authority  possessed  by  the  city  of  Park- 
ersburg  at  the  time  it  passed  the  ordi- 
nance in  question,  in  reference  to  the 
subject  embraced  in  said  ordinance. 
Held,  that  neither  the  charter  of  the 
city,  nor  the  general  statute  in  relation 
to  municipal'  corporations,  above 
quoted,  conferred  upon  said  city  the 
power  to  delegate  to  a  private  corpora- 
tion the  exclusive  privilege  of  using 
the  streets  and  alleys  of  the  city  for 
laying  gas  pipes  and  furnishing  the  city 
and  its  inhabitants  with  gas  for  thirty 
years.  Parkersburg  Gas  Co.  v.  Parkers- 
burg,  30  W.  Va.  435,  4  S.   E.  650. 

The  council  of  the  town  of  Clarks- 
burg, in  1887,  had  no  power,  either  un- 
der its  charter  or  under  the  general  stat- 
ute law  governing  towns  or  cities,  to 
grant  an  exclusive  franchise  for  twenty 
years  to  a  private  corporation  to  use 
its  streets  for  the  conveyance  of  elec- 
tricity for  public  use  in  the  city. 
Clarksburg  Electric  Light  Co.  v. 
Clarksburg,  47  W.  Va.  739,  35  S.  E.  994. 

8.    To     Whom     Granted— Powers     of 
Grantee. 

Although  such  franchise  is  usually 
conferred  upon  a  private  corporation, 
it  may  be  granted  to  an  individual;  and, 
with  the  consent  of  the  council  having 
such  delegated  power  over  the  subject, 
he  may  make  a  valid  assignment  of  the 
same  to  a  private  corporation,  organ- 
ized for  the  purpose  of  constructing 
and  operating  such  strp*»t  railway. 
Watson  V.  Fairmont,  etc.,  R.  Co.,  49 
W.  Va.  528,  39  S.   E.  193. 

The  holder  of  a  street  railway  fran- 
chise, althougli  privately  interested  in 
the  enterprise  thereby  provided  for,  is 
oevertheless  an  agency  or  instrumental- 


ity in  the  hands  of  the  public  author- 
ities for  the  accomplishment  of  pub- 
lic purposes  and  benefits  and  subject 
to  their  control,  and  private  property 
may  lawfully  be  taken  and  damaged  in 
the  execution  of  the  ordinance,  but  the 
constitution  and  statutes  provide  that 
just  compensation  shall  be  paid  to  the 
owner  of  the  property  so  taken  and 
damaged.  Watson  v.  Fairmont,  etc.,  R. 
Co.,  49  W.  Va.  528,  39  S.  E.  193. 

Grant  to  Unorganized  Company. — 
The  grant  by  a  city  or  town  to  an  in- 
tended corporation  of  a  franchise  to 
use  its  streets  for  the  conveyance  of 
electricity  for  public  use  in  the  town 
or  city  is  valid,  though  at  its  date  the 
corporation  is  not  chartered,  but  is 
later  chartered,  and  accepts  the  grant. 
Clarksburg  Electric  Light  Co.  v. 
Clarksburg,  47  W.  Va.  739,  35  S.  E. 
994. 

4.   Procedure  to  Obtain, 
a.    Nature  cf  Proceedings. 

The  granting  of  a  franchise  is  a  leg- 
islative, not  a  judicial,  function.  An 
application  for  such  a  franchise  is,  in 
no  sense,  nor  to  any  extent,  a  proceed- 
ing inter  partes.  Nor  is  it  an  ad- 
versary proceeding.  It  is  not  adverse 
in  a  legal  sense  to  the  municipal  cor- 
poration to  whose  authorities  it  is 
made,  for  they  have  absolute  discretion 
to  grant  or  refuse  it,  and  from  their 
decision,  properly  given,  there  is  no 
appeal.  In  a  sense,  the  granting  of  the 
franchise  is  a  matter  of  grace,  proceed- 
ing voluntarily  from  them,  and  not  a 
right  which  anybody  can  obtain  by 
compulsory  process.  As  to  the  citizen, 
it  is  not  adverse,  for  under  the  power 
of  eminent  domain  his  property  may  be 
rightfully  taken  or  damaged,  pursuant 
to  the  franchise,  and  his  right  is  limited 
to  the  exaction  of  compensation,  which 
does  not  arise  upon  the  application  for, 
or  granting  of,  the  franchise.  Ben- 
wood  V.  Wheeling  R.  Co.,  53  W.  Va. 
465,  44  S.   E.  271. 

>  b.  Notice 

I      The  notice  required  by  §  1  of  chapter 
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29  of  the  acts  of  the  legislature  of  1901, 
is  provided  merely  in  aid,  protection 
and  extension  of  the  right  to  be  heard 
by  petition,  and  need  not  set  forth  the 
day  on  which  the  application  will  be, 
or  is  expected  to  be,  acted  upon.  As 
the  act  requires  the  application  to  be 
filed  thirty  days  before  action  upon  It, 
and  forbids  any  action  upon  it  until 
after  thirty  days'  publication  of  notice, 
the  notice  is  merely  intended  to  apprise 
the  public  of  its  pendency.  Benwood 
V.  Wheeling  R.  Co.,  53  W.  Va.  465,  44 
S.  E.  271. 

Assent  from  a  town  council  to  a 
railroad  company  authorizing  the  oc- 
cupants of  the  streets  of  such  town  un- 
der §  10,  ch.  52,  of  the  Code,  is  not  a 
franchise  within  the  meaning  of  ch.  29, 
acts  of  1901 ;  therefore,  it  is  not  neces- 
sary that  the  notice  required  by  ch.  29, 
acts  of  1901,  should  be  given  before  the 
entry  of  an  order  authorizing  the  oc- 
cupation of  the  street.  Belington,  etc, 
R.  Co.  V.  Alston,  54  W.  Va.  597,  46  S. 
E.  612. 

c.   Objections. 

Whether  the  establishment  of  a 
double  track  system  of  electric  railways 
in  a  street,  in  addition  to  a  single  track 
.system  already  there,  will  unduly  over- 
crowd the  street,  and  render  it  unsafe 
to  travelers  thereon,  is  a  matter  for  the 
city  authorities  to  deal  with,  and  not 
a  competing  corporation  seeking  to 
maintain  a  monopoly  in  the  street. 
Newport  News,  etc.,  R.  Co.  v.  Hamp- 
ton Roads  R.,  etc.,  Co.,  102  Va.  795,  47 
S    E.  839. 

5.    Construction    of    Franchise — Power 
to  Grant  Rival  Franchise. 

The  grant  of  an  exclusive  franchise 
will  not  be  implied,  or  presumed.  In 
case  of  a  doubt  as  to  the  meaning  of  an 
ordinance  or  charter  under  which  such 
exclusive  right  is  claimed,  such  charter 
or  ordinance  will  be  construed  against 
such  right.  Parkersburg  Gas  Co.  z'. 
Parkersburg,  30  W.  Va.  435,  4  S.  E. 
650. 

It  is  well  settled  that  the  grant  of  an 


exclusive  privilege  or  franchise,  even 
when  legally  granted,  will  not  extend 
beyond  its  obvious  meaning.  Parkers- 
burg Gas  Co.  V.  City  of  Parkersburg, 
30  W.  Va.  435,  4  S.  E.  650. 

Thus  the  grant  by  a  city  to  a  gas 
company  of  the  exclusive  privilege  of 
lighting  the  city  with  gas  does  not  de- 
prive the  city  of  the  power  to  contract 
with  an  electric  light  company  for 
lighting  that  city  with  electric  lights. 
Parkersburg  Gas  Co.  v.  Parkersburg,  30 
W.  Va.  435,  4  S.  E.  650. 

An  invalid  exclusive  grant  does  not 
prevent  the  city  from  granting  to  an- 
other corporation,  within  said  term,  the 
privilege  to  occupy  its  streets  for  the 
same  purpose.  Clarksburg  Electric 
Light  Co.  V.  Clarksburg,  47  W.  Va. 
739,  35  S.  E.  994. 

Such  exclusive  grant,  being  void,  is 
not  a  valid  contract  protected  by  the 
provisions  in  the  federal  or  state  con- 
stitutions forbidding  the  passage  of  any 
law  impairing  the  obligation  of  con- 
tracts. Clarksburg  Electric  Light  Co. 
V.  City  of  Clarksburg,  47  W.  Va.  739, 
35    S.    E.   994. 

The    grant   by   the   board    of   super- 
visors of  a  county  to  a  street  railway 
company  of  the  right  to  place  a  double 
line  of  tracks  along  a  certain  road  in 
the  county  gives  to  such  company  no 
vested  right  which  can  not  be  impaired 
or   altered   by   the   council   of  a   town, 
subsequently    incorporated,    and    com- 
prising   that    road    within    its    borders, 
provided    the    action    of    the    town    be 
reasonable  and   proper.     Such  a  grant 
does  not  confer  upon  such  company  the 
exclusive  right  to  use  and  occupy  such 
street  with  its  street  car  line,  and  the 
council  of  the  town  may  grant  to  an- 
other street  railway  company  the  right 
to  use  and  occupy  such  street  with  its 
I  tracks.     In  the  case  at  bar  the  town  of 
I  Phoebus  was  well  warranted  in  the  ex- 
;  ercise  of  its  right  to  promote  the  wel- 
I  fare  of  its  citizens  to  grant  such  right 
^  to   another   company.     Newport   News, 
I  etc.,  R.  Co.  V.  Hampton  Roads  R.,  etc., 
'  Co.,    102    Va.    795,    47    S.    E.    839. 
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6.  Nature  of  Franchises — Power  of 
City  to  Restrict,  Regulate  or  Re- 
voke. 

a.  In  General. 

Franchises  in  this  state  have  always 
been  granted  with  a  view  to  subserve 
the  public,  and  are  deemed  public 
trusts,  to  be  regulated  and  managed  by 
the  legislature  through  its  different 
agents.  Roper  v.  McWhorter,  77  Va. 
214. 

b.  Light  and  Water  Franchises. 
Under  the  general  statute  law  of  West 

Virginia  governing  cities  and  towns,  a 
grant  by  a  municipal  corporation  of  the 
privilege,  not  exclusive,  of  occupying  its 
streets  for  the  conveyance  of  electricity 
for  public  use  therein,  confers  a  valid 
franchise,  and  is  a  contract  protected 
by  the  provisions  in  state  and  federal 
constitutions  prohibiting  the  passage  of 
any  -law  impairing  the  obligations  of 
contracts.  (The  question  of  the  rea- 
sonableness of  the  term  of  such  grant 
not  considered.)  Clarksburg  Electric 
Light  Co.  V,  City  of  Clarksburg,  47  W. 
Va.  739,  35  S.  E.  994. 

The  legislature,  in  1850,  chartered  a 
company  to  open  streets,  etc.,  in  a  city 
to  lay  water  pipes,  provided  they  be, 
as  soon  as  practicable,  repaired  by  the 
company  at  its  own  expense,  subject  to 
the  approval  of  the  superintendent  of 
police  or  the  council.  The  council,  in 
1889,  ordained  that  no  person  should 
open  the  streets  without  previous,  per- 
mission from  the  mayor,  and  depositing 
with  the  city  treasurer  such  a  sum  as 
the  committees  on  streets  should  deem 
sufficient  to  repair  the  street,  under  a 
penalty.  Held,  the  ordinance  was  ultra 
vires.  Wheat  v.  Alexandria,  88  Va.  742, 
14  S.  E.  672. 

A  general  power  contained  in  a 
charter  authorizing  an  aqueduct  com- 
pany to  open  ground  in  the  streets  of 
a  city  or  town  for  the  purpose  of  lay- 
ing and  repairing  its  water  pipes  is 
subordinate  to  the  power  and  control 
that  the  city  or  town  then  has,  or  that 
may   be   thereafter   conferred    upon    it. 


over  its  streets.  The  power  granted  to 
the  company  is  subject  to  legislative 
control  as  to  the  manner  of  its  exer- 
cise. Such  control  is  simply  an  exer- 
cise by  the  state  of  its  police  power,  and 
does  not  impair  any  contract  obligation 
with  the  company.  Petersburg  v. 
Petersburg  Acqueduct  Co.,  102  Va.  654, 
47  S.  E.  848,  distinguishing  Wheat  v. 
Alexandria,  88  Va.  742,  14  S.  E.  072. 

A  company  chartered  over  three- 
quarters  of  a  century  ago  for  the  purpose 
of  supplying  water  to  a  sparsely  settled 
town  of  a  few  thousand  inhabitants, 
with  the  privilege  of  opening  streets 
and  highways,  and  which  has  only  ex- 
ercised its  privilege  to  a  very  limited  de- 
gree— furnishing  drinking  water  to  only 
a  small  part  of  the  town — can  not  (after 
the  town  has  grown  to  be  a  city, 
and  ex't>ended  a  large  sum  of  money 
in  furnishing  the  entire  city  with  a  com- 
plete water  system  for  all  purposes) 
under  its  general  grant  of  power,  dig 
up  or  obstruct  the  streets  of  the  city, 
against  its  will,  for  the  purpose  of  en- 
larging or  extending  its  system.  In 
the  case  in  judgment,  the  further  fact 
that  the  company  is  practically  insol- 
vent and  without  means,  either  ks  re- 
gards capital  or  water  supply,  of  prop- 
erly enlarging  its  system  justifies  the 
conclusion  that  its  undertaking  is  an 
abuse  rather  than  a  legitimate  exercise 
of  charter  rights.  Petersburg  v.  Peters- 
burg Aqueduct  Co.,  102  Va.  654,  47 
S.  E.  848,  distinguishing  Wheat  v.  Al- 
exandria, 88  Va.  742,  14  S.  E.  672. 

There  is  no  conflict,  therefore,  be- 
tween the  provision  of  a  charter  au- 
thorizing a  company  to  open  ground  in 
the  streets  and  highways  of  the  city  of 
Petersburg  for  the  purpose  of  laying 
or  repairing  its  pipes  and  the  general 
statute,  found  in  §  1093  of  the  Code  and 
the  provisions  of  §  6,  clause  8,  of  the 
charter  of  the  city,  that  "no  company 
shall  occupy  with  its  works,  the  streets 
of  the  city  without  the  consent  of  the 
council,"  and  clause  9  of  the  same  sec- 
tion, that  the  city  shall  hive  power  "to 
prevent  the  cumbering  of  streets  ♦   ♦   ♦ 
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in  any  manner  whatsoever."  Acts, 
1874-75,  p.  147.  Petersburg  v.  Peters- 
burg Aqueduct  Co.,  103  Va.  654,  660, 
47  S.  E.  848,  distinguishing  Wheat  v. 
Alexandria,  88  Va.  742,  14  S.  E.  672. 
c.   Steam  Railroads. 

When  a  grant  by  a  municipality  to  a 
railroad  company  to  construct  its  road 
upon  or  over  a  street  is  accepted,  it 
constitutes  a  contract  which  can  not 
be  arbitrarily  revoked  or  impaired  by 
the  municipality;  but  such  grant  is  sub- 
ject always  to  conditions  imposed  upon 
it  by  statute  or  by  the  terms  of  the 
grant,  and,  moreover,  is  subject  also 
to  the  proper  exercise  of  police  power 
by  the  municipality.  Town  of  Mason 
V.  Ohio  River  R.  Co.,  51  W.  Va.  183,  41 
S.  E.  418. 

A  railroad  company,  although  no 
power  is  reserved  to  amend  or  repeal 
the  charter,  is  nevertheless  subject, 
like  individuals,  to  such  police  laws  as 
the  legislature  may  from  time  to  time 
enact  for  the  protection  and  safety  of 
citizens,  and  the  general  convenience 
and  good  order.  These  laws,  although 
imposing  liabilities  and  duties  on  the 
company  other  than  those  contained  in 
its  charter,  or  existing  when  it  was 
granted,  do  not  impair  the  obligation 
of  the  contract  implied  therein.  Rich- 
mond, etc.,  R.  Co.  V.  Richmond,  26 
Gratt.  83,  101. 

-A  grant  by  a  municipality  to  a  rail- 
road company  to  build  its  road  upon 
or  across  a  street  confers  no  right  to 
destroy  the  street,  or  to  have  exclusive 
use  of  it,  but  contemplates  a  joint  use 
of  the  street  by  the  public  and  the  com- 
pany, and  the  municipality  has  pDwer 
to  enforce  a  proper  use  of  the  grant, 
and  may  restrict  the  company  to  the 
use  of  only  so  much  of  the  street  as 
is  absolutely  necessary  for  its  use  and 
consistent  with  the  public  use,  and  may 
compel  a  change  of  location  or  total 
removal  of  a  side  track  materially  im- 
pairing the  use  of  the  street  by  ren- 
dering the  part  assigned  for  public  pas- 
sage too  narrow.  Mason  v.  Ohio  River 
R.  Co.,  51  W.  Va.  183,  41  S.  E.  418. 


\. 


An  improper  use,  damaging  to  the 
public,  by  a  railroad  company  of  a 
grant  of  right  of  way  over  the  streets 
of  a  town  constitutes  a  public  nuisance 
and  is  subject  to  indictment.  Mason  v. 
Ohio  River  R.  Co.,  51  W.  Va.  183,  41 
S.  E.  418. 

The  power  to  lay  its  track  and  move 
ts  cars  through  one  of  the  streets  of 
the  city  does  not  necessarily  imply  the 
power  to  move  them  by  steam,  nor 
does  the  authority  to  use  steam  en- 
gines on  the  railroad  necessarily  imply 
a  perpetual  grant  for  all  time  to  run 
steam  engines  through  the  most  popu- 
lous streets  of  the  city.  To  justify  such 
an  interpretation  an  express  grant  must 
be  contained  in  the  charter  itself,  or 
must  arise  from  the  most  patent  and 
necessary  implication,  in  the  absence 
of  which  it  is  competent  for  the  legis- 
lature to  confer  upon  the  city  council 
the  power  to  regulate  the  rate  of  speec 
of  locomotives,  engines,  and  cars  upon 
the  railroad  with'n  the  city  of  Rich- 
mond and  to  wholly  exclude  said  en- 
gines; and  an  ordinance  passed  in  con- 
formity with  such  statute  is  valid. 
Richmond,  etc,  R.  Co.  v.  Richmond,  26 
Gratt.   83,  97. 

By  the  act  of  February  25,  1834,  in- 
corporating the  Richmond,  Fredericks- 
burg &  Potomac  Railroad  Company,  it 
was  provided  that,  "for  the  purpose  of 
receiving  subscriptions  to  the  amount 
of  $700,000,  in  shares  of  $100  each,  to 
constitute  a  joint  capital  stock,  for  the 
purpose  of  making  a  railroad  from 
'^ome  point  within  the  corporation  of 
Richmond  City,  to  be  approved  by  the 
common  council,  to  some  point  withirk 
the  corporation  of  Fredericksburg." 
subscription  books  should  be  opened 
at  Richmond.  Fredericksburg,  and  other 
places,  etc.  By  §  24  of  said*  act  it  wa- 
provided  that  the  president  and  direct- 
ors, or  a  majority  of  them,  should  have 
power  to  purchase  with  the  funds  of 
the  said  company,  and  place  on  the 
railroad  constructed  by  them  under 
this  act,  "all  machines,  wagons,  ve- 
hicles, carriages  and  teams  of  any  de- 
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scription  whatsoever,  which  they  may 
deem  necessary  and  proper  for  the  pur- 
pose of  transportation."  On  the  23d 
day  of  December,  1824,  the  council  of 
the  city  of  Richmqnd,  in  response  to 
preamble  and  resolution  of  the  presi- 
dent and  directors  of  the  railroad  com- 
pany, adopted  a  resolution  authorizing 
the  company  to  conduct  the  said  rail- 
road from  the  Richmond  turnpike  along 
H  street  (Broad  street)  to  a  point  at 
or  near  the  intersection  of  said  street 
and  Eighth  street,  and  to  terminate 
the  same  by  suitable  connections  with 
contemplated  warehouses  and  work- 
shops of  the  company  on  lots  No,  477, 
478,  etc.  This  resolution  contained  a 
proviso  in  these  words:  ''Provided 
further,  that  the  corporation  of  Rich- 
mond shall  not  be  considered  as  hereby 
parting  with  any  power  or  chartered 
privilege  not  necessary  to  the  said  rail- 
road company  for  constructing  said 
railroad  and  connecting  same  with  the 
depot  of  said  company  within  the  limits 
of  the  city."  By  the  act  of  May  24, 
1870,  providing  a  charter  for  the  city 
of  Richmond,  the  legislature  vested  in 
the  council  of  said  city  the  power  "to 
prevent  the  cumbering  of  streets,  ave- 
nues, walks,  public  squares,  lanes,  al- 
leys or  bridges  in  any  manner  whatso- 
ever," and  the  power  "to  determine  and 
designate  the  route  and  grade  of  any 
railroad  to  be  laid  in  that  city,  and  to 
restrain  and  regulate  the  rate  of  speed 
of  locomotives,  engines  and  cars  upon 
the  railroads  within  said  city,  and  may 
wholly  exclude  said  engines  or  cars  if 
they  please;  provided  no  contract  may 
be  thereby  violated."  By  the  ordinance 
of  May  13,  1872,  the  city  council  of 
Richmond  prohibited  the  Richmond, 
etc.,  R.  R.  Co.  from  operating  any  car, 
engine,  carriage  or  other  vehicle  of  any 
kind  propelled  by  steam  upon  that  part 
of  Broad  street  east  of  Belvedere  street 
in  said  city  on  and  after  the  first  day 
of  January,  1874.  Upon  prosecution 
for  violating  this  ordinance,  it  was  con- 
tended by  the  railroad  company  that 
under   the   two  sections   of  its   charter 


above  set  out  it  had  a  vested  or  con- 
tract right  to  operate  its  trains  and 
engines  propelled  by  steam  power  upon 
and  along  the  entire  length  of  Broad 
street  in  perpetuity.  Held,  that,  said 
section  of  its  charter  did  not,  in  ex- 
press terms,  or  by  necessary  implica- 
tion, vest  in  the  company  the  right  to 
propel  its  engines  through  the  streets 
of  a  city  without  consent  of  the  cor- 
porate authorities  of  the  city;  that  un- 
der the  section  of  the  city  charter  above 
quoted,  the  city  authorities  had  the 
right  to  prevent  the  propelling  of  the 
cars  of  the  railroad  company  by  steam 
through  the  streets  of  the  city  provided 
no  contract  was  thereby  violated  and 
that  under  the  reservation  contained 
in  the  proviso  of  the  resolution  of  the 
city  council  on  the  23d  of  December, 
1834,  the  ordinance  preventing  the  use 
of  cars  propelled  by  steam  upon  that 
part  of  Broad  street  mentioned  therein 
did  not  impair  the  obligation  of  any 
contract  between  the  city  and  the  rail- 
road. Richmond,  etc.,  R.  Co.  v.  Rich- 
mond, 26  Gratt.  83. 

By  ordinance  passed  May  13,  1872. 
the  Richmond  city  council  prohibited 
said  company  from  operating  trains, 
engines,  or  any  other  vehicle  propelled 
by  steam  upon  and  along  that  portion 
of  Broad  street  east  of  Belvedere  street 
in  said  city.  At  the  time  the  permis 
sion  to  the  company  to  lay  its  track> 
and  operate  its  trains  upon  Broad  street 
was  given,  that  thoroughfare  was  n 
mere  turnpike,  neither  graded  nor 
paved  and  with  only  a  few  scattering 
houses  here  and  there  on  each  side. 
At  the  time  the  aforementioned  ordi- 
nance was  passed,  said  street  had  be- 
come one  of  the  most  populous  streets 
in  the  city,  and  was  the  principal  street 
for  the  shop  and  retail  business  of  the 
city,  with  a  large  and  constantly  grow- 
ing resident  population.  In  addition, 
large  crowds  of  people,  especially  ladies 
and  children,  were  attracted  to  it  every 
day,  and  all  hours  of  the  day,  from  the 
fact  that  it  had  become  the  principnl 
market    and    shopping    district    of    the 
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whole  city.  It  further  appeared  from 
the  evidence  in  the  record  that  the 
use  of  steam  to  propel  locomotives 
upon  this  street  had  the  effect  to  in- 
jure ihe  business  and  general  prosperity 
of  that  street  and  of  the  whole  city; 
and  that  notwithstanding  the  great  care 
and  watchfulness  with  which  the  rail- 
road had  been  managed,  the  use  of 
steam  power  had  been  the  occasion  of 
many  fearful  accidents.  Held,  that  un- 
der these  conditions  the  ordinance  for- 
bidding the  use  of  steam  as  a  motive 
power  upon  said  street  was  not  unrea- 
sonable, and  that  under  its  general  po- 
lice power,  independent  of  special 
power  from  the  legislature,  the  city 
council  had  the  authority  to  adopt  such 
ordinance.  Richmond,  etc.,  R.  Co.  v. 
Richmond,  26  Gratt.  83,  98. 
d.   Street  Railways. 

The  power  of  a  municipal  corporation 
to  control  and  regulate  the  use  of  its 
streets  is  an  inherent  and  continuing 
one,  to  be  exercised  as  often  and  when- 
ever the  municipal  council  may  think 
proper,  subject  only  to  the  limitation 
that  it  must  act  in  good  faith,  and  the 
regulation  be  reasonable,  and  not  im- 
posed arbitrarily  or  capriciously,  the 
presumption  being  in  favor  of  the  pro- 
priety and  validity  of  what  the  city  has 
directed  to  be  done.  Newport  News, 
etc.,  R.  Co.  V.  Hampton  Roads  R.,  etc., 
Co.,  102  Va.  795,  47  S.  E.  839;  Wash- 
ington, etc.,  R.  Co.  V.  Alexandria,  98 
Va.  344,  36  S.  E.  365. 

Of  this  power  it  can  not  divest  itself 
by  contract  or  otherwise,  and  although 
it  may  have  granted  to  a  street  railway 
company  the  right  to  lay  a  double 
track  in  its  streets,  this  right  may  be 
recalled,  with  impunity,  whenever  the 
public  interest  requires  it.  This  is  the 
general  policy  of  the  state,  and  is  in 
accord  with  §  1093  of  the  Code.  The 
presumption  of  law  is  in  favor  of  the 
validity  and  propriety  of  a  regulation 
made  by  a  municipal  corporation  for 
the  use  of  its  streets.  Newport  News, 
etc.,  R.  Co.  V.  Hampton  Roads,  etc.,  R. 
Co.,  102  Va.  795,  47  S.  E.  839. 


Whether  a  city  which  has  ample 
power  to  control  and  regulate  the  use 
of  its  streets,  and  which  permits  a 
street  railway  company  to  lay  its  rails 
of  an  improved  pattern  in  the  streets, 
can  thereafter  require  the  company  to 
replace  its  rails  by  others  of  a  dif- 
ferent pattern,  depends  upon  the  rea- 
sonableness of  the  requirement,  and 
whether  it  was  made  in  good  faith  or 
not.  The  reasonableness  of  such  re- 
quirement is  a  question  for  the  court 
and  not  for  the  jury,  and  in  a  proceed- 
ing by  mandamus  to  compel  the  change 
of  rails,  the  court  may  award  the  man- 
damus, notwithstanding  the  verdict  of 
a  jury  finding  that  the  old  rails  had 
been  approved  by  the  city  in  the  first 
instance;  that  they  did  not  obstruct  the 
ordinary  use  of  the  street;  that  they 
were  of  an  improved  pattern,  and  that 
the  new  rail  was  not  a  necessary  inci- 
dent of  a  proposed  street  improvement. 
Washington,  etc.,  R.  Co.  v.  Alexandria, 
98  Va.  344,  36  S.  E.  385. 

Street  railway  companies  are  sub- 
ject to  reasonable  municipal  or  police 
control,  and  are  bound  by  reasonable 
ordinances  fixing  the  rate  of  speed* 
though  passed  after  they  had  obtained 
the  right  to  run  their  cars  upon  the 
streets  of  the  city.  Norfolk  R.,  etc., 
Co.  V.  Corletto,  100  Va.  355,  41  S.  E. 
740. 
e.    Subsequent  Change  of  Grade. 

Where  for  value  received  a  city  al- 
lowed a  company  to  lay  gas  or  water 
pipes  in  its  streets,  the  company  is  held 
to  have  accepted  the  privilege  subject 
to  the  city's  right  to  change  the  grade 
of  its  streets,  and  with  the  probability 
that  the  right  would  be  exercised.  The 
city  may  afterwards  lower  the  grade, 
and  if  in  so  doing  the  pipes  become  ex- 
posed and  obstructive,  it  may  require 
the  company  to  remove  them  or  have 
it  done  by  its  own  agents.  Roanoke 
Gas  Co.  V.  Roanoke,  88  Va.  810,  14  S. 
E.  665. 

If  the  company  have  any  remedy  for 
such  removal  of  the  pipes,  it  is  at  law 
for  compensation.    Is  not  the  injury  to 
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the  company  damnum  absque  injuria? 
Roanoke  Gas  Co.  v.  Roanoke,  88  Va. 
810,  14  S.  E.  665. 

The  company  accepted  the  privi- 
leges accorded  it  by  said  contract  with 
full  knowledge  not  only  that  the  city 
retained  the  power  to  change  the  grade 
of  its  streets,  as  in  its  judgment  and 
discretion  the  public  welfare  might  re- 
quire, but  also  of  the  probability  of  such 
change  in  a  new  city,  such  as  Roanoke. 
And  the  company  must  be  held  to  have 
accepted  its  said  privileges  subject  to 
the  right  of  the  city  to  change  the 
grade  of  its  streets,  and  with  the  prob- 
abilities that  the  right  -would  be  exer- 
cised. Roanoke  Gas  Co.  v.  Roanoke, 
88  Va.   810,     819,  14  S.  E.  665. 

It  is,  therefore,  undeniable  that 
though  a  city  may  have  agreed  for  a 
valuable  consideration  to  allow  a  com- 
pany to  lay  gas  or  water  pipes  in  its 
streets,  yet,  if  in  the  exercise  of  its  au- 
thority to  lower  the  grade  of  and  to 
remove  obstructions  from  its  streets, 
the  pipes  should  become  exposed  so  as 
to  obstruct  the  public  in  the  safe  and 
convenient  passage  along  them,  the 
municipal  authorities  may  of  right 
either  require  such  company  to  remove, 
or  they,  by  their  servants,  may  remove 
them  as  obstructions  and  nuisances. 
Roanoke  Gas  Co.  v.  Roanoke,  88  Va. 
810,  14  S.  E.  665. 

£.    Enjoining  Revocation   or   Interfer- 
ence. 

Where  a  railroad  company  has  law- 
fully laid  its  track  through  the  streets 
of  a  town,  an  injunction  will  lie  to  pre- 
vent the  town  authorities  from  tearing 
up  or  removing  such  track.  Belington, 
etc.,  R.  Co.  V.  Alston,  54  W.  Va.  597, 
46  S.  E.  612. 

An  injunction  is  not  the  proper  rem- 
edy to  prevent  the  council  of  a  town 
from  repealing  orders  granting  assent 
to  the  occupation  of  the  streets  of  the 
town.  Belington,  etc.,  R.  Co.  v.  Alston, 
54  W.  Va.  597,  46  S.  E.  612. 

The  municipal  council,  and  not  the 
court,  is  the  judge  of  the  expediency 


and  necessity  of  exercising  the  power 
to  change  the  grade  of  its  streets  in 
w^hich  a  gas  company  has  previously 
laid  its  pipes  under  the  authority  of  it*? 
franchise  from  the  city;  and  an  injunc- 
tion will  not  lie  to  prevent  its  exer- 
cise. Roanoke  Gas  Ca.  v.  Roanoke, 
88  Va.  810,  14  S.  E.  665. 
7.   Forfeiture  of  Franchise. 

The  forfeiture  of  its  franchise  to  Hf 
tracks  in  a  street  incurred  by  the  fail- 
ure of  a  street  railway  company  to 
complete  its  road  within  a  certain  tir^e 
may  be  waived  by  the  state  and  the 
municipality,  and  the  waiver  of  such 
forfeiture  is  not  the  granting  of  a  ne»v 
right.  Nor  can  such  forfeiture  be 
taken  advantage  of  in  a  private  action, 
but  can  be  enforced  only  on  behalf  of 
the  public  at  the  election  of  the  .sr;«te. 
Newport  News,  etc.,  R.  Co.  v.  Hamp- 
ton Roads,  R.,  etc.,  Co.,  103  Va.  795,  47 
S.  E.  839. 

Where  the  failure  of  a  street  rail- 
way company  to  complete  its  road 
within  the  time  stipulated  in  its  ch?r- 
tcr  is  due  to  causes  extrinsic,  and  ^n 
no  wise  the  fault  of  the  compiny  (as 
by  an  injunction  of  a  court),  the  rli^ht 
of  the  company  is  not  lost.  Newport 
News,  etc.,  R.  Co.  v.  Hampton  Roads 
R.,  etc.,  Co.,  102  Va.  795,  47  S.  E.  839. 

VIIL  Council  or  Ooveming^ 
Body. 

A.    MEMBERS  —  ELIGIBILITY, 
ELECTION.  AND  RETURN. 

See  post,  "Appointment  and  Elec- 
tion," IX,  B. 

The  act  of  the  assembly  (acts  of 
1883-84,  p.  57)  amendmg  ttie  charter 
of  the  city  of  Portsmouth,  and  provid- 
ing that  the  qualifications  of  any  per- 
son or  persons  elected  as  councilmen 
shall  be  adjudged  of  by  the  council 
and  determined  by  a  majority  vote 
thereof,  intended  to  give  the  council 
an  authority  similar  to  that  which  the 
constitution  gives  to  the  general  as- 
sembly to  determine  the  right  of  a 
member  to  a  seat,  if  the  same  should 
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be  contested,  and  applies  only  to  the 
case  of  a  contested  seat.  Jobson  v. 
Bridges,  84  Va.  298,  5  S.  E.  529. 

Section  13,  ch.  47,  of  the  Code  of 
West  Virginia,  which  requires  mem- 
bers of  municipal  councils  to  be  free- 
holders therein,  is  not  in  violation  of 
the  constitution  of  West  Virginia,  art 
4,  §  4,  which  provides  that,  "No  person 
except  a  citizen  entitled  to  vote  shall 
be  elected  or  appointed  to  any  office, 
state,  county  or  municipal;"  nor  does 
said  section  contravene  the  latter  clause 
of  §  5,  art.  4,  which  is  in  these  words: 
*'And  no  oath,  declaration,  or  test  shall 
be  required  as  a  qualification  unless 
herein  otherwise  provided."  Neither  ; 
does  said  statute  violate  §  8,  art.  4,  of 
the  constitution,  whereby  the  legisla- 
ture is  empowered  to  ''prescribe  by 
general  laws  the  terms  of  office,  pow- 
ers, duties,  and  compensation  of  all 
public  officers  and  agents,  and  the 
manner  in  which  they  shall  be  elected, 
appointed  and  removed."  State  v.  Mc- 
Allister, 38  W.  Va.  485,  18  S.  E.  770. 

The  council  of  the  city  of  Richmond, 
under  the  authority  of  §  1030  of  the 
Code,  is  the  judge  of  the  election, 
qualification  and  return  of  its  members, 
and  also  has  the  power  to  order  elec- 
tions to  fill  all  vacancies  in  that  body. 
The  hustings  court  of  said  city  has  no 
jurisdiction  to  decide  a  contest  over  an 
election  of  a  member  of  that  body,  even 
though  the  contestant  alleges  that  he 
can  not  obtain  just'ce  before  it.  Mem- 
bers of  the  city  council  are,  in  a  cer- 
tain sense,  officers,  but  the  city  officers 
referred  to  in  §  160  of  the  Code  are 
such  as  correspond  to  the  officers  of 
the  respective  counties  and  districts  of 
the  state,  such  as  sheriffs,  treasurers, 
clerks  and  attorneys  for  the  common- 
wealth. Mitchell  V.  Witt,  98  Va.  459, 
;J6  S.  E.  528. 

.  Section  1016  of  the  Code  of  1887, 
relating  to  the  election  of  members  of 
the  city  council,  does  not  apply  to  a 
town  having  less  than  5,000  inhabitants 
and  no  corporation  court,  notwithstand- 
ing §  5,  ch.   10,  of  said  Code  provides 


that  the  word  city  shall  be  construed 
to  mean  a  town  of  5,000  population  and 
a  corporation  court.  Roche  v.  Jones, 
87  Va.  484,  12  S.   E.  965. 

It  was  not  necessary  for  the  resi- 
dents of  the  town  of  Harrisville,  in  or- 
der that  the  town  might  become  a  cor- 
poration, to  obtain  a  certificate  of  in- 
corporation under  sections  two,  three, 
tour,  five,  six,  seven,  eight,  and  nine, 
of  chapter  47  of  the  Code  of  West  Vir- 
ginia, as  the  town,  within  the  limits 
aforesaid,  was  already  incorporated  by 
said  act.  But  all  other  parts  of  said 
chapter  47,  which  are  applicable  to  a 
town  incorporated  under  its  provisions, 
as  far  as  they  apply  to  a  town,  apply, 
substantially,  to  "The  town  of  Harris- 
ville," and  such  is  the  manifest  intent 
of  the  said  act.  And,  it  was  competent 
for  the  resident  voters  of  said  town  to 
elect  their  corporate  officers  under  the 
provisions  of  said  47th  chapter.  Doug- 
lass V.   Harrisville,  9  W.  Va.  162. 

B.  PROCEEDINGS  OF  COUNCIL. 
1.    Quorum. 

.\bsence  of  the  mayor  and  recorder 
can  not  prevent  the  holding  of  a  regu- 
lar meeting,  and  the  council,  when  in 
session,  is  entitled  to  the  use  of  the  of- 
ficial books  and  papers.  Benwood  v. 
Wheeling  R.  Co.,  53  W.  Va.  465,  472, 
44  S.  E.  271. 

An  important  distinction  between 
municipal  corporations  in  this  state 
and  the  old  English  municipal  corpora- 
tions is  this:  In  the  latter  when  its 
mayor  or  other  chief  officer  was  not 
present  at  a  corporate  assembly,  it 
could  transact  no  business  of  the  cor- 
poration; for  without  his  presence,  as 
its  head,  no  corporate  act  done  was 
valid,  while  in  this  state  the  presence 
of  such  chief  officer  is  immaterial,  pro- 
vided a  quorum  of  the  governing  body 
is  present.  Richards  v.  Clarksburg,  30 
W.  Va.  491,  4  S.  E.  774.  778. 

Under  a  city  charter  requiring  a 
quorum,  composed  of  a  majority  nf  the 
members  of  the  council,  for  the  tran.s- 
aclion  of  business,  less  than  a  quorum 
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can  not  convene  a  session  of  council 
and  transact  business.  Benwood  v. 
Wheeling  R.  Co.,  53  W.  Va.  465,  44  S. 
E.  271. 

The  attendance  of  a  quorum  is  a  con- 
dition precedent  to  everything.  L^ss 
than  a  quorum  are  without  power  to 
act  or  bind  anybody  in  any  manner. 
Their  action  being  absolutely  void, 
may  be  ignored  or  attacked  in  any  pi-o- 
ceeding.  Benwood  v.  Wheeling  R.  Co., 
53  W.  Va.   465,  476,  44  S.   E.  271. 

A  municipal  board  has  no  powers  ex- 
cept such  as  are  conferred  by  statute. 
It  can  transact  no  business  without  the 
presence  of  a  quorum.  That  a  quorum 
is  present  must  appear  upon  its  record 
as  a  fact,  and  not  as  a  mere  conclusion, 
or  opinion,  and  the  only  way  to  make 
it  appear  as  a  fact  is  to  set  forth  on 
the  minutes  the  names  of  the  persons 
in  attendance.  When  that  is  done  at 
the  beginning  of  the  session,  the  status 
so  established  is  presumed  to  continue, 
unless  the  contrary  appears  in  some 
way  upon  the  record.  Benwood  v. 
Wheeling  R.  Co.,  53  W.  Va.  465,  44  S. 
E.  271. 

Where,  in  such  cases,  less  than  a 
quorum  meet,  and  attempt  to  declare 
the  seat  of  an  absent  member  vacant 
and  elect  another  person  to  his  seat, 
and  still  another  to  the  seat  of  a  mem- 
ber whose  resignation  has  been  placed 
in  the  hands  of  the  mayor  but  not 
acted  upon,  before  the  other  regular 
members  appear,  thus  illegally  giving 
themselves  an  apparent  majority  in  the 
council,  the  alleged  elections  to  fill  va- 
cancies are  void,  and  the  strangers  so 
obtruded  upon  the  council  have  no 
right  to  vote,  and  no  measure  can  be 
passed  by  their  votes.  Benwood  v. 
Wheeling  R.  Co.,  53  W.  Va.  465,  44  S. 
E.  271. 

2.  Journal  or  Record  of  Proceedings. 

That  the  rccorder^pro  tem.  at  a  meet- 
ing at  which  application  for  a  franchise 
was  to  be  passed  on,  took  the  minute 
book  to  the  ofiicc  of  the  attorney  for 
the  railway  company  seeking  the  fran- 


chise, and  there  entered  in  it  the 
minutes  of  the  meeting,  is  immaterial 
where  it  is  not  claimed  that  the  pro- 
ceedings were  entered  otherwise  than 
as  they  occurred.  Benwood  v.  Wheel- 
ing R.  Co.,  53  W.  Va.  465,  44  S.  E.  271. 

Collateral  Attack.— Where  facts  es- 
sential to  give  a  town  council  jurisdic- 
tion appear  in  its  proceedings,  its  ju- 
risdiction is  not  open  to  collateral  at- 
tack. Shank  v.  Ravenswood,  43  W.  Va. 
242,  27  S.   IC.   223. 

Municipal  corporations  do  what  their 
recorded  acts  show,  and  parol  testi- 
mony is  not  admissible  to  impeach  such 
records.  In  an  action  of  trespass  for 
changing  grade,  where  the  recorded 
resolution  of  the  committee  on  streets, 
their  report  to  the  common  council, 
and  the  resolution  of  the  council 
thereon,  referred  only  to  relaying  gut- 
ters in  the  streets  in  question,  it  was 
improper  to  admit  testimony  of  mem- 
bers of  the  council  to  show  that  the 
council  in  fact  did  order  the  grade  of 
the  street  to  be  changed.  Page  v. 
Belvin,  88  Va.  985,  14  S.  E.  843. 

The  record  of  a  legally  constituted 
tribunal  is  aided  and  upheld  by  a  pre- 
sumption in  favor  of  regularity.  But 
there  can  be  no  presumption  in  favor 
of  a  record  made  by  persons  who  have 
no  shadow  of  authority  to  act.  By 
making  what  purports  to  be  a  record, 
they  can  not  preclude  an  inquiry  into 
their  authority  to  make  it,  without  so 
much  as  even  disclosing  who  they  are. 
To  allow  a  mere  general  statement  of 
I  conclusion  to  be  put  upon  the  minutes 
in  lieu  of  an  affirmative  statement  of 
such  a  jurisdictional  fact,  would  be  to 
ignore  the  maxim,  Fraus  latet  in  gen- 
eralibus  and  Dolus  versatur  in  gcn- 
eralibus,  where  their  application  is 
most  necessary.  Benwood  v.  Wheeling 
R,  Co.,  53  W.  Va.  465,  44  S.  E.  271. 

Although  in  a  collateral  proceeding, 
parol  evidence  is  not  admissible  to  con- 
tradict the  record  of  the  proceedings  of 
the  council  of  a  municipal  corporation, 
it  is  admissible  in  such  case  to  show 
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that  the  council  had  not,  and  could  not 
have,  convened  at  all,  or  acquired  the 
right  to  make  a  record,  when  the  al- 
leged elections  took  place,  although  the 
minutes  contain  the  recital,  "Roll  of 
members  called  and  a  quorum  found 
present."  Benwood  v.  Wheeling  R. 
Co.,  53  W.  Va.  465,  44  S.  E.  271. 

3.    Review  of  Proceedings. 

Certiorari,  and  not  mandamus,  is  the 
proper  remedy  to  review  the  proceed- 
ings of  a  municipal  council,  under  § 
23,  ch.  47  of  the  Code  of  West  Virginia. 
State  V.  McAllister,  38  W.  Va.  485,  18 
S.  E.  770.    See  the  title  NUISANCES. 

IX.  Municipal  Officers. 

A.  DISTINGUISHED  FROM  STATE 
OFFICERS. 

A  police  officer  is  an  officer  of  the 
state,  and  not  of  the  municipality  in 
which  he  exercises  his  office.  Burch  v, 
Hardwicke,  30  Gratt.  24;  Smith  v. 
Bryan,  100  Va,  199,  40  S.  E.  652. 

The  distinction  is  between  officers 
whose  duties  are  exclusively  of  a  local 
nature  and  officers  appointed  for  a  par- 
ticular locality,  but  yet  whose  duties 
are  of  a  public  or  general  nature.  When 
they  are  of  the  latter  character  they  are 
state  officers,  whether  the  legislature 
itself  makes  the  appointment  or  dele- 
gates its  authority  to  the  municipality. 
Burch  V.   Hardwicke,  30  Gratt.  24,  38. 

The  state  constantly  makes  use  of 
officers  of  the  corporation  in  the  dis- 
charge of  its  governmental  functions, 
and  requires  them  to  perform,  within 
the  corporate  limits,  duties  not  strictly 
or  properly  local  or  municipal  in  their 
nature.  In  the  performance  of  such 
duties,  they  exercise  state  powers,  and 
are  in  that  respect  state  officers.  Win- 
chester V.  Redmond,  93  Va.  711,  25  S. 
E.  1001. 

Speaking  upon  this  subject,  the  Vir- 
ginia court  of  appeals  says:  "Who. 
then,  are  the  'city  officers,'  in  the  true 
and  literal  sense  of  the  term?  It  is 
not  easy  to  define  them  in  all  cases; 
but  there  are  many  such  provided  for 


in  the  charter  of  the  city  of  Lynch- 
burg, and  in  the  charters  of  other  cities. 
Among  these  are,  perhaps,  city  engi- 
neers and  surveyors,  officers  having 
superintendence  and  control  of  streets, 
parks,  waterworks,  gas  works,  hos- 
pitals,  sewers,  cemeteries,  city  inspect- 
ors, and  no  doubt  many  others  well 
known  in  large  cities.  Their  duties  and 
functions  relate  exclusively  to  the  local 
affairs  (^f  the  city,  and  the  city  alone  is 
interested  in  their  conduct  and  adminis- 
tration. On  the  other  hand,  there  are 
many  officers,  such  as  city  judge, 
sergeant,  clerk,  commonwealth's  at- 
torney, treasurer,  sheriff,  high  con- 
stable, and  the  like,  some  of  whom  are 
recognized  by  the  constitution,  while 
others  are  not.  All  these  are  generally 
mentioned  as  city  officers,  and  they  are 
even  so  designated  in  the  constitution; 
but  no  one  has  ever  contended  that 
either  of  them  is  in  any  manner  subject 
to  the  control  and  removal  of  the 
mayor.  The  reason  is,  that  while  they 
are  elected  or  appointed  for  the  city, 
and  while  their  jurisdiction  is  confined 
to  the  local  limits,  their  duties  and 
functions,  in  a  measure,  concern  the 
whole  state.  They  are  state  agencies 
or  instrumentalities  operating  to  some 
extent  through  the  medium  of  the  city 
charters  in  the  preservation  of  the  pub- 
lic peace  and  good  government.  How- 
ever elected  or  appointed,  however 
paid,  they  are  as  much  state-officers  as 
constables,  justices  of  the  peace  and 
commonwealth's  attorneys,  whose  ju- 
risdiction is  confined  to  particular  coun- 
ties." Burch  V.  Hardwicke,  30  Gratt. 
24,  33,  34. 

B.    APPOINTMENT    AND     ELEC- 

TION. 
1.   Appointment, 
a.    Legislative  Appointment. 

The  legislature  incorporating  a  town 
may  appoint  the  officers  to  exercise 
their  functions  until  a  regular  election, 
notwithstanding  the  constitution  of 
1869,  art.  6,  §  20,  provides  that  town 
officers  shall  be  electors  of  such  towns. 
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Roche  V.  Jones,  87  Va.  484,  12  S.  E. 
965. 

Enabling  Act — Constitutionality. — So 
much  of  the  act  passed  the  5th  of 
March,  1870,  styled  the  enabling  act,  as 
provides  for  the  appointment  of  coun- 
cilmen  or  trustees  and  mayors  and 
other  officers  of  cities  and  towns,  is 
constitutional.  Richmond  Mayoralty 
Case,  1»  Gratt.  673. 

Section  20,  art.  6,  of  the  constitution, 
which  provides  among  other  things, 
that  there  shall  be  chosen  by  the  elect- 
ors of  every  city  a  mayor,  applies  only 
to  a  mayor  to  be  chosen  under  the  con- 
stitution, at  and  after  the  time  therein 
prescribed  for  the  purpose;  and  not  to 
one  appointed  to  perform  the  duties  of 
mayor  before  one  could  be  chosen  to 
enter  upon  the  duties  of  the  office  under 
the  constitution.  Richmond  Mayoralty 
Case,  19  Gratt.  673. 

b.   Particular  Officers. 

Deputy  Sergeant — Assent  of  Corpo- 
ration  Court — During  the  recess  of  the 
corporation  court,  the  sergeant  ap- 
points a  deputy  without  the  consent  in 
writing  of  the  judge  of  the  court;  but 
the  deputy  takes  the  oath  of  office  be- 
fore the  judge,  which  is  in  writing  and 
signed  by  the  deputy,  and  was  certified 
in  writing  by  the  judge.  This  is  a  suffi- 
cient consent  in  writing  by  the  judge, 
and  the  deputy  has  authority  to  ex- 
ecute a  writ  of  venire  facias  directed  to 
his  principal.  Craft  v.  Com.,  24  Gratt. 
602. 

Special  Police — Powers  of  Mayor. — 
The  mayor  of  a  city  is  not  authorized 
by  law  (§  1230,  Code  1887,  amended  by 
acts  1893-94,  p.  262)  to  appoint  a  special 
policeman  for  a  railroad  company.  Nor- 
folk, etc.,  R.  Co.  V,  Galliher,  89  Va.  639, 
16  S.  E.  935. 

Harbor  Inspector — Power  of  Harbor 
Commissioners. — The  act  approved 
March  3d,  1882,  session  acts,  1881-82, 
p.  216,  entitled,  "An  act  creating  a 
board  of  harbor  commissioners  of  Nor- 
folk and  Portsmouth,"  provides  that 
the  governor  shall  appoint  seven  com- 
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missioners,  and  defines  their  duties; 
that  material  excavated  in  the  harbor 
shall  be  deposited  in  designated  places; 
that  rules  and  regulations  be  made  to 
I  preserve  the  harbor;  that  to  defray  the 
expenses  there  shall  be  assessed  on 
Norfolk  county,  two-sevenths,  on  Nor- 
I  folk  city,  three-sevenths,  and  on  Ports- 
mouth, two-sevenths  of  the  estimate. 
The  commissioners  designated  such  a 
place,  and  to  enforce  the  deposit  there, 
employed  an  "inspector  of  dumping" 
j  at  $60  a  month  salary.  In  their  assess- 
I  mcnt  $75§  was  included  to  pay  that 
;  salary.  Portsmouth  admitted  the 
!  amount  was  reasonable,  yet  refused  to 
pay  any  portion  of  the  assessment  on 
the  ground  that  the  employment  of  the 
inspector  is  unauthorized  by  law.  The 
testimony  shows  that  his  employment  is 
essential  to  enforce  the  regulation  and 
to  prevent  the  obstruction  of  the  ap- 
proaches of  the  harbor.  Held,  the 
board  hath  lawful  authority  to  appoint 
such  inspector,  and  to  assess  the  sum 
necessary  to  pay  his  salary  upon  the 
city  of  Portsmouth  ratably  with  the 
county  and  the  city  of  Norfolk,  and 
the  mandamus  is  awarded  as  prayed 
for.  Groner  v.  Portsmouth,  77  Va.  488, 
School  Trustees.— Acts,  1870-71,  ch. 
308,  §  3,  makes  each  city  ward  a  school 
district;  §  7  provides  that  all  vacancies 
may  be  supplied  at  any  time  within 
sixty  days  after  occurrence  by  the  city 
council,  which  shall  divide  the  trustees 
into  three  classes,  to  hold  office,  one, 
two,  and  three  years  respectively;  and 
enacts  that,-  "should  the  city  council  in 
any  case  fail  to  act  within  the  time 
prescribed,  it  shall  he  the  duty  of  the 
board  of  vlucation  to  fill  the  vacancy 
or  vacancies  without  further  delay.'* 
In  1870  the  board  of  education  ap- 
pointed E.  and  five  others  trustees  for 
the  city  of  Portsmouth — three  for  each 
ward.  The  city  council  failed  to  divide 
them  into  three  classes.  They  con- 
tinued till  June,  1882,  when  the  city 
council  created  a  new  board  of  school 
trustees.  In  July,  1882,  the  board  of 
education    appointed     K.     and     eleven 


194 


Municipal  Corporations 


others  school  trustees — three  for  each 
ward,  the  wards  having  been  increased 
to  four — for  said  city;  who  duly  quali- 
fied, organized,  and  entered  upon  their 
duties.  In  August,  1882,  E.  and  the 
five  other  appointees  of  the  city  coun- 
cil obtained  from  the  judge  of  the 
hustings  court  of  Portsmouth  an  in- 
junction inhibiting  K.  and  his  eleven 
cotrustees  from  acting  as  members  of 
the  .school  board  of  Portsmouth,  etc. 
Defendants  demurred  and  answered. 
The  hustings  court,  on  28th  December, 
1882,  hearing  the  cause,  overruled  the 
demurrer  and  perpetuated  the  injunc- 
tion. On  appeal  to  this  court,  it  was 
held:  1.  As  this  case  involved  the 
question  of  title  to  office,  injunction 
was  not  the  proper  remedy,  and  the 
demurrer  to  the  bill  should  have  been 
sustained  and  the  bill  dismissed.  2. 
The  appointment  of  E.  and  his  five  as- 
sociates by  the  city  council  was  with- 
out authority  of  law,  and  void.  3.  The 
appointment  of  K.  and  his  eleven  co- 
trustees by  the  board  of  education  was 
pursuant  to  law,  and  is  valid.  Kilpat- 
rick  V.  Smith,  77  Va.  347.  See  the  title 
SCHOOLS. 
2.    Election. 

Powers  of  City  Council.— The  new 
charter  of  the  city  of  Petersburg  was 
granted  the  11th  of  March,  1875.  Under 
it  certain  officers  are  elected  by  the 
voters — others  by  the  council,  which  is 
composed  of  24  members,  elected  by 
the  voters,  one-half  every  other  year. 
In  May,  1882,  of  the  twelve  whose 
terms  expired  June  30th,  1882,  the 
voters  re-elected  one  and  replaced 
eleven  with  new  members.  At  the 
council's  first  meeting  under  this  char- 
ter, it  elected  the  officers  elective  by 
it,  and  ordained  that  similar  elections 
be  held  on  1st  of  July  every  two  years 
thereafter.  This  ordinance  was  ob- 
served until  the  28th  of  June,  1882, 
when,  twenty-two  members  being  pres- 
ent, sixteen,  including  eleven  whose 
terms  expired  on  the  third  day  there- 
after, against  the  protest  of  the  other 
six,  repealed  that  ordinance  and  elected 


all  the  officers  that  were  to  be  elected  by 
the  incoming  council  on  the  1st  of  July 
thereafter,  and  even  a  president  of  and 
standing  committees  for  the  incoming 
council.  The  new  council  coming  in 
the  1st  of  July,  1882,  ignored  these  pro- 
ceedings, organized  and  then  elected 
the  officers  elective  by  the  council.  On 
petition  by  the  officers  elected  the  28th 
of  June,  1882,  for  a  mandamus  to  com- 
pel the  city  auditor  to  pay  their  sal- 
aries, it  was  held:  The  power  exer- 
cised by  the  council  on  the  28th  of 
June,  1882,  in  enacting  the  ordinance  of 
that  date,  was  unreasonably  exercised, 
being  in  derogation  of  the  rights  of  the 
voters  of  the  city,  and  in  contravention 
of  the  spirit  of  the  charter,  and  that  or- 
dinance is  invalid.  And  the  elections 
held  under  that  ordinance  are  void,  not 
only  for  those  reasons,  but  on  the  ad- 
ditional ground  that  the  council,  on 
the  1st  of  July,  1S80,  at  its  first  meet- 
ing, elected  all  the  officers  elective  by 
it  for  the  term  of  two  years  commenc- 
ing on  that  day.  Having  exercised  its 
powers  of  election,  its  power  in  that 
respect  was  at  an  end.  (Anderson  and 
Christian,  JJ.,  dissenting.)  Kirkham 
V.  Russell,  76  Va.  956. 

When  a  city  council  is  composed  of 
two  bodies,  called  branches,  a  majority 
of  each  of  which  is  necessary  to  a 
quorum,  and  which  by  law  are  required 
to  meet  in  joint  session  at  the  first 
meeting  after  the  regular  charter  elec- 
tion, or  as  soon  thereafter  as  prac- 
ticable, and  elect  certain  city  officers, 
and  at  such  a  regular  meeting  fewer 
members  than  a  quorum  appear  in  each 
branch,  and  the  charter  empowers  a 
smaller  number  than  a  quorum  to  ad- 
journ from  time  to  time  and  compel  the 
attendance  of  absent  members,  and  in 
pursuance  thereof  the  council  had 
theretofore  provided  by  ordinance  that 
such  smaller  number  may  order  the 
city  sergeant,  or  any  of  his  deputies, 
to  arrest  the  absent  members,  or  any 
of  them,  and  cause  them  to  appear 
forthwith  at  the  place  of  meeting,  and 
there  to  remain  until   the  meeting  ad- 
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journ  or  leave  of  absence  be  given,  and 
had  also  previously  provided  by  ordi- 
nance that  the  first  branch,  upon  notice 
by  messenger  from  the  second  branch, 
shall  proceed  in  a  body  to  the  chamber 
of  the  second  branch  and  proceed  to 
elect  officers,  a  quorum  of  each  being 
present;  and  such  smaller  number  than 
a  quorum  so  meeting  do  cause  the  ab- 
sent members  to  be  so  arrested  and 
compelled  forthwith  to  attend,  and  be- 
fore any  adjournment  in  either  branch 
is  had,  the  second  branch,  by  messen- 
ger, gives  such  notice,  and  thereupon 
the  presiding  officer  of  the  first  branch 
and  a  minority  of  its  members  proceed 
willingly,  and  the  others  under  com- 
pulsion, into  the  chamber  of  the  second 
branch  and  the  election  of  officers  is 
there  proceeded  with,  and  a  majority 
of  such  first  branch  refuse  to  vote  in 
such  election,  but  a  majority  of  all  the 
members  in  such  joint  session  do  vote 
for  the  persons  elected,  such  election  is 
valid.  Schmulbach  v.  Speidel,  50  W. 
Va.  553,  40  S.  E.  424. 

3.   Contests. 

A  notice  of  contest  as  to  a  municipal 
office  which  shows  that  the  contestant 
was  the  opposing  candidate  for  such 
office  is  not  fatally  defective  in  not 
showing  that  the  contestant  had  the 
requisite  statutory  qualifications.  The 
statute,  which  is  §  1,  ch.  6,  Code  of 
1891,  relating  to  contests  for  county 
and  district  offices  makes  this  a  matter 
of  defense  on  the  part  of  the  contestee. 
Cushwa  V.  Lamar,  45  W.  Va.  326,  32 
S.  E.  10. 

Injunction  is  not  the  proper  rem- 
edy to  try  title  to  office,  and  a  demur- 
rer interposed  to  a  bill  seeking  to  de- 
termine the  title  to  an  office  by  means 
of  an  injunction  should  be  sustained. 
Kilpatrick  z'.  Smith,  77  Va.  347.  See 
ante,  "Members — Eligibility,  Election, 
and  Return,"  VIII,  A. 

C.   OFFICIAL  BONDS. 
1.  Approval  of  Bond. 

A  person  or  a  municipal  board  whose 
duty  it  is  to  approve  an  official   bond 


has  no  right  to  refuse  its  approval  on 
the  ground  that  the  person  offering  to 
qualify  has  no  title  to  the  office. 
Schmulbach  v.  Speidel,  50  W.  Va.  553, 
569,  40   S.   E.  424. 

The  right  of  persons  elected  mem- 
bers of  the  board  of  public  works  can 
not  be  prejudiced  by  failure  of  one 
branch  of  the  city  council  to  accept 
their  official  bonds  which  have  been 
duly  tendered  and  the  sufficiency  of 
which  is  not  questioned.  Schmulbach 
V.    Speidel,  50  W.  Va.  553,  569, 40  S.  E.  424. 

2.  Additional  Bonds. 

If  the  sergeant  of  a  city  in  which  the 
property  is  located  is  appointed  a  re- 
ceiver thereof  by  the  corporation  court 
in  a  suit  pending  therein,  it  is  not  neces- 
sary to  require  him  to  give  security  for 
the  faithful  performance  of  his  duty, 
as  it  is  covered  by  his  official  bond. 
Code,  1873,  p.  1124,  ch.  174,  §  5.  Moran 
V.  Johnston,  26  Gratt.   108. 

In  June,  1854,  H.  was  elected  ser- 
geant of  the  city  of  Norfolk  for  three 
years,  and  in  the  same  month  he  ex- 
ecuted his  official  bond  with  sureties 
in  the  penalty  of  $30,000;  that  being 
the  amount  fixed  by  the  court.  The 
condition  was  that  he  should  faith- 
fully discharge  the  duties  of  his  office. 
In  December,  1855,  the  justices  of  the 
city  having  been  regularly  summoned 
and  a  majority  present,  for  the  pur- 
pose of  examining  the  bond  of  H.,  an 
order  was  made  directing  him  to  give 
at  the  next  term  of  the  court,  a  new 
bond,  in'  the  penalty  of  $60,000,  with 
security;  and  this  he  does;  the  condi- 
tion in  both  being  the  same:  Upon  an 
estate  committed  to  him  he  receives 
money  before  the  order  for  the  second 
bond;  and  in  November,  1856,  his  ac- 
!  count  settled  showed  a  balance  against 
him.  Held,  the  court  had  authority  to 
take  the  second  bond,  and  therefore,  it 
is  valid  and  binding  on  the  sureties  in 
it.     Corprew  v.   Boyle,   24  Gratt.  284. 

3.  Liability  of  Principal  and  Sureties, 
a.    Generally. 

B.  having  been  elected  by  the  coun- 
cil of  the  city  of  Wheeling  collector  of 
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said  city  for  the  unexpired  portion  of 
the  current  term  of  said  office,  and 
haying  continued  to  hold  and  exercise 
the  duties  of  said  office  after  the  ex- 
piration of  said  current  term  and  until 
his  successor  was  elected  and  qualified, 
held:  First,  B.  legally  continued  to 
hold  and  exercise  the  duties  of  said  of- 
fice until  his  successor  qualified;  and 
second,  the  sureties  on  the  official  bond 
of  B.  are  bound  to  the  same  extent  for 
any  default  while  thus  in  office  after 
that  they  are  for  defaults  committed 
before  the  expiration  of  the  current 
term  specified.  Wheeling  v.  Black,  25 
W.  Va.  266. 

Sureties  on  an  official  bond  are  li- 
able for  money  in  the  hands  of  their 
principal  at  the  date  of  the  bond,  pro- 
vided such  money  forms  a  part  of  the 
fund  which  the  bond  was  intended  to 
secure,  and  came  to  the  hands  of  the 
principal  obligor  in  the  course  of  a 
precedent  term  of  office  or  employ- 
ment. If  they  make  the  defense  that 
the  money  was  collected  or  otherwise 
came  into  the  hands  of  the  principal 
before  the  execution  of  the  bond,  it  is 
incumbent  upon  them  to  show  also  that 
it  was  misapplied  before  that  time.  Par- 
sons V.  Miller,  46  W.  Va.  334,  32  S. 
E.   1017. 

b.   For  Interest  on  Taxes. 

A  city  or  other  collector  of  public 
taxes,  which  bear  interest,  is  liable  for 
interest  accrued  on  said  taxes;  and  if 
he  fails  to  account  for  the  same,  and 
instead  of  doing  so  he  deposijts  the 
proceeds  of  such  taxes  in  bank  and 
takes  to  his  own  use  the  interest  paid 
by  the  bank  on  such  deposit,  he  and  his 
sureties  will  be  liable  to  said  city  for 
the  specific  interest  so  received  by  him 
from  the  bank  on  such  proceeds. 
Wheeling  v.  Black,  25  W.  Va.  266,  267. 

When  a  collector  of  a  city  collects 
from  the  taxpayers  by  virtue  of  his  of- 
fice interest  on  taxes,  he  is  in  no  posi- 
tion to  assert  that  said  interest  was 
illegally  collected;  and  in  an  action 
brought  against  him  for  such  interest 


by  said  city  he  will  not  be  permitted 
to  defeat  the  same  by  alleging  such 
illegal  collection.  Wheeling  v.  Blacky 
25  W.  Va.  266,  267. 

c.    As  between   Sureties   on   Different 
Bonds. 

In  June,  1854,  H.  was  elected  ser- 
geant of  the  city  of  Norfolk  for  three 
I  years,  and  in  the  same  month  he  ex- 
1  ecuted  his  official  bond  with  sureties 
I  in  the  penalty  of  $30,000;  that  being  the 
I  amount  fixed  by  the  court.  The  con- 
dition was  that  he  should  faithfully  dis- 
charge the  duties  of  his  office.  In  De- 
cember, 1855,  the  justices  of  the  city 
having  been  regularly  summoned  and 
a  majority  present,  for  the  purpose  of 
examining  the  bond  of  H.,  an  order 
was  made  directing  him  to  give  at  the 
next  term  of  the  court,  a  new  bond,  in 
the  penalty  •f  $60,000,  with  security; 
and  this  he  d#€s;  the  condition  in  both 
being  the  same.  Upon  an  estate  com- 
mitted to  him  he  receives  money  be- 
fore the  order  for  the  second  bond; 
and  in  November,  1856,  his  account  set- 
tled showed  a  balance  against  him. 
Held,  the  sureties  in  both  bonds  are 
equally  liable  for  the  money  H.  failed 
to  pay  over.  Corprew  v.  Boyle,  24 
Gratt.  284. 

Application  of  Payments. — Where 
debts  are  due  by  a  town  sergeant  to 
the  town  under  bonds  with  different 
sets  of  sureties,  payments  made  by  said 
sergeant  will  be  so  applied,  if  possible, 
that  the  money  collected  under  one 
bond  shall  be  applied  to  the  relief  of 
the  sureties  in  that  bond;  and,  if  it  is 
shown  that  the  creditor  was  cognizant 
of  the  source  from  which  the  money 
was  derived  with  which  a  payment  was 
made,  it  shall  be  so  applied,  even 
though  the  principal  debtor  should 
otherwise  direct.  Grafton  v..  Reed,  34 
W.   Va.   172,   12   S.   E.   767. 

In  the  year  1877,  R.  was  appointed 
sergeant  of  the  town  of  Grafton,  and 
as  such  gave  bond  with  several  sure- 
ties in  the  penalty  of  $12,000.  In  the 
year  1879,  R.  was  again  appointed  ser- 
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geant  of  said  town,  and  executed  his 
bond  with  several  sureties  in  the  pen- 
alty of  $12,000,  both  of  which  bonds 
were  conditioned  for  the  faithful  dis- 
charge of  his  duties  as  such  officer, 
and  for  paying  over  and  accounting  for 
all  moneys  that  might  come  to  his 
hands  by  virtue  thereof.  A  balance  was 
ascertained  to  be  due  said  town  from 
said  R.  of  $1,088.90  for  taxes,  licenses, 
etc.,  received  by  him  in  the  year  1877. 
In  a  settlement  made  with  said  town 
on  the  25th  day  of  July,  1881,  it  ap- 
peared that  on  July  23,  1881,  R.  paid,  by 
Surrendering  receipts,  vouchers,  etc., 
$1,628.45,  but  it  did  not  appear  from 
what  source  he  derived  the  money 
which  he  paid  for  such  vouchers,  etc. 
A  portion  of  the  credit  to  which  he 
thus  showed  himself  to  be  entitled  was 
applied  in  extinguishment  of  said  bal- 
ance of  $1,088.90  due  from  him  to  said 
town  for  the  year  1877.  In  a  suit  upon 
said  bond,  executed  in  the  year  1879, 
for  failure  to  comply  with  its  condi- 
tions, held,  (1)  that  neither  R.  nor  his 
sureties  having  directed  the  plaintiff  as 
to  the  application  of  said  credit,  and  it 
not  appearing  that  said  town  had  any 
knowledge  of  the  source  from  which 
the  money  was  derived  that  was 
paid  for  said  vouchers,  the  plaintiff  had 
a  right  to  apply  said  credit  in  ex- 
tinguishment of  its  claim  against  R. 
for  $1,088.90  for  balance  due  it  for  col- 
lections made  on  tax  tickets,  etc.,  for 
the  year  1877.  Grafton  v.  Reed,  34  W. 
Va.  172,  12  S.  E.  767. 

If  the  sureties  in  the  bond  executed 
by  R.  in  1879  desired  to  obtain  the  en- 
tire benefit  of  the  vouchers  surrendered 
by  R.,  it  was  incumbent  on  them  to 
plead  and  prove  that  the  money  paid 
for  said  vouchers  by  R.  .was  derived 
from  tax  tickets,  etc.,  in  his  hands  for 
the  year  1879,  or  to  show  that  the 
plaintiff  was  cognizant  of  that  fact 
when  it  received  the  same.  Grafton  v. 
Reed,  34  W.  Va.  172,  12  S.  E-  767. 
d.  Bond  of  Deputy— Good  Faith  of 
PrincipaL 

See  the  title  PUBLIC  OFFICERS. 


4.    Actions  on  Bonds — Evidence. 

a.  Admissibility. 

Admissibility  of  Bond. — See  the  title 
PUBLIC  OFFICERS. 

Corporate  Records  and  Books. — A 
municipal  corporation  which  is  re- 
quired to  keep  a  record  of  its  public 
or  official  proceedings  may  use  such 
records  as  evidence  in  its  own  behalf 
in  suits  to  which  it  is  a  party  after  such 
records  have  been  first  properly  au- 
thenticated. Grafton  v.  Reed,  34  W. 
Va.  172,  12  S.  E.  767. 

Objections  to  the  admission  in  evi- 
dence of  the  minutes  of  the  proceedings 
of  the  city  council  and  of  the  **cash 
book"  kept  in  the  office  of  the  defend- 
ant were  properly  overruled.  Wheel- 
ing V.  Black,  25  W,  Va.  266,  281. 

b.  Burden  of  Proof. 

In  an  action  on  a  bond  with  col- 
lateral condition,  to  which  the  only 
plea  is  conditions  performed,  an  in- 
struction, which  assumes  that  the  de- 
fendant, a  tax  collector,  may  have  re- 
ceived interest  on  the  taxes  collected 
by  him  or  their  proceeds  which  it  was 
his  duty  to  pay  to  the  plaintiff,  and 
places  the  burden  of  proving  that  he 
has  not  paid  or  accounted  for  said  in- 
terest to  the  plaintiff,  is  erroneous  and 
was  properly  refused.  Wheeling  r. 
Black,  25  W.  Va.  266. 

D.     RIGHTS.    POWERS.     DUTIES 
AND     LIABILITIES     OF     OF- 
FICERS. 
1.    Possession   of   Office,    Books    and 
Papers. 
In  the  case  of  Schmulbach  v.  Speidel, 
50  W.  Va.  553,  40  S.   E.    424,    newly- 
elected  members  of  the  board  of  pub- 
lic works,   the  validity  of  whose  elec- 
tion was  disputed  by  the  old  members, 
forcibly   took   possession   of   the   office 
room,  its   furniture,   books   and   papers 
by  and  through  the  agency  of  the  city 
sergeant.     Speaking  of  the  legality   of 
this  method  of  obtaining  possession  of 
the  office,  the  supreme  court  says:    "It 
remains  now  only  to  consider  the  tak- 
ing possession  of  the  room,  furniture. 
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books  and  papers.  That  was  a  flagrant 
wrong.  The  courts  were  open  to  the 
new  officers  and  their  process  at  their 
command  to  compel  the  delivery  to 
them  of  the  property  so  violently  taken, 
and  their  conduct  in  that  respect  can 
not  be  excused  by  the  exigencies  of  the 
occasion  or  situation  nor  by  the  ob- 
structive conduct  of  those  who  opposed 
their  election  and  denied  their  right  to 
the  offices.  But  it  was  a  wrong  for 
which  the  law  gives  redress,  it  was  a 
trespass,  giving  a  right  to  damages.  It 
can  not  affect  the  right  of  the  defend- 
ants to  the  offices.  That  right  depends 
upon  the  election.  The  forcible  taking 
^f  the  property  was  subsequent  to  the 
election  which  vested  the  right  ef  of- 
fice, and  was  in  no  sense  connected 
with  the  election.  The  only  question 
that  can  be  determined  here  is  whether 
the  respondents  are  legally  elected  of- 
ficers. A  wrongful  act  done  by  them 
after  election  can  not  be  held  to  relate 
back  so  as  to  invalidate  the  election. 
Malfeasance  in  office  is  cause  for  re- 
moval, but  that  is  a  matter  very  dif- 
ferent from  a  proceeding  to  test  the 
original  title  to  the  office.  Every 
wrong  done  by  an  officer  does  not 
amount  to  cause  for  removal  and,  if 
this  did,  it  could  not  be  inquired  into 
in  this  proceeding." 

2.  Usurpation  of  Powers — Injunction. 

The  mayor  of  Norfolk  sought  an  in- 
junction to  restrain  the  board  of  police 
commissioners  of  that  city  from  inter- 
fering with  and  exercising  the  duties 
of  his  office,  setting  out  certain  acts 
done  by  the  board  which  he  alleged  to 
be  a  usurpation  of  his  powers.  Held, 
equity  has  no  jurisdiction.  Lamb  v. 
Taylor,  1  Va.  Dec.  569. 

Speaking  upon  this  point,  the  court 
says:  "This  is  a  conflict  of  authority 
between  two  functionaries  of  the  ex- 
ecutive department  of  the  municipal 
government  of  the  city  of  Norfolk,  both 
claiming  to  act  under  the  charter  of 
the  city;  but  there  is  nobody  arrested, 
and  no  case  made  involving  individual 


right  of  person,  or  property,  or  of  title 
to  office,  so  as  to  give  jurisdiction  to 
a  court  of  equity  to  construe  the  stat- 
ute, or  charter,  and  to  decide  upon  its 
constitutionality.  In  the  case  of  Marye 
V.  Parsons,  114  U.  S.  325,  the  supreme 
court  says:  'No  court  sits  to  deter- 
mine questions  of  law  in  thesi.'  "  Lamb 
V,  Taylor,  1  Va.  Dec.  569,  571. 

3.  Powers  of  Particular  Officers, 
a.   Mayor. 

In  Investigation  of  Charges  against 
Police. — Under  art.  6,  §  20,  of  the  con- 
stitution of  Virginia,  the  mayor  of  a 
city  is  the  chief  executive  officer  of  his 
city,  and  as  such  is  authorised  to  su- 
pervise the  other  officers  thereof  in 
the  execution  of  their  duties.  In  in- 
vestigating charges  against  the  chief 
of  police,  he  acts  as  the  chief  execu- 
tive officer  of  the  city,  and  not  as  a 
court;  and  a  writ  of  prohibition  will 
not  lie  to  restrain  him  from  proceed- 
ing with  the  investigation.  Burch  v. 
Hardwicke,  30  Gratt.  24. 

As  Chief  Executive  Officer.— The 
mayor,  when  acting  as  chief  executive 
officer  of  the  city,  is  in  no  sense- or  to 
any  degree  the  inferior  of  the  corpora- 
tion court;  nor  is  he  in  any  wise  sub- 
ject to  its  superintendence.  They  are 
distinct  and  co-ordinate  departments  of 
the  corporate  g(»vernment.  Burch  v. 
Hardwicke,  30  Gratt.  24. 

Power  to  Appoint  Special  Policeman. 
— The  mayor  of  a  city  is  not  authorized 
by  law  to  appoint  a  special  policeman 
for  a  railroad  company.  A  nightwatch- 
I  man,  in  the  employ  and  pay  of  the  com- 
pany, was  sworn  in  by  the  mayor,  at 
the  company's  request.  He  arrested 
and  imprisoned  the  plaintiff,  though 
possessed  of  no  authority  to  nu.kc  ar- 
rests as  an  officer.  In  so  doing,  how- 
ever, he  acted  within  the  scope  of  his 
employment,  and  the  arrest  of  the 
plaintiff  was  authorized  and  ratified  by 
the  company.  In  an  action  against  the 
company  for  damages  for  arrest  and 
imprisonment,  held,  the  plaintiff  was 
entitled  to   recover.     Norfolk,   etc.,  R. 
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Co.   V.   Galliher,   89   Va.   639,   16   S.   E. 

935. 

b.  Police. 

Power  to  Arrest. — A  policeman  is  a 
constable  within  the  corporate  limits, 
with  all  the  powers  of  such  an  officer 
in  criminal  cases,  and  may  arrest  and 
detain  any  person  he  knows  to  be  guilty 
of  an  offense  against  the  laws  of  the 
state  until  a  proper  warrant  can  be  is- 
sued, or  a  trial  and  examination  can  be 
had.  Claiborne  v.  Chesapeake,  etc.,  R. 
Co.,  46  W.  Va.  363,  33  S.  E.  262,  264. 
c    Sergeant. 

For  the  purposes  of  executing  writs, 
the  sergeant  is  not,  strictly  spe:\king.  a 
"municipal  officer,"  but  is  acting  rather 
as  a  civil  officer  of  the  stnte.  iust  ns  a 
constable  or  sheriff.  Thomas  v.  Graf- 
ton, 34  W.  Va.  282,  12  S.  E.  478. 
4.    Powers  of  De  Facto  Officers. 

The  acts  of  de  facto  municipal  of- 
ficers, within  the  scope  of  their  au- 
thority and  under  color  of  law,  arc 
valid  and  binding  in  the  absence  of 
clear  proof  that  they  are  not  the  de 
jure  officers  of  such  municipality. 
Knight  V.  West  Union,  45  W.  Va.  194, 
32   S.   E.   163. 

Councilmen  appointed  by  the  legis- 
lature incorporating  a  town  to  exercise 
their  functions  until  a  regular  election 
are  the  de  facto  officers,  and  their  acts 
in  levying  a  license  tax,  authorized  by 
the  charter,  are  binding,  even  though 
one  of  them,  after  moving  beyond  the 
corporate  limits,  continued  to  perform 
his  official  duties  and  participated  in 
said  acts.  Roche  v.  Jones,  87  Va.  484, 
12  S.  E.  965. 
5.    Civil  Liability  of  Officers. 

Judicial  officers  are  not  answerable 
for  mistakes  of  law  or  errors  of  judg- 
ment in  cases  where  they  have  juris- 
diction of  the  subject  and  the  parties, 
and  the  judgment  is  one  which  they  are 
authorized  by  law  to  render;  but  a  di- 
rection to  a  policeman  to  arrest  any 
one  who  shall  in  the  future  violate  a 
city  ordinance  is  not  a  judicial  act. 
The   police   commissioners   of   the   city 


of  Norfolk  are  not  judicial  officers,  and 
the  act  complained  of  is  not  a  judicial 
act,  nor  one  authorized  by  law.  Bolton 
V.  Vellines,  94  Va.  393,  26  S.   E.  847. 

J.,  mayor  of  D.,  whilst  acting  in  his 
judicial  capacity,  caused  the  arrest  of 
M.,  who  sued  J.  for  damages  for  false 
imprisonment.  Held,  J.  is  not  liable 
to  M.  in  damages  for  such  arrest  and 
imprisonment,  even  though  such  act 
had  been  done  maliciously  and  cor- 
ruptly. Johnston  v.  Moorman,  80  Va 
131.  See  also,  the  title  FALSE  IM- 
PRISONMENT, vol.  5,  p.*  816. 

E.    COMPENSATION. 

1.  General  Rule. 

See  the  title   PUBLIC  GFFICERS. 

A  city  ordinance  which  authorizes  an 
officer  to  rent  stalls  in  the  market  house 
at  public  auction  docs  not  authorize 
him  to  employ  an  auctioneer  at  the  ex- 
pense of  the  city.  He  is  limited  to  his 
salary  as  compensation  for  all  duties 
to  be  performed  by  him,  unless  other- 
wise provided,  either  expressly  or  by 
necessary  implication.  A  renting  at 
public  auction  simply  required  it  to  be 
made  in  public  to  the  highest  bidder. 
A  regular  auctioneer  was  wholly  un- 
necessary to  the  validity  of  the  rent- 
ing. Norfolk  V.  Pollard,  94  Va.  279. 
26  S.  E.  832.  See  Johnson  v.  Black, 
103  Va.  477,  489,  49  S.  E.  633. 

2.  Usurpation  of  Office— Fees  Pending 

Contest. 
When  one  person  has  usurped  an 
office  beJonging  to  another,  and  has 
taken  the  fees,  an  action  will  lie  for  the 
same.  B.  was  ousted  upon  quo  war- 
ranto from  a  city  office  by  L.,  and  B. 
appealed.  Pending  appeal,  L.  resigned, 
and  N.  was  appointed  to  fill  the  va- 
cancy. The  decision  on  appeal  was  in 
favor  of  B.,  who  had  not  demanded 
the  office  or  attempted  to  perform  its 
duties  until  the  final  decision,  when  it 
was  delivered  up.  Held,  B.  can  not 
recover  from  N.  the  official  fees  re- 
ceived by  him  pending  the  appeal. 
Nic^^ols  V.  Branham,  84  Va.  923,  6  S. 
E.  463. 
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8.  Compensation  of  Particular  Officers. 
Police  Justice  of    Newport    News. — 

Under  the  provisions  of  the  charter  of 
the  city  of  Newport  News,  fixing  the 
salary  of  the  police  justice  at  a  sum  not 
exceeding  twelve  hundred  dollars  per 
nnnuni,  and  declaring  that  "he  shall  re- 
ceive no  other  compensation  or  emolu- 
ment from  the  city  of  Newport  Newb, 
nor  any  compensation  or  emolument 
from  any  other  source  whatever,  ex- 
cept such  fees  and  compensation  as  is 
allowed  by  the  general  laws  of  the 
state  to  justices  of  the  peace  for  issu- 
ing and  trying  criminal  warrants;  pro- 
vided, however,  that  such  fees  and  com- 
pensation shall  not  be  a  charge  either 
upon  the  state  or  city  treasury,"  the 
police  justice  can  not  recover  from  the 
city  the  amount  of  fees  taxed  by  him 
against  defendants  convicted  of  viola- 
tions of  ordinances  of  the  city,  and 
which  have  been  paid  by  said  defend- 
ants to  the  chief  of  police,  and  turned 
into  the  city  treasury  in  pursuance  of 
city  ordinances.  Newport  News  v. 
Brown,  102  Va.  107,  45  S.  E.  806. 

Jailer's  Fees — Construction  of  Stat- 
ute.—Code,  §  3532,  fixing  the  fees  a 
jailer  is  entitled  to  for  receiving  and 
supporting  prisoners,  applies  only  to 
payments  out  of  the  state  treasury  for 
receiving  and  supporting  prisoners 
charged  with  crime,  and  not  to  pay- 
ments out  of  a  city's  treasury  to  the 
keeper  of  the  city  jail  for  receiving  and 
supporting  prisoners  charged  with  vio- 
lation of  its  ordinances.  City  *of  Rich- 
mond V.  Epps,  98  Va.  233,  35  S.  E.  723. 

No  provision  has  been  made  by  stat- 
ute fixing  the  fees  or  compensation  of 
the  sergeant  of  a  city,  who  is  the 
keeper  of  its  jail,  for  receiving  and 
supporting  persons  confined  in  jail  for 
a  violation  of  the  ordinances  of  the 
city.  Sections  3527  to  3532  apply  only 
♦o  state  prisoners  and  fees  to  be  paid 
out  of  the  state  treasury.  But  if  §  3532 
applied  to  city  prisoners  also,  the  jail- 
er's compensation  from  the  city  should 
be  computed  without  reference  to  the 


number  of  state  prisoners  confined  in 
jail,  and  so  likewise  his  compensation 
from  the  state  should  be  computed , 
without  reference  to  the  number  of  the 
city  prisoners  confined.  Richmond  v. 
Epps,  98  Va.  233,  35   S.   E.  723. 

Harbor  Inspectors. — Under  the  act 
approved  March  3d,  1882,  session 
acts,  1881-82,  p.  216,  entitled  "An  act 
creating  a  board  of  harbor  commission- 
ers of  Norfolk  and  Portsmouth,"  said 
board  has  lawful  authority  to  employ 
an  inspector  at  a  salary  of  $60  per 
month,  and  to  assess  the  sum  neces- 
sary to  pay  his  salary  upon  the  city  of 
Portsmouth  ratably  with  the  county 
and  city  of  Norfolk;  and  a  mandamus 
will  lie  to  compel  the  city  council  of 
Portsmouth  to  pay  its  due  proportion 
of  said  salary.  Groner  v.  Portsmouth, 
77  Va.  488. 
4.    Recovery — Mandamus. 

Mandamus  is  the  proper  remedy  to 
compel  the  payment  of  the  salary  or 
other  compensation  due  to  an  officer 
of  a  municipal  corporation  where  the 
salary  or  compensation  is  fixed  by  law, 
and  the  issue  of  the  warrant  therefor 
and  the  payment  thereof  are  mere 
ministerial  duties,  but  it  docs  not  lie  if 
the  salary  or  compensation  is  in  any- 
wise discretionary.  The  claimant  must 
have  a  clear  and  specific  legal  right  to 
receive  the  money  claimed,  and  there 
must  be  imposed  upon  the  officer  on 
whom  the  demand  is  made  the  specific 
legal  duty  to  draw  the  warrant  there- 
for, or  to  pay  it.  Richmond  v.  Epps, 
98  Va.  233,  35  S.  E.  723;  Groner  v. 
Portsmouth,  77  Va.  488. 

F.   TERM  OF  OFFICE. 

1.  Power  of  Legislature  to  Change. 

Though  the  constitution  may  create 
the  office,  yet  if  it  does  not  prescribe 
the  term  of  office,  the  legislature  may, 
at  any  time,  change  the  duration  of  the 
term.     Branham  v.  Long,  78  Va.  352. 

2.  Ambiguous  Statute — Construction. 
If  a  statute  fixing  the  duration  of  an 

official  term  is  ambiguous,  it  must  be 
so  construed  as  to  limit  the  term  to  the 
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shortest   period.     Smith  v.   Bryan,  100 
Va.  199,  40  S.  E.  652. 

3.  Particular  Officers. 

Superintendent  of  Streets. — A  super- 
intendent of  streets  of  a  town  holds  at 
the  pleasure  of  its  council,  and  may  be 
removed  by  it  without  cause  shown,  or 
charges,  or  notice.  Its  action,  bemg 
discretionary,  is  not  subject  to  review 
by  the  courts.  Davis  v.  Filler,  47  W. 
Va.  413,  35  S.  E.  6. 

Commissioners  of  Revenue. — By  the 
charter  of  the  city  of  Portsmouth, 
which  was  passed  March  the  11th,  1873, 
commissioners  of  the  revenue  for  the 
city  were  to  hold  their  office  for  two 
years  from  a  day  named,  on  which  they 
should  enter  upon  their  office.  By  the 
act  approved  March  16th,  1875,  ch.  206, 
p.  215,  it  is  provided  that  there  shall 
be  commissioners  of  the  revenue  for 
every  county  and  one  for  each  city, 
which  said  commissioners  of  the  reve- 
nue shall  hold  their  office  for  four  years 
from  a  day  named,  on  which  they  shall 
enter  upon  their  office.  Held,  upon  a 
consideration  of  said  last  act,  that  it  ap- 
plies to  all  cities  as  well  as  counties, 
including  the  city  of  Portsmouth,  and 
is  a  repeal  by  implication  of  the  pro- 
vision of  the  charter  of  the  ci^y  of 
Portsmouth  in  relation  to  the  duration 
of  the  office  of  commissioner  of  the 
revenue;  that  a  commissioner  of  the 
revenue  for  the  city  of  Portsmouth, 
who  was  elected  and  who  qualified  in 
1876,  was  entitled  to  hold  his  office  for 
four  years,  unless  sooner  removed. 
Haynes  v.  Com.,  31  Gratt.  96. 

The  general  act  approved  March 
16th,  1875,  ch.  206,  p.  215,  provides  for 
commissioners  of  the  revenue  for  every 
county,  who  shall  hold  their  office  for 
four  years  from  a  day  named  on  which 
they  should  enter  upon  their  duties. 
That  act  was  amended  April  21st,  1882, 
but  not  as  respects  the  duration  of  the 
term  of  that  office.  On  the  day  last 
mentioned  the  charter  of  the  city  of 
Norfolk  was  also  amended  by  an  act 
prescribing  two  years  as  the  duration 


of  the  term  of  said  office.  Held,  touch- 
ing the  duration  of  the  term  of  the  of- 
fice of  commissioner  of  the  revenue  in 
the  city  of  Norfolk,  the  amendment  of 
its  charter  is  the  latest  expression  of 
the  legislative  will,  and  must  prevail  as 
to  that  city;  that  Haynes  v.  Com.,  31 
Gratt.  96,  does  not  control  the  case. 
Branham  v.  Long,  78  Va.  352. 

4.  Holding  Over. 

Judges  and  all  other  officers  elected 
or  appointed,  are  empowered  by  art. 
6,  §  25,  of  the  constitution  of  this 
state,  to  continue  to  discharge  the 
duties  of  their  offices  after  their 
terms  of  service  have  expired,  un- 
til their  successors  have  qualified,  and 
no  longer.  Kilpatrick  v.  Smith,  77  Va. 
347;  Johnson  v.  Mann,  77  Va.  265,  1 
Va.  Dec.  522;  Vaughan  v.  Johnson,  77 
Va.  300. 

Section  25,  art  6,  of  the  constitution, 
applies  only  to  officers  elected  or  ap- 
pointed under  the  constitution,  and  for 
whose  election  or  appointment  it  pro- 
vides. Richmond  Mayoralty  Case,  19 
Gratt.  673. 

When,  in  the  charter  or  organic  law 
of  a  corporation,  there  is  an  express  or 
implied  restriction  upon  the  time  of 
holding  office,  as  that  the  officers  shall 
be  annually  elected  on  a  particular  day, 
and  that  they  shall  hold  from  one 
charter  election  day  till  the  next,  or 
that  they  shall  be  elected  for  the  vear 
ensuing  only,  in  such  case  they  can  not 
I  hold  over  beyond  the  next  election  day 
or  the  end  of  the  year.  But  when,  by 
the  constitution  of  the  corporation,  the 
officers  are  elected  for  a  term,  and  un- 
til their  successors  are  elected  and 
qualified,  or  when  they  are  elected  "for 
the  year  ensuing,"  and  the  charter  or 
organic  law  contains  no  restrictive 
clause,  the  officers  may  continue  to  hold 
and  exercise  their  offices,  after  the  ex- 
:  piration  of  the  year,  until  they  are  su- 
perseded by  the  election  of  other  per- 
sons in  their  places.  Wheeling  v. 
Black,  25  W    Va.  266,  276. 

B.  having  been  elected  by  the  coun- 
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cil  of  the  city  of  Wheeling  collector  of 
said  city  for  the  unexpired  portion  of 
the  current  term  of  said  office,  and 
having  continued  to  hold  and  exercise 
the  duties  of  said  office  after  the  ex- 
piration of  said  current  term  and  until 
h'3  succssor  was  elected  and  qualified, 
held,  B.  legally  continued  to  hold  and 
exercise  the  duties  of  said  office  until 
his  successor  qualified.  Wheeling  v. 
Black,  25  W.  Va.  266,  267. 

A.  was  elected  mayor  of  P.  for  a 
term  ending  the  1st  of  July,  1882;  but 
because  his  successor  failed  to  qualify 
before  that  day,  held  over.  On  Feb- 
ruary 1st,  1883,  J.  was  elected  by  the 
common  council  to  fill  the  vacancy  oc- 
casioned by  said  failure  to  qualify,  and 
qualified  and  entered  upon  the  duties 
ct  the  office.  A.,  however,  refused  to 
recognize  J.  as  mayor.  To  test  the 
question,  J.  arrested  M.,  and  A.  ar- 
rested V.  Both  V.  and  M.  applied  to 
the  court  of  appeals  for  writs  of  habeas 
corpus.  Held:  1.  A.  was  entitled  to 
hold  and  discharge  the  duties  of  mayor 
until  the  common  council  elected  J., 
and  the  latter  qualified,  when  A.'s  au- 
thority as  mayor  ceased  and  J.*s  began. 

2.  V,  must  be  discharged  from  custody. 

3.  M.  must  be  remanded  to  custody. 
Vaughan  v.  Johnson,  77  Va.  300. 

In  May,  1882,  C.  was  elected  treas- 
urer of  Petersburg  for  the  term  be- 
ginning July  1st,  1882,  and  continuing 
three  years.  When  elected,  C.  was  a 
member  of  the  city  council,  his  term 
not  expiring  until  July  1st,  1884.  On 
July  1st,  1882,  he  acted  as  councilman 
in  a  meeting  held  on  that  day;  but  later 
on  that  same  day  he  resigned  from  the 
council  and  qualified  as  city  treasurer 
and  entered  upon  the  duties  of  the  of- 
fice. J.,  the  incumbent  treasurer, 
claimed  that  he  was  entitled  to  hold 
the  office  until  the  next  regular  elec- 
tion, and  petitioned  to  be  restored 
thereto  by  mandamus.  Held,  C.'s  fail- 
ure to  qualify  before  the  commence- 
ment of  his  term  vacated  his  office,  and 
the  judge  of  the  hustings  court  of 
Petersburg   is    entitled    to    fill    the   va- 


cancy; that  J.,  the  incumbent,  is  not 
entitled  to  hold  the  treasurership  until 
the  next  general  election,  but  only  un- 
til his  successor  so  appointed  shall  have 
qualified.  Johnson  v.  Mann,  77  Va. 
2G5,  1  Va.  Dec.  522. 

B.  was  elected  commissioner  of  the 
revenue  for  Norfolk  city  for  four  years 
from  the  1st  of  July,  1880,  under  the 
general  law.  L.  was  elected  to  the 
same  office  for  two  years,  from  the  1st 
of  July,  1882,  under  the  act  approved 
April  21st,  1882,  amending  the  charter 
of  said  city;  but  L.  failed  to  qualify,  by 
taking  the  antiducUing  oath,  before  the 
1st  of  July,  1882.  Held:  1.  The  dura- 
tion of  B.'s  term  of  office  was  abridged 
by  the  act  amending  said  charter,  and 
L.  was  lawfully  elected  for  the  term  of 
two  years  commencing  the  1st  of  July, 
1882.  But  L.  having  failed  to  qualify 
by  taking  the  antiduelling  oath  before 
the  commencement  of  his  term,  va- 
cated his  office,  and  the  incumbent,  B., 
is  entitled  to  hold  the  office  until  his 
successor  shall  be  duly  elected  and 
qualified.  Branham  v.  Long,  78  Va. 
352;  Johnson  v.  Mann,  77  Va.  265,  I 
Va.   Dec.   522. 

Military  Appointees. — The  constitu- 
tion of  1869  did  not  continue  any  of- 
ficers in  office  after  its  adoption;  but 
intended  to  vacate  all  of  them  imme- 
diately. Richmond  Mayoralty  Case,  19 
Gratt.    673. 

The  authority  of  the  military  com- 
mander appointed  under  the  reconstruc- 
tion acts  of  congress,  ceased  upon  the 
admission  of  the  state's  representatives 
into  congress;  and  when  his  authority 
ceased  that  of  his  appointees  ceased. 
Richmond  Mayoralty  Case,  19  Gratt 
673. 

The  act  of  congress  of  January  26th, 
1870,  admitting  the  representatives  of 
the  state  into  congress,  does  not  en- 
title military  appointees  to  office  to 
hold  over  until  their  successors  are 
appointed  and  qualify.  Richmond  May- 
oralty  Case,   19   Gratt.   673. 

Whatever  power  these  military  ap- 
pointees to  office  may  have  had  to  dis- 
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charge  the  duties  of  their  offices  until 
otherwise  provided  by  law,  they  de- 
rived none  from  the  constitution  of  the 
United  States  or  of  the  state,  and  it 
was  competent  for  the  legislature  to 
terminate  their  power  derived  from  any 
other  source.  Richmond  Mayoralty 
Case,  19   Gratt.  673. 

G.    VACATION  AND  REMOVAL. 

1.  Vacation — Failure  to  Qualify. 
Under  the   constitution  and  laws  of 

this  state,  county,  municipal,  and  dis- 
trict officers  must  qualify  by  taking  the 
several  oaths  required  by  law  .before 
the  day  whereon  their  terms  respec- 
tively begin,  else  their  offices  are  va- 
cant, and  the  incumbents  continue  to 
discharge  the  duties  of  the  offices,  after 
their  terms  of  office  have  expired,  un- 
til their  successors  have  qualified. 
Branham  v.  Long,  78  Va.  352;  John- 
son V.  Mann,  77  Va.  265,  1  Va.  Dec. 
522;  Vaughan  v.  Johnson,  77  Va.  300. 
Failure  of  persons  elected  members 
of  a  board  of  public  works  to  properly 
qualify  *owing  to  the  wrongful  refusal 
of  one  branch  of  the  city  council  to  ac- 
cept and  approve  their  official  bonds 
duly  tendered,  can  not  affect  their  titles 
to  their  offices  since  such  failure  re- 
sults from  a  cause  over  which  they 
have  no  control.  Schmulbach  v. 
Speidel,  50  W.  Va.  553,  40  S.  E.  424. 

2.  RemovaL 

a.  Distinguished    from     Disfranchise- 
ment. 

"Amotion"  relates  alone  to  officers, 
and  "disfranchisement"  to  members  of 
the  corporation.  "Amotion"  is  there- 
fore the  removal  of  an  officer  of  a  cor- 
poration from  his  office,  but  it  leaves 
him  still  a  member  of  the  corporation; 
while  "disfranchisement"  destroys  or 
takes  away  the  franchise  or  right  of 
being  a  member  of  the  corporation. 
Richards  v.  Clarksburg,  30  W.  Va.  491, 
4   S.    E.   774,   778. 

b.  Power  of  Removal. 

(1)    Power  of  Corporation  or  Council. 
The  power  to  remove  a  corporate  of- 


ficer from  his  office  is  one  of  the  com- 
mon-law incidents  of  all  corporations. 
Richards  v,  Clarksburg,  40  W.  Va.  491, 
4  S.  E.  774. 

Power    to    remove    from    office,    like 
any   other   incident   power,   is   incident 
to  the  corporation  at  large,  and  not  to 
any  select  body,  or  any  particular  part 
of  it;  and  unless  delegated  to  a  select 
body,  or  part  of  it,  must  be  exercised 
1  by  the  whole  corporation,  and  at  a  cor- 
,  porate  assembly  regularly  and  duly  con- 
;  vened.     By  the  "corporation  at  large" 
is  meant  the  different  ranks  and  orders 
which  compose  it,  including  the  definite 
j  and  indefinite  bodies.    But  our  corpora- 
i  tions  in   this  state  have   no  ranks,  or- 
I  ders,    or    integral    parts    corresponding 
I  strictly   to   the  constitution  of  the   old 
I  English      corporations.       Richards     v. 
i  Clarksburg,  30  W.  Va.  491,  4  S.  E.  774. 
Removal    of    Mayor. — The    common 
council   of   the  "Town  of  Clarksburg," 
in  this  state,  being  a  municipal  corpora- 
tion,   existing    under     its     charter      as 
amended   by   chapter   47    of    the   Code, 
possesses  such  power  of  amotion,  and 
,  for  good  cause  may   remove   from   his 
'  office   the   mayor  of  said  town.     Rich- 
ards  V.    Clarksburg,   30   W.   Va.   491,   4 
S.   E.  774. 

Previous  Proceeding  at  Law. — Where 
the  offense  is  against  his  duty  as  a  cor- 
porator, but  is  not  a  misdemeanor 
against  the  general  law,  he  may  be 
I  amoved  by  the  corporation,  or  those 
in  whom  the  power  is  vested,  without 
'  any  previous  proceeding  against  him 
in  the  courts  of  law.  Richards  v. 
Clarksburg,  30  W.  Va.  491,  4  S.  E.  774. 

(2)    Power  of  Mayor. 

Though  under  the  constitution  of  the 
state,  art.  6,  §  20,  the  mayor  has  au- 
thority to  remove  the  officers  of  the 
municipality,  the  constitution  does  not 
invest  him  with  the  power  to  remove 
state  officers,  though  they  are  elected 
by  the  people  of  the  municipality  or 
appointed  by  the  municipal  authorities, 
and  are  paid  by  them.  Burch  v,  Hard- 
wicke,  30  Gratt.  24. 
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The  chief  of  police  of  a  city  is  an 
officer  of  the  state,  and  not  of  the  mu- 
nicipality in  which  he  exercises  his  of- 
fice. Though  under  the  constitution 
of  the  state,  art.  6,  §  20,  the  mayor  has 
authority  to  remove  the  officers  of  the 
municipality,  the  constitution  does  not 
invest  him  with  the  power  to  remove 
state  officers,  though  they  are  elected 
by  the  people  of  the  municipality  or 
appointed  by  the  municipal  authorities, 
and  are  paid  by  them.  The  charter 
of  a  city  having  provided  for  a  board 
of  police  commissioners,  and  vested  in 
them  the  power  of  removing -the  chief 
of  police,  only  giving  to  the  mayor  the 
power  of  suspending  the  said  officer  for 
a  short  time,  if  the  mayor  removes  the 
officer  from  his  office  he  exceeds  his 
power  and  is  responsible  to  the  officer 
in  a  civil  action  for  damages.  Burch 
V.  Hardwicke,  30  Gratt.  24,  32  Am.  Rep. 
640. 

The  amended  charter  of  the  city  of 
Lynchburg,  act  of  1871-72,  p.  118,  pro- 
viding for  a  police  department  to  be 
under  the  control  and  management  of 
the  police  commissioners,  consisting  of 
the  mayor,  the  president  of  the  city 
council,  and  the  judge  of  the  corpora- 
tion court,  is  not  in  contravention  of 
§  20,  art.  6,  of  the  constitution  of  1873, 
which  provides  that  the  mayor  shall 
see  that  the  duties  of  the  various  city 
officers  are  faithfully  performed,  and 
that  he  shall  have  power  to  investigate 
their  acts,  etc.,  and  power  to  suspend 
or  remove  such  officers,  whether  they 
be  elected  or  appointed,  for  misconduct 
or  neglect  of  duty,  since  the  chief  of 
police  and  his  co-ordinates  are  not  of- 
ficers of  the  city  but  of  the  state. 
Burch  V.  Hardwicke,  30  Gratt.  24,  30. 

A  police  officer  is  an  officer  of  the 
state,  and  not  of  the  municipality  in 
which  he  exercises  his  office.  The 
right,  therefore,  of  the  mayor  of  the 
city  of  Roanoke  to  remove  a  policeman 
of  said  city  is  unaffected  by  art.  6,  § 
20,  of  the  constitution,  or  by  §  54  of 
the  charter  of  said  city,  both  of  which 
apply  only  to  power  of  the  mayor  over 


municipal  officers.    Smith  v,  Bryan,  109 
Va.  199,  40  S.  E.  652. 

(8)    Removal  at  Pleasure — Notice  and 
Hearing. 

See  the  title  PUBLIC  OFFICERS. 

Where  the  Code  confers  upon  the 
city  council  the  power  of  removal  of 
such  officers  at  the  pleasure  of  the 
council,  an  ordinance  which  requires 
charges  and  notice,  and  the  report  of 
a  committee  thereof, .  is  merely  direc- 
tory, and  the  action  of  the  council  in 
removing  an  officer  without  observing 
its  requirements  is  not  reversible  even 
upon  certiorari,  nor  otherwise  review- 
able by  the  courts.  .  Davis  v.  Filler,  47 
W.  Va.  413,  35  S.  E.  6,  7. 

Where  Tenure  Is  during  Good  Be- 
havior.— An  official  tenure  "during  good 
behavior,"  is  for  life,  unless  sooner  de- 
termined for  cause;  and  a  removal  for 
cause  implies  a  right  to  be  heard,  and 
a  trial  in  some  form.  But  a  tenure, 
"during  good  behavior  or  until  removed 
by  the  mayor,"  is  a  tenure  at  the  will 
of  the  mayor.  Smith  v.  Bryan,  100  Va. 
199,  40  S.  E.  652.  See  Richards  v. 
Clarksburg,  30  W.  Va.  491,  4  S.  E. 
774.  Sec  the  title  PUBLIC  OFFI- 
CERS. 

c.    Wrongful   Removal — Remedy. 

(1)  Writ  of  Prohibition. 

The  circuit  court  has  no  jurisdiction 
by  prohibition  to  prohibit  a  town  coun- 
cil from  removing  a  superintendent  of 
streets.  Davis  v.  Filler,  47  W.  Va.  413, 
35  S.   E.  6. 

(2)  Mandamus — Restoration. 
Mandamus  lies  to  correct  an  im- 
proper amotion  from  office  and  to  re- 
store to  the  full  enjoyment  of  his  fran- 
chise a  person  who  has  been  improp- 
erly deprived  thereof;  and  when  one 
has  been  wrongfully  deprived  of  his 
office  by  the  illegal  appointment  of  an- 
other, the  writ  lies  to  compel  his  res- 
toration, though  the  person  appointed 
in  his  stead  be  in  possession  de 
facto.  Schmulbach  v.  Speidel,  50  W. 
Va.  553,  40  S.  E.  424. 
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(8)    Jurisdiction  of  Equity. 
See  the  title  PUBLIC  OFFICERS. 

(4)  Appeal  to  Corporation  Court. 

By  the  62d  section  of  the  charter  of 
the  city  of  Newport  News,  as  amended 
by  the  act  of  January  17,  1900,  it  was 
provided  that  in  case  of  the  removal  of 
the  chief  of  police  "he  shall  have  the 
right  to  appeal  from  the  decision  of 
the  board  to  the  corporation  of  the  said 
city."  (Acts  of  1899-1900,  p.  70.)  In 
the  act  as  printed,  the  word  "court" 
follows  the  word  "corporation,"  so  that 
the  printed  act  provides  "for  the  right 
of  appeal  from  the  decision  of  the  board 
to  the  corporation  court  of  the  said 
city;"  but  in  the  enrolled  bill,  the  word 
"court"  docs  not  appear.  Held,  that 
the  enrolled  bill  is  the  best  and  con- 
trolling evidence  of  the  legislative  in- 
tent; that  the  tourt  is  not  authorized 
to  interpolate  the  word  "court"  into 
the  statute;  and  that  the  statute  does 
not  give  the  chief  of  police  in  said 
city,  upon  his  removal,  a  right  of  ap- 
peal to  the  corporation  court  of  said 
city.  Johnson  v.  Barham,  99  Va.  305, 
38  S.  E.   136. 

(5)  Civil  Action. 

The  charter  of  a  city  having  provided 
for  a  board  of  police  commissioners, 
and  vested  in  them  the  power  of  re- 
moving the  chief  of  police,  only  giv- 
ing to  the  mayor  the  power  of  suspend- 
ing the  said  officer  for  a  short  time,  if 
the  mayor,  through  motives  of  malice, 
removes  the  officer  from  his  office,  he 
exceeds  his  power  and  is  responsible 
to  the  officer  in  a  civil  action  for  dam- 
ages.   Burch  V.  Hardwicke,  30  Gratt.  24. 

Evidence — Malice. — In  an  action  by 
the  former  chief  of  police  against  the 
mayor  of  the  city  of  Lynchburg  for 
unlawfully  removing  and  ousting  him 
from  his  office,  the  plaintiff  offered  evi- 
dence to  show  that  the  mayor  was 
prompted  by  malice  in  removing  him 
from  his  said  office.  This  evidence  was 
rejected  upon  objection  of  the  defend- 
ant mayor.  The  .plaintiff  recovered 
judgment    for    damages    and    the    de- 


fendant obtained  a  writ  of  error  from 
the  supreme  court.  Held,  that  the  evi- 
dence to  show  malice  having  been  ex- 
cluded upon  objection  of  the  defendant 
mayor,  it  must  be  assumed  that  he 
was  prompted  by  malice  m  making  the 
removal,  and  that  the  mayor  would  not 
be  heard  to  deny  the  existence  of 
malice  on  his  part.  Burch  v.  Hard- 
wicke, 30  Gratt.  24,  41. 

3.  Vacanciea— How  Filled. 

The  general  assembly  is  authorized 
by  the  constitution  of  this  state  to  de- 
clare the  cases  in  which  any  office  shall 
be  deemed  vacant,  and  the  mode  of  fill- 
ing vacancies  in  office  in  cases  not 
therein  specially  provided  for.  The 
constitution  does  not  declare  the  causes 
for  which  the  office  of  mayor  shall  be 
declared  vacant,  nor  the  mode  of  filling 
the  vacancy,  nor  his  term  of  office. 
Const.,  art.  5,  §  22.  Vaughan  v.  John- 
son, 77  Va.  300. 

Mayoralty  of  Petersburg.— The  char- 
ter of  Petersburg  provides  for  an  elec- 
tion of  a  qualified  person  by  the  com- 
mon council  to  fill  any  vacancy  in  the 
office  of  mayor;  and  when  such  a  per- 
son is  so  elected,  and  has  duly  quali- 
fied, the  former  mayor  who  held  over, 
is  thereby  removed  from  office. 
Vaughan  v.  Johnson,  77  Va.  300. 

Petersburg  City  Treasurer.— The 
charter  of  Petersburg  confers  upon  the 
hustings  court  of  that  city  the  right  to 
fill  vacancies  in  the  office  of  city  treas- 
urer. Johnson  v.  Mann,  77  Va.  265,  1 
Va.  Dec.  522. 

H.  LIABILITY  OF  CORPORATION 
FOR  ACTS  OF  OFFICERS. 

Where  the  net  proceeds  of  property 
improperly  seized  on  execution  by  the 
town  sergeant  and  sold  for  the  purpose 
of  collecting  fines  have  been  paid  over 
to  the  town,  the  town  is  liable  to  the 
owner  of  the  property  for  the  value 
thereof  in  an  action  for  money  had  and 
received.  Thomas  v.  Grafton,  34  W. 
Va.  282,  12  S.  E.  478.  See  ante,  "De- 
struction  of   Property   in   the    Interest 
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of  Public  Safety/'  VII,  C,  3,  m;  post, 
"'Municipal  Torts,"  XI. 

X.  Municipal  Contracts. 

A.     POWER    TO     CONTRACT- 
ULTRA  VIRES  CONTRACTS. 

See  the  titles  MUNICIPAL,  STATE 
AND  COUNTY  AID;  MUNICIPAL, 
STATE  AND  COUNTY  SECURI- 
TIES. See  ante,  "Constitutional  Lim- 
itation of  Indebtedness,"  VII,  B,  2; 
""Not  Subject  to  Alienation,"  VII,  C, 
2;  "Powers  with  Respect  to  Fran- 
chises." VII,  D. 

1.    General   Principle. 

Of  every  municipal  corporation  the 
charter  or  statute  by  which  it  is  created 
is  its  organic  act.  Neither  the  corpo- 
ration nor  its  officers  can  do  any  act, 
or  make  any  contract,  or  incur  any 
liability,  not  authorized  thereby.  All 
acts  beyond  the  scope  of  the  powers 
granted  are  void.  Much  less  can  any 
power  be  exercised,  or  any  act  done, 
which  is  forbidden  by  charter  or  stat- 
ute. Parkersburg  Gas  Co.  v.  Parkers- 
burg,  30  W.  Va.  435,  4  S.  E.  650,  652; 
Stated.  Godfrey,  54  W.  Va.  54,  46  S. 
E.   185. 

Persons  dealing  with  a  corporation 
must  take  notice  of  what  is  contained 
in  the  law  of  its  organization,  and  must 
be  presumed  to  be  informed  of  the 
restrictions  annexed  to  the  grant  of 
power  by  the  law  by  which  the  cor- 
poration is  authorized  to  act.  Clarks- 
burg Electric  Light  Co.  v.  Clarksburg, 
47  W.   Va.  739,  35  S.  E.  994. 

It  is  a  general  and  fundamental  prin- 
ciple of  law,  that  all  persons  contract- 
ing with  a  municipal  corporation  must, 
at  their  peril,  inquire  into  the  power  of 
the  corporation  of  its  officers  to  make 
the  contract;  and  a  contract  beyond 
the  scope  of  the  corporate  power  is 
void,  although  it  be  under  the  seal  of 
the  corporation.  Bunch  v.  Fluvanna 
Co.,  86  Va.  452.  457,  10  S.  E.  532;  Win- 
chester V.  Redmond,  93  Va.  711,  25  S. 
E.  1001. 


The  general  principle  of  law  is  settled 
beyond  controversy,  that  the  agents, 
officers,  or  even  the  city  council  of  a 
municipal  corporation,  can  not  bind  the 
corporation  by  any  contract  or  act 
which  is  beyond  the  scope  of  its  pow- 
ers, or  entirely  foreign  to  the  purposes 
of  the  corporation,  or  which  (not  being 
in  terms  authorized)  is  against  public 
policy.  The  doctrine  grows  out  of  the 
nature  of  such  institutions  and  rests 
upon  reasonable  and  solid  grounds. 
The  inhabitants  are  the  corporators — 
the  officers  are  but  the  public  agents 
of  the  corporation.  The  cutie.^  and 
powers  of  such  officers  are  prescribed 
by  statute  or  charter  which  all  persons 
I  not  only  may  know  but  are  bound  to 
know.  These  considerations  vindicate 
the  reasonableness  and.  necessity  of 
the  rule  that  the  corporation  is  bound 
only  when  its  officers  or  agents  by 
whom  it  can  alone  act,  if  it  acts  at  all, 
keep  within  the  limits  of  the  chartered 
authority  of  the  corporation.  Norfolk 
V.   Chamberlaine,  29  Gratt.  534,  541. 

The  inhabitants  of  a  municipal  cor- 
poration are  its  corporators,  and  the 
officers  are  but  the  public  agents  of  the 
corporation.  Their  duties  and  powers 
are  prescribed  by  statute  or  by  charter, 
which  all  persons  not  only  may  know, 
but  are  bound  to  know.  It  results  from 
this  doctrine  that  contracts  not  author- 
ized by  the  charter,  or  by  statute,  and 
which  are,  therefore,  not  within  the 
scope  of  the  powers  of  the  corporation, 
are  void,  and  in  actions  thereon  the  cor- 
poration may  successfully  set  up  as 
a  defense  its  want  of  power.  Alleghany 
County  V.  Parrish,  93  Va.  615,  25  S.  E: 
882. 

Their  authority  to  bind  it  by  con- 
tracts in  its  name  is  of  the  same  gen- 
eral character  as  that  by  which  a  part- 
ner binds  his  firm.  If  they  contract  in 
a  matter  to  which  the  business  of  the 
corporation  or  partnership  does  not 
extend,  their  engagements  are  not  valid 
as  against  the  corporation  or  the  firm 
for  want  of  authority  to  bind  those 
in   whose   behalf   they   assume    to   act 
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Lynchburg,  etc.,  Co.  v,  Dameron,  95 
Va.  545,  28  S.   E.  951. 

It  results  from  this  doctrine  that  un- 
authorized contracts  are  void,  and  in 
actions  thereon  the  corporation  may 
successfully  interpose  the  plea  of  ultra 
vires,  setting  up,  as  a  defense,  its  own 
want  of  power  under  its  charter  or 
constituent  statute  to  enter  into  the 
contract.  Norfolk  v.  Chamberlaine,  29 
Gratt.   534,  542. 

Failure  to  Pursue  Prescribed  Mode. 
— The  act  of  incorporation  is  to  cor- 
porations an  enabling  act;  it  gives  them 
all  the  powers  they  possess;  it  enables 
them  to  contract,  and  when  it  pre- 
scribes to  them  a  mode  of  contracting, 
they  must  observe  that  mode,  or  the 
instrument  no  more  creates  a  contract, 
than  if  the  body  had  never  been  in- 
corporated. Exchange  Bank  v.  County, 
28  W.  Va:  273,  287. 

A  plea  of  ultra  vires  may  always  be 
interposed  as  a  defense  to  the  enforce- 
ment of  any  contract  or  obligation  not 
made  within  the  prescribed  limits  of 
their  municipal  powers.  Exchange 
Bank  v.  County,  28  W.  Va.  273,  287. 
2.  Contracts  Abridging  Municipal 
Powers. 

See  ante,  "Not  Subject  to  Aliena- 
tion," VII,  C,  2. 

Not  only  has  the  judiciary  no  power 
to  interfere  to  prevent  a  municipal  cor- 
poration from  exercising  its  legitimate 
functions,  but  such  corporation  itself 
can  not  surrender  or  contract  away  its 
right  to  exercise  the  powers  delegated 
te  it.  Powers  are  conferred  upon  mu- 
nicipal corporations  for  public  pur- 
poses; and  as  their  legislative  powers 
can  not  be  delegated,  so  they  can  not 
without  legislative  authority,  express  or 
implied,  be  bargained  or  bartered  away. 
Such  corporations  may  make  author- 
ized contracts,  but  they  have  no  power, 
as  a  party,  to  make  contracts  or  pass 
by-laws  which  shall  cede  away,  con- 
trol, or  embarrass  their  legislative  or 
governmental  powers,  or  which  shall 
disable    them    from    performing    their 


public  duties.  Roanoke  Gas  Co.  v. 
City  of  Roanoke,  88  Va.  810,  813.  14 
S.  E.  665. 

Power  to  control  and  regulate  the 
laying  out,  use,  and  repair  of  its  streets 
is  a  power  essentially  incident  to  the 
existence  and  well  being  of  every  mu- 
nicipal corporation;  and  powers  thus 
delegated  are  trusts  held  for  the  public 
good,  are  continuing,  and  can  not  be 
contracted  away,  nor  can  the  municipal 
authorities  bind  thefnselves  by  contract 
not  to  exercise  them  as  the  public  good 
may  require;  and  of  the  necessity  and 
expediency  of  the  exercise  of  such 
power,  the  city  council  and  not  the 
court  is  the  judge.  Washington,  etc., 
R.  Co.  V.  Alexandria,  98  Va.  344,  350, 
36  S.  E.  385;  Roanoke  Gas  Co.  v. 
Roanoke,  88  Va.  810,  14  S.  E.  665. 

3.    Contracts  of  Guaranty  and  Surety- 
ship. 

The  powers  of  municipal  corpora- 
tions are  limited  to  those  granted  in 
express  terms,  those  necessarily  or 
fairly  implied  in  or  incident  to  the  pow- 
ers expressly  granted,  and  those  es- 
sential to  the  declared  objects  and  pur- 
poses of  the  corporation — not  simply 
convenient,  but  indispensable.  The 
right  to  become  guarantor  for  another 
is  not  within  any  of  these  limitations. 
It  is  immaterial  that  the  city  is  pro- 
tected from  loss  as  such  guarantor. 
Lynchburg,  etc.,  Co.  v,  Dameron,  95 
Va.   545,  28   S.   E.  951. 

The  general  rule  is  that  the  officers 
or  governing  body  in  a  corporation, 
whether  public  or  private,  have  no  im- 
plied power  to  bind  it  as  the  surety, 
endorser  or  guarantor  for  another  in 
a  business  in  which  it  has  no  interest. 
Such  a  transaction  is  not  within  the 
^cope  of  its  business.  Lynchburg,  etc., 
Co.  V.  Dameron,  95  Va.  545,  28  S.  E. 
951. 

A  municipal  corporation  which  has 
inthority  to  expend  corporate  funds 
'n  doing  a  particular  act,  can  not  lend 
its  credit  to  another  to  enable  it  to  do 
the  same  act  without  legislative  author- 
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ity.     Lynchburg,  etc.,  Co.  v.  Damcron, 
95   Va.    545,   28  S.    E.   951. 

The  power  conferred  on  a  city  to 
acquire  suitable  works  and  machinery 
for  the  generation  of  electricity  for  the 
use  of  the  city  and  its  inhabitants,  and 
to  do  all  things  necessary  or  proper  to 
carry  into  effect  the  powers  conferred, 
does  not  authorize  the  city  to  guarantee 
the  bonds  of  another  corporation,  in 
which  it  has  no  interest,  to  enable  it 
to  furnish  electric  lights  to  the  city 
and  its  inhabitants.  Lynchburg,  etc., 
Co.  V.  Dameron,  95  Va.  545,  28  S.  E. 
951. 

B.  CONTRACTS  BY  AGENTS. 

Where  council  referred  a  petition  for 
the  purchase  of  certain  real  estate 
owned  by  the  city  to  "the  sewer 
committee  and  the  city  solicitor  with 
power  to  act,"  such  committee  could 
not  bind  the  city  by  a  contract  to  sell 
without  the  solicitor's  concurrence. 
Beal  V.   Roanoke,  90  Va.   77,  17   S.   E. 

Notice  of  Agent's  Authority.— Per- 
sons dealing  with  an  agent  of  a  munici- 
pal corporation  are  bound  to  ascertain 
the  nature  and  extent  of  his  authority, 
particularly  in  all  cases  where  this  au- 
thority is  special  and  of  record,  or  con- 
ferred by  statute.  And  this  is  the  law 
even  as  respects  commercial  paper  al- 
leged to  have  been  issued  under  a  dele- 
gated authority,  since  the  protection 
which  is  thrown  around  such  paper  can 
not  be  used  to  establish  the  authority 
by  which  it  was  originally  issued. 
Hunch  V,  Fluvanna  Co.,  86  Va.  452,  457, 
10  S.   E.   532. 

C.  RATIFICATION   AND   ESTOP- 
PEL. 

See  the  titles  MUNICIPAL.  STATE 
AND  COUNTY  AID;  MUNICIPAL, 
STATE  AND  COUNTY  SECURI- 
TIES. 

As  to  the  question  of  ratification  gen- 
erally, it  may  be  said  a  municipal  cor- 
poration may  ratify  the  unauthorized 
acts  and  contracts  of  its  agents  or  offi- 
cers   which    are    within    the    corporate 


powers,  and  not  otherwise.  Page  v. 
Belvin,    88   Va.   985,  990,   14   S.    E.   843. 

Ratification  and  acquiescence  can  not 
be  invoked  to  legalize  contracts  of  a. 
municipality  made  by  its  officers  in  ex- 
cess of  authority,  even  though  the  con- 
tract has  been  performed  by  one  of  its 
parties.  Clarksburg  Electric  Light  Co. 
V.  Clarksburg,  47  W.  Va.  739,  35  S. 
E.  994. 

The  doctrine  of  estoppel  can  never 
arise  in  a  case  where  the  act  is  ultra 
vires;  where  the  corporation  has  no 
power  to  <ict,  and  its  action  was  out- 
side of  its  chartered  authority.  The 
doctrine  of  estoppel  applies  only  to  a 
case  where  the  act  of  the  corporation  is 
within  the  exercise  of  the  general  pow- 
ers conferred,  but  never  to  a  case  where, 
the  act  done  is  beyond  the  powers  con- 
ferred by  charter  or  by  statute.  When- 
ever the  act  is  one  arising  out  of  mat- 
ters or  transactions  within  the  general 
powers  of  a  corporation,  the  corpora- 
tion will  be  estopped  from  pleading 
any  irregularities  of  its  agents  or  offi- 
cers in  the  exercise  of  those  general 
powers;  but  it  may  always  show  that 
under  no  circumstances  could  the  cor- 
poration make  a  contract  of  the  char- 
acter in  question.  Norfolk  v.  Chamber- 
laine,  29  Gratt.  534,  542,  543. 

D.  IMPLIED   CONTRACTS. 

Assumpsit  will  lie  against  a  town 
for  the  recovery  of  money  due  the 
plaintiff  for  work  done  under  contract 
{c^r  the  town,  notwithstanding  void  cer- 
tificates have  been  issued  and  accepted 
for  such  work.  Snyder,  P.,  dissenting. 
Johnson  v,  Alderson,  33  W.  Va.  473, 
10  S.  E.  815.  See  the  titles  MUNICI- 
PAL, STATE  AND  COUNTY 
AID;  MUNICIPAL,  STATE  AND 
COUNTY  SECURITIES. 

E.  LETTING  ON  BIDS. 

The  provision  of  a  charter  which  re- 
quires all  contracts  for  the  erection  of 
public  improvements  or  birldings  to 
be  let  to  the  lowest  responsible  bidder, 
does  not  inhibit  the  city  from  con- 
structing public  buildings  or  improve- 
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ments  under  the  direction  of  its  own 
engineers  or  officers,  but  applies  only 
to  such  buildings  or  improvements  as 
are  let  to  contract.  Home  Bldg,  etc., 
Co.  V.  Roanoke,  91  Va.  52,  20  S.  E. 
895. 

F.  BREACH  OF  CONTRACT. 

Failure  of  Water  Company  to  Sup- 
ply Water— Who  May  Sue— A  water 
supply  company,  occupying  the  streets 
of  a  city  under  an  ordinance  requiring 
it  to  maintain  a  certain  number  of  fire 
hydrants,  and  providing  for  payment  of 
an  annual  rental  therefor  by  the  city 
out  of  its  revenues  derived  from  taxa- 
tion, is  not  liable  in  an  action,  either 
ex  contractu  or  ex  delicto,  for  the  loss 
of  a  building  by  fire,  which  could  have 
been  saved  but  for  its  failure  to  have 
the  mains  and  hydrants  supplied  with 
sufficient  water  for  fire  protection  at 
the  time  of  the  fire.  Nichol  v.  Hunting- 
ton Water  Co.,  53  W.  Va.  348,  44  S. 
E.  290. 

Recovery  for  such  loss  can  not  be 
had  by  the  owner  of  the  property  upon 
a  contract  between  his  tenant  and  the 
water  company  to  keep  the  building 
supplied  with  water  for  "domestic,  san- 
itary and  fire  purposes."  Nichol  v. 
Huntington  Water  Co.,  53  W.  Va.  348, 
44  S.  E.  290. 

XI.  Municipal  Torts. 

A.    GENERAL   PRINCIPLES   AND 
DISTINCTIONS. 

A  distinction  is  to  be  drawn  between 
powers  and  duties  which  are  granted 
to  or  imposed  upon  a  public  body  as 
an  agency  of  the  government  to  be 
exercised  and  performed  exclusively 
for  public  governmental  purposes,  and 
those  powers  and  privileges  which  are 
exercised  by  the  corporation  or  body 
for  its  own  private  advantage,  and  are 
for  public  purposes  in  no  other  sense 
than  that  the  public  derives  a  common 
benefit  from  a  proper  discharge  of  the 
duties  arising  from  the  grant.  For  the 
negligent  exercise  or  performance  of 
the  former  class  of  powers  and  duties 


a  municipal  corporation  is  not  liable, 
whilst  if  injury  results  from  negligence 
in  the  exercise  or  performance  of  the 
latter  class  of  powers  and  duties  the 
city  is  liable  in  the  same  manner  as  an 
individual  or  private  corporation.  De- 
Voss  V.  Richmond,  18  Gratt.  338,  344; 
Petersburg  v.  Applegarth,  28  Gratt.  321, 
344;  Noble  v,  Richmond,  31  Gratt.  271, 
31  Am.  Rep.  726;  Orme  v.  Richmond, 
79  Va.  86,  89;  Terry  v.  Richmond,  94 
Va.  537,  27  S.  E.  429;  Maia  v.  Eastern 
State  Hospital,  97  Va.  507,  34  S.  E. 
617. 

A  municipal  corporation  has  a  dual 
character,  the  one  public  and  the  other 
private,  and  exercises  correspondingly 
twofold  functions,  the  one  govern- 
mental and  legislative,  and  the  other 
private  and  ministerial.  In  its  public 
character,  it  acts  as  an  agency  of  the 
state  to  enable  it  the  better  to  govern 
that  portion  of  its  people  residing  within 
the  municipality,  and  to  this  end  there 
is  granted  to  or  imposed  upon  it  by 
the  charter  of  its  creation  powers  and 
duties  to  be  exercised  and  performed 
exclusively  for  public,  governmental 
purposes.  These  powers  are  legislative 
and  discretionary,  and  the  municipality 
is  exempt  from  liability  for  an  injury 
resulting  from  the  failure  to  exercise 
them  or  from  their  improper  or  negli- 
gent exercise.  In  its  corporate  and 
private  character  there  is  granted  unto 
it  privileges  and  powers  to  be  exercised 
for  its  private  advantage,  which  are 
for  public  purposes  in  no  other  sense 
than  that  the  public  derives  a  common 
benefit  from  the  proper  discharge  of 
the  duties  imposed  or  assumed  in  con- 
sideration of  the  privileges  and  powers 
conferred.  This  latter  class  of  powers 
and  duties  are  not  discretionary,  but 
ministerial  and  absolute;  and  for  an 
injury  resulting  from  negligence  in 
their  exercise  or  performance,  the  mu- 
nicipality is  liable  in  a  civil  action  for 
damages  in  the  same  manner  as  an  in- 
dividual or  private  corporation.  Jones 
V.  Williamsburg,  97  Va.  722,  723,  34  S. 
E.  883. 
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The  functions  of  municipalities  are 
twofold:  First,  political,  discretionary 
and  legislative,  being  such  public  fran- 
chises as  are  conferred  upon  them  for 
the  government  of  their  inhabitants  and 
the  ordering  of  their  public  officers, 
and  to  be  exercised  solely  for  the  pub- 
lic good  rather  than  their  special  ad- 
vantage; and  secondly,  those  minis- 
terial, specified  duties,  which  are  as- 
sumed in  consideration  of  the  privileges 
conferred  by  their  charter.  Within  the 
sphere  of  the  former,  they  are  entitled 
to  this  exemption;  inasmuch  as  the 
corporation  is  a  part  of  the  government 
to  that  extent,  its  officers  are  public 
officers,  aod  as  such  entitled  to  the  pro- 
tection of  this  principle;  but  within 
the  sphere  of  the  latter,  they  drop  the 
badges  of  governmental  offices  and 
stand  forth  as  the  delegates  of  a  private  j 
corporation  in  the  exercise  of  private 
franchises,  and  amenable  as  such  to 
the  great  fundamental  doctrine  of  lia- 
bility for  the  acts  of  their  servants. 
Richmond  v.  Long,  17  Gratt.  375,  379; 
Gas  Co.  V,  Wheeling,  8  W.  Va.  320, 
353. 

In  its  governmental  capacity,  a  mu- 
nicipality is  strictly  a  branch  of  the 
state  government,  within  the  extent  of 
its  limitations,  both  as  to  territory  and 
powers  granted.  And  in  the  discharge 
of  their  duties,  governmental  and  dis- 
cretionary, its  officers  are  public  offi- 
cers, for  whose  acts  the  municipality 
is.  in  no  wise  liable.  Gibson  v.  Hunting- 
ton, 38  W.  Va,  177,  18  S.  E.  447;  Brown 
-v.  Guyandotte,  34  W.  Va.  299,  12  S.  E.  - 
707;  Thomas  v.  Grafton.  34  W.  Va.  282,  I 
12  S.  E.  478;  Mendel  v.  Wheeling,  28  ! 
W.  Va.  233;  Orme  v.  Richmond,  79 
Va.  86;  Richmond  v.  Long,  17  Gratt. 
375;  Barnes  v.  District  of  Columbia,  91 
U.  S.  540;  Charleston  v.  Beller,  45  W. 
Va.  44,  30  S.  E.  152. 

As  to  the  powers  and  functions  of 
an  incorporated  town  of  a  public  gov- 
ernmental character,  it  is  not  liable 
for  damages  caused  by  the  wrongful 
acts  or  negligence  of  its  officers  or 
agents  therein.     Bartlett  v.  Clarksburg, 


45  W.  Va.  393,  3i  S.  E.  918,  1  Mun. 
Corp;  Cas.  43;  Wood  v,  Hinton,  47  W. 
Va.  645,  35  S.  E.  824,  826;  Thomas  v. 
Grafton,  34  W.  Va.  282,  12  S,  E.  478; 
Brown  v.  Guyandotte,  34  W.  Va.  299, 
12  S.  E.  707;  Mendel  v.  Wheeling,  28 
W.  Va.  233;  Gibson  v,  Huntington,  38 
W.  Va.  177,  18  S.  E.  447. 

Wherever  it  can  be  said  that  distinct 
duties  are  imposed  upon  a  corporation, 
purely  ministerial  and  involving  no  ex- 
ercise of  discretion,  the  same  liability 
attaches  as  in  the  case  of  private  per- 
sons owing  the  same  service  under  the 
law.  Richmond  v.  Long,  17  Gratt.  375, 
379. 

In  the  performance  of  its  absolute 
and  ministerial  duties,  the  acts  of  its 
officers  and  agents  are  the  acts  of  the 
city,  and  the  maxim  respondeat  su- 
perior applies.  DeVoss  v.  Richmond, 
18  Gratt.  338,  346,  98  Am.  Dec.  647; 
Sawyer  v.  Corse,  17  Gratt.  230;  Rich- 
mond V.  Long,  17  Gratt.  375;  Orme  v. 
Richmond,  79  Va.  86;  Gibson  v.  Hunt- 
ington, 38  W.  Va.  177,  18  S.  E.  447. 

It  is  now  firmly  established,  by  a 
long  line  of  well-considered  decisions, 
that  a  municipal  corporation  is  liable 
for  injuries  occasioned  by  its  negli- 
gence in  the  following  three  classes  of 
cases:  (1)  Failure  to  keep  its  streets, 
alleys,  sidewalks,  roads,  and  bridges 
in  repair,  under  the  statute.  (2)  In  the 
discharge  of  ministerial  or  specified 
duties,  not  discretionary  or  govern- 
mental, assumed  in  consideration  of  the 
privileges  conferred  by  charter,  even 
though  there  be  the  absence  of  special 
rewards  or  advantages.  (3)  As  a  pri- 
vate owner  of  property,  to  the  same  ex- 
tent as  individuals  are  liable.  Gibson 
V.  Huntington,  38  W.  Va.  177,  18  S.  E. 
447. 

B.    ILLUSTRATIONS. 

1.  Torts  Committed  in  Performance 
of  Governmental  and  Discretionary 
Duties. 

a.   Control  and  Management  of  Water- 
works. 
The  power  to  organize  and  regulate 


Municipal  Corporations 


211 


waterworks  in  a  city  being  in  its  nature 
legislative  or  judicial,  a  failure  of  the 
corporate  authorities  to  exercise  the 
power  does  not  render  the  city  liable 
for  damages  caused  by  such  failure. 
Mendel  z/.  Wheeling,  28  W.  Va.  233. 

In  the  absence  of  a  charter  accepted 
by  the  city  compelling  it  to  erect  and 
regulate  waterworks,  it  is  discretionary 
with  the  municipal  corporation  whether 
it  will  or  will  not  erect  them  or  cause 
them  to  be  erected;  or  after  such  works 
have  been  erected,  whether  it  will  lay 
water  pipes  in  certain  streets;  or  after 
having  laid  such  pipes  whether  or  not 
it  will  abandon  or  remove  them,  and 
leave  such  streets  without  pipes  or 
suffer  them  to  be  filled  with  earth  or 
other  substances;  and  such  power  being 
governmental  and  discretionary,  the 
city  is  not  liable  for  loss  by  fire  caused 
by  the  negligence  of  its  servants  and 
agents  in  suffering  any  of  its  water 
pipes  to  become  filled  with  earth  or 
gravel,  so  that  they  will  not  convey 
any  water.  Mendel  v.  Wheeling,  28  W. 
Va.  233. 

Where  the  city  owns  its  waterworks 
and  charges  those  who  are  supplied 
with  water  a  certain  annual  "water 
rent"  for  such  supply,  there  is  still  by 
this  fact  no  duty  imposed  on  the  city 
fiom  which  a  liability  'can  be  rais;!d 
against  the  city  for  damages  for  loss  of 
property  by  fire  caused  by  the  negli- 
gence of  the  agents  and  servants  of 
the  city  in  suffering  the  water  pipes  to 
become  useless,  so  that  they  will  not 
supply  water  for  the  extinguishment 
of  fire.  From  such  facts  no  contract 
could  be  implied  to  keep  up  a  supply 
of  water.  Mendel  i\  Wheeling,  28  W. 
Va.  233. 

The  city,  which  owns  its  waterworks 
and  charges  the  consumers  of  the  water 
an  annual  water  rent,  is  no  more  lia- 
ble to  damage  for  loss  by  fire  than  a 
city  which  does  not  own  its  water- 
works but  keeps  a  paid  fire  depart- 
ment supported  by  general  taxation. 
The  city,  which  owns  its  waterworks 
and  charges  a  water  rent,  does  not  in  ' 


any  proper  sense  receive  a  "profit** 
from  such  work,  but  it  is  a  species 
of  taxation  for  the  legitimate  purposes 
of  the  city  government.  Mendel  v. 
Wheeling,  28  W.  Va.  233. 

M.  &  Co.  lost  a  factory  by  fire  in 
the  city  of  Wheeling;  the  city  owned 
and  operated  its  waterworks  and  re- 
ceived water  rents  from  those  supplied 
with  water;  M.  &  Co.  were  supplied 
with  water  and  paid  the  charge;  the 
property  was  lost,  because  the  supply 
pipe,  through  the  negligence  of  the 
agents  of  the  city,  was  suffered  to  be 
filled  with  mud,  so  that  it  would  not 
supply  any  water.  Held,  the  city  is 
not  liable  for  damages  for  the  loss. 
Mendel  v.  Wheeling,  28  W.  Va.  233. 

Child  Drowned  in  Reservoir. — In  the 
case  of   Ritz  v.  Wheeling,  45  W.  Va. 
262,  31  S.  E.  993,  an  action  was  brought 
against   the    city    to    recover    damages 
for  the  death  of  a  child  by  drowning 
m  the  city  reservoir.    Speaking  of  the 
principles  governing  the  case,  the  court 
says:      *Tn   maintaining    the    reservoir, 
the  city  was  engaged  in  a  lawful  act, 
within  its  power  and  duty  as  a  munic- 
ipal  corporation — a   governmental   act; 
and  I  do  not  see,  in  the  absence  of  a 
statute   imposing  liability,   if   an   open 
question,  how  it  could  be  held  liable, 
even  if  guilty  of  negligence,  under  the 
principle    stated   in    Brown    v.    Guyan- 
dotte,  34  W.  Va.  299,  12  S.  E.  707,  and 
1  Beach,  Pub.  Corp."    Then  after  quot- 
ing  Beach   on    Pub.    Corp.,    the   court 
proceeds   as    follows:      "You    can    not 
sue  the  state  for  such  cause,  unless  it 
granted  remedy.    Why  sue  a  city  when 
performing    a    governmental    function? 
One  citizen  is  as  much  guilty  of  negli- 
gence   as    are    others;    all    are    guilty 
alike.     Contrary  doctrine   holds  a   city 
liable   as    if   an    individual    engaged    in 
private    work    for    private    ends.      Btit 
most  authorities  oppose  this  view.    The. 
law   seems   to  be  that  a  city  or  town 
in  the  use  of  its  property,  though  for 
purely    public    purposes,    is    liable    for 
negligence  as  private  owners."     Citing 
Gibson  V.  Huntington,  38  W.  Va.  177, 
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18  S.  E.  447;  2  Dill.  Mun.  Corp.  §  925; 
15  Am.  &  Eng.  Ency.  Law,  1141,  1149, 
1155.  The  court  adds,  however:  "But 
those  authorities  hold  that,  to  make  a 
municipal  corporation  liable  for  injury 
received  from  its  use  of  its  property, 
negligence  must  be  shown." 

b.  Fire  Department. 

Nor  is  a  city  liable  for  damages  for 
injury  to  a  citizen  carelessly  inflicted 
by  a  fireman  engaged  in  extinguishing 
a  fire.  Mendel  v.  Wheeling,  28  W.  Va. 
233,   247. 

Where  the  power  to  organize  and 
regulate  a  fire  department  is  not  com- 
pulsory but  discretionary,  its  regula- 
tion is  governmental  in  its  character, 
and  no  act  of  omission  with  reference 
thereto  can  raise  a  legal  liability 
against  the  city.  Mendel  v.  Wheeling, 
28  W.  Va.  233,  246. 

c.  Hospitals  and  Prisons. 

The  city  of  Richmond  is  not  resjion- 
sible  for  the  loss  of  a  slave  admitted  j 
into  the  city  hospital,  on  the  ground  ' 
of  the  negligence  of  its  agents  at  the 
hospital.  Richmond  v.  Long,  17  Gratt.  | 
375;  Maia  v.  Eastern  State  Hospital,  ' 
97  Va.  507,  34  S.  E.  617. 

A  town  is  not  liable  for  damages  for 
the  death  of  a  person  caused  by  the  I 
burning  of  its  jail  while  such  person  ' 
was  confined  therein  by  town  author- 
ity for  a  violation  of  its  ordinances, 
though  such  fire  was  attributable  to 
the  wrongful  act  or  negligence  of  the 
officers  or  agents  of  the  town.  Brown 
V.  Guyandotte,  34  W.  Va.  299,  12  S. 
E.  707.  See  also,  the  title  HOSPI- 
TALS AND  ASYLUMS,  vol.  7,  p.  175. 

d.  Unlawful  Use  of  Streets. 

The  right  to  lay  out  streets  and  to 
regulate  their  use  when  laid  out,  and 
to  suspend  such  regulations  at  pleas- 
ure, are  governmental  and  discretion- 
ary powers,  but  when  laid  out,  the  duty 
to  keep  them  in  a  reasonably  safe  con- 
dition for  travel  is  a  ministerial  and 
positive  duty.  For  their  safe  condi- 
tion the  municipality  is  liable,  but  for 
their   unlawful    or   improper   use    it   is 


not.  Jones  v.  Williamsburg,  97  Va. 
722,  34  S.   E.  883. 

Bicycles  are  vehicles,  and  should  not 
be  ridden  on  sidewalks,  but,  if  so  ril- 
den,  the  municipality  is  not  liable  for 
damages  resulting  from  a  collision  with 
a  pedestrian,  merely  because  it  failed 
to  pass  an  ordinance  forbidding  such 
use  of  its  sidewalks.  Jones  v.  Williams- 
burg, 97  Va.  722,  34  S.  E.  883. 

A  municipal  corporation,  'n  the  ab- 
sence of  an  express  statutory  declara- 
tion to  the  contrary,  is  not  liable  for 
failing  to  pass  an  ordinance  prohibiting 
the  firing  of  cannon  or  firearms  in  its 
streets,  or  the  explosion  of  fireworks, 
or  the  engaging  in  dangerous  sports, 
or  the  running  at  large  of  cattle  and 
swine,  or  for  suspending  or  neglecting 
to  enforce  an  ordinance  against  such 
dangerous  practices  and  improper  use 
of  its  streets,  in  consequence  whereof 
private  property  was  destroyed  or  per- 
sons injured.  Jones  v.  Williamsburg, 
97  Va.  722,  34  S.  E.  883. 

An  incorporated  town  is  not  liable 
for  personal  injuries  occasioned  by.  the 
firing  of  squibs,  rockets,  fireworks,  and 
firearms  on  the  streets  by  a  crowd  of 
citizens,  although  such  acts  be  done 
with  the  knowledge  and  consent  of  the 
mayor,  council,  police,  and  other  offi- 
cers of  such  corporation.  Bartlett  v. 
Clarksburg,  45  W.  Va.  393,  31  S.  E.  918, 
1  Mun.  Corp.  Cas.  43,  43  L.  R.  A.  295. 

In  the  case  of  Richmond  z/.  Smith, 
101  Va.  161,  43  S.  E.  345,  how- 
ever, it  was  held,  that  a  temporary 
platform  in  the  street,  erected  for  the 
use  of  a  carnival  company  in  giving 
its  open  air  street  performances,  was 
a  nuisance  per  se,  which  the  city  had 
no  authority  to  authorize;  and  that  the 
city  was  liable  in  damages  for  injuries 
to  a  boy  occasioned  by  the  breaking 
of  the  railing  around  the  platform. 
The  fact  that  the  consent  of  the  city 
to  the  erection  of  the  platform  was 
ultra  vires,  was  held  to  be  no  defense. 
See  post,  "Failure  to  Abate  Nui- 
sances," XI,  B,  1,  e.    See  also,  the  titles 
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NUISANCES;     STREETS     AND 

HIGHWAYS. 

e.  Failure  to  Abate  Nuisances. 

See  ante,  "Unlawful  Use  of  Streets," 
XI,  B.  1,  d.  See  also,  the  titles  NUI- 
SANCES; STREETS  AND  HIGH- 
WAYS. 

2.  Torts  Committed  in  Ministerial,  Pri- 
vate, or  Proprietary  Character. 

a.  Maintaining    Dargerous    Embank- 
ment Near  Highway. 

It  is  the  ministerial  duty  of  the  city 
of  Huntington,  neither  governmental 
nor  discretionary,  to  see  that  a  natural 
barrier  or  embankment  owned  by  the 
city,  and  maintained  by  it  as  a  bar- 
rier alongside  of  the  public  street  to 
prevent  travelers  from  driving  into  a 
creek,  is  kept  in  safe  and  proper  con- 
dition; and  it  is  liable  for  injuries  re- 
sulting from  its  negligence  in  per- 
mitting such  property  to  become  so 
unsafe  as  to  endanger  the  lives  of  per- 
sons lawfully  using  the  highway.  Gib- 
son V.  Huntington,  38  W.  Va.  177,  18 
S.   E.   447. 

b.  Escape   of   Illuminating   Gas   from 

City  Mains. 
A  municipal  corporation  is  liable  in 
damages  for  its  negligence  in  permit- 
ting the  escape  of  illuminating  gas 
from  its  mains  into  an  abandoned 
sewer  and  thence  into  a  private  resi- 
dence, resulting  in  the  asphyxiation  of 
one  of  the  occupants.  Richmond  v. 
Gay,  103  Va.  320,  49  S.  E.  482. 

c.  In  Prosecuting  Works   of   Internal 

Improvement. 
But  there  is  another  large  class  of 
cases  in  which  the  powers  of  a  munici- 
pal corporaion  are  extended  beyond 
what  is  strictly  necessary  for  the  pro- 
tection of  the  lives,  health,  property 
and  peace  of  its  citizens;  as  where  it 
carries  on  works  of  internal  improve- 
ment and  in  the  construction  of  these 
works  there  is  misfeasance,  and  by  the 
unskillful  and  careless  doing  of  the 
thing  authorized  to  be  done,  persons  or 
property  are  injured.  In  such  case  a 
municipal  •  corporation    is    held    liable. 


Mendel   v.   Wheeling,   28   W.   Va.    233, 
248. 

Where  a  municipal  corporation  is  by 
its  charter  authorized  to  do  a  certain 
thing  and  in  the  improper  performance 
of  the  work  it  inflicts  injury  on  any 
person,  it  has  been  many  times  decided 
that  the  corporation  is  liable  for  the 
damages  caused  by  such  injury.  Men- 
del  V.   Wheeling,  28   W.   Va.   233,   239. 

d.    Torts    Committed    in    Proprietary 
Character. 

(1)  Generally. 

A  municipal  corporaion  is  liable  for 
injuries  sustained  by  the  negligent 
management  of  its  corporate  prop- 
erty, to  the  same  extent  that  private 
individuals  are  liable  for  the  same 
character  of  negligence.  Gibson  v. 
Huntington,  38  W.  Va.  177,  18  S.  E. 
447. 

(2)  Child  Drowned  in  City  Reservoir. 

A  landowner  is  under  no  duty  to  a 
mere  trespasser  to  keep  his  premises 
safe,  and  the  fact  that  the  trespasser  is 
a  child  does  not  raise  a  duty  where 
none  otherwise  exists.  Such  a  tres- 
passer, injured  on  such  premises,  can- 
not recover  of  the  landowner  by  reason 
of  the  unsafe  condition  of  the  premises, 
unless  this  negligence  be  so  gross  as  to 
amount  to  a  wanton  injury.  Ritz  v. 
Wheeling,  45  W.  Va.  262,  31  S.  E.  993. 

In  the  case  of  Ritz  v.  Wheeling,  45 
W.  Va.  262,  31  S.  E.  993,  the  court  ap- 
proves the  following  language  from  1 
Beach,  Pub.  Corp.,  §  754:  "A  munici- 
pal corporation  is  not  liable  to  a  tres- 
passer who  goes,  without  license  or 
invitation,  upon  its  land,  though  un- 
molested, for  mere  pleasure  or  to 
gratify  curiosity,  and  there  meets  with 
an  injury  through  the  corporation's 
negligent  management  of  Its  property; 
and  no  distinction  is  made  in  favor  of 
an  infant  child  so  receiving  an  injury. 
In  such  a  case  the  municipality  owes 
no  special  duty  to  a  child  straying  from 
its  parents,  and  the  duty  of  protecting 
it  is  not  shifted  from  its  parents  to  the 
municipality  because  it  chances  to  es- 
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cape  from  their  care.  This  is  the  gen- 
eral rule  applicable  to  those  who  tres- 
pass on  private  lands,  and  there  is 
no  reason  why  municipal  corporations 
should  not  have  the  benefit  of  it;  but, 
of  course,  it  has  no  application  to 
highways,  where  all  have  a  right  to 
be." 

In  an  action  to  recover  damages  for 
the  death  of  the  child,  it  appeared  that 
the  grounds  in  which  the  reservoir  was 
situated  were  inclosed  by  a  picket 
fence;  that  there  was  a  gate  or  entry 
into  this  inclosure  which  was  sometimes 
open,  and  that  there  was  an  opening 
under  the  picket  fence  several  feet  deep 
to  allow  water  coming  into  the  reser- 
voir inclosure  from  a  hill  above,  and 
from  rain,  to  pass  out,  so  as  to  keep 
it  from  entering  the  reservoir  and  pol- 
luting its  water;  that  the  reservoir  was 
inclosed  with  a  high,  strong  picket 
fence;  that  on  one  side  the  fence  was 
only  two  feet  from  the  brink  of  a  preci- 
pice of  hundreds  of  feet;  that  upon 
this  narrow  ledge  between  the  fence 
and  precipice  was  a  path  or  footway, 
and  that  the  opening  in  the  fence  was 
at  the  farther  end  of  this  path,  and  a 
consid-erable  distance  away  from 
houses;  that  it  was  a  rough  and  unin- 
viting place,  though  occasionally  re- 
sorted to  by  persons  desiring  to  witness 
ball  games  in  the  field  below.  It  also 
appeared  that  the  city  kept  a  watch- 
man at  the  place,  but  that  at  the  time 
of  the  accident  the  watchman  was  not  i 
present,  or  if  present  that  he  did  not 
see  the  child.  Held,  that  the  city  was 
guilty  of  no  negligence,  but  had  used  all 
reasonable  precautions  in  the  premises, 
and  that  no  recovery  could  be  had. 
Ritz  V.  Wheeling,  45  W.  Va.  262,  31  S. 
E.  993,  997. 

The  reservoir  does  not  come  under 
the  head  of  "dangerous  machinery;" 
it  is  not  "dangerous"  in  that  sense. 
And  it  is  not  specially  "attractive"  in 
that  sense.  Ritz  v.  Wheeling,  45  W. 
Va,  262,  31  S.  E.  993,  997. 
(S)   Negligent  Maintenance  of  Wharf. 

According   to   the    principles    of   the 


common'  law,  the  owner  of  a  wharf 
who  receives  or  is  entitled  to  receive 
wharfage  for  vessels  moored  to  said 
wharf,  is  bound  to  use  at  least  ordi- 
nary care  and  diligence  in  keeping  the 
water  adjacent  to  such  wharf  in  which 
vessels  lie  while  moored  thereto,  free 
from  obstructions,  and  is  liable  for  any 
damage  done  to  any  such  vessel  by 
reason  of  the  neglect  of  such  duty;  and 
j  the  same  principles  apply,  whether  such 


;  owner  be  an  individual,  or  a  corporation^ 
whether  such  corporation  be  private 
or  municipal.  Petersburg  v.  Apple- 
garth,  28  Gratt.  321. 

A    municipal    corporation    owning    a 
wharf  and  receiving  tolls  for  its  use,  or 
having  the  right  to  demand  and  collect 
wharfage    of   vessels    lying   thereat,    \s 
bound   to   keep  it  in    reasonably    good 
condition,  so  that,  as  far  as  by  the  use 
of    ordinary    care,    vigilance    and  skill, 
such  owner  can  make  it  so,  it  shall  be 
fit   for   the    use    of   any   vessel    of   the 
class  usually  frequenting  and  mooring 
at  such  wharf,  and  having  the  right  of 
access    thereto;  and    the    existence     of 
piles   or   other   obstructions   under   the 
I  water,  and  projecting  above  the  ground 
at  the  bottom  in  that  part  of  the  river 
adjoining  said  wharf,  and  in  which  ves- 
sels lying  at  the  wharf  usually  float,  is 
presumptive  evidence  of  negligence  on 
'  the  part  of  such  owner;  and  it  is  not 
I  sufficient  excuse  to  sh©w  that  the  owner 
,  did  not  place  the  obstructions  there,  or 
i  even  know  of  their  existence.     Peters- 
'  burg  V.  Applegarth,  28  Gratt.  321,  333, 
334. 

If  such  wharf  owner  knows  of  the 
:  existence  of  an  obstruction  to  the  nav- 
I  igation  of  the  river  at  and  near  its 
wharf,  in  that  part  of  said  river  in 
which  vessels  lying  at  said  wharf 
usually  float,  and  leave  the  same  open 
and  accessible  to  all  vessels  accustomed 
to  move  and  lie  thereat,  without  notice 
or  warning  to  such  vessels  of  such  ob- 
struction, and  any  damage  arise  in  con- 
sequence thereof,  said  wharf  owner  is 
responsible  therefor.  Petersburg  v. 
Applegarth,  28  Gratt.  321,  334. 
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The  city  of  Petersburg  owns  a  wharf 
in  the  Appomatox  river,  for  the  use  of 
which  the  city  is  authorized  to  charge 
and  does  charge  wharfage.  In  October, 
1872,  the  vessel  of  A.,  not  being  able  to 
get  to  the  wharf  at  which  she  was 
to  deliver  her  load,  on  account  of  an 
obstruction  in  the  stream  by  another 
vessel,  drew  up  to  the  city  wharf  and 
moored  to  it,  and  whilst  waiting  there 
she  sunk  on  the  nexl  low  water  from 
a  pile  going  through  her  bottom.  This 
pile  was  oak,  being  about  two  feet  from 
the  wharf  in  the  stream  where  a  vessel 
at  the  wharf  would  probably  lie,  and 
was  visible  at  low  water,  though  it  was 
some  two  feet  or  more  above  the  bed 
of  the  river,  and  was  firmly  fixed  there. 
Held,  the  allowing  such  an  obstruction 
in  the  place  where  it  was,  was  negli- 
gence; and  the  city  of  Petersburg  be- 
ing the  owner  of  the  wharf,  is  liable  for 
the  damages  occasioned  l)y  it.  Peters- 
burg V.  Applegarth,  28  Gratt.  321. 
(4)  Profit  or  Benefit  Not  Essential  to 
Liability. 

Nor  does  it  make  any  difference  that 
in  this  case  no  wharfage  was  actually 
received  by  the  city,  and  that  it  does 
not  usually  charge  wharfage  in  cases 
where  the  vessel  mooring  at  her  wharf 
is  not  to  be  unloaded  there.  It  is  suf- 
ficient that  the  city  was  entitled  to 
charge  wharfage.  Petersburg  v.  Apple- 
garth,  28  Gratt.  321,  322. 

C.  DUTIES  AND  BURDENS  AS- 
SUMED IN  CONSIDERATION 
OF  PRIVILEGES  CONFERRED. 

A  public  officer  is  not  responsible  to 
third  persons  for  the  negligence  or  de- 
fault of  his  official  subordinates.  This 
principle  of  exemption  from  liability, 
for  the  defaults  of  its  officers  is  not 
extended  to  municipal  corporations, 
where  the  authority,  though  for  the  ac- 
complishment of  objects  of  a  public 
nature,  and  for  the  benefit  of  the  pub- 
lic, is  one,  from  the  exercise  of  which, 
the  corporation  derives  a  profit,  or 
where  the  duty  may  be  presumed  to  be 
enjoined  upon  the  corporation  in  con- 


sideration of  privileges  granted.     Saw- 
yer V.  Corse,  17  Gratt.  230. 

Municipal  corporations,  in  the  dis- 
charge of  ministerial  or  specified  duties 
assumed  in  consideration  of  the  priv- 
ileges conferred  by  their  charter,  are 
liable  for  the  misconduct,  negligence, 
or  omissions  of  their  agents;  and  this 
though  there  be  the  absence  of  special 
rewards  or  advantages,  Richmond  v. 
Long,  17  Gratt.  375. 

Municipal  corporations,  in  the  exer- 
cise of  their  political,  discretionary  and 
legislative  authority,  are  not  liable  for 
the    misconduct,    negligence    or    omis- 
sions of  the  agents  employed  by  them. 
But  municipal  corporations,  in  the  dis- 
charge  of  ministerial   or   specified   du- 
j  ties,   assumed    in    consideration   of    the 
I  privileges    conferred    by    their    charter, 
I  are    liable    for    the    misconduct,  negli- 
I  gence    or    omissions    of    their     agents; 
and  this  though  there  be   the   absence 
I  of     special     rewards     or      advantages. 
Petersburg  v.  Applegarth,  28  Gratt.  321. 
Where  a  municipal   corporation  acts 
in   the   exercise   of  power   or   the   dis- 
charge of  duties  in  nowise  discretionary 
or  governmental,  but  purely  ministerial 
in  their  character,  it  incurs,  like  a  pri- 
vate  person,   the   common-law   liability 
for  the  acts  of  its  servants;  and  it  does 
I  not   matter,   as   was  once   intimated,   if 
there  be  the  absence  of  special  rewards 
'  or  advantages,  it  being  considered  and 
allowed    that    such    gratuitous    function 
is  to  be  regarded  as  a  burthen  accepted 
under   the   charter   in    consideration   of 
its  privileges.     Noble  v.   Richmond.  31 
;  Gratt.  271,  279,  31  Am.  Rep.  726. 

Where  the  authority,  though  for  the 
accomplishment  of  objects  of  a  public 
nature,  and  for  the  benefit  of  the  pub- 
lic, is  one  from  the  exercise  of  which 
the  corporation  derives  a  profit;  or 
where  the  duty,  though  of  a  public  na- 
ture and  for  the  public  benefit,  may 
fairly  be  presumed  to  have  been  en- 
joined upon  the  corporation  in  consid- 
eration of  privileges  granted  to  and  ac- 
cepted by  it,  the   exemption   does  not 
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apply.  The  reason  is  that  the  corpora- 
tion is  not  acting  merely  as  an  agent  of 
the  public,  and  with  a  view  solely  to 
the  public  benefit,  but  in  the  former 
(where  it  derives  a  profit)  it  is  pur- 
suing its  own  interest  and  profit,  and  in 
the  latter  is  executing  a  contract,  for 
which  it  has  received  a  consideration. 
Noble  V,  Richmond,  31  Gratt.  271,  279, 
31  Am.  Rep.  726. 

D.  TORTS  COMMITTED  WHILE 
ENGAGED  IN  ULTRA  VIRES 
ACTS. 

In  order  to  render  a  municipal  cor- 
poration liable  in  damages  for  the  torts 
of  its  agents  and  employees,  it  is  nec- 
essary that  the  injury  complained  of  be 
caused  by,  or  result  from,  an  act  done 
in  the  exercise  of  some  power  conferred 
upon  it  by  its  charter  or  other  positive 
enactment.  Duncan  v.  Lynchburg,  2 
Va.  Dec.  700,  702,  48  L.  R.  A.  331. 

The  city  of  Lynchburg  having  no  au- 
thority, either  express  or  implied,  to 
operate  a  rock  quarry  beyond  the  city 
limits,  it  is  not  liable  for  a  nuisance 
created  by  the  act  of  its  employees,  en- 
gaged in  operating  said  quarry,  in  erect- 
ing a  privy  over  a  stream  which  flowed 
under  the  porch  of  plaintiff's  residence 
situated  a  short  distance  below  the 
quarry.  Duncan  v.  Lynchburg,  2  Va. 
Dec.  700,  48  L.  R.  A.  331. 

"If  the  power  to  acquire  and  operate 
a  rock  quarry  can  be  necessarily  or 
fairly  implied  from  the  provisions  of 
subsection  39  (§  7,  ch.  6,  of  the  charter), 
which  authorizes  the  city  of  Lynchburg, 
in  connection  with  the  county  of  Camp- 
bell, to  pave  and  macadamize,  among 
other  things,  the  highways  of  that 
county  for  a  distance  of  two  miles  from 
the  city,  it  would  not  aid  the  plaintiff; 
for  it  is  expressly  provided  in  that  sec- 
tion that  nothing  in  it  shall  be  con- 
strued as  compelling  the  exercise  of  the 
powers  conferred  by  it,  or  as  fixing 
any  liability  on  the  city  for  the  failure 
to  exercise,  or  the  improper  exercise 
of,  the  powers  conferred,  except  dam- 
ages  for   lands   condemned   for   public 


highways.  The  object  of  that  provi- 
sion was  manifestly  to  protect  the  city 
from  any  other  or  further  liability  than 
the  county  of  Campbell  (its  associate  in 
establishing  and  maintaining  the  roads) 
would  be  under  in  exercising  the  pow- 
ers conferred.  And,  as  is  well  settled, 
the  county  being  one  of  the  political 
subdivisions  of  the  state,  it  would  not 
be  liable  in  damages  to  the  plaintiff  «f 
it  or  its  agents  or  employees  had 
caused  the  injury  complained  of.  Fry 
V.  Albemarle  County,  86  Va.  195,  9  S. 
E.  1004;  Field  v,  Albemarle  County,  2 
Va.  Dec.  67;  2  Dill.  Mun.  Corp.,  §§  23, 
963,  note  1;  1  Shear.  &  R.  Neg.,  §  256." 
Duncan  v.  Lynchburg,  2  Va.  Dec.  700, 
705,  48  L.  R.  A.  331. 

E.  MAINTAINING      NUISANCE- 
LIABILITY. 

See  the  title  NUISANCES. 

F.  RESPONDEAT  SUPERIOR— AP- 

PLICABILITY OF  DOCTRINE. 

A  municipal  corporation,  unless  ex- 
empted by  statute,  is  responsible  for 
the  acts  and  omissions  of  its  servants, 
upon  the  same  principle  and  to  the 
same  extent  as  a  private  individual. 
But  it  is  necessary,  in  order  to  make  a 
corporation  liable  for  the  negligence 
of  an  officer,  that  the  officer  should  be 
appointed  and  removable  by  the  cor- 
poration, and  subject  to  its  control  in 
the  details  of  the  particular  work. 
Petersburg  v.  Applegarth,  28  Gratt.  321, 
:;r.4. 

Negligence  of  Port  Warden.— The 
fact  that  the  city  had  appointed  a  port 
warden  whose  duty  it  was  to  attend  to 
the  removal  of  obstructions  in  the 
stream,  and  to  attend  to  the  duties  of 
the  city  in  regard  to  the  city  wharf, 
does  not  exempt  the  city  from  liability 
for  the  damages.  The  port  warden  in 
this  matter  is  but  the  agent  of  the  city, 
and  the  principal  is  always  bound  for 
the  acts  and  neglects  of  his  agent.  The 
same  rule  which  applies  to  a  private 
principal,  applies  to  a  corporation, 
whether  ordinary  or  municipal,  and  a 
fortiori  to  a  corporation  which  can  only 
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act  by  an  agent.  Petersburg  v.  Apple- 
garth,  28  Gratt.  321. 

Property    Destroyed   by     Police. — A 

city  is  not  responsible  for  property  de- 
stroyed by  its  police  force,  without  any 
authority  from  the  city,  or  its  govern- 
ing power.  Harman  v.  Lynchburg,  33 
Gratt.  37;  Brown  v.  Guyandotte,  34  W. 
Va.  299,  12  S.   E.  707. 

Wrongful  Levy  by  Town  Sergeant. — 
The  mayor  of  the  town  of  Grafton  hav- 
ing imposed  fines  upon  a  citizen  of  the 
town,  execution  therefor  came  into  the 
hands  of  the  town  sergeant,  who  levied 
upon  the  separate  property  of  the  of- 
fender's wife,  and  sold  the  same  at  a 
sacrifice.  Held,  (1)  that  the  town  could 
not  be  held  liable  for  the  tortious  act 
of  the  sergeant,  unless  it  was  proven 
that  the  town  directed,  counseled,  or 
otherwise  participated  in  the  perpetra- 
tion of  the  wrong;  (2)  in  levying  the 
writ,  the  sergeant  acted  not  as  a  mu- 
nicipal, ^ut  as  a  public,  civil  officer,  and 
the  doctrine  of  respondeat  superior  has 
no  application;  (3)  as  the  net  proceeds 
of  the  sale  of  the  property  improperly 
seized  were  paid  over  to  the  town,  the 
latter  would  be  liable  for  such  net  pro- 
ceeds in  an  action  for  money  had  and 
received.  Thomas  v.  Grafton,  34  W. 
Va.  282,  12  S.  E.  478. 

G.     ABROGATION     OR     ASSIGN- 
MENT OF  LIABILITY. 

The  duties  and  liabilities  imposed  by 
its  charter  for  the  safety  of  the  public 
can  not  be  abrogated  or  dispensed  with 
by  an  ordinance  of  the  city  council; 
and  reason  and  public  policy  supple- 
ment the  law  in  holding  the  city  re- 
sponsible for  the  neglect  or  omission 
of  due  diligence  in  the  discharge  of 
their  charter  duties.  McCoull  v.  Man- 
chester, 85  Va.  579,  587,  8  S.  E.  379. 

The  fact  that  it  has  been  made  by 
statute  the  duty  of  the  Lower  Appo- 
mattox company  to  dredge  and  remove 
obstructions  from  the  river  at  and  be- 
low Petersburg,  can  not  relieve  the  city 
from  her  liability  for  injuries  occa- 
sioned by  the  neijligent  maintenance  of 


the  city's  wharf.  The  city  is  in  fact 
the  company,  owning  all  the  stock  and 
appointing  the  officers  of  the  company. 
But  even  if  it  was  an  independent  or- 
ganization, its  obligation  to  perform  a 
duty  which  the  city  is  also  bound  to 
perform  on  common-law  principles, 
would  not  relieve  the  city  from  its  com- 
mon-law liability  for  the  nonperform- 
ance of  such  a  duty.  Petersburg  v,  Ap- 
plegarth,  28  Gratt.  321,  322. 

Nor  can  it  make  any  difference  that 
the  United  States  have  made  appropria- 
tions to  the  improvement  of  the  nav- 
igation of  the  river,  and  have  occasion- 
ally dredged  it.  This  docs  not  relieve 
I  the  city  from  its  common-law  liability 
in  regard  to  the  city  wharf.  Peters- 
burg V.  Applegarth,  28  Gratt.  321,  322. 

H.  NEGLIGENCE. 

1.  Liability    Dependent    upon     Negli- 

gence. 

Whether  it  is  sought  to  hold  a  munic- 
ipal corporation  liable  for  injuries  re- 
sulting from  its  negligence  in  the 
discharge  of  ministerial  or  specified 
duties,  or  as  the  private  owner  of  prop- 
erty, negligence  must  be  alleged  and 
fully  proven.  Gibson  v,  Huntington, 
38  W.  Va.  177,  18  S.  E.  447;  Chapman 
V.  Milton,  31  W.  Va.  384,  7  S.  E.  22; 
Biggs  V.  Huntington,  32  W.  Va.  51,  55, 
9  S.  E.  51.  See  the  titles  NEGLI- 
GENCE; STREETS  AND  HIGH- 
WAYS. 

2.  Notice. 

In  an  action  against  a  municipal  cor- 
poration for  the  injuries  resulting  from 
its  negligence  in  the  management  of  its 
corporate  property,  notice,  either  ex- 
press or  implied,  must  be  shown.  Gib- 
son V.  Huntington,  38  W.  Va.  177,  18 
S.  E.  447;  Curry  v.  Mannington.  23  W. 
Va.  14. 

If  a  municipal  wharf  owner  by  its 
servants  has  the  means  of  knowing  the 
state  and  condition  of  its  wharf,  and  of 
the  river  at.  adjoining,  and  near  thereto, 
that  is  to  say,  in  that  part  of  said  river 
in    which    vessels   lying   at   said    wharf 


218 


Municipal  Corporations 


usually  float,  and  is  negligently  igno- 
rant thereof,  and  an  injury  is  occasioned 
by  the  imperfect  condition  of  said 
wharf,  or  by  an  obstruction  in  the  water 
at  and  near  said  wharf,  and  in  said  part 
of  said  river,  such  ignorance  makes 
such  wharf  owner  responsible  to  the 
same  extent  as  if  such  owner  knew  of 
such  imperfect  condition  of  said  wharf, 
or  of  the  existence  of  such  obstruction 
at  or  near  said  wharf,  and  in  said  part 
of  said  river,  and  negligently  suffered 
the  same  to  exist.  Petersburg  v.  Ap- 
plegarth,  28  Gratt.  321,  334. 

If  the  defect  causing  the  injury  had 
existed  for  such  length  of  time  that 
proper  diligence  would  have  discovered 
it,  then  no  notice  need  be  proved;  but 
if  the  defect  arise  otherwise  than  from 
faulty  structure,  or  the  direct  act  of  the 
corporate  authorities  or  its  agents  and 
be  a  recent  defect,  it  is  generally  nec- 
essary to  show  that  the  town  author- 
ities had  knowledge  thereof  a  sufficient 
time  before  the  injury  to  have,  by 
reasonable  diligence,  repaired  it  or  that 
they  were  negligently  ignorant  of  it. 
Curry  v.  Mannington,  23  W.  Va.  14; 
Gibson  v.  Huntington,  38  W.  Va.  177, 
18  S.  E.  447. 
3.  Proximate  and  Superseding  Causes. 

If  owing  to  a  negligent  failure  prop- 
erly to  maintain  gas  mains,  illuminat- 
ing gas  escapes  into  an  abandoned 
sewer,  and  thence,  through  a  private 
connecting  pipe,  into  a  private  building, 
killing  the  occupant,  the  negligence  in 
permitting  the  gas  to  escape  is  the 
proximate  cause  of  the  death,  unless 
there  was  some  other  superseding  or 
responsible  cause  intervening  between 
such  negligence  and  the  resulting 
death.  To  be  a  superseding  cause, 
whether  intelligent  or  not,  it  must  so 
entirely  supersede  the  defendant's  neg- 
ligence that  it  alone,  without  the 
defendant's  negligence  contributing 
thereto  io  the  slightest  degree,  pro- 
duces the  injury.  To  be  a  responsible 
cause  it  must  be  the  culpable  act  of  a 
human  being  who  is  legally  responsi- 


ble for  his  act.     Richmond  v.  Gay,  103 
Va.  320,  49  S.  E.  482. 

4.  Pleading   Negligence — Sufficiency. 
A  charge  of  negligence  on  the  part 

of  a  defendant,  though  general,  is  suf- 
ficient, if  the  facts  alleged  are  such  as 
to  enable  the  court  to  say,  on  demurrer, 
that  if  proved  the  plaintiff  is  entitled  to 
recover.  In  the  case  at  bar,  the  house 
of  the  plaintiff's  intestate  was  situate 
on  one  street  and  near  another,  under 
both  of  which  the  defendant  had  gas 
mains.  The  first  count  stated  the  neg- 
ligent escape  of  gas  from  the  pipes  un- 
der one  of  these  streets;  the  second 
j  count,  from  pipes  under  the  other 
I  street;  and  the  third  count  charged  the 
I  negligent  escape  of  gas  from  defend- 
ant's pipes,  without  designating  the 
street.  The  plaintiff  could  not  know 
certainly  from  which  pipe  the  gas  es- 
caped. This  fact  was  peculiarly  within 
the  defendant's  knowledge,  and  hence 
the  third  count  was  sufficient.*  Rich- 
mond V.  Gay,  103  Va.  320,  49  S.  E.  482. 

5.  Burden  of  Proof. 

When  the  injury  sued  for  is  alleged 
to  have  been  caused  by  the  defendant's 
negligent  use  of  its  corporate  property, 
or  in  the  discharge  or  omission  to  dis- 
charge a  ministerial  duty,  the  burden  of 
proving  negligence  is  on  the  plaintiff. 
Gibson  v.  Huntington,  38  W.  Va.  177, 
18  S.  E.  447. 

6.  Contributory  Negligence. 

See  the  titles  NEGLIGENCE; 
STREETS  AND  HIGHWAYS. 

Although  deceased,  who  was  asphyx- 
iated by*  illuminating  gas,    may    have 
known  that  gas  had  been  escaping  in 
other  parts  of  the  house  than  the  room 
occupied  by  her,  and  that  such  gas  was 
dangerous  to  human  life,  yet  if  efforts 
had  been  made  to  remedy  the  trouble, 
and  there  is  evidence  tending  to  show 
that  no  gas  had  escaped  in  the  room 
occupied  by  her,  and  that  on  the  night 
!  of  the  asphyxiation  no  gas  was  escap- 
ing as  late   as  midnight,  the   question 
j  whether  or  not  she  was  guilty  of  con- 
I  tributory   negligence   in   occupying   her 


Municipal  Corporations 


219 


xoom  on  that  night,  or  in  not  taking 
other  precautions  for  her  safety,  is  one 
for  the  jury.  Her  failure  to  do  so  was 
not  Ci  I  ibutory  negligence  as  a  matter 
of  law.  Richmond  v.  Gay,  103  Va.  320, 
49  S.   E.  482. 

XII.  Municipal  Property. 

A.  ACQUISITION  OF  PROPERTY. 
1.  Right  to  Acquire  and   Hold  Prop- 
erty. 

a.  Generally.   . 

Municipal  corporations  have  the 
power  to  contract^  and  be  contracted 
with,  and  to  purchase  and  hold  real 
estate,  and  where  the  charter  is  silent, 
the  limit  of  the  capacity  to  purchase 
is  that  the  land  so  purchased  must  be 
reasonably  necessary  to  the  proper  ex- 
ercise of  the  powers  conferred  upon  it, 
or  essential  to  the  purposes  for  which 
it  was  created.  Richmond,  etc..  Imp. 
Co.  V.  West  Point,  94  Va.  668,  27  S. 
E.  460;  Richmond  v,  Gallego  Mills 
Co.,  102  Va.  166,  173,  45  S.  E.  877. 

b.  Lands  beyond  City  Limits. 

That  a  municipal  corporation,  with- 
out special  authority,  may  purchase 
and  hold  lands  without  its  limits  for 
some  purposes,  the  lands  must  be  in- 
dispensably necessary  to  enable  it  to 
protect  the  health  and  well  being  of 
its  people.  Duncan  v.  Lynchburg,  2 
Va.  Dec.  700,  705,  48  L.  R.  A.  331. 

Illustration  —  Stone  Quarry.  —  It 
might  be  convenient  for  a  municipal 
corporation  to  own  and  operate  a 
stone  quarry,  but  it  is  not  indispensable 
that  it  should  do  so,  in  order  that  it 
may  accomplish  the  objects  of  its  cre- 
ation. Duncan  v.  Lynchburg,  2  Va. 
Dec.  700,  705,  48  L.  R.  A.   331. 

Statutes  Construed — Ljmchburg  City 
Charter. — The  power  given  by  subsec. 
3,  §  7,  of  the  charter  of  the  city  of 
Lynchburg,  which  authorizes  the  city 
to  purchase,  hold,  sell,  and  convey  afl 
real  and  personal  property  necessary 
for  its  uses  and  purposes,  must  be  ex- 
ercised within,  and  not  without,  the 
limits  of  the  city;  for  the  general  rule 


is  that  the  power  of  a  municipal  cor- 
poration is  confined  to  its  own  territo- 
rial limits,  and,  without  some  special 
provision  authorizing  it,  it  can  not  pos- 
sess any  control  or  rights  in  or  over 
lands  lying  without  those  limits.  Dun- 
can V.  Lynchburg,  2  Va.  Dec.  700,  704. 
48  L.   R.  A.  331. 

The  provisions  of  the  charter  of  tlie 
city  of  Lynchburg  conferring  special 
power  upon  the  city  to  acquire  lands 
without  the  city  for  workhouses^ 
houses  of  correction  or  reformation  or 
the  reception  of  the  poor,  public 
squares  or  parks,  waterworks  and  gas 
works,  electric  plants,  the  burial  of  the 
dead,  and  highways  in  the  county  of 
Campbell,  exclude  the  idea  that  it  was 
the  intention  of  the  legislature,  in 
granting  the  charter,  to  confer  any 
other  extraterritorial  powers  upon  the 
city  than  those  expressly  named.  Dun. 
can  V.  Lynchburg,  2  Va.  Dec.  700,  705» 
48  L.  R.  A.  331. 
c.  Light  and  Water  Plants. 

See  ante,  "To  Own  or  Regulate  Gas 
Works,"  VII,  C,  3,  b.  See  also,  the 
titles  GAS,  .vol.  6,  pp.  704,  706;  ELEC- 
TRICITY, vol.  5,  p.  55;  WATER 
COMPANIES  AND  WATER- 
WORKS. 

2.  Mode  of  Acquisition — Purchase  upon 

Credit. 
The  purchase  may  be  upon  a  credit^ 
for,  while  a  municipal  corporation  may 
not  borrow  money  and  issue  its  obli- 
gations therefor  without  authoritv  *>t. 
the  legislature,  it  may  purchase  prop^ 
crty  necessary  for  the  discharge  of  the 
duties  and  functions  reposed  in  it,  and 
as  a  consequence  of  that  power  to  pur- 
chase, may  bind  itself  for  the  payment 
of  the  purchase  money,  and  execute 
all  proper  evidences  of  debt  except  a 
negotiable  instrument.  Richmond,  etc.. 
Imp.  Co.  V.  West  Point,  94  Va.  668,  2T 
S.   E.  460. 

3.  Extent  of  Interest  Acquired. 
Grant  for  Specific  Purposes — Condi- 
tions in  Deed. — In   Boiling  v.   Peters- 
burg,  8    Leigh   224,   a   person   granted 
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land  to  a  town  corporation,  havini? 
power  to  purchase  and  hold  land  'for 
the  use  of  the  town,  for  the  purposes 
after  mentioned  in  the  deed."  The 
deed  recited  that  the  grant  was  in  con- 
sideration of  the  courthouse  and  jail 
having  been  built  thereupon,  and  also 
in  consideration  that  such  buildings, 
and  the  judiciary  proceedings  of  the 
town  should  be  continued  and  held  on 
the  premises,  with  covenant  of  quiet 
enjoyment,  so  long  as  the  judicial  pro- 
ceedings should  be  held  thereon,  with 
a  proviso,  that  if  they  should  ever  be 
discontinued,  the  land  shall  revest  in 
the  grantor.  The  courthouse  and  jail 
and  the  judiciary  proceedings  were 
continued,  maintained,  and  had  on  the 
land,  but  the  town  erected  other  build- 
ings on  the  land  also,  which  were 
rented  to  individuals.  Held,  that  such 
use  of  the  land  was  competent  to  the 
town,  and  that  the  grantor  had  no 
right  to  interfere. 

Equitable  Titlc—Parol  Evidence.— 
If  the  owner  of  a  tract  of  land,  on  a 
navigable  river,  was  authorized  by  law, 
to  establish  a  town  upon  it,  and  dis- 
pose of  the  lots  by  way  of  lottery;  and, 
in  the  scheme  of  such  lottery,  as  ad- 
vertised, adventurers  therein  were  as- 
sured that  the  lots  should  be  laid  off 
in  a  town  "convenient  to  the  river, 
with  public  landings;"  parol  testimony 
is  admissible,  in  aid  of  the  inference 
deducible  from  such  printed  proposals, 
to  establish  an  equitable  title  in  the 
inhabitants  of  the  town,  as  tenants  in 
common,  to  a  piece  of  groUiid  between 
the  river  and  the  lots  actually  laid  off 
for  the  town.  Mayo  v.  Murchie,  3 
Munf.   358. 

Unlawful  Entry  and  Detainer— Right 
to  Bring  Action.— The  city  of  Norfolk 
is  the  owner  of  the  ground  which  she 
has  not  disposed  of,  covered  by  water, 
lying  between  Parker  street  and  the 
port  warden's  line,  both  as  riparian 
proprietor  and  as  having  had  long  pos- 
session thereof;  and  the  city  may  main- 
tain an  action  of  unlawful  entry  and  I 
detainer,    against    any    intruder    upon  ' 


said  water  lots.     Norfolk  v,  Cooke,  27 
Gratt.  430. 

B.  SALE  OR  LEASE  OF  PROP- 
ERTY. 

1.  Power  to  Sell  or  Lease. 

Property    Held    as    Public    Trust- 
Franchises. — The     jus    dispondendi    is 
not  incident  to  the  ownership  of  prop- 
erty held  as  a  public  trust.     Roper  v, 
;  McWhorter,  77  Va.  214. 
t      Without   legislative   authority   a   mu- 
j  nicipal    corporation    can    not    lease    or 
I  alien    any   franchise  -necessary   to   per- 
I  form  its  obligations  and  duties  to  the 
j  state.      Roper   v.    McWhorter,    77   Va. 
214. 

A  public  corporation  vested  with 
powers  by  the  state  to  be  exercised  for 
the  public  can  not  transfer  to  another 
the  exercise  of  such  powers,  and  make 
a  lease  of  its  property  necessary  to 
enable  it  to  execute  its  functions,  with- 
out legislative  consent.  Smith  v.  Cor- 
nelius, 41  W.  Va.  59,  23  S.  E.  599. 

Illustrations— Norfolk  County  Ferries 
Case.— The  property  in  the  Norfolk 
county  ferries,  vested  in  the  city  of 
Portsmouth  and  county  of  Norfolk  by 
the  act  of  March  25,  1858,  was  con- 
ferred to  be  used  for  the  public  bene- 
fit, and  it  is  not  possible  for  said  city 
or  county,  or  both,  to  dispose  of  them, 
by  lease  or  otherwise,  without  express 
legislative  sanction.  The  lease  of  those 
ferries  granted  to  John  L.  Roper  on 
the  13th  of  December,  1881,  was  ultra 
vires,  null,  and  void.  Roper  v.  Mc- 
Whorter, 77  Va.   214,   224. 

Berkley  Springs  Property.  —  The 
lease  of  the  springs  property  by  the 
trustees  of  the  Berkley  Springs  is  ul- 
tra vires  and  void.  Smith  v.  Cornelius, 
41  W.  Va.  59,  23  S.  E.  599. 
2.  Delegation  of  Power  to  Sell. 

A  city  council  can  not  delegate  to  a 
committee  its  authority  to  sell  the 
city's  real  estate.  Beal  v.  Roanoke,  90 
Va.  77,  17  S.  E.  738. 

Execution  of  Power. — Where  coun- 
cil referred  a  petition  for  purchase  of 
certain   real   estate  owned   by  the  city 
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to  "the  sewer  committee  and  the  city 
solicitor  with  power  to  act,"  such  com- 
mittee can  not  bind  the  city  by  a  con- 
tract to  sell  without  the  solicitor's  con- 
currence. Beal  V.  Roanoke,  90  Va.  77, 
17  S.  E.  738. 

3.  Contract  of  Sale — Specific  Perform- 
ance. 

Where  the  bill  alleges  a  contract 
with  defendant  to  sell  plaintiff  real  es- 
tate in  fee,  and  the  proof  is  of  a  con- 
tract for  "the  right  to  erect  a  building 
on  it."  Held,  specific  performance  can 
not  be  decreed.  Beal  v,  R<3anoke,  90 
Va.  77,  17  S.  E.  738. 
C  Setting  Aside  Fraudulent  or  Ultra 
Vires  Sale  or  Lease. 

A  bill  in  equity  filed  by  certain  prop- 
erty owners  and  taxpayers  of  the  city 
of  Portsmouth  against  John  L.  Roper 
and  others  to  enjoin  said  Roper  from 
taking  possession  of  the  Norfolk 
county  ferries  under  and  by  virtue  of 
a  lease  executed  by  the  board  of  su- 
pervisors of  the  county  of  Norfolk  and 
the  council  of  the  city  of  Portsmouth 
to  the  said  Roper  for  a  term  of  twelve 
years  at  a  rental  of  $13,000  per  annum, 
alleged  that  the  ferry  franchise  and 
property  were  very  valuable;  that  the 
gross  annual  receipts  thereof  amounted 
to  about  $50,000,  and  were  rapidly  in- 
creasing; that  the  property  was  the 
source  of  large  revenues  to  the  county 
and  city  which  went  to  lessen  the  bur- 
dens of  taxation  to  the  plaintiffs  and 
other  taxpayers  of  the  county  and  city; 
that  said  ferry  was,  and  for  some  time 
had  been,  under  the  regulation  and 
management  of  a  committee  of  six, 
three  of  whom  were  appointed,  as  pre- 
scribed by  law,  by  the  judge  of  the 
Norfolk  county  court,  and  three  by  the 
judge  of  the  hustings  court  of  the  city 
of  Portsmouth;  that  the  said  lease  was 
greatly  to  the  injury  of  plaintiffs  and 
the  other  citizens  and  taxpayers  of 
said  county  and  city;  that  it  was  for 
a  rental  jiot  only  grossly  inadequate, 
but  for  an  amount  much  less  than  the 
said  board  of  supervisors  and  city 
council  could  easily  have  obtained  had 


they  acted  fairly  and  properly  in  mak- 
ing the  lease.  The  bill  further  charged^ 
with  many  circumstances  of  aggrava- 
tion, that  certain  members  of  the  board 
of  supervisors  and  of  the  council,  con- 
stituting a  majority  of  both  bodies^ 
and  controlling  the  actions  thereof,  in 
making  said  lease,  acted  unfairly  and 
in  bad  faith  in  relation  to  the  public 
trust  committed  to  them  as  the  legal 
officials  of  said  county  and  city;  that 
they  had  combined  and  confederated 
with  Roper,  his  agents  and  attorneys,, 
to  conceal  from  the  judges  of  said 
courts,  and  from  all  other  citizens  and 
taxpayers  of  said  county  and  city  the 
fact  that  the  said  Roper  intended  to 
apply  for  the  lease  of  said  ferries,  and 
their  intention  to  lease  the  same  to 
him;  that  said  supervisors  and  council 
had  refused  to  consider  an  offer  of 
lease  for  a  larger  amount  and  upon 
better  security;  and  that  in  making 
said  lease  they  did  not  obtain  the  con- 
sent of  the  hustings  court  of  the  city 
of  Portsmouth  and  the  county  court 
of  the  county  of  Norfolk.  Upon  de- 
murrer and  answer  to  this  bill,  held: 
That  even  if  it  should  be  conceded  that 
the  power  to  execute  the  lease  was  in 
the  grantors,  the  city  of  Portsmouth 
and  the  supervisors  of  Norfolk  county, 
yet  the  facts  and  circumstances  attend- 
ing the  execution  of  said  lease  were  of 
such  a  character  as  to  justify  the  court 
in  setting  it  aside  and  declaring  it  null 
and  void.  Roper  v.  McWhorter,  77 
Va.  214,  224. 

Public  Corporation,  Not  Municipal. 
— Where  a  public  corporation  vested 
with  state  property  for  public  use 
makes  a  lease  of  it  which  is  ultra  vires, 
a  private  person  can  not  sustain  a  suit 
to  contest  it;  this  can  be  done  only  by 
the  state  or  the  corporation.  Smith  v. 
Cornelius,  41  W.  Va.  59,  23  S.  E.  593. 

Directors,  as  such,  of  such  corpora- 
tion, can  not  sustain  such  a  suit.  Smith 
V.  Cornelius,  41  W.  Va.  59,  23  S.  E.  599. 
C.  MECHANICS'  LIENS. 

A  mechanic's  lien  can  not  be  claimed 
against  pu.-lic  buildings  erected  by  the 
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state,  or  citi«is  or  coantics,  for  public 
purposes.  Hkks  v,  Roanoke  Brick 
Co.,  94  Va.  741,  27  S.  E.  5M;  Manly 
Mfg.  Co.  V.  Broaddus,  94  Va.  547,  27 
S.  E.  438;  Phillips  v.  University  of 
Virginia,  97  Va.  472,  34  S.  E.  66,  5 
Va.  Law  Reg.  466. 

Subcontnctor's  Lien.  —  Furnishing 
materials  to  be  used  by  a  contractor 
in  the  erection  of  a  public  improvement 
for  a  city,  which  materials  are  so  used, 
does  not  give  any  lien  on  the  fund  due 
by  the  city  to  the  contractor.  Hicks  v. 
Roanoke  Brick  Co.,  94  Va.  741,  27  S. 
K.  596.  See  the  title  MECHANICS* 
LIENS,  vol.  9,  p.   753. 

D.     TAXATION    OF    MUNICIPAL 
PROPERTY. 

By  the  15th  section  of  ch.  61,  acts  of 
1881-82,  p.  382,  "all  real  estate  belong- 
ing to  any  county,  city,  or  town"  is 
exempt  from  the  payment  of  any  taxes. 
Held,  that  a  lot  in  the  city  of  Norfolk 
Dwned  and  used  by  the  county  of  Nor- 
folk and  city  of  Portsmouth  as  a  land- 
ing for  the  ferry  maintained  by  said 
county  and  city  is  not  subject  to  tax- 
ation by  the  city  of  Norfolk.  Black  v. 
Sherwood,  84  Va.  906,  6  S.  E.  484. 

Federal  Taxation  of  Municipal  Rev- 
enues.—The  city  of  Wheeling,  as  a 
municipal  corporation,  exercises  a  part 
of  the  sovereign  power  of  the  state. 
Said  city  is  a  part  of  the  governmental 
power  of  the  state,  and  its  municipal 
revenues  are  not  subject  to  taxation 
by  the  federal  congress.  Gas  Co.  v. 
Wheeling,  8  W.  Va.  320,  353. 

E.    LIABILITY     TO     LEVY    AND 
SALE  ON  EXECUTION. 

See  post,  "Fieri  Facias,"  XVII,  C, 
7,  a.  See  also,  the  title  EXECU- 
TIONS, vol.  5,  p.  416. 


XIII.  Legislative    Control     of 
Municipal  Corporations. 

See  ante,  "Authority  of  Legislature 
to  Enlarge  or  Restrict,"  V,  A;  "Amend- 
ment and  Repeal,"  VI,  C;  post,  "With- 
drawal or  Alteration  of  Power,"  XV, 
A,  5. 


A.  GENERALLY. 

Municipal  corporations  are  mere  in- 
strumentalities of  the  sutc  for  the 
more  convenient  administration  of  lo- 
cal government.  Their  powers  arc 
such  as  the  legislature  may  confer,  and 
these  may  be  enlarged,  abridged,  or 
entirely  withdrawn  at  its  pleasure. 
Hornbrook  v.  Elm  Grove,  40  W.  Va. 
543,  21  S.  E.  851,  853. 

Where  constitutional  prohibition  or 
restriction  does  not  tie  its  hands,  the 
legislature  has  power  to  change,  mod- 
ify or  destroy  municipal  corporations 
at  pleasure.  Roby  v.  Sheppard,  42  W. 
Va.  286,  26  S.  E.  278. 

"By  common  law  the  legislature  has 
vast  powers  over  municipal  corpora- 
tions. As  stated  in  Hornbrook  v.  Elm- 
grove,  40  W.  Va.  543,  21  S.  E.  851,  it 
can  make  and  unmake  them  at  its  dis- 
cretion. Municipal  charters  arc  not 
contracts  between  the  state  and  towns 
or  cities,  but  are  simply  granted  for 
governmental  purposes,  as  mere  in- 
struments chosen  by  the  legislative 
power  to  perform  certain  functions  in 
the  administration  of  the  state  govern- 
ment. No  right  vests  under  them  in 
the  towns  or  cities  that  is  above 
subsequent  legislation.  Probasco  v. 
Moundsville,  11  W.  Va.  501.  The  prop- 
osition stated  in  Roby  v.  Sheppard,  42 
W.  Va.  289,  is  not  too  broad,  that  is, 
that  the  power  of  the  legislature  to 
divide  large  municipalities,  to  annul 
their  old  charters,  to  reorganize  them, 
to  consolidate  small  ones,  as  well  as 
to  detach  portions  of-  territory  from 
one  and  annex  them  to  another,  to 
meet  the  wishes  of  its  residents,  or  to 
promote  the  public  interest,  as  under- 
stood by  the  legislature,  is  concedea 
to  the  legislature.  Its  power  is  thus 
full,  in  the  absence  of  constitutional 
prohibition.  This  is  well-settled  law." 
South  Morgantown  v.  Morgantown,  49 
W.  Va.  729,  730,  40  S.  E.  15. 

The  city  of  Wheeling  is  a  municipal 
corporation.  She,  as  a  corporation, 
was  created  by  state  legislation.  As 
a  corporation  the  state  may  increase  or 
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diminish  her  powers.  She  is  subject 
to  the  legislative  will  of  the  state,  and 
may  be  extinguished  by  the  legislature 
at  its  pleasure.  Gas  Co.  v.  Wheeling, 
«  W.  Va.  320,  353. 

B.  MUNICIPAL  POLICE. 

Municipal  corporations,  in  their  po- 
lice, which  is,  in  fact,  a  part  of  the  po- 
lice of  the  state,  are  subject  to  the  con- 
trol of  the  legislature  like  any  other 
part  of  the  civil  government.  Rich- 
mond Mayoralty  Case,  19  Gratt.  673, 
714. 

XIV.  Judicial  Control  of  Mu- 
nicipal Corporations. 

A.  JURISDICTION  OF  EQUITY. 

See  ante,  "Enjoining  Revocation  or 
Interference,"  VII,  D,  6,  f;  post,  "Un- 
lawful  Taxation— Injunction,"  XV,  K. 
See  also,  the  titles  INJUNCTIONS, 
vol.  7,  p.  512;  MUNICIPAL,  STATE 
AND  COUNTY  AID;  MUNICIPAL, 
STATE  AND  COUNTY  SECURI- 
TIES. 

1.  In   General— Right  of  Taxpayer  to 
Invoke. 

Courts  of  equity  have  jurisdiction  to 
prevent    municipal    corporations    from  ' 
abusing    or     exceeding     their    powers.  | 
Christie  v.  Maiden,  23  W.  Va.  667.  j 

The  right  of  taxpayers  to  resort  to 
equity    to    restrain   municipal   corpora- 
tions and  their  officers,  and  quasi  cor- 
porate  bodies   and   their   officers   from  , 
transcending    their    lawful    powers    or 
violating  their  lawful  duties  in  any  way  ' 
injuriously     affecting     the      taxpayers, 
such  as  making  unauthorized  appropri- 
ations of  the  corporate  funds  or  an  il-  , 
legal  disposition  of  the  corporate  prop-  i 
erty,  is  well  established.     Roper  v.  Mc- 
Whorter,  77  Va.  214,  224.  \ 

The  jurisdiction  of  a  court  of  equity  i 
to  restrain  a  municipal  corporation  and 
its  officers  from  levying  and  collecting  f 
an  unauthorized  tax,  or  from  creating 
an  unauthorized  debt,  upon  the  appli- 
cation of  one  or  more  taxpayers  of  the 
corporation,  who  sue  for  the  benefit 
of  themselves  and  all  others  similarly 


situated,  is  too  well  settled  to  admit 
of  dispute.  Lynchburg,  etc.,  Co.  v, 
Dameron,  96  Va.  545,  28  S.  E.  951. 

And  this  jurisdiction  is  exercised  not 
only  in  cases  where  the  corporation 
has  authority  under  certain  conditions, 
which  have  not  been  complied  with,  to 
make  subscriptions,  or  lend  its  credit 
to  another  corporation,  but  it  is  also 
exercised  in  cases  where  it  has  no  au- 
i  thority  to  make  such  subscriptions,  or 
lend  such  credit  under  any  circum- 
stances. Lynchburg,  etc.,  Co.  v.  Dam- 
eron, 95  Va.  545,  28  S.  E.  951. 

In  Manly  Mfg.  Co.  v.  Broaddus,  94 
Va.  547,  27  S.  E.  438,  the  court  quotes 
with  approval  the  following  language 
from  Judge  Dillion:  "That  the  proper 
;  parties  may  resort  to  equity,  and  eq- 
uity will,  in  the  absence  of  restrictive 
legislation,  entertain  jurisdiction  of 
their  suits  against  municipal  corpora- 
tions and  their  officers,  when  these  are 
acting  ultra  vires,  or  assuming  or  ex- 
ercising a  power  over  the  property  of 
the  citizen,  or  over  corporate  property 
or  funds,  which  the  law  does  not  con- 
fer upon  them,  and  where  such  acts  af- 
fect injuriously  the  property  owner  or 
the  taxable  inhabitant.  But  if  in  these 
cases  the  property  owners  or  the  tax- 
able inhabitants  can  have  full  and  ad- 
equate remedy  at  law,  equity  will  not 
interfere,  but  leave  them  to  their  legal 
remedy." 

2.  As  to  Discretionary  Powers. 

Courts  of  equity  can  not  interfere  by 
injunction  with  the  exercise  in  good 
faith  by  municipal  corporations  of  dis- 
cretionary powers  conferred  upon  them 
by  law.  Danville  v.  Hatcher,  101  Va. 
523,  534,  44  S.  E.  723;  Harrisonburg  v. 
Roller,  97  Va.  582,  34  S.  E.  523;  Rich- 
mond, etc.,  R.  Co.  V.  Richmond,  26 
Gratt.  83;  Richmond,  etc.,  R.  Co.  v. 
Richmond,  96  U.  S.  528,  24  L.  Ed.  734; 
Norfolk  V.  Norfolk  Landmark  Pub. 
Co.,  95  Va.  564,  28  S.  E.  959;  Woodall 
V.  Lynchburg,  100  Va.  318,  40  S.  E.  915. 

The  discretion  of  municipal  corpo- 
rations within  the  sphere  of  their  pow- 
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ers  is  as  wide  as  that  possessed  by  the 
government  of  a  state.  This  discre- 
tion is  to  he  exercised  according  to  the 
judgment  of  the  corporation  as  to  the 
necessity  or  expediency  of  any  given 
measure.  The  general  assembly  is  a 
co-ordinate  branch  of  the  state  govern- 
ment, and  so  is  the  lawmaking  power 
of  a  municipal  corporation  within  the 
prescribed  limits.  It  is  no  more  com- 
petent for  the  judiciary  to  interfere 
with  the  legislative  acts  of  the  one 
than  the  other.  Where,  therefore,  mu- 
nicipal corporations  or  their  officers 
are  acting  within  well-recognized  pow- 
ers, or  exercising  discretionary  power, 
the  courts  are  wholly  unwarranted  in 
interfering,  unless  fraud  is  shown  or 
the  power  or  discretion  is  being  mani- 
festly abused,  to  the  oppression  of  the 
citizen.  Roanoke  Gas  Co.  v.  Roanoke, 
88  Va.  810,  813,  14  S.  E.  665. 

Courts  of  equity  can  not  interfere 
by  injunction  with  the  exercise  in  good 
faith  by  municipal  corporations  of  dis- 
cretionary powers  conferred  upon  them 
by  law.  The  apprehension  of  a  lot 
owner  that  the*  corporation  may  not 
pefform  a  lawful  work  in  a  proper 
manner  is  no  ground  for  an  injunction. 
Harrisonburg  v.  Roller,  97  Va.  582,  34 
S.   £.  523. 

Within  the  sphere  of  their  delegated 
powers,  municipal  corporations  have 
as  absolute  control  as  the  general  as- 
sembly would  have  if  it  had  never  del- 
egated such  powers  and  exercised 
them  by  its  own  enactments,  and  the 
courts  can  no  more  interfere  with  the 
acts  of  the  one  than  the  other.  To 
permit  such  interference  would  be  to 
deny  the  existence  of  a  discretionary 
power  and  transfer  its  exercise  from 
one  co-ordinate  branch  of  the  govern- 
ment to  another.  Danville  v.  Hatcher, 
101  Va.  523,  530,  531,  44  S.  E.  723. 

In  the  absence  of  constitutional  re- 
strictions, the  legislature  may  confer 
its  police  power  upon  municipal  cor- 
porations in  such  measure  as  it  deems 
expedient,  and,  when  fully  conferred, 
the  courts  can  no  more  interfere  with 


I  the  manner  of  its  exercise  tuan  they 
could  with  the  state  which  confers  it 
Danville  v.  Hatcher,  101  Va.  523,  44  S. 
E.  723. 

Qualification  —  Uureasonable  Exer- 
cise of  Power. — A  general  grant  of 
power   contained   in  a   municipal  char- 

I  ter   is   upon    the    same   footing   as    the 

J  implied  or  incidental  powers  of  a  mu- 
nicipality. The  legal  intendment  of 
such  grant  is  that  the  authority  con- 
ferred by  it  shall  be  employed  reason- 

I  ably.  If  exercised  unreasonably,  it  is 
an  abuse  of  the  confidence  reposed, 
and  is  in  contravention  of  the  implied 
limitation  on  the  powers  conferred  and 
may  be  controlled  by  the  courts.  Dan- 
ville V.  Hatcher,  101  Va.  523,  533,  44 
S.    E.   723. 

Where  legislative  power  is  conferred 
upon  a  municipal  corporation  by  the 
state,  it  is  necessary  that  a  degree  of 
freedom  should  be  allowed  in  its  exer- 
cise; otherwise,  the  city  would  be  so 
hampered  in  the  government  of  its 
people  as  would  defeat  the  very  ends 
of  its  incorporation.  Hence  it  is  that 
the  courts  will  never  interfere  with  the 
free  exe;*cise  of  such  rights  as  are  left 
to  the  discretion  of  a  corporate  au- 
thority unless  such  authority  should  go 
beyond  the  scope  of  power  delegated, 
or  unless  the  discretion  given  should 
be  abused  by  an  arbitrary  exercise 
thereof,  and  by  a  plain  and  unwar- 
ranted violation  of  private  rights. 
Washington,  etc.,  R.  Co.  v.  Alexandria^ 
98  Va.  344,  350,  36  S.  E.  385;  Roanoke 
Gas  Co.  V.  Roanoke,  88  Va.  810,  813, 
14   S.   E.  665. 

3.   Constitutionality  of  Ordinances. 

The  courts  of  this  state  can  not  be 
empowered  by  the  legislature  to  pass 
upon  the  constitutionality  or  validity 
of  a  legislative  act  or  city  ordinance 
as  a  general  and  abstract  question;  the 
question  must  be  whether  the  act  or 
ordinance  furnishes  the  rule  to  govern 
the  particular  case  before  the  court. 
Shephard  v.  Wheeling,  30  W.  Va.  479, 
4  S.  E.  635. 


Municipal  Corporations 


225 


4.  Power  to   Revoke   or  Annul  Ordi- 

nance. 

The  power  to  revoke  or  annul  a  stat- 
ute or  ordinance  is  equivalent  to  the 
power  to  repeal  it;  and  in  either  case 
the  power  is  legislative,  and  not  judi- 
cial, in  its  character.  Shephard  v. 
Wheeling,  30  W.  Va.  479,  4  S.   E.  635. 

Chapter  72,  acts,  W.  Va.,  1875,  so 
far  as  it  attempts  to  confer  upon  the 
circuit  courts  the  power  to  "supersede, 
revoke,  or  annul"  an  ordinance  of  a 
city  upon  the  petition  of  ten  taxpayers 
residing  in  said  city,  is  unconstitu- 
tional, for  the  reason  that  such  power 
is  legislative,  and  therefore  forbidden 
to  he  exercised  by  courts  in  this  state. 
Shephard  v.  Wheeling,  30  W.  Va.  479, 
4  S.  E.  635. 

Right  of  Court  to  Question  Motives 
of  Municipal  Council. — Fraud  can  not 
be  imputed  to  the  legislature  in  the 
passage  of  an  act,  so  as  to  overthrow 
it.  Neither  can  the  court  impute  fraud 
and  corrupt  intent  to  a  municipal  coun- 
cil and  people  in  acting  under  color 
of  law;  as  for  example,  where  the 
charge  is  made  that  a  municipal  cor- 
poration, in  procuring  an  extension  of 
its  boundary,  was  actuated  by  a  fraud- 
ulent or  corrupt  motive  for  the  pur- 
pose of  increasing  its  revenue  by  im- 
posing taxes  upon  agricultural  lands 
within  the  new  boundary  which  de- 
rived no  benefit  from  being  included 
within  the  city  limits.  Davis  v.  Point 
Pleasant,  32  W.  Va.  289,  9  S.  E.  228, 
231;  Point  Pleasant  Bridge  Co.  v.  Point 
Pleasant,  32  W.  Va.  328,  9  S.  E.  231, 
233. 

5.  Improvement  and  Control  of  Streets. 
In  Dillon  on  Municipal  Corporations, 

$  95,  it  is  said:  "When  a  municipal 
corporation  by  its  charter  is  empow- 
ered, if  it  deems  the  public  welfare  or 
convenience  requires  it,  to  open  streets 
or  make  public  improvements  thereon, 
its  determination,  whether  wise  or  un- 
wise, can  not  be  judicially  revised  or 
corrected."  Quoted,  with  approval,  in 
Washington,  etc.,  R.  Co.  v.  Alexandria, 
98  Va.  344,  350,  36  S.  E.  385. 

10  Va— 15 


Power  to  control  and  regulate  the 
laying  out,  use  and  repair  of  its  streets 
is  a  power  essentially  incident  to  the 
existence  and  well  being  of  every  mu- 
nicipal corporation;  and  powers  thus 
delegated  are  trusts  held  for  the  public 
good,  are  continuing,  and  can  not  be 
contracted  away,  nor  can  the  municipal 
authorities  bind  themselves  by  contract 
not  t©  exercise  them  as  the  public 
good  may  require;  and  of  the  neces- 
sity and  expediency  of  the  exercise  of 
such  power,  the  city  council  and  not 
the  court  is  the  judge.  Washington, 
etc.,  R.  Co.  V.  Alexandria,  98  Va.  344, 
350,  36  S.  E.  385;  Roanoke  Gas  Co.  v. 
Roanoke,  88  Va.  810,  14  S.   E.  665. 

Courts  of  equity  are  without  juris- 
diction to  fix  the  grade  of  streets,  or 
the  manner  in  which  the  work  shall  be 
done  by  municipal  corporations  in- 
vested with  discretionary  powers  in 
the  premises.  Harrisonburg  v.  Roller, 
97  Va.  582,  34  S.  E.  523. 
6.  Invastoas  of  Private  Property. 

Courts  of  equity  have  jurisdiction  to 
restrain  the  proceedings  of  municipal 
corporations  which  encroach  upon  pri- 
vate rights,  and  are  productive  of  ir- 
reparable injury.  Bristol,  etc.,  Co.  v. 
Bristol,  97  Va.  304,  33  S.  E.  588;  Roa- 
noke V.  BolHng,  101  Va.  182,  43  S.  E. 
343. 

Such  relief  in  equity  will  be  more 
readily  afforded  against  corporations 
than  against  private  individuals.  Man- 
chester Cotton  Mills  V,  Manchester,  25 
Gratt.   825. 

The  tendency  of  such  bodies  to  act, 
oftentimes  in  an  arbitrary  manner,  and 
the  inability  of  private  persons  to  con- 
tend with  them,  it  is  said,  raises  an  eq- 
uity for  the  prompt  interference  of  the 
court  whenever  there  is  the  slightest 
excess  of  powers.  The  general  spirit 
of  the  latter  case  is,  therefore,  to  favor 
a  relaxation  rather  than  a  strict  appli- 
cation of  the  rtlle  which  denies  the 
right  to  resort  to  equity  when  there  is 
a  remedy  at  law.  Accordingly  there 
are  numerous  decisions  by  which  mu- 
nicipal    corporations     have     been     re- 
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strained  from  encroaching  u^n  the 
property  of  private  citizens  under  the 
pretense  •f  removing  obstructions 
from  the  public  streets.  This  jurisdic- 
tion proceeds  upon  the  idea  of  quiet- 
ing the  title  and  possession,  and  also 
upon  the  ground  that  damages  at  law 
will  not  meet  all  the  requisitions  of 
the  case.  Manchester  Cotton  Mills  v. 
Manchester,  25  Gratt.  825,  828. 

While   a   person  or  corporation   will 
not    be    enjoined    from    committing    a  ' 
mere  trespass,  the  remedy  at  law  being 
complete  and  adequate,  yet  where  any 
act  is  about  to  be  done  permanent  in 
its  nature  and  affecting  the  very  sub- 
stance and  value  of   the   plaintiff's   es-  ! 
tate,   a   court   of   equity   will    interpose  1 
by  injunction  to  prevent  the  act.     Pier-  , 
point    V.    Harrisville,    9    W.    Va.     215;  ! 
Wheeling  v.   Campbell,  12   W.  Va.   36;  i 
Keystone    Bridge    Co.   v.   Summers,   13  ! 
W.  Va.  476;  Mason  v.  Harper's  Ferry  I 
Bridge  Co.,  17  W.  Va.  396;  Forsyth  v. 
Wheeling,  19  W.  Va.  318,  321. 

The  remedy  for  illegal  entry  by  a 
corporation  on  lands  is  by  injunction; 
and  plaintiff  is  not  required  to  show 
a  case  of  destructive  trespass  or  irrep- 
arable damage.  The  slightest  excess 
of  power  is  sufficient.  Hodges  v.  Sea- 
board, etc.,  R.  Co.,  88  Va.  653,  14  S. 
E.  380. 

Openirg  Street — Unlawful  Removal 
of  Buildings. — Injunction  is  a  proper 
remedy  to  restrain  a  town  from  open- 
ing a  street  through  a  person's  land, 
without  first  condemning  it  according 
to  law,  where  there  has  been  no  dedi- 
cation of  such  street  to  public  use. 
Yates  V.  West  Grafton,  33  W.  Va.  507, 
11   S.   E.  8. 

The  authorities  of  the  town  of  M. 
gave  notice  to  the  corporation  of  C. 
that  they  would  remove  three  brick 
tenements  held  by  C,  which  the  au- 
thorities of  the  town  claim  encroach 
on  a  street  of  the  town  of  M.  The 
corporation  of  C.  and  those  under 
whom  they  claim,  have  been  in  pos- 
session of  the  houses  for  more  than 
twenty  years,  and  have  had  title  to  the 


land  much  Unger.  The  authorities 
claim  that  the  ground  was  dedicated  as 
a  street  by  a  previous  owner,  under 
whom'C.  claims;  and  this  C.  contro> 
\cri5.  Held,  equity  will  enjoin  the 
authorities  of  the  town  of  M.  from  re- 
moving the  houses  until  the  rights  of 
the  parties  are  ascertained.  The  evi- 
dence in  the  c^use  leaving  the  rights 
of  the  parties  in  doubt,  equity  can  not 
settle  them,  involving,  as  they  do,  the 
title  and  boundaries  of  land;  but  will 
enjoin  the  removal  of  the  houses  until 
the  question  of  right  can  be  settled  by 
a  trial  at  law.  Manchester  Cotton 
Mills  V.   Manchester,  25   Gratt.   825. 

Speaking  further  upon  this  subject, 
the  court  says:  "It  only  remains  to 
notice  one  other  ground  taken  by  the 
counsel  for  the  defendants.  It  is  that 
the  plaintiffs  purchased  with  notice 
that  the  buildings  encroached  upon 
'Summers  street;'  and  they  have  there- 
fore no  just  claim  to  the  interference 
of  a  court  of  equity.  The  plaintiffs 
were  not  notified  that  the  houses  would 
be  removed,  but  merely  that  the  en- 
croachment existed.  This  notice  was 
given  by  the  commissioners  who  made 
the  sale,  to  guard  against  all  misappre- 
hension, and  to  prevent  any  future 
controversy  with  the  purchaser  as  to 
the  nature  of  his  title  and  the  extent 
of  his  purchase.  The  commissioners 
undertook  to  sell  and  did  sell  the  in- 
terest of  the  'Manchester  Cotton 
and  Wool  Manufacturing  Company.' 
Whatever  that  interest  was  the  plain- 
tiflFs  acquired  it.  If  the  former  had 
title  to  the  premises,  so  have  the  latter 
by  virtue  of  their  purchase.  Notice 
of  the  supposed  encroachment  could 
not  diminish  or  in  any  manner  affect 
this  title."  Manchester  Cotton  Mills  v. 
Manchester,   25   Gratt.   825,   836. 

Injunction  Forbid icn  by  Charter — 
Construction. — A  provision  in  the  char- 
ter of  M.  prohibits  the  interference 
with  the  authorities  by  injunction,  un- 
less they  are  transcending  their  pow- 
ers. If  the  lot  in  controversy  -be  the 
property   of   C,   the   authorities   of   M. 
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ivould  transcend  their  powers  in  re- 
moving^ the  houses;  and  the  injunction 
is  not  forbidden  by  the  charter.  Man- 
chester Cotton  Mills  V.  Manchester,  25 
Gratt.  8S5. 

Enjoining  Abatement  of  Nuisance. — 
Equity  may  restrain  the  proceedings 
of  a  municipal  corporation  to  abate  a 
nuisance,  where  those  proceedings  en- 
croach upon  private  rights,  and  are 
productive  of  irreparable  injury. 
Bristol,  etc.,  Co.  v.  Bristol,  §7  Va.  304, 
33  S.  E.  588;  2  Mun.  Corp.  Cas.  548. 
7.   Creating  Unlawful  Debt. 

Courts  of  equity  have-  jurisdiction, 
on  the  application  of  one  or  more  tax- 
payers of  a  municipal  corporation,  su- 
ing for  the  benefit  of  themselves  and 
all  others  similarly  situated,  to  enjoin 
the  corporation  and  its  officers  from 
creating  an  unauthorized  debt.  It  is 
immaterial  whether  the  debt  was 
wholly  unauthorized,  or  authorized 
only  upon  conditions  which  have  not 
been  complied  with,  or  that  the  securi- 
ties for  it  would  be  void  in  the  hands 
of  an  innocent  holder.  Lynchburg, 
etc.,  R.  Co.  V.  Dameron,  95  Va.  545,  28 
S.  E.  951. 

Any  taxpaying  resident  and  voter  of 
a  city  may  sue  on  behalf  of  himself  and 
all  other  taxpayers  to  enjoin  the  crea- 
tion of  any  indebtedness  by  the  city 
in  excess  of  the  constitutional  limit. 
Spilman  v.  Parkersburg,  35  W.  Va. 
"605,  14  S.  E.  279. 

A  municipal  corporation  attempting 
to  create  a  debt  in  violation  of  the 
provision  of  §  8,  art.  10,  of  the  consti- 
tution may  be  enjoined  by  proper  pro- 
ceeding on  behalf  of  interested  tax- 
payers. List  V.  Wlieeling,  7  W.  Va. 
501;  Brown  7'.  Point  Pleasant,  36  W. 
Va.   290,   15   S.   E.  209. 

B.      JURISDICTION      AT      LAW- 
MANDAMUS. 

Mandamus  is  not  the  proper  remedy 
to  control  the  action  of  a  municipal 
body  when  acting  within  the  scope  of 
its  legal  powers,  but  only  when  it  re- 
fuses t«  act  at  all,  or  is  acting  with-  | 


out  legislative  authority.  State  v.  Mc- 
Allister, 38  W.  Va.  485,  18  S.  E.  770. 
774;  Supervisors  v.  Minturn,  4  W.  Va. 
300.  See  ante,  "Recovery — Mandamus," 
IX,  E,  4;  post,  "Mandamus,"  XVII,  C, 
7,  b.  See  also,  the  titles  MAN- 
DAMUS, vol.  9,  p.  508;  MUNICIPAL, 
STATE  AND  COUNTY  AID;  MU- 
NICIPAL, STATE  AND  COUNTY 
SECURITIES. 

When  a  municipal  corporation  has 
power  to  create  a  debt  it  can,  in  a 
proper  case,  be  compelled  by  man- 
damus to  provide  funds  for  its  pay- 
ment. Thomas  v.  Mason,  39  W.  Va. 
526,   20   S.    E.   580. 

The  duty  of  levying  taxes  to  pay  the 
debts  of  a  city  is  a  corporate  duty  of 
the  city  council,  which  it  may  be  com- 
pelled to  perform  by  mandamus.  The 
members  of  the  council  in  tnelr  ca- 
pacity of  councilmen  may  be  proceeded 
against  for  contempt,  for  failure  to 
obey  an  order  of  a  court  of  competent 
jurisdiction  directing  a  levy  to  be  made, 
but  an  order  directing  the  councilmen 
to  make  the  levy  is  none  the  less  an 
order  to  the  city  council  in  its  corpo- 
rate capacity.  To  such  an  order  the 
councilmen  in  their  corporate  capacity 
alone  can  apply  for  a  writ  of  error. 
Osborne  v.  Kammer,  96  Va.  228,  31  S. 
E.  19. 

ZV.  Municipal  Taxations. 

See  the  title  TAXATION. 

A.    THE  POWER  TO  TAX. 

1.  A  Delegated  Power. 

Municipal  corporations  are  mere 
auxiliaries  of  the  government,  estab- 
lished for  the  more  effective  adminis- 
tration of  justice;  and  the  power  of 
taxation  confided  to  them  is  a  dele- 
gated trust.  Richmond  v.  Richmond, 
etc.,   R.   Co.,  21    Gratt.   604. 

2.  Expressly  Conferred— Strictly  Con- 

strued. 

Municipal      corporations      have      no 

power    of    taxation,   unless    the    power 

be  plainly  and  unmistakably  conferred; 

and  laws  conferring  on  them  powers  of 
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taxation  must  be  strictly  construed. 
Peters  v,  Lynchburg,  76  Va.  927;  Kirk- 
ham  V.  Russell,  76  Va.  956;  Schoolfield 
V.  Lynchburg,  78  Va.  366;  Lynchburg 
V.  Norfolk,  etc.,  R.  Co.,  80  Va.  237; 
Green  v.  Ward,  82  Va.  324;  McCrowcll 
V.  Bristol,  89  Va.  652,  16  S.  E.  867; 
Whiting  V.  West  Point.  89  Va.  741,  17 
S.  E.  1;  Probasco  v.  Moundsville,  11 
W.  Va.  501.  506;  City  of  Richmond  v. 
Daniel,  14  Gratt.  385.  387;  Orange,  etc., 
R.  Co.  V.  Alexandria,  17  Gratt.  176, 
184. 

In  any  case  where  the  power  to  tax 
IS  conferred  upon  such  a  corporation, 
it  must  not  only  be  clearly  and  unmis- 
takably conferred,  but  the  prescribed  ^ 
mode  of  exercising  it  must  be  strictly 
observed.  Whiting  v.  West  Point,  89 
Va.  741,  17  S.  E.  1. 

Every  grant  of  the  power  of  taxation 
to  a  municipal,  or  other  subordinate 
body,  must  be  strictly  construed.  And 
municipal  officers  must  show,  in  the 
words  of  the  charter,  a  warrant  for 
whatsoever  authority  they  assume  to 
exercise.  Lynchburg  v.  Norfolk,  etc., 
R.  Co.,  80  Va.  237. 

The  burden  is  upon  the  corporation 
to  show  the  grant  (to  lay  taxes)  by 
express  words  or  necessary  implica- 
tion; for  otherwise  it  can  not  be  justi- 
fied in  the  exercise  of  this  high  prerog- 
ative of  sovereignty.  McCrowell  v. 
Bristol,  89  Va.  652,  16  S.  E.  867. 

The  authority  of  municipalities  to 
impose  burdens  of  any  character  upon 
persohs  or  property  is  wholly  statu- 
tory, and,  as  its  exercise  may  result  in 
a  divestiture  and  transfer  of  property, 
it  must  be  clearly  given  and'  strictly 
pursued.  This  rule  applies  to  proceed- 
ings by  municipal  corporations  under 
the  delegated  right  of  eminent  domain, 
and  it  extends  equally  to  proceedings 
under  the  taxing  power,  including  spe- 
cial assessments  for  local  improve- 
ments. McCrowell  v.  Bristol,  89  Va. 
$62,  16  S.   E.   867. 

Every  municipal  corporation,  and 
every    political    division   of    the    state. 


which  demands  taxes  from  the  people, 
must  be  able  to  show  due  authority 
from  the  state  to  make  the  demand. 
The  authority  in  some  cases  is  con- 
ferred by  the  state  constitution;  but  if 
not  found  there,  it  must  be  given  by 
legislative  enactment.  No  person  is 
compellable  to  pay  taxes,  for  imposing 
which  the  authorities  are  unable  to 
show  a  legislative  grant  of  power. 
Probasco  v.  Moundsville,  11  W.  Va. 
501,  506. 

Towns. — Towns  are  corporations  of 
1-mited  powers,  and  can  not  tax  except 
for  the  very-  purpose  allowed  by  law, 
and  in  the  manner  and  under  the  con- 
ditions prescribed  by  law.  Probasco 
V.  Moundsville,  11  W.  Va.  501,  506. 

3.     General    Grants    of    Power — Con- 
struction. 

The  grant  to  a  municipal  corpora- 
tion of  a  general  power  of  taxation  is 
a  grant  by  the  legislature  of  all  the 
power  possessed  by  itself  in  relation 
to  the  imposition  of  taxes,  in  its  dis- 
cretion, upon  all  subjects  within  its 
jurisdiction  not  withheld  from  taxa- 
tion by  the  legislature,  whether  they 
be  taxed  by  the  state  er  not  Gordon 
V.  Newport  News,  102  Va.  649,  651,  47 
S.  E.  828;  Woodall  v.  Lynchburg,  lOd 
Va.  318,  40  S.  E.  915;  Newport  New$, 
etc.,  Elec.  Co.  v.  Newport  News,  100 
Va.  157,  40  S.  E.  645;  Norfolk  v.  Nor- 
folk Landmark  Pub.  Co.,  95  Va.  564,. 
28  S.  E.  959. 

A  general  power  of  taxation  "in  ac- 
cordance with  the  constitution  and  laws 
of  the  state,"  means  a  general  power 
not  repugnant  to,  or  inconsistent  with, 
the  constitution  and  laws,  and  is  not 
restricted  by  the  provisions  of  §  104^ 
of  the  Code.  But  if  there  is  a  con- 
flict between  §  1042  of  the  Code  and 
the  charter  of  a  municipality,  the  char- 
ter prevails,  as  provided  by  §  1048. 
Norfolk  V.  Norfolk  Landmark  Pub.  Co., 
95  Va.  564,  28  S.  E.  959. 

The  legislature  may  delegate  to  a 
municipality  all  or  any  portion  of  its 
power  of  taxation  within  the  corporate 
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limits  of  the  municipality,  but  unless 
the  power  delegated  be  limited  it  will 
pass  to  the  municipality  in  its  entirety. 
When  it  is  entire  the  municipality 
stands  clothed  with  all  the  power  of 
taxation  which  exists  in  the  legislature. 
Norfolk  V.  Griffith-Powell  Co.,  102  Va. 
115,  45   S.   E.   889. 

A  grant  by  the  legislature  to  a  mu- 
nicipality of  the  power  to  raise  annually 
by  taxation  on  subjects  within  its  limits 
such  sums  as  it  deems  necessary  for 
its  expenses,  is  the  grant  of  a  general 
power  of  taxation,  and  confers  upon 
the  municipality  all  the  powers  pos- 
sessed by  the  state  in  respect  to  the 
imposition  of  taxes;  and  the  municipal- 
ity can  then  impose  taxes,  in  its  dis- 
cretion, upon  all  subjects  within  its 
jurisdiction  not  withheld  from  taxation 
by  the  legislature,  whether  they  be 
taxed  by  the  state  or  not.  Newport 
News,  etc.,  Elec.  Co.  v.  Newport  News, 
100  Va.  157,  40  S.  E.  645. 

An  ordinance  which  imposes  a  tax  in 
a  city  clothed  with  full  power  of  taxa- 
tion stands  on  the  same  footing  with 
an  act  of  the  legislature,  and  the  courts, 
looking. alone  at  the  power  to  tax,  will 
consider  the  ordinance  without  refer- 
ence to  the  tax  imposed  by  the  legis- 
lature. If  the  legislature  could  have 
imposed  the  tax,  but  for  reasons  satis- 
factory to  itself  refrained  from  doing 
so,  that  will  not  invalidate  the  ordi- 
nance in  the  absence  of  the  expressed 
or  necessarily  implied  intention  to  with- 
draw the  subject  from  taxation,  or  to 
require  that  it  shall  be  taxed  only  in  a 
particular  mode.  Norfolk  v.  Griffith- 
Powell  Co.,  102  Va.  115,  122,  45  S.  E. 
889;  Gordon  v.  Newport  News,  102  Va. 
649,  652,  47  S.  E.  828. 

The  charter  of  the  city  of  Alexan- 
dria gives  the  power  to  raise  taxes  for 
the  use  and  benefit  of  the  city,  pro- 
vided the  laws  passed  for  the  purpose 
shall  not  be  repugnant  to  the  laws  and 
constitution  of  the  state  or  of  the 
United  States.  The  proviso  does  not 
limit  the  power  of  the  city  to  tax  only 
such  subjects  as  are  taxed  by  the  state. 


Orange,  etc.,  R.  Co.  v.  Alexandria,  IT 
Gratt.   176. 

Rule  of  Ejusdem  Generis. — When  m 
particular  class  of  persons  or  things  is 
spoken  of  in  a  statute,  and  general 
words  follow,  the  class  first  mentioned 
must  be  taken  as  the  most  comprehen- 
sive, and  the  general  words  treated  as 
referring  to  matters  ejusdem  generis 
with  such  class,  the  effect  of  general 
words  when  they  follow  particular 
words  being  thus  restricted.  Section 
5  of  the  charter  of  the  city  of  Lynch- 
burg granting  authority  to  impose  a 
license  tax  upon  persons  engaged  in 
certain  enumerated  callings,  and  "upon 
any  other  person  or  employment; 
which  it  may  deem  proper,  whether 
such  person  or  employment  be  herein 
specially  enumerated  or  not,"  does  not 
empower  the  city  to  impose  such  tax 
upon  a  railroad  corporation;  which  is 
neither  a  person  nor  an  employment, 
within  the  ordinary  acceptation  of 
those  words.  Lynchburg  v.  Norfolk, 
etc.,  R.  Co.,  80  Va.  237. 

Code  of  West  Virginia,  Oh.  47,  §  1. 
— By  the  first  section  of  chapter  47  of 
the  Code,  there  is  granted  to  all  the 
cities,  towns  and  villages  in  this  state, 
the  power  of  taxation  and  they  may 
exercise  such  power  of  taxation  in  the 
manner  specified  in  §§  30,  31,  although 
the  same  may  not  have  been  conferred 
on  them  by  their  charters;  and  if  the 
same  has  not  been  conferred  on  them 
by  their  charters,  this  power  which  is 
conferred  on  all  by  chapter  47  of  the 
Code,  shall  be  deemed  to  be  an  amend- 
ment to  said  charter.  Powell  v.  Par- 
kersburg,  28  W.  Va.  698,  711. 

Code  of  West  Virginia,  Ch.  47,  §  81. 
— Section  31,  ch.  47,  Code,  authorizes 
towns  and  villages  chartered  under 
such  chapter  to  levy  taxes,  not  exceed- 
ing one  dollar  on  every  hundred  dol- 
lars of  property  within  such  munici- 
pality. Knight  V.  West  Union,  45  W. 
Va.   194,  32   S.   E.   163. 

Continuation  of  Powers. — If  the  leg- 
islature confers  the  power  of  taxation 
upon     a    municipal     corporation,     the 
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power  &D  delega^ted  centinues  until  it 
is  recalled,  and  the  mere  failure  of  the 
legislature  to  exercise  a  part  of  its 
power  can  not  be  construed  as  an  im- 
pairment or  diminution  of  that  which 
jt  had  lawfully  delegated  to  a  subor- 
dinate agency  of  taxation,  for  the  ideas 
of  propriety,  expediency,  and  policy 
which  influence  all  schemes  of  taxation 
may  not  be  identical  in  the  municipal 
councils  and  the  legislature  of  the 
state.  Norfolk  v.  Griffith-Powell  Co., 
102  Va.   115,  121,  45   S.  E.  88». 

4.   Back  Taxes. 

It  is  a  settled  principle  that,  in  the 
absence  of  legislative  authority,  a  mu- 
nicipal corporation  has  no  power  to 
levy  back  taxes.  Such  authority  can 
only  exist  by  statute.  Whiting  v.  West 
Point,  S9  Va.  741,  17  S.  E.  1. 

Speaking  upon  this  point,  the  Vir- 
ginia court  ©f  appeals,  says:  "Section 
508  of  the  Code  which  makes  it  the 
duty  of  the  commissioners  of  the  reve- 
nue to  assess  such  taxes  on  any  prop- 
erty within  their  respective  jurisdic- 
tions which  has  been  omitted  for  any 
previous  year,  has  no  application  to 
municipal  taxation;  nor  has  there  been 
any  legislation  of  which  we  are  aware 
authorizing  the  town  of  West  Point 
to  levy  such  taxes.  The  seventeenth 
section  of  its  charter,  it  is  true,  em- 
powers the  council  to  order  the 
collection  of  taxes  for  any  year,  but 
this  refers  to  taxes  previously  assessed, 
and  there  is  no  provision  in  the  charter 
authorizing  a  retrospective  assess- 
ment." Whiting  V.  West  Point,  89  Va. 
741,  17  S.   E.  1. 

H.,  a  resident  and  citizen  of  the  city 
of  Wheeling,  was  assessed  with  taxes 
for  the  years  187^  and  1877,  and  paid 
the  taxes  assessed.  In  the  year  1878, 
in  addition  to  the  taxes  for  that  year, 
the  assessor  of  the  city  in  his  assess- 
ment included  taxes  for  the  years  1876 
and  1877  upon  property  omitted  in  the 
assessment  for  those  years,  with  in- 
terest on  the  same.  Held,  that  H.  was 
liable  for  these  omitted  taxes  under  the 


statutes  of  the  state  and  the  ordinance 
of  the  city.  Wheeling  v.  Hawley,  18 
W.  Va.  472. 

6.  Withdrawal  or  Alteration  of  Power. 

A  city  charter  is  not  a  contract  be- 
tween the  state  and  the  city,  securing 
to  the  city  the  absolute  power  of  taxa- 
tiqn  beyond  the  control  or  modification 
of  the  legislature.  The  powers  of  ex- 
emption, as  well  as  the  power  of  taxa- 
tion, is  an  essential  element  of  sover- 
eignty; and  can  only  be  surrendered  or 
diminished,  in  plain  and  explicit  terms. 
Richmond  v.  Richmond,  etc.,  R.  Co.,  21 
Gratt.  604. 

The  city  of  Norfolk  has  complete 
power  of  taxation  under  its  charter, 
and  while  it  is  competent  for  the  legis- 
lature at  any  time  to  abridge  this 
power,  either  by  express  words  or  by 
necessary  implication  in  general  reve- 
nue laws  or  otherwise,  it  has  not  seen 
fit  to  do  so.  Acts,  1889-90,  p.  197,  do 
not  have  that  eflFect.  Norfolk  v.  Gnf- 
fith-Powell  Co.,  102  Va.  115,  45  S.  £. 
889. 

Exemptions  from  taxation  are  to  be 
strictly  construed,  and  when  the  power 
of  taxation  has  been  once  conferred  it 
is  not  to  be  crippled  or  destroyed  by 
strained  interpretation  of  subsequent 
laws.  It  must  be  sustained  in  its  full 
extent  under  the  original  grant  until 
abridged  or  taken  away  by  a  clear  ex- 
pression of  the  legislative  will.  Orange, 
etc.,  R.  Co.  V.  Alexandria,  17  Gratt.  176, 
184. 

6.    Constitutional  Restrictions, 
a.   Generally. 

The  general  assembly  has  full  power 
to  authorize  counties,  municipal  cor- 
porations and  the  like,  to  levy  taxes 
within  their  bounds  for  their  peculiar 
purposes.  And  the  mode,  subjects,  and 
extent  of  such  taxation  is  not  limited 
or  regulated  by  the  provisions  of  the 
constitution  in  relation  to  taxation  and 
finance.  Gilkeson  z^.  Frederick  Justices, 
13  Gratt.  577. 

The  constitution  of  Virginia,  1849, 
art.  4,  §§  22,  23,  25,  in  relation  to  taxa- 
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tion  and  finance,  relate  to  taxation  by 
the  general  assembly  for  purposes  of 
state  revenue,  and  do  not  apply  to 
taxes,  levies,  etc.,  by  counties,  corpora- 
tions, etc.,  for  the  local  purposes  of 
such  bodies.  Gilkeson  v,  Frederick 
Justices,   13   Gratt.  577. 

b.  That  Taxes  Be  Equal,  Uniform,  and 
Ad  Valorem. 

(1)  Construction  of  the  Virginia  Con- 
stitution. 

Taxes  imposed  by  municipal  corpo- 
rations must  be  equal  and  uniform  and 
ad  valorem,  except  as  to  such  property 
or  business  as  can  not  be  reached  by 
the  ad  valorem  system.  Danville  v. 
Shelton,    76    Va.    325. 

The  legislature  hath  absolute  sover- 
eign power  of  taxation,  save  so  far  as 
restricted  by  the  federal  or  state  con- 
stitution. But  all  taxation — state, 
county,  or  town — must  be  equal,  uni-, 
form  and  ad  valorem,  except  as  to 
income*,  licenses  and  capitation. 
Schoolfield  v.  Lynchburg,  78  Va.  366; 
Peters  v,  Lynchburg.  76  Va.  927. 

The  fact  that  the  legislature  imposes 
an  ad  valorem  tax  on  a  business  is  a 
conclusive  determination  that  the  busi- 
ness can  be  reached  by  the  ad  valorem 
system,  and  it  must  be  so  reached  when 
taxed  by  municipal  corporations. 
Thomas  v,  Snead,  99  Va.  613,  39  S.  E. 
586,  overruled  in  Norfolk  v.  Griffith- 
Powell  Co.,  102  Va.  115,  45  S.  E.  889. 

Where  a  municipality  has  beeti  in- 
vested with  complete  power  of  taxation, 
the  mere  fact  that  the  state  imposes  an 
ad  valorem  tax  on  the  capital  invested 
in  a  particular  business  does  not  debar 
the  municipality  from  imposing  a  li- 
cense tax  on  such  business,  although  no 
license  is  imposed  by  the  state. 
(Thomas  v.  Snead,  99  Va.  613,  39  S. 
E.  586,  overruled  on  this  point.)  Nor- 
folk V.  Griffith-Powell  Co.,  102  Va.  115, 
45  S.   E.  889. 

The  legislature,  or  a  municipality 
possessing  full  powers  of  taxation  un- 
der its  charter,  must  decide  primarily 
whether  a   particular  business   can   or 


i  can  not  be  reached  by  the  ad  valorem 
system;  and  with  the  exercise  of  their 
i  discretion  the  courts  may  not  inter- 
fere, except  in  case  of  a  plain  depar- 
ture from  the  constitutional  require- 
ment. The  question  is  one  of  power 
and  not  of  policy,  so  far  as  the  courts 
are  concerned;  and  they  are  withoui 
authority  to  control  legislative  discre- 
tion, even  if  in  their  opinion  it  is  viola- 
tive of  sound  principles  or  political 
economy,  unless  in  its  exercise  it  con- 
travenes some  provision  of  the  consti- 
tution of  the  state,  or  of  the  United 
States.  Gordon  v.  Newport  News,  102 
Va.  649,  652,  47  S.  E.  828;  Norfolk, 
etc.,  R.  Co.  V.  Suffolk,  103  Va.  498,  49 
S.   E.  658. 

But  a  municipal  corporation  can  not, 
under  color  of  a  license  tax,  impose  an 
unequal  and  nonuniform  tax  on  prop- 
erty.    Danville  v.  Shelton,  76  Va.  325. 

An  ordinance  imposed  on  ''every  one 
engaged  in  purchasing  leaf  tobacco  in 
D.  a  tax  of  ten  dollars,  and  one  per 
cent,  on  capital  employed,  and  in  ad- 
dition fifteen  cents  per  thousand 
pounds  purchased  monthly."  Held, 
this  feature  is  illegal.  As  a  tax,  fifteen 
cents  on  the  thousand  pounds,  without 
regard  to  value,  is  unequal.  As  a  li- 
cense, it  is  not  warrantable,  because 
the  business  could  have  been  reached 
on  the  ad  valorem  principle.  Danville 
V.  Shelton.  76  Va.  325,  326. 

A  city  ordinance  imposing  a  privilege 
tax  on  a  telegraph  company  is  not  in 
conflict  with  §  4,  art.  10,  of  the  con- 
stitution of  this  state  permitting  the 
legislature  to  impose  a  license  "tax  on 
any  business  which  can  not  be  reached 
by  the  ad  valorem  system.  The  tax 
imposed  by  the  ordinance  is  a  tax  upon 
the  privilege  of  doing  business  in  the 
city,  and  is  wholly  different  from  a 
property  tax.  It  is  immaterial  that  the 
state  taxes  the  property  of  the  com- 
pany on  the  ad  valorem  system.  The 
two  subjects  of  taxation  are  wholly 
different,  and  both  may  be  taxed  with- 
out being  obnoxious  to  the  obiertion 
that  it  is  double  taxation.     Postal  Tel., 
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etc,  Co.  V.  Norfolk,  101  Va.  125,  43  S. 
E.   207. 

<2)    Construction  of  the  West  Virginia 
Constitution. 

The  first  section  of  article  eight  of 
the  constitution  of  1863,  and  the  first 
section  of  article  ten  of  the  constitu- 
tion of  1872,  in  so  far  as  they  provide 
that  taxation  shall  be  "equal  and  uni- 
form" throughout  the  state,  and  that  all 
property,  both  real  and  personal,  shall 
be  taxed  in  proportion  to  its  value,  do 
not  apply  to  counties,  cities,  towns,  and 
villages.  Douglass  v.  Harrisville,  9  W. 
Va.  162;  Powell  v,  Parkersburg,  28  W. 
Va.  698,  706. 

The  ninth  section  of  tlie  tenth  ar- 
ticle of  the  constitution  of  1872,  which 
is  in  these  words,  viz.:  "The  legisla- 
ture may,  by  law,  authorize  the  corpo- 
rate authorities  of  cities,  towns,  and 
villages,  for  corporate  purposes,  to  as- 
sess and  collect  taxes;  but  such  taxes 
shall  be  uniform,  with  respect  to  per- 
sons and  property  within  the  jurisdic- 
tion of  the  authority  imposing  the 
same,"  is  addressed  to  the  legislature, 
is  prospective  in  its  operation,  and  does 
not  operate  proprio  vigore.  It  does  not 
operate  a  repeal  of  the  law  in  force  at 
the  time  of  its  adoption.  Douglass  v. 
Harrisville,  9  W.  Va.  162;  Powell  v. 
Parkersburg.  28  W.  Va.   698,  706. 

B.    SUBJECTS    OF   TAXATION. 
1.   Realty  and  Personalty  Generally. 

The  city  of  Parkersburg  is  authorized 
to  levy  taxes  for  city  purposes  upon  all 
the  real  and  personal  property  within 
its  corporate  limits  according  to  the 
value  thereof,  and  by  uniform  rate  of 
taxation.  Powell  v,  Parkersburg,  28 
W.  Va.  698. 
S.   Succession  Tax. 

The  legislature  may  delegate  to  coun- 
ties and  municipal  corporations  the 
power  to  impose  a  succession  tax;  but 
the  burden  is  always  on  them  to  show 
the  clear  legislative  intent  to  do  so. 
Schoolfield  v.  Lynchburg,  78  Va.  366; 
Peters  v.  Lynchburg,  76  Va.  927. 

Such  succession  tax  is  a  premium  de- 


manded for  the  privilege  of  transmit- 
ting one's  estate,  and  is  not  a  tax  on 
property  in  the  sense  of  the  constitu- 
tion, art.  10,  §  1.  To  impose  a  tax  on 
such  privilege  is  a  power  inherent  in 
the  legislature  in  the  absence  of  con- 
stitutional inhibition.  Schoolfield  v. 
Lynchburg,  78  Va.  366;  Peters  v. 
Lynchburg,  76  Va.  927 

The  power  to  impose  a  collateral  in- 
heritance tax  has  been  delegated  to  the 
city  of  Lynchburg  neither  by  Code, 
1873,  ch.  54,  §  33,  nor  by  the  charter 
of  that' city.  Schoolfield  v.  Lynchburg, 
78  Va.  366. 

A  testator  bequeathed  a  legacy  to  J. 
The  city  of  Lynchburg  imposed  a  suc- 
cession tax  thereon,  relying  for  its  au- 
thority upon  its  charter  and  upon  § 
33,  ch.  54,  of  the  Code  of  1873.  P.,  the 
executor,  who  was  also  J.'s  trustee, 
filed  a  bill  to  enjoin  the  collection  of 
this  tax.  The  circuit  court  dissolved 
the  injunction  and  sustained  the  tax. 
On  appeal  to  the  supreme  court  the  de- 
cree was  affirmed  by  a  divided  court. 
Judges  Anderson  and  Staples  being  of 
the  opinion  that  the  power  to  levy  such 
tax  had  not  been  conferred  upon  the 
city  of  Lynchburg  cither  by  its  charter 
or  by  the  Code  of  1873,  ch.  54,  §  33, 
and  Judges  Burks  and  Christian  being 
of  opinion  that  the  power  had  been 
conferred  by  the  Code  of  1873,  ch.  54,  § 
33.     Peters  v.  Lynchburg,  76  Va.  927. 

3.  Bonds,  Notes,  and  Other  Securities. 

By  the  charter  of  the  town  of 
Clarksburg,  granted  in  1849,  the  au- 
thorities were  empowered  to  levy  and 
collect  taxes  for  the  use  of  the  town 
on  such  subjects  as  the  commonwealth 
then  assessed  for  revenue.  By  the 
revenue  laws  then  in  force,  the  interest 
and  profits  derived  from  bonds,  notes 
and  other  securities,  when  the  same 
exceeded  in  the  aggregate  six  dollars, 
were  assessed  for  state  taxation,  but 
not  the  principal  sum  of  bonds,  notes, 
or  other  securities.  Acts  of  1849,  p.  1. 
But  the  general  law  on  municipal  cor- 
porations  found  in  the   Code  of  1860. 
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ch.  54,  §  27,  enlarged  the  powers  of 
corporations  previously  chartered,  of 
which  enlarged  powers  the  corporate 
authorities  might  avail  themselves  if 
they  thought  proper.  Held,  that  said 
last  provision  was  not  mandatory,  but 
permissive,  and  left  it  optional  with  thtf 
town  either  to  adhere  to  the  restriction 
of  the  charters,  or  to  accept  of  the  en- 
larged right;  that  said  last-named  pro- 
vision of  the  general  law  was  not  in 
conflict  with  the  8th  section  of  the 
charter  of  Clarksburg,  and  did  not  re- 
peal it  nor  take  away  any  right  granted 
by  said  8th  section,  but  permitted  trus- 
tees to  assess  other  subjects  of  state 
taxation  than  those  designated  in  said 
charter;  that  the  corporation  having 
accepted  the  said  provision,  and  the 
principal  of  bonds,  notes,  and  other 
securities  being  subject  to  state  taxa- 
tion under  the  Code  of  1860,  chs.  35 
and  40,  they  were  also  proper  subjects 
for  taxation  by  the  town  under  its  en- 
larged powers.  Clarksburg  v.  GoflF,  5 
W.  Va.  498. 
4.  Corporate  Shares  and  Stocks. 

The  city  of  Richmond,  having  under 
its  charter  a  general  power  of  taxation, 
may  levy  a  tax  for  local  purposes  on 
the  shares  of  stock  of  a  bank  located 
in  the  city,  and  in  estimating  the  value 
of  such  shares  need  not  deduct  any  por- 
tion of  the  capital  of  the  bank  exempt 
from  taxation.  Union  Bank  v.  Rich- 
mond, 94  Va.  316,  26  S.  E.  821. 

The  shares  of  stock  are  distinct  and 
different  from  the  capital  of  the  bank. 
The  shares  may  be  taxed  though  the 
capital  itself  be  invested  in  nontaxable 
securities.  Union  Bank  v.  Richmond, 
94  Va.   316,   26   S.    E.   821. 

And  the  officers  of  the  bank  may  be 
required,  under  the  provisions  of  acts, 
1883-84.  page  568,  §  17,  to  pay  the  tax 
on  the  shares  so  assessed.  In  no  other 
way  can  the  shares  of  nonresident 
shareholders  be  reached.  This  pro- 
vision of  the  act  does  not  render  the 
tax  a  tax  on  the  capital  of  the  bank. 
Union  Bank  v.  Richmond,  94  Va.  316, 
26  S.   E.   821. 


Capital  stock  and  the  shares  of  capi- 
tal stock  are  distinct  things.  Both  may 
be  taxed,  and  it  is  not  double  taxation 
where  an  ordinance  directs  the  assess- 
ment of  "all  personal  property,  money 
and  credits,  including  all  capital  stock," 
etc.  Under  such  an  ordinance  the  val- 
uation of  the  personal  property  of  a 
bank  is  rightly  ascertained  by  adding 
to  the  paid  up  capital  the  demand  notes 
of  the  stockholders  given  for  unpaid 
up  capital  stock  drawing  interest  and 
held  by  the  bank.  State  Bank  v.  Rich- 
mond, 79  Va.  113. 

Railway  Shares. — Section  36  of  the 
charter  ©f  the  city  of  Richmond  giving 
power  to  tax  personal  property  within 
the  city  other  than  slaves  under  the 
age  of  twelve  years,  does  not  give  the 
power  to  tax  railroad  stocks  owned  by 
persons  residing  in  that  city.  City  of 
Richmond  v.  Daniel,  14  Gratt.  385,  388. 

Section  19  of  chapter  54  of  the  Code 
of  1849,  which  after  authorizing  a  town 
levy,  provided  that  "it  may  be  upon 
the  free  male  persons  in  the  said  towa 
above  the  age  of  sixteen  years,  and  on 
such  other  subjects  as  may  at  the  time 
be  assessed  with  state  taxes  against 
persons  residing  in  the  town,"  does  not 
authorize  the  city  of  Richmond  to  levy 
a  tax  upon  railroad  stocks  owned  by 
persons  residing  in  that  city.  Rich- 
mond V.  Daniel,  14  Gratt.  J^5,  390. 

6.  Railroad  Bridge  in  Annexed  Dis- 
trict. 
A  town  may,  under  §  49,  ch.  47,  of 
the  Code,  extend  its  corporate  limits 
so  as  to  include  a  railroad  bridge  across 
the  Ohio  river,  and  impose  municipal 
taxes  on  such  bridge.  Such  taxation  is 
not  ultra  vires.  Point  Pleasant  Bridge 
Co.  V.  Point  Pleasant,  32  W.  Va.  328, 
9  S.  E.  231. 

6.   Real  Estate  in  Annexed  District. 

Without  regard  to  any  question  as 
to  benefits  that  may  or  may  not  flow 
to  property  from  being  included  within 
the  limits  of  a  town,  all  property  real 
and  personal  within  a  town  is  liable  to 
taxation     bj'     the     town.      Powel!    v. 
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Parkersburg,  28  W.  Va.  698;  Davis  v. 
Point  Pleasant,  32  W.  Va.  289,  9  S.  E. 
228;  Point  Pleasant  Bridge  Co.  v.  Point 
Pleasant,  32  W.  Va.  328,  9  S.  E.  231, 
233. 

Where  a  town,  under  said  chapter 
47,  §  49,  of  the  Code,  extends  its  cor- 
porate limits  so  as  to  include  agricul- 
tural or  farming  lands,  and  imposes 
municipal  taxes  on  them,  though  they 
are  not  laid  off  into  streets  and  alleys, 
and  not  laid  out  in  lots,  and  are  not  so 
near  streets  or  alleys  as  to  be  directly 
benefited  by  them  or  derive  any  pe- 
culiar benefit  from  the  incorporation, 
the  courts  can  not  affect  its  action  or 
prevent  such  taxation.  Davis  v.  Point 
Pleasant,  32  W.  Va.  289,  9  S.  E.  228. 
See  post,  "Lands  in  Annexed  Terri-, 
tory,*'  XV,  D,  2,  b,  (2). 
7.    Ferry  and  Ferry  Landing. 

A  town  incorporated  under  chapter 
47  of  the  Code  of  this  state  can  not 
assess  and  collect  wharfage  from  the 
proprietor  of  a  ferry  for  the  use  of  a 
ferry  landing  within  its  corporate 
limits;  nor  can  it  tax  such  ferry  except 
as  property  at  the  rate  it  may  tax 
other  property  within  its  corporate 
limits.  Christie  v.  Maiden,  23  W.  Va. 
667. 

C.    SITUS    OF    PROPERTY    FOR 

PURPOSE  OF  TAXATION. 
1.    Corporate   Shares. 

The  situs  of  bank  stock  for  the  pur- 
pose of  taxation  is,  under  the  pro- 
visions of  acts,  1883-84,  page  569,  §  7, 
the  place  where  the  bank  is  located, 
and  it  is  immaterial  where  the  stock- 
holder resides.  Union  Bank  v.  Rich- 
mond, 94  Va.  316,  26  S.  E.  821. 

Under  ch.  54,  acts,  1875,  shares  of 
bank  stock  are  only  assessable  to  the 
holder  thereof  in  the  district  where  he 
resides,  and  then  only  in  case  they 
have  not  been  included  in  the  assess- 
ment of  the  capital  of  the  bank  in  the 
district  or  municipality  in  which  it  does 
business.  If  a  municipality  in  which 
an  incorporated  bank  does  business 
neglects  to  assess  the  capital  stock  of 


such  bank,  as  it  has  the  legal  right  to 
do,  it  can  not  assess  a  nonresident 
shareholder  with  the  value  of  the 
shares  held  by  him.  Watson  v.  Fair- 
mont, 38  W.   Va.   183,   18  S.   E.  467. 

2.    Money  and  Securities. 

The  domicile  of  the  holder  of  evi- 
dences of  indebtedness  is  the  .situs  of 
the  debt  for  purposes  of  taxation. 
Notes  held  by  a  bank  located  in  a  city 
are  taxable  by  said  city  regardless  of 
where  the  makers  may  reside,  whether 
in  or  out  of  the  city  or  in  or  out  of  the 
state.  State  Bank  v.  Richmond,  79  Va. 
113. 

An  act  of  the  legislature  conferring 
I  upon  the  city  of  Wheeling  the  right 
to  tax  personal  property  is  not  con- 
fined to  personal  property  in  the  city, 
but  extends  to  money  and  securities 
owned  by  residents  of  the  city,  al- 
though such  property  is  not  within  the 
city,  since  money  and  securities  follow 
the  person.  Wheeling  v.  Hawley,  18 
W.   Va.   472,  476. 

Bonds  of  Decedent — Residence  of 
Executors. — Where,  at  the  time  of  his 
death,  the  domicile  of  a  testator  was 
beyond  the  corporate  limits  of  a  city, 
bonds  belonging  to  his  estate  are  not 
assessable  and  taxable  by  said  city, 
though  at  the  time  the  assessment  and 
levy  was  made  his  executors  resided 
within  said  city.  Staunton  v.  Stout,  86 
Va.  321,  10  S.  E.  5. 

Ward's  Estate  —  Qualification  of 
Guardian — Place  of  Residence. — Al- 
though a  guardian  qualify  as  such  in 
one  city  of  this  state,  and  at  that  time 
he  and  his  ward  reside  there,  anj  the 
funds  of  the  ward  are  held  there,  and 
the  guardian  settles  all  of  his  ex  parte 
accounts  before  a  commissioner  of  the 
court  of  that  city,  yet  if  the  guardian 
and  ward  subsequently  remove  to  an- 
other city  of  this  state,  and  the  funds 
of  the  ward  are  invested  in  the  latter 
city,  such  funds  are  properly  taxable 
'n  the  latter  city  and  not  in  the  former. 
Hughes  V,  Staunton,  97  Va.  518,  34  S. 
E.  450. 
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3.  Steamboats. 

The  city  of  Wheeling  being  author- 
ized by  law  to  assess,  levy  and  collect 
an  annual  tax  for  the  use  of  the  city, 
on  personal  property  in  the  city,  not  to 
exceed  fifty  cents  on  every  hundred 
dollars  of  the  assessed  valuation 
thereof,  the  assessment  and  collection 
of  an  annual  tax  upon  the  value  of 
steamboats,  of  twenty  tons  burden  or 
more,  belonging  to  a  corporation,  in- 
porated  and  organized  by  and  under 
laws  of  the  state  of  West  Virginia,  and 
whose  chief  office  is  in  said  city  and 
all  of  whose  officers  reside  therein,  and 
said  city  being  the  home  port  of  said 
steamboats,  is  neither  a  tonnage  tax, 
nor  an  interference  with  interstate  com- 
merce, and  is  a  valid  exercise  of  such 
taxing  power.  Wheeling,  etc.,  Co.  v. 
.  Wheeling,  9  W.  Va.  170. 

The  taxes  assessed  and  collected  by 
said  city,  upon  said  steamboats  of  said 
company,  according  to  the  value 
thereof,  as  personal  property,  were,  un- 
der the  facts  agreed  in  this  case,  as 
stated  in  the  opinion  of  this  court,  filed 
in  this  cause,  lawfully  assessed  and  col- 
lected by  the  city  from  said  company. 
Wheeling,  etc.,  Co.  v.  Wheeling,  9  W. 
Va.  170. 

4.  Railroad  Real  Estate  and   Rolling 

Stock. 

The  city  council  of  Alexandria  may 
tax  the  real  estate  in  the  city,  and  the 
rolling  stock,  of  the  Orange  and  Alex- 
andria railroad  company,  the  residence 
or  domicile  of  that  company  being  in 
that  city.  Orange,  etc.,  R.  Co.  v,  Alex- 
andria, 17  Gratt.  176. 

Speaking  upon  this  point,  Joynes,  J., 
delivering  the  opinion  of  the  court, 
says:  "It  appears  from  the  case 
agreed,  that  the  railroad  company  has 
its  principal  office  in  Alexandria,  where 
its  financial  and  other  aflFairs  are  man- 
aged and  its  transfer  book  and  books  of 
account  are  kept;  that  the  directors  of 
thtf  company  hold  their  regular  meet- 
ings there;  that  the  machine  shops  arc 
there,  where  the  rolling  stock  of  the 


company  is  repaired  when  out  of  order, 
and  kept  when  not  in  actual  use;  that 
the  clerk  and  treasurer  of  the  company 
reside  in  Alexandria;  and  that  the 
president,  though  he  resides  elsewhere, 
is  usually  there  attending  to  the  busi- 
ness of  the  company.  Upon  this  state 
of  facts  I  am  of  opinion  that  the  rail- 
road company  must  be  considered,  for 
the  purposes  of  taxation,  as  having  its 
residence  or  domicile  in  Alexandria,  and 
that  its  rolling  stock,  though  in  daily 
j  use  upon  the  road,  and  absent  from  the 
city  the  greater  part  of  the  time,  is  to 
be  considered  as  belonging  there,  and 
is  liable  to  taxation  by  the  city." 
Orange,  etc.,  R.  Co.  v.  Alexandria,  IT 
Gratt.  176,  185. 

D.    EXEMPTIONS    FROM    TAXA- 

TION. 
1.   The  Power  to  Exempt, 
a.    Power  of  City  Council. 

A  city  council  has  the  power  to  ex- 
empt property  from  taxation.  Dan- 
ville V.  Shelton,  76  Va.  325,  334. 

An  ordinance  of  the  town  of  Dan- 
ville exempted  from  taxation  the  capi- 
tal of  a  building  and  loan  association 
whose  loans  should  thereafter  be  ap- 
plied exclusively  to  constructing  build- 
ings within  the  corporate  limits  of  Dan- 
ville. Held,  this  exemption  feature  did 
not  make  the  ordinance  illegal.  Dan- 
ville V.  Shelton,  76  Va.  325. 

"Delegated  power  to  tax  does  not 
imply  power  to  exempt  from  taxation, 
and  where  a  municipality  is  authorized 
to  tax  all  property,  it  can  exempt 
none.  Williamson  v.  Massey,  33  Gratt. 
237,  is  no  authority  for  any  other 
case.  In  Petersburg  v.  Petersburg^ 
Benevolent  Ass'n,  78  Va.  431,  no 
question  as  to  the  powers  of  munici- 
palities was  before  the  court.  The 
same  may  be  said  of  the  case  of 
Orange,  etc.,  R.  Co.  v.  Alexandria,  17 
Gratt.  176.  In  Danville  v,  Shelton,  76 
Va.  325,  only  one  judge  concurred  in 
the  opinion  delivered  in  the  case,  and 
the    decision   is   no    authority   for   any 
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other  case."    Whiting  v.  West  Point,  88 
Va.  905,  14  S.  E.  698. 

The  dictum  in  the  case  of  William- 
son V.  Massey,  33  Gratt.  237,  242,  re- 
ferred to  in  the  preceding  paragraph, 
was  uttered  in  a  discussion  of  that 
provision  of  the  constitution  of  1869 
which  provides  that  '*all  property,  both 
real  and  personal,  shall  be  •  taxed  in 
proportion  to  its  value,  to  be  ascer- 
tained as  prescribed  by  law.  No 
one  species  of  property  from  which 
a  tax  may  be  collected  shall  be 
taxed  higher  than  any  other  spe- 
cies of  property  of  equal  value." 
Said  dictum  is  in  these  words:  "Giv- 
ing to  the  language  of  this  section  its 
proper  signification,  and  to  each  mem- 
ber of  the  sentence,  and  to  each  sen- 
tence, their  just  influence  and  bearing 
in  conveying  the  meaning  of  the  whole, 
it  was  the  intention  to  require  that 
taxation  should  be  on  the  ad  valorem 
principle,  and  that  it  should  be  equal 
and  uniform;  and  it  was  no  purpose  of 
the  framers  of  the  constitution,  by  this 
section,  to  restrict  the  legislature  in 
the  selection  of  the  subjects  of  taxa- 
tion, or  to  divest  it  of  an  important 
element  of  sovereignty,  by  an  inflex- 
ible inhibition  of  exempting,  in  any 
case,  property  from  taxation.  The 
same  rule  of  taxation  prescribed  for 
the  state,  is  by  this  section  prescribed 
for  county  or  corporate  bodies.  City 
councils,  for  the  promotion  of  the 
growth  and  welfare  of  the  city,  regard 
it  as  important  to  introduce  certain 
manufacturing,  or  other  industrial  en- 
terprises, within  the  limits  of  the  city; 
and  to  encourage  their  introduction, 
stipulate  on  behalf  of  the  city,  that  the 
property  of  those  who  engage  in  the 
enterprise  within  the  limits  of  the  city 
shall  not  be  liable  to  taxation  for  a 
series  of  years.  Would  such  an  ex- 
emption, whilst  it  tends  to  increase  the 
sources  of  revenue  to  the  state,  and  to 
build  up  our  cities,  and  to  advance  the 
prosperity  of  the  rural  districts  by 
furnishing  them  marts  for  the  produc- 
tion of  the  soil,  be  forbidden  by   the 


constitution?  Again,  for  the  growth 
and  prosperity  of  our  cities,  and  the 
extension  of  their  trade  and  commerce, 
capital  is  required,  and  to  obtain  it,  it 
is  necessary  to  issue  their  bonds,  and 
offer  them  in  the  markets,  and  in  or- 
der to  increase  the  value  of  their 
bonds,  and  to  render  them  more  sal- 
able, would  it  be  contended  that  it  is 
forbidden  by  this  section  of  the  con- 
stitution, to  make,  by  a  city  ordinance, 
such  bonds  exempt  from  municipal  tax- 
ation?" 

A  municipal  corporation  has  no  in- 
herent power  to  exempt  from  taxation 
any  property  which,  by  its  charter,  it 
is  authorized  to  tax.  The  power  to 
exempt  from  taxation,  like  the  power 
to  tax,  is  an  incident  of  sovereignty, 
and  can  not  be  exercised  by  a  munici- 
pal corporation  unless  such  power  has 
been  granted  by  the  state.  Thomas  v, 
Snead,  99  Va.  613,  39  S.   E.  586. 

b.  Power  of  Legislature  to  Exempt,  or 

to  Authorize  Exemptions. 
(1)    Generally— Railroad   Property. 

The  power  of  exemption,  as  well  as 
the  power  of  taxation  is  an  essential 
element  of  sovereignty,  and  can  only 
be  surrendered  or  diminished  in  plain 
and  explicit  terms.  Richmond  v.  Rich- 
mond, etc.,  R.  Co.,  21  Gratt.  604;  Wil- 
liamson V.  Massey,  33  Gratt.  237. 

The  exemption  from  taxation  of  the 
real  estate  of  the  R.  &  D.  R.  Company 
in  the  city  of  Richmond,  is  not  uncon- 
stitutional as  being  in  conflict  with  the' 
charter  of  the  city,  previously  granted, 
giving  the  city  the  power  to  tax  real 
estate  for  the  purposes  stated  in  the 
city  charter;  the  city  having  ample 
means  of  taxation  left  for  the  payment, 
of  her  expenses  and  debts.  Richmond 
V.  Richmond,  etc.,  R.  Co.,  21  Gratt.  604. 

Whether,  under  article  10  of  the 
constitution  of  1869,  which  required 
among  other  things  that  state  and  mu- 
nicipal taxation  should  be  equal  and 
uniform  and  that  all  property  should 
be  taxed  in  proportion  to  its  value,  it 
would    have    been    competent    for    the 
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legislature  to  authorize  a  municipal  cor- 
poration to  exempt  from  taxation  the 
property  of  a  railway  and  warehouse 
company  so  long  as  it  should  keep  its 
principal  office  in  Virginia  within  the 
corporate  limits  of  such  municipality, 
is  a  question  upon  which  the  court  ex- 
presses no  opinion,  it  being  held  not  to 
arise  in  this  case.  Whiting  v.  West 
Point,  89  Va.  741,  17  S.  E.  1. 
(2)  Power  to  Exempt  Urban  Property 
from   County  Taxation. 

In  the  absence  of  constitutional  re- 
strictions, the  legislature  may  impose 
upon  a  taxing  district,  such  as  a  town, 
the  duty  of  keeping  in  repair  the  streets 
and  roads  within,  and  relieve  it  from 
taxation  for  roads  without,  its  limits. 
The  legislature  judges  finally  and  con- 
clusively upon  this  question.  Section 
2,  art.  7,  of  the  constitution  of  this 
state,  does  not  restrain  the  legrislature 
in  this  respect,  and  it  may  exempt 
lands  lying  within  a  town  from  the 
payment  of  a  county  road  tax.  Super- 
visors V.  Saltville  Land  Co.,  99  Va. 
640,  39   S.    E.    704. 

But  the  right  of  a  county  to  impose 
a  county  school  tax  is  conferred  by 
art.  8,  §  8,  of  the  constitution,  to  which 
the  legislature  has  given  effect  by  ap- 
propriate legislation,  and  this  right  can 
not  be  taken  away  by  the  legislature. 
The  people  and  property  of  a  town  arc 
subject  to  the  county  government  for 
county  purposes,  and  the  legislature 
can  not  exempt  them  from  the  payment 
of  a  county  school  tax.  Supervisors  v. 
Saltville  Land  Co.,  99  Va.  640,  39  S. 
E.  704. 

The  legislature,  by  §  833  of  the  Code, 
and  amendments  thereto,  having  au- 
thorized and  required  the  board  of  su- 
pervisors of  each  county  at  their  an- 
nual meeting  to  fix  the  amount  of 
county  levies  for  the  ensuing  year,  and 
to  order  the  levy  on  all  persons  and 
property  assessed  with  state  tax  within 
the  county,  had  no  power  to  exempt 
from  such  levy  the  persons  and  prop- 
erty assessed  with  state  taxes  in  Smith- 
field,  and  impose  the  whole  burden  of 


the  county  levies  on  the  persons  and 
property  outside  of  the  town;  and  §  20 
of  the  charter  of  Smithfield,  in  so  far 
as  it  attempted  to  do  this,  is  in  plain 
violation  of  §  1,  art.  10,  of  the  consti- 
tution of  1869.  Day  v.  Roberts,  101  Va. 
248,   253,   43    S.    E.   362. 

2.   Construction  of  Exemptions. 

a.  General  Rule. 

Though  it  is  true  that  laws  confer- 
ring the  power  of  taxation  upon 
municipal  corporations  are  to  be  con- 
strued strictly,  it  is  also  true  that  ex- 
emptions from  taxation  are  to  be  con- 
strued strictly;  and  where  the  power 
to  tax  has  once  been  conferred,  it  is 
not  to  be  crippled  or  destroyed  by 
strained  interpretations  of  subsequent 
laws.  Orange,  etc.,  R.  Co.  v.  Alex- 
andria,   17    Gratt.    176,    184. 

Liability  to  taxation  is  the  rule,  ex- 
emption the  exception,  and  before  such 
exemption  can  be  admitted,  the  intent 
of  the  legislature  to  confer  it  must  be 
clear  beyond  a  reasonable  doubt. 
Petersburg  v.  Petersburg  Benevolent, 
etc.,  Ass'n,  78  Va.  431.  See  the  title 
TAXATION. 

b.  Particular  Exemptions. 
(1)    Railroads. 

Orange  and  Alexandria  Railway 
Company— Act  of  March  18,  1856 — 
Does  Not  Exempt  from  Municipal 
Taxes. — Section  25  of  the  act  of  March 
18,  1856,  imposes  upon  railroads  taxes 
for  the  support  of  the  state  govern- 
ment, and  provides  that,  "Every  rail- 
road company  paying  such  tax  shall 
not  be  assessed  with  any  tax  on 
its  lands,  buildings,  or  equipments.'* 
Held,  that  said  section  does  not  ex- 
tend to  exempt  a  railroad  company, 
complying  therewith,  from  taxation  by 
a  city  government,  but  has  reference 
solely  to  exemption  from  other  or  ad- 
ditional tax  for  state  purposes.  Orange,, 
etc.,  R.  Co.  V.  Alexandria,  17  Gratt.  176, 
181. 

Richmond  and  Danville  Railway 
Company — Construction  of  Charter. — 
The  charter  of  the   R.   &  D.   Railroad 
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Company  provides  that  "all  machines, 
wagons,  vehicles  or  carriages  belong- 
ing to  the  company,  with  all  their 
works,  and  all  profits  which  may  ac- 
crue from  the  same,  shall  be  vested  in 
the  respective  shareholders  forever,  in 
proportion  to  their  respective  shares, 
shall  be  deemed  personal  estate,  and 
exempt  from  any  charge  or  tax  what- 
ever." Held,  the  real  estate  owned  and 
used  by  the  company  for  the  purposes 
of  their  business,  is  embraced  in  the 
provision,  and  is  personal  estate.  All 
the  said  property,  real  and  personal,  is 
exempt  from  taxation,  both  state  and 
municipal.  Richmond  v,  Richmond, 
etc.,  R.  Co.,  21   Gratt.  604. 

Petersburg  Railway  Company — Ses- 
sion Acts,  1829-30,  p.  65,  §  17;  Session 
Acts,  1852-53,  p.  142.— By  the  act  of  in- 
corporation of  the  Petersburg  Railroad 
Company  (sess.  acts,  18J^-30,  p.  65,  § 
17)  "All  machines,  wagons,  vehicles 
and  carriages  purchased  as  aforesaid 
with  the  funds  of  the  company  and  all 
their  works  constructed  under  the  au- 
thority of  this  act,  and  all  profits  which 
shall  accrue  from  the  same,  shall  be 
vested  in  the  respective  shareholders 
of  the  company  forever,  in  proportion 
to  their  respective  shares,  and  the  same 
shall  be  exempt  from  any  public  charge 
or  tax  whatsoever."  By  §  32  of  the 
same  act  it  is  provided  that  it  shall  be 
subject  to  amendment,  alteration  and 
modification  by  any  future  legislature, 
except  so  much  thereof  as  prescribes 
the  rates  of  charges  for  transportation, 
and  provided  that  the  rights  of  prop- 
erty acquired  by  the  company  under 
the  act  shall  not  be  taken  away  or  im- 
paired. By  an  act  of  the  general  as- 
sembly, passed  April  2,  1853  (sess.  acts, 
1852-53,  p.  142),  the  Greenesville  and 
Roanoke  railroad  company  merged  in 
the  Petersburg  railroad  company,  and 
the  stockholders  in  the  former  became 
the  stockholders  in  t'.ie  latter,  and  all 
the  property,  real  and  personal,  owned 
by  the  former,  became  the  property  of 
the  latter,  and  the  capital  stock  of  the 
latter  was  increased  to  the  amount  of 


the  capital  stock  of  both  companies; 
and  the  charter  of  the  Petersburg  rail- 
road company,  as  amended,  became  the 
charter  of  the  united  companies,  as  far 
as  the  same  was  applicable.  In  the  lat- 
ter clause  of  {  3,  of  this  last  act  it  was 
declared  that,  "In  no  event  shall  the 
property  of  either  of  said  companies 
within  this  commonwealth  be  exempt 
from  taxation."  This  act  was  accepted 
by  both  companies  and  such  acceptance 
duly  certified  to  the  secretary  of  state. 
I  Held,  that  the  exemption  from  taxation 
contained  in  the  17th  section  of  the 
original  charter,  as  above  set  out,  was 
repealed  by  the  consolidation  act  of 
April  2,  1853,  and  the  acceptance  of  the 
provisions  of  such  act  by  the  said  com- 
pany; therefore,  the  property  of  said 
company  situated  in  the  city  of  Peters- 
burg was  subject  to  taxation  by  that 
city.  Petersburg  v.  Petersburg  R.  Co., 
29  Gratt.  773. 
(2)    Lands  in  Annexed  Territory. 

By  an  act  of  the  legislature  passed 
on  the  5th  of  November,  1863,  the  cor- 
porate limits  of  the  city  of  Parkers- 
burg  were  extended  so  as  to  include  a 
portion  of  territory  not  theretofore 
within  its  limits,  and  its  charter  was 
thereby  so  amended  that  no  part  of  the 
land  so  annexed,  used  exclusively  for 
grazing,  gardening,  farming  or  other 
agricultural  purposes,  should  be  as- 
sessed with  or  liable  for  any  city  taxes, 
unless  and  until  some  part  or  parcel  of 
said  land  had  been  or  should  be  laid 
off  into  streets  and  lots,  and  such  lots 
sold,  or  offered  for  sale;  and  that  no 
building  erected  on  any  part  of  the 
land  so  annexed  should  be  taxed  by 
the  city  unless  the  same  fronts  on  some 
street  or  alley  by  which  the  same  is 
accessible  to  the  bounds  of  the  city  as 
they  existed  on  the  5th  of  November, 
1863;  and  that  when  a  building  should 
be  erected  thereon,  so  as  to  become 
liable  and  be  assessed  with  city  taxes, 
the  same  and  not  exceeding  one  acre 
of  land,  used  in  connection  therewith, 
r-^orVit  he  tnxed  at  a  rate  not  exceeding 
one-half  of  the  rate  charged  at  the  same 
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time  against  similar  property  within  the 
then  existing  limits  of  the  city.  Held, 
that  no  part  of  this  act  was  repealed 
by  the  adoption  of  the  constitution  of 
1872,  nor  was  the  same  in  violation 
thereof,  nor  of  the  constitution  of  18(J3. 
Powell  V,  Parkersburg,  28  W.  Va.  698. 

The  exemption  from  city  taxes  con- 
tained in  the  act  of  November  5th, 
1863,  whereby  lands  within  the  territory 
thereby  annexed  to  the  city  of  Parkers- 
burg were  exempt  from  taxation  by 
the  city  so  long  as  they  were  used  for 
agricultural  purposes,  and  until  certain 
improvements  should  be  erected 
thereon,  was  not  a  contract,  and  it  was 
within  the  power  of  the  legislature  to 
repeal  it  at  any  time.  Powell  v. 
Parkersburg,  28  W.  Va.  698. 

Nor  was  the  said  act  or  any  part 
thereof  repealed  by  chapter  141  of  the 
acts  of  1872-73.  Powell  v.  Parkersburg, 
28  W.  Va.  698. 

Sections  30,  31,  41,  ch.  47,  W.  Va. 
Code,  and  §§  101,  103,  ch.  54,  acts,  1875, 
conferred  additional  powers  on  the  city 
of  Parkersburg,  and,  in  effect,  so 
amended  its  charter,  as  to  remove  the 
limitations  and  restrictions  to  impose 
city  taxes  upon  the  lands  so  annexed 
thereto,  and  exempted  from  such  taxes 
by  the  act  of  November  5th,  1863. 
Powell  V.  Parkersburg,  28  W.  Va.  698. 

The  first  section  of  chapter  47  of  the 
Code,  which  went  into  effect  April  1, 
1869,  declares  that  so  far  as  that 
chapter  conferred  "powers  on  a  town 
or  village  council,  not  c  nferred  by  the 
charter  of  any  such  town  or  village, 
the  same  shall  be  deemed  an  amend- 
ment to  said  charter;"  and  the  same 
section  declares:  "The  council  of  a 
town  or  village  heretofore  established 
may  exercise  all  the  powers  conferred 
by  this  chapter,  although  the  same  may 
not  be  conferred  by  their  charter." 
Held:  1.  That  so  far  as  said  chapter 
47  of  the  Code  gives  additional  powers 
to  the  councils  of  towns  or  villages, 
those  powers  may  be  exercised  by  the 
common  council  of  the  town  of 
Moundsville,  although  not  conferred  by 


its  charter.  2.  That  §§  30,  31,  41,  of 
said  chapter  47,  and  §§  101,  103,  ch.  54, 
acts,  1875,  confer  additional  powers, 
which  may  be  exercised  by  the  com- 
mon council  of  said  town  of  Mounds- 
ville. 3.  That  as  the  said  47th  chapter 
and  the  said  act  of  1875,  authorized 
such  council  to  levy  taxes  upon  all 
real  and  personal  estate  within  the 
town  or  village  subject  to  state  and 
county  taxes,  the  said  common  coun- 
cil did  not  violate  the  charter  of  said 
town,  but  had  full  authority  to  levy 
a  tax  upon  agricultural  land  included 
within  the  limits  of  said  town  although 
the  same  had  been  previously  exempted 
from  taxation  until  it  should  be  divided 
into  town  lots  and  improvements 
erected  thereon,  such  exemption  con- 
ferring no  contract  or  vested  rights. 
4.  That  the  supersedeas  to  said  levy 
was  properly  quashed.  Probasco  v. 
Moundsville,  11  W.  Va.  501. 

The  exemption  in  the  amended 
charter  of  Moundsville  can  not  be  con- 
sidered as  a  contract,  and  was  not  such 
a  vested  right  in  the  plaintiffs  as  would 
prevent  the  legislature  from  repealing 
it.  Probasco  v.  Moundsville,  11  W.  Va. 
501.  See  ante,  "Real  Estate  in  An- 
nexed  District,"  XV,   B,  6. 

E.  ASSESSMENT  OF  TAXES. 
1.    Valuation  of   Property. 

Under  the  assessment  laws  of  this 
state,  property,  and  the  valuation 
thereoi,  as  ascertained  for  municipal 
assessments,  in  all  municipalities  of  less 
population  than  10,000  inhabitants, 
should  be  identical  with  the  property, 
and  values  thereof,  ascertained  for 
state,  county,  and  district  assessments. 
Crim  V,  Philippi,  38  W.  Va.  122,  18  S. 
E.   466. 

Under  an  ordinance  which  directs  the 
assessment  of  "all  personal  property, 
money  and  credits,  including  all  capital 
stock,"  etc.,  the  valuation  of  the  per- 
sonal property  of  a  bank  is  rightly  as- 
certained by  adding  to  the  paid  up 
cpital  the  demand  notes  of  the  .stock- 
holders   given    for    unpaid     up     capital 
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stock  drawing  interest  and  held  by  the 
bank.  State  Bank  v.  Richmond,  79  Va. 
113. 

In  estimating  the  value  of  shares  of 
bank  stock,  the  city  need  not  deduct 
any  portion  of  the  capital  of  the  bank 
exempt  from  taxation.  Union  Bank  v. 
Richmond,  94  Va.  316,  26  S.  E.  821. 

2.    Correction  of  Assessment. 

a.  Notice  and  Hearing. 

The  imposition  of  taxes  and  levies 
is  a  "taking"  within  the  meaning  of 
the  constitution  of  the  United  States, 
and  if  the  law  under  which  property 
is  ass.essed  for  taxes  does  not  provide 
an  opportunity  for  the  owner  to  be 
heard  and  contest  the  justice  of  the 
assessment,  he  is  deprived  of  his  prop- 
erty without  due  process  of  law,  and 
the  law  is  unconstitutional  and  void, 
and  the  assessment  or  levy  is  illegal. 
Section  45  of  the  charter  of  the  city 
of  Radford,  being  liable  to  objections 
of  this  kind,  is  unconstitutional  and 
void.  Heth  v.  Radford,  96  Va.  272,  31 
S.  E.  8;  Norfolk  v.  Young,  97  Va.  728, 
34  S.  E.  886. 

In  such  case,  the  notice  must  state 
the  true  amount  of  the  assessments  for 
paving  the  streets,  due  from  the  de- 
fendant; for  if  the  sum  in  proof  be 
different  from  that  in  the  notice,  the 
court  will  not  give  judgment  for  the 
sum  actually  due.  Alexandria  v.  Hun- 
ter, 2  Munf.  228.  See  also,  the  title 
SPECIAL  ASSESSMENTS. 

b.  Statutes  Construed. 

Acts,  1875-76,  p.  287,  entitled  "An 
act  to  amend  and  re-enact  §  75  of  the 
charter  of  the  city  of  Richmond,"  and 
providing  a  remedy  for  the  correction 
of  excessive  assessments  by  motion  in 
the  hustings  court,  between  the  1st  of 
October,  1876,  and  the  1st  of  January, 
1877,  and  during  the  same  periods  in 
every  second  year  thereafter,  applies 
to  assessments  theretofore  made,  em- 
bracing of  course  the  year  1876.  and 
also  erroneous  assessments  made  for 
any  year  previous  to  1876.  It  applies 
to  assessments  made,  and  not  to  assess- 


ments to  be  made.  When,  on  proper 
pleadings,  which  are  prescribed  by  the 
statute,  the  erroneous  assessment  shall 
have  been  corrected  by  the  hustings 
court,  the  taxes  due  to  the  city  of 
Richmond  shall  be  based  on  the  assess- 
ment as  corrected.  This  is  on  the 
principle  enjoined  by  the  constitution 
of  the  commonwealth  and  the  charter 
of  the  city,  that  all  taxes  shall  be  ad 
valorem  and  uniform.  Richmond  v, 
Crenshaw,  76   Va.   936. 

The  method  prescribed  by  §  444  of 
the  Code  for  correcting  erroneous  as- 
sessments of  real  estate  applies  solely 
to  the  general  assessment  of  lands 
throughout  the  commonwealth  every 
fifth  year,  and  has  no  application  to 
assessments  made  under  special  pro- 
visions contained  in  charters  of  mu- 
nicipal corporations.  Heth  v,  Radford, 
96  Va.   272,  31   S.   E.  8. 

F.  THE    LEVY— MANDAMUS    TO 
COMPEL  LEVY. 

The  duty  of  levying  taxes  to  pay  the 
debts  of  a  city  is  a  corporate  duty  of 
the  city  council,  which  it  may  be  com- 
pelled to  perform  by  mandamus.  The 
members  of  the  council  in  their  ca- 
pacity of  councilmen  may  be  proceeded 
against  for  contempt,  for  failure  to 
obey  an  order  of  a  court  of  competent 
jurisdiction  directing  a  levy  to  be 
made,  but  an  order  directing  the  coun- 
cilmen to  make  the  levy  is  none  the 
less  an  order  to  the  city  council  in  its 
corporate  capacity.  To  such  an  order 
the  councilmen  in  their  corporate  ca- 
pacity alone  can  apply  for  a  writ  of 
error.  Osborne  v.  Kammer,  96  Va. 
228,  31  S.  E.  19.  See  ante,  "Jurisdic- 
tion at  Law — Mandamus,"  XIV,  B; 
post,  "Mandamus."  XVII,  C,  7,  b.  See 
also,  the  titles  MANDAMUS,  vol.  9, 
I  p.  508:  MUNICIPAL,  STATE  AND 
1  COUNTY  AID;  MUNICIPAL, 
STATE  AND  COUNTY  SECURI- 
I  TIES. 

G.  THE  TAX  LIEN. 

1.    Extent— Life  Estates. 
Taxes   and   levies,   whether   assessed 
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by  the  state,  county,  or  city,  which  ac- 
crue during  the  estate  of  a  tenant  for 
life,  are  liens  on  the  estate  of  the  life 
tenant  only,  and  not  on  the  estate  of 
the  remainderman,  and  can  not  be  en- 
forced against  the  latter.  And  this  rule 
is  not  altered  by  §  83  of  the  charter  of 
the  city  of  Richmond  which  provides 
that  when  land  is  struck  off  to  the  city 
at  the  sale  thereof  for  its  taxes,  and  is 
not  redeemed  by  the  owner  or  some 
one  having  a  right  to  charge  it  with  a 
debt,  "the  said  corporation,  or  their  as- 
signees, shall  acquire  an  absolute  title 
to  the  same  in  fee."  Tabb  v.  Com,  98 
Va.   47,  34  S.  E.  946. 

9.    Duration  of  Lien. 

There  is  no  limitation  on  the  time 
within  which  the  city  of  Richmond  may 
enforce  the  lien  which  it  has  under  its 
charter  for  taxes  assessed  by  the  city 
on  real  estate  therein.  The  city  charter 
prescribes  no  limit,  and  the  amend- 
ment to  §  674  of  the  Code,  approved 
January  18,  1888,  leaves  the  rights  of 
the  city  unaffected  by  §  636  of  the 
Code.  Powell  v,  Richmond,  94  Va.  79, 
26  S.  E.  389. 

3.   Mode  of  Enforcement, 
a.    Jurisdiction    of    Equity — Rights    of 
Assignee. 

When  a  municipal  tax  is  declared  to 
be  a  lien,  and  no  mode  of  collection  is 
prescribed  by  the  statute,  and  no 
power  to  collect  by  sale  exists,  such 
lien  may  be  enforced  in  equity  by  the 
municipal  corporation  instituting  the 
suit,  but  such  a  suit  to  enforce  such  a 
lien  could  not  be  brought  by  an  as- 
signee of  the  municipal  corporation, 
for  though  a  lien  for  a  debt  may  be  en- 
forced in  equity  by  an  assignee  of  the 
debt,  yet  a  tax  is  not  a  debt,  and  the 
right  of  the  municipality  to  bring  such 
a  suit  in  equity  is  a  purely  statutory 
right,  which  must  be  either  expressly 
given  or  be  given  by  fair  implication, 
and  when  given  can  be  exercised  only 
by  the  municipality  and  not  by  its  as- 
signee. Board  of  Education  v.  Old 
Dominion,  etc.,  Co.,  18  W.  Va.  441,  446. 


Though  a  municipal  tax  is  expressly 
declared  by  statute  to  be  a  lien,  yet  if 
a  specific  mode  be  provided,  whereby 
the  land  may  be  sold  to  satisfy  such 
lien,  no  suit  can  be  brought  in  a  court 
of  equity  to  enforce  such  lien;  for  the 
specific  statutory  mode  of  collection 
must  be  pursued.  Board  of  Education 
V.  Old  Dominion,  etc.,  Co.,  18  W.  Va. 
441,  446. 

b.  Enforcement  by  Motion. 

Under  the  act  of  1796,  ch.  31,  the 
mayor  and  commonalty  of  Alexandria 
are  not  authorized  to  recover  by  mo- 
tion money  due  for  the  town  taxes; 
but  only  for  *'paving  the  streets." 
Alexandria  v.  Hunter,  2  Munf.  228. 

Under  the  act  of  1796,  ch.  31,  au- 
thorizing the  mayor  and  commonalty 
©f  Alexandria  to  recover  by  motion  the 
amount  of  moneys  assessed  for  paving 
the  streets,  a  judgment  (in  terms)  "and 
also  for  the  taxes  of  the  town,"  can 
not  be  sustained;  notwithstanding  from 
the  account  exhibited  it  appear  that 
such  judgment  was  actually  intended 
to  be  for  no  more  than  the  sum  due 
for  such  assessments.  Alexandria  r. 
Chapman,  4  Hen.  &  M.  270. 

c.  Fines  and  Penalties. 

Where  a  tax  has  been  lawfully  as- 
sessed, and  is  not  paid  when  due,  the 
penalty  imposed  by  the  ordinance  for 
nonpayment  of  the  tax  may  rightly  be 
enforced.  State  Bank  v.  Richmond,  79 
Va.  113. 

The  power  to  impose  fines  and  pen- 
alties for  a  failure  to  pay  a  license  tax 
is  not  only  an  incident  of  the  power  to 
levy  the  tax,  but,  in  the  case  at  bar,  is 
expressly  conferred  by  the  charter  of 
the  city  of  Bristol.  Acts,  1899-1900, 
page  639.  Blanchard  v.  Bristol,  100  Va. 
469,  41   S.  E.  948. 

d.  Enforcement  by  Sale. 

See  post,  "The  Tax  Sale,"  XV,  H. 

H.  THE  TAX  SALE. 
1.    Power  to  SelL 

Power  to  sell  real  estate  for  non- 
payment   of   taxes   must   be   expressly 
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conferred  by  law.  Building  &  Loan 
Association  v.  Sohn,  54  W."  Va.  101,  46 
S.  E.  222. 

Power  of  Officer  after  Expiration  of 
Term. — Where  power  to  sell  land  for 
taxes  is  given  by  a  city  charter  to 
the  city  collector;  such  power  censes 
with  his  official  term  and  a  sale  made 
by  him  after  cessation  of  his  term  is 
void.  McCullough  v.  Hunter,  90  Va. 
699,  19  S.   E.  776. 

2.    Quantity  or  Interest  Sold. 

A  separate  part  of  a  city,  village  or 
town  lot  can  not  be  sold  under  the 
provisions  of  chapter  31  of  the  Code 
of  1899.  As  to  such  lot,  the  sale  must 
be  of  the  whole  lot,  or  of  an  undivided 
interest  therein.  Building  &  Loan  As- 
sociation V.  Sohn,  54  W.  Va.  101,  46 
S.   E.  222. 

Where  the  sale,  as  to  such  lot,  is 
described,  in  the  memorandum  of  sale, 
as  ">4  of  lot  35x120,"  and,  in  the  report 
of  sale,  as  "^  lot,"  the  quantity  sold  is 
an  undivided  one-half  of  the  lot.  Build- 
ing &  Loan  Association  v.  Sohn,  54  W. 
Va.  101,  46  S.   E.  222. 

As  they  now  stand,  §§  8,  17,  19  and 
24  of  chapter  31  of  the  Code,  relating 
to  these  subjects,  are  inconsistent  and 
contradictory.  To  be  more  explicit,  it 
may  be  said  that  §  17  is  contradictory 
of  the  other  sections  named.  Section 
8,  prescribing  what  shall  be  sold,  says: 
"The  sale  shall  be  of  each  tract  of 
land,  or  city,  village,  or  town  lot,  or 
of  such  separate  quantities  or  parts  of 
such  tract,  or  of  such  undivided  in- 
terest in  such  lot  as  shall  be  sufficient 
to  satisfy  the  whole  of  the  taxes." 
This  statute  separates  real  estate  into 
two  classes,  tracts  of  land  and  lots. 
Tracts  may  be  sold  in  their  entirety, 
or,  separate  quantities,  or  parts  thereof, 
may  be  sold.  City,  village  or  town  lots 
may  be  sold  in  their  entirety  or  un- 
divided interests  therein  may  be  sold, 
but  there  is  no  provision  for  the  sale 
of  separate  quantities  or  parts  of  town 
lots.  Building  &  Loan  Association  v. 
Sohn,  54  W.  Va.  101,  46  5;.  E.  222. 


S.  The  Deed. 

Survey  and  Report.— In  such  case  the 
purchaser  must  cause  a  survey  and  re- 
^rt  to  be  made  by  the  county  surveyor 
before  obtaining  a  deed;  but  the  pro- 
vision of  §  17  of  chapter  31  of  the  Code, 
requiring  division  of  the  land,  is  not 
applicable.  It  applies  only  to  pur- 
chasers of  separate  quantities  or  parts 
of  tracts  of  land,  other  than  city,  vil- 
lage or  town  lots.  Building  &  Loan 
Association  v,  Sohn,  54  W.  Va.  101,  46 
S.  E.  222. 

Mandamus  to  Compel  Execution  and 
Delivery.— Where  sale  of  land  for 
taxes  is  made  by  an  excollector,  man- 
damus will  not  lie  to  compel  the  city 
treasurer  to  make  a  deed  conveying  the 
land  to  the  purchaser.  McCullough  v. 
Hunter,  90  Va.  699,  19  S.  E.  776. 

L  REDEMPTION. 

Where  the  commissioner  of  school 
lands  is  proceeding  under  the  provisions 
of  chapter  105  of  the  Code  to  obtain  a 
decree  for  the  sale  of  a  lot  of  land  lo- 
cated in  a  city  or  town  which  has  been 
forfeited  by  failure  of  the  owner  to 
have  the  same  entered  upon  the  land 
books  of  the  proper  county  and  charged 
with  the  taxes  thereon,  as  provided  by 
law,  and  the  former  owner  thereof  files 
his  petition  in  said  proceeding,  praying 
that  he  may  be  allowed  to  redeem  the 
same,  as  a  condition  precedent  to  such 
redemption  such  former  owner  must 
pay  all  costs,  taxes,  and  interest  due 
thereon,  as  provided  by  law,  including 
the  municipal  taxes,  either  to  the  com- 
missioner of  school  lands  or  into 
court.  Tebbetts  v.  A  Forfeited  Lot,  33 
W.  Va.   705,  11  S.   E.  23. 

Where  such  city  files  a  petition  in 
said  proceeding,  claiming  an  amount 
to  be  due  it  for  taxes  on  said  lot,  it 
will,  not  be  deemed  thereby  to  have 
brought  a  suit  for  said  amount  of  taxes, 
and  the  statute  of  limitations  will  not 
be  applied  to  the  taxes  due  thereon. 
Tebbetts  v.  A  Forfeited  Lot,  33  W.  Va. 
705,  11  S.  E.  23. 
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J.    ERRONEOUS    PAYMENT— RE- 
COVERY. 

A  citizen  of  Richmond  pays  money 
to  the  corporation,  under  a  belief  of 
both  parties,  that  it  was  due  for  city 
taxes  imposed  by  an  ordinance  of  the 
corporation;  admitting  that  the  money 
»  was  paid  under  a  mistake  of  the  mean- 
ing of  the  ordinance,  and  that  the  or- 
dinance did  not  impose  such  a  tax,  yet, 
held,  it  can  not  be  recovered  back  in 
an  action  for  money  had  and  received 
against  the  corporation.  Richmond  v. 
Judah,   5    Leigh    305. 

K.     UNLAWFUL    TAXATION— IN- 
JUNCTION. 
1.    Jurisdiction. 

Whenever  the  authorities  of  a  mu- 
nicipal corporation  make  an  illegal  or 
an  improper  assessment  of  taxes  on  a 
person  or  subject,  which  they  have  the 
legal  right  and  authority  to  tax  prop- 
erly, the  remedy  of  the  party  so  ille- 
gally taxed  is  confined  to  a  court  of 
law;  but  where  such  authorities  ille- 
gally assess  and  attempt  to  collect  a 
tax  from  a  person  or  a  subject  which 
they  have  no  legal  right  to  tax,  or  levy 
an  improper  tax  for  which  a  court  of 
law  could  not  afford  an  adequate  rem- 
-edy,  because  redress  in  that  court  could 
only  be  had  by  repeated  actions,  then 
a  court  of  equity  will  take  jurisdiction 
and  enjoin  the  assessment  and  collec- 
tion of  such  tax.  That  is,  if  the  mu- 
nicipal authorities  erroneously  tax 
property  which  they  have  the  legal 
right  and  power  to  tax,  the  remedy 
must  be  sought  at  law;  but  if  they  tax 
property  not  legally  taxable,  or  if  they 
exceed  the  limit  prescribed  by  the  stat- 
ute conferring  their  power  to  tax,  their 
action  being  ultra  vires  and  void,  equity 
has  jurisdiction  to  grant  relief.  Christie 
v.  Maiden,  23  W.  Va.  667. 

Adequate   Remedy   at   Law. — Where 
the  town  sergeant  had  levied  upon  pe. 
sonal  property  for  the  purpose  of  satis- 
fying a  special  assessment  against  the 
property  of  the  owner  thereof,  and  the 


personalty  thus  levied  upon  was  pre- 
sumptively sufficient  to  satisfy  the 
amount  of  the  assessment,  the  validity 
of  which  was  protested  by  the  owner 
of  the  property,  it  was  held,  that  in 
the  absence  of  facts  or  circumstances 
to  show  the  contrary,  the  owner  had 
an  adequate  remedy  at  law  by  action 
of  detinue  or  by  action  to  recover  the 
money,  if  paid,  and  that  the  case  was 
not  one  for  the  interposition  of  a  court 
of  equity  by  injunction.  Douglass  v. 
Harrisville,  9  W.  Va.  162. 

A  bill  to  restrain  a  town  and  its  ser- 
geant from  collecting  from  the  plain- 
tiffs employer  the  amount  of  a  road 
tax  which  it  is  alleged  the  sergeant 
had  threatened  to  do,  though  not  au- 
thorized by  any  ordinance  or  general 
law,  and  to  restrain  the  employer  from 
paying  the  tax  and  deducting  the 
amount  from  the  plaintiffs  wages,  can 
not  be  maintained  against  the  town, 
as  it  shows  that  the  town  had  not  au- 
thorized the  collection;  nor  against  the 
employer,  because  as  against  him  the 
plaintiffs  have  a  remedy  at  law,  though 
they  alleged  that  to  assert  their  rights 
would  cause  their  discharge.  Buffalo 
V.  Pocahontas,  85  Va.  222,  7  S.  E.  238. 

As  to  enjoining  the  collection  of 
taxes  generally,  municipal  and  other- 
wise, see  the  titles  INJUNCTIONS, 
vol.  7,  pp.  572,  575;  MUNICIPAL, 
STATE  AND  COUNTY  AID;  MU- 
NICIPAL, STATE  AND  COUNTY 
SECURITIES;  SPECIAL  ASSESS- 
MENTS; TAXATION.  See  also, 
ante,  "Jurisdiction  of  Equity,"  XIV,  A. 

2.    Action— How  Brought. 

A  suit  to  enjoin  the  collection  of 
municipal  taxes,  on  the  ground  that 
they  were  legally  imposed  by  rea- 
son of  want  of  authority  to  impose 
them  from  forfeiture  of  the  mu- 
nicipal charter,  is  not  wrongfully 
brought,  from  the  mere  fact  that  the 
town  is  sued  in  its  corporate  name. 
So  bringing  the  suit  does  not  admit  its 
continued  existence.  Hornbrook  v.  Elm 
Grove,  40  W.  Va.  643,  21  S.  E.  85L 
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8.  Defenses — Res  Adjudicata. 

Where  a  bill  asks  an  injunction 
against  the  issue  and  sale  of  municipal 
bonds,  because  of  alleged  invalidity  of 
the  ordinance  authorizing  their  issue, 
and  of  the  bonds  themselves,  under  the 
law,  and  asks  no  other  relief,  and  such 
injunction  is  dissolved  on  the  merits, 
an  order  of  dissolution  will,  as  regards 
identity  of  the  subject  matter,  bar  a 
subsequent  bill  seeking  an  injunction 
against  the  collection  of  taxes  levied 
to  pay  interest  on  such  bonds,  so  long 
as  the  order  of  dissolution  is  unre- 
versed. Gallaher  v.  Moundsville,  34  W. 
Va.  730,  12  S.  E.  859. 

An  order  dissolving  an  injunction, 
based  on  the  merits  of  the  case,  where 
the  only  relief  sought  by  the  bill  is 
such  injunction,  is,  as  regards  finality, 
such  a  decision  as  will  sustain  the  de- 
fense of  res  judicata.  Gallaher  v. 
Moundsville,  34  W.  Va.  730,  12  S.  E. 
859. 

ZVI.  Municipal  Courts. 

A.  CORPORATION  OR  HUSTINGS 

COURTS. 

See  the  titles  COURTS,  vol.  3,  p. 
696;  JURISDICTION,  vol.  8,  p.  842. 

B.  MAYORS'   AND    POLICE    JUS- 
TICES' COURTS. 

1.   Jurisdiction. 

a.  As  Afifected  by  Constitution  of  1869. 
That  portion  of  §  2  of  the  schedule 

of  the  constitution  of  1869  which  pro- 
vides that  "the  several  courts,  except 
as  herein  otherwise  provided  shall  con- 
tinue with  the  like  powers  and  juris- 
diction, both  in  law  and  in  equity,  as  if 
this  constitution  had  not  been  adopted, 
and  until  the  organization  of  the  ju- 
dicial department  of  this  constitution," 
refers  to  courts  of  record  only,  and  not 
to  mayors'  courts;  which  are  not  courts 
of  record.  Richmond  Mayoralty  Case, 
19  Gratt.  673. 

b.  As  to  Violations  of  Ordinances. 

The  powers  and  duties  of  the  mayor 
within  his  city  or  town  may  be  and 
very  often   are   much   more   extensive 


than  those  exercised  by  a  justice  of 
the  peace  within  his  county,  as  he  miy 
by  proper  proceedings  instituted  before 
him  enforce  all  fines  and  penalties^ 
which  such  city  or  town  by  its  ordi- 
nances may  be  authorized  to  impose  on 
offenders  violating  the  same.  Beasley 
V.  Beckley,  28  W.  Va.  81,  86. 

The  mayor  of  the  city  of  Richmond 
has  authority  to  try  cases  in  which  a 
party  is  prosecuted  for  the  violation  of 
a  city  ordinance.  Quare:  Whether  in 
such  a  case  a  prohibition  will  lie  to  his 
proceeding  t«  try  the  case,  on  the 
ground  that  the  ordinance  is  in  con- 
flict with  an  act  of  the  general  assem- 
bly. And  it  seems  it  will  not.  Mayo 
T'.  James,  12  Gratt.  17. 

By  §  31,  ch.  58,  acts,  1895,  the  mayor 
of  the  city  of  Charleston  is  made  a 
justice  of  the  peace  within  the  city, 
and  authorized  to  exercise  all  the  pow- 
ers and  duties  vested  in  justices,  except 
jurisdiction  in  civil  cases;  thus  clothing 
him  with  the  full  criminal  jurisdiction 
of  a  justice,  under  §§  219  to  230,  in- 
clusive, of  chapter  50,  W.  Va.  Code. 
But  neither  these  sections  nor  §  231 
invest  justices  or  the  mayor  with  any 
authority  or  jurisdiction  over  violators 
of  the  ordinances  of  the  city.  The 
mayor,  thus  being  clothed  with  the  ju- 
risdictional powers  of  a  justice  in  crim- 
inal offenses  against  the  laws  of  the 
state,  has  such  jurisdiction  increased 
so  as  to  include  violations  of  the  city 
ordinances  by  §  22,  ch.  58,  acts,  1895, 
which  is  as  follows,  to  wit:  "To  carry 
into  effect  these  enumerated  powers,, 
the  council  shall  have  power  to  adopt 
and  enforce  all  needful  orders  by  laws 
and  ordinances  not  contrary  to  the  laws 
and  constitution  of  the  state,  and  to 
prescribe,  impose,  and  enforce  reason- 
able fines  and  penalties,  including  im- 
prisonment, under  judgment  and  order 
of  the  mayor  or  recorder  of  said  city, 
or  the  persons  lawfully  exercising  their 
functions.  *  *  *'*  This  is  not  an 
increase  of  civil,  but  an  increase  of 
criminal,  jurisdiction.  Charleston  z/. 
Beller,  45  W.  Va.  44,  30  S.  E.  152. 
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Petitioner  was  arrested  and  brought 
before  the  mayor  of  C.  for  violation  of 
a  city  ordinance  in  selling  beer  without 
license  within  one  mile  from  the  cor- 
poration limits.  He  was  tried  and 
convicted  by  the  mayor,  and  fined  $50 
and  costs;  and  was  committed  to  the 
street  commissioner,  to  work  out  his 
fine.  The  warrant  for  his  arrest  was 
issued  by  the  recorder,  but  it  did  not 
appear  whether  he  was  arrested  within 
or  without  the  city  limits.  He  obtained 
from  the  circu't  court  a  writ  of  habeas 
corpus.  The  return  made  by  the  mayor 
disclosed  the  facts,  and  alleged  that 
petitioner  had  violated  said  ordinance. 
Petitioner  demurred  to  said  return,  and 
on  the  hearing  the  circuit  court  dis- 
missed the  writ  with  costs.  Held,  un- 
der the  charter  of  the  city,  and  the 
West  Virginia  statutes  relating  to  li- 
censes by  cities,  etc.,  that  the  mayor 
of  the  city  of  C.  had  jurisdiction  to 
hear  and  determine  said  cause,  and  the 
circuit  court  acted  properly  in  overrul- 
ing the  demurrer,  and  dismissing  the 
writ.  Flack  v.  Fry,  32  W.  Va.  364,  9 
S.   E.  240. 

As  to  Offenses  Committed  beyond 
Corporate  Limits. — The  criminal  juris- 
diction of  the  mayor  of  the  city  of 
Buena  Vista  is  the  same  as  that  of 
justices  of  the  peace  of  that  city,  and 
neither  extended,  at  the  time  of  the 
supposed  offenses  alleged  in  this  case, 
beyond  the  city  limits.  Sections  1032 
and  1033  of  the  Code  (the  latter  as 
amended  by  acts,  1893-94,  p.  664)  ap- 
plied, at  the  date  of  the  warrant  of 
arrest  in  this  case,  to  towns  only,  and 
not  to  cities.  Agner  v.  Com.,  103  Va. 
811,  48  S.  E.  493. 

Where  Title  to  Freehold  Is  In- 
volved.— In  a  proceeding  before  the 
mayor  or  other  justice  to  impose  a 
penalty  upon  a  party  for  obstructing 
a  street,  if  a  claim  to  the  freehold  is 
set  up  in  the  defendant  or  in  those 
for  whom  he  acts,  the  mayor  or  justice 
has  jurisdiction  to  try  the  fact  whether 
the  claim  is  bona  fide  made.  Warwick 
V,  Mayo,  15  Gratt.  528. 


In  such  case  if  the  claim  is  bona  fide 
made,  the  jurisdiction  of  the  mayor  or 
justice  is  ousted;  he  can  not  inquire 
into  the  validity  of  the  claim;  and  he 
has  no  power  in  such  case  to  proceed 
to  a  summary  conviction.  Warwick 
V.   Mayo,  15   Gratt.  528. 

This  principle  applies  as  well  to  the 
case  where  an  incorporeal  hereditament 
or  real  franchise  is  claimed  or  resisted, 
as  to  a  controversy  touching  the  free- 
hold itself.  Warwick  v.  Mayo,  15  Gratt. 
o28. 
c.   Concurrent  Jurisdiction. 

Within  the  corporate  limits  of  any 
city  or  town,  incorporated  subject  to 
the  provisions  of  chapter  47  of  the 
Code,  the  mayor  thereof  is  by  virtue 
of  his  office  a  justice  and  a  conservator 
of  the  peace.  He  possesses  and  may 
exercise  all  the  powers  and  perform 
all  the  duties  vested  by  law  in  a  justice 
of  the  peace  in  all  criminal  proceedings. 
Beasley  v.  Beckley,  28  W.  Va.  81,  86. 

T.  was  indicted  in  the  corporation 
court  of  Lynchburg,  for  petit  larceny; 
and  the  indictment  stated  that  he  had 
been  previously  convicted  and  sentenced 
for  a  like  offense,  before  C,  the  mayor 
of  the  city.  On  the  trial  the  warrant  of 
the  mayor  for  the  arrest  of  T.  and  the 
endorsement  thereon  by  the  mayor  of 
the  conviction  and  sentence  to  impris- 
onment of  T.  was  introduced  in  evi- 
dence, and  there  was  proof  of  its 
genuineness  and  that  T.  was  the  same 
person.  There  was  a  verdict  of  guilty 
as  charged  in  the  indictment,  and 
T.  was  sentenced  to  imprisonment 
in  the  penitentiary.  Held,  the  mayor, 
by  §  1  of  the  act  of  March  30, 
1871,  had  concurrent  jurisdiction  with 
the  corporation  court,  of  all  petit 
larcenies;  and  his  sentence  of  T.  was 
legal.     Thomas  v.  Com.,  22  Gratt.  912. 

The  criminal  jurisdiction  of  the 
mayor  of  the  city  of  Buena  Vista  is  the 
same  as  that  of  justices  of  the  peace  of 
that  city.  Agner  v.  Com.,  103  Va.  811, 
48    S.    E.    493. 

Unlawful  Fishing.  —  Catching  and 
taking  fish  in   the  waters  of  the  com- 
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monwealth,  without  having  first  taken 
out  license  therefor,  and  paid  the  tax 
required  by  law,  is  a  violation  of  a  rev- 
enue law  of  the  state,  of  which  class  of 
offenses  county  and  corporation  courts, 
police  justices,  and  justices  of  the 
peace,  have  concurrent  jurisdiction. 
Morgan  v.  Com.,  98  Va.  812,  35  S.  E. 
448. 

d.  Lack  of  Jurisdictioii — ^Prohibition. 

Prohibition  lies  to  restrain  the  mayor 
of  a  town,  incorporated  under  the  pro- 
visions of  chapter  47  of  the  Code,  from 
imposing  a  fine  upon  a  person  for  car- 
rying deadly  weapons  and  from  collect- 
iag  the  same,  under  an  ordinance  mak- 
ing such  act  an  offense  and  punishing 
it  by  fine  and  imprisonment,  as  such 
ordinance  is  void  and  the  mayor  is 
without  jurisdiction  in  the  premises. 
Judy  V.  Lashley,  50  W.  Va.  628,  41  S. 
E.   197. 

If  a  recorder  of  a  city  should  issue 
a  summons  against  a  person  to  answer 
for  a  violation  of  an  ordinance  of  the 
city,  which  was  a  nullity  because  con- 
trary to  the  constitution,  would  such 
person  be  entitled  to  a  writ  of  prohibi- 
tion upon  such  summons  being  served, 
or  would  his  application  for  such  writ 
at  that  time  be  premature;  and  quaere, 
would  he  have  a  right  to  this  extraor- 
dinary writ  in  such  a  case  at  any  time, 
or  would  he  have  to  rely  upon  his  or- 
dinary remedy  by  appeal?  Jelly  v. 
Dils,  27  W.  Va.  267. 

The  mayor  of  the  city  of  Richmond 
has  authority  to  try  cases  in  which  a 
party  is  prosecuted  for  the  violation  of 
a  city  ordinance.  Quaere,  whether  in 
such  a  case  a  prohibition  will  lie  to  his 
proceeding  to  try  the  case,  on  the 
ground  that  the  ordinance  is  in  conflict 
with  an  act  of  the  general  assembly; 
and  it  seems  it  will  not.  Mayo  v. 
James,  12  Gratt.  17. 

Procedure — ^Parties. — Upon  a  writ  of 
prohibition  to  restrain  the  mayor  of  a 
town  from  proceeding  in  a  cause  in 
which  it  is  alleged  that  he  has  no  ju- 
risdiction, the  town  is  not  a  necessary 


party,  the  mayor  being  the  governmen- 
tal agent  and  the  matter  involved  in 
violation  of  a  town  ordinance  being 
purely  public  in  its  nature.  Judy  v, 
Lashley,  50  W.  Va.  628,  41  S.  E.  197. 
See  the  title  PROHIBITION. 
8.  Proceedings. 

See  also,  the  title  JUSTICES  OF 
THE  PEACE,  vol.  9,  p.  68. 

a.  Warrant. 

In  a  proceeding  before  the  mayor  of 
a  city,  town  or  village  to  recover  the 
fine  or  penalty  imposed  for  the  viola- 
tion of  its  ordinances,  it  is  not  neces- 
sary that  the  warrant  should  allege 
that  the  offense  was  committed  in  the 
county  within  which  such  city,  town, 
or  village  is  situated;  it  will  be  suffi- 
cient if  it  appears  that  the  offense  was 
committed  in  such  city,  town,  or  vil- 
lage.   Beasley  v.  Beckley,  28  W.  Va.  81. 

b.  Nature  and  Form  of  Proceeding. 
"The   proceedings  before  the  mayor 

for  the  recovery  of  fines  and  penalties 
are  in  all  respects  proceedings  before 
a  justice  of  the  peace;  and  he  is  obliged 
to  exercise  his  powers,  to  perform  his 
duties,  and  to  conform  his  proceedings, 
except  in  so  far  as  may  be  otherwise 
prescribed,  to  the  forms  in  criminal 
proceedings  before  justices  of  the 
peace,  as  prescribed  by  chapter  50  of 
the  Code  as  amended  by  chapter  145 
of  the  acts  of  1882."  Beasley  v.  Beck- 
Icy.  28  W.  Va.  81,  87. 

The  mayor  of  Charleston,  in  exercis- 
ing the  jurisdiction  to  try  complaints 
for  violation  of  the  ordinances  of  said 
city  conferred  upon  him  by  §  22,  ch.  58, 
acts  of  1895,  conforms  his  proceedings 
in  all  respects,  so  far  as  applicable  to 
the  provisions  of  §§  219,  230,  inclusive, 
ch.  50,  or,  when  applicable,  he  may  at 
his  option  conform  to  the  provisions  of 
§  232.  The  manner  of  the  procedure, 
whether  by  summons  or  warrant  in  the 
name  of  the  town  or  state,  can  not 
change  the  nature  of  the  offense  from 
a  public  crime  to  a  private  wrong. 
Charleston  v.  Beller,  45  W.  Va.  44,  30 
S.  E.  152. 
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c.   Right  to  Trial  by  Jury. 

See  also,  the  title  JURY,  vol.  8,  p. 
9.  And  sec  post,  "Right  of  Appeal," 
XVI,  B,  5,  a. 

Though  the  charge  in  the  city  court 
be  one  in  respect  to  which  the  party  is 
entitled  by  §  10  of  our  bill  of  rights  to 
a  trial  by  jury,  yet,  if  by  an  appeal 
clogged  with  no  unreasonable  restric- 
tions he  can  have  such  a  trial  as  a 
matter  of  right  in  the  appellate  court, 
his  constitutional  right  of  a  trial  by 
jury  is  not  invaded  by  a  summary  pro- 
ceeding in  the  first  instances  in  the  city 
court.  Jelly  v,  Dils,  27  W.  Va.  267, 
268. 

Section  4106  of  the  Code,  giving  to 
the  several  police  justices  and  justices 
of  the  peace  concurrent  jurisdiction 
with  county  and  corporation  courts  of 
certain  criminal  cases,  is  to  be  con- 
strued in  conjunction  with  §§  4107, 
4108,  giving  to  the  person  convicted 
the  right  of  appeal  to  the  county  and 
corporation  courts,  and  regulating  how 
said  appeal  shall  be  tried.  The  ap- 
peal wholly  sets  at  naught  the  judg- 
ment rendered  against  him,  and  §  4108 
guarantees  to  him  a  fair  trial  by  an 
impartial  jury,  before  whom  he  stands 
innocent  until  his  guilt  is  proven.  So 
construing  these  sections,  §  4106  is  not 
in  conflict  with  art.  1,  §  10,  of  the  con- 
stitution of  Virginia.  (Miller  v.  Com., 
88  Va.  618,  14  S.  E.  161,  overruled.) 
Brown  v.  Epps,  91  Va.  726,  21  S.  E. 
119. 

Section  4106,  Va.  Code,  as  amended 
by  the  act  of  assembly,  approved  Feb- 
Tuary  23,  1894,  acts,  1893-94,  p.  430,  is 
not  in  conflict  with  art.  1,  §  10,  of  the 
constitution  of  Virginia.  Brown  v, 
Epps,  91  Va.  726,  21  S.  E.  119. 

By  the  statute  law  of  this  state  the 
town  of  Moundsville  is  authorized  to 
require  a  license  of  any  person  selling 
spirituous  liquors  in  the  town,  and  to 
pass  an  ordinance  forbidding  the  sale 
of  spirituous  liquors  in  the  town  without 
such  license  having  been  obtained,  and 
for  a  violation  of  such  ordinance  to  im- 


pose a  reasonable  fine  and  imprison- 
ment not  exceeding  thirty  days;  and 
this  punishment  may  be  imposed  by  the 
mayor  of  the  town  by  a  summary  pro- 
ceeding, but  from  his  judgment  an  ap- 
peal lies  to  the  circuit  court  where  the 
case  may  be  tried  de  novo  before  a  jury. 
Moundsville  v.  Fountain,  27  W.  Va. 
182. 

The  ordinance  of  the  city  of  Parkers- 
burg  imposing  a  fine  of  from  $1  to  $20 
on  any  person  selling  spirituous  liquors 
in  said  city  without  a  city  license,  to  be 
imposed  by  the  recorder  of  said  city, 
and  subjecting  the  offender  to  imprison- 
ment by  the  order  of  the  recorder  for 
not  exceeding  thirty  days,  if  such  fine 
and  costs  of  proceedings  are  not  paid, 
is  constitutional,  since  the  legislature, 
by  act  of  February  7,  1870,  has 
granted  an  appeal  in  such  case  to  the 
circuit  court  of  Wood  county  upon 
terms  and  conditions  deemed  not  un- 
reasonable, and  the  defendant  can  then 
have  his  case  tried  by  a  jury  of  twelve 
men,  if  he  so  desires.  Jelly  v.  Dils,  27 
W.  Va.  267. 

d.   Abatement  and  Revival. 

A  prosecution  for  violation  of  a  town 
ordinance  was  commenced  in  1888  and 
was  pending  on  February  13,  1889, 
when  the  town  of  Moundsville  was  re- 
chartered  under  the  name  of  the  city  of 
Moundsville,  which  provided  that  pro- 
ceedings theli  pending  in  the  name  of 
the  town  of  Moundsville  should  be  pro- 
ceeded with,  tried,  and  determined  in 
the  name  of  the  city  of  Moundsville. 
There  was  no  order  that  the  case  shpuld 
proceed  in  the  name  of  the  city  of 
Moundsville  until  after  the  trial  on  the 
evidence,  and  the  finding  of  the  defend- 
ant guilty.  After  the  judge,  who  tried 
the  case  in  place  of  the  jury,  had  heard 
the  evidence  and  adjudged  the  defend- 
ant guilty,  the  defendant  for  this  cause 
moved  in  arrest  of  the  judgment,  and 
then  the  court  changed  the  style  of  the 
case  from  that  of  "The  Town  of 
Moit  -Isville  V.  L.  E.  Velton,"  to  that 
of  "The  City  of  Moundsville  v.  L.  E. 
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Vclton,"  and  then  rendered  judgment. 
Held,  that  the  action  of  the  judge  in 
hearing  the  evidence,  and  adjudging 
the  defendant  guilty,  before  changing 
the  title  of  the  proceeding,  was  im- 
material and  no  ground  for  reversal. 
Moundsville  v.  Vclton,  35  W.  Va.  217, 
13  S.  E.  373,  374. 

e.    Continuances. 

Code,  ch.  50,  §  58,  providing  for  con- 
tinuances in  actions  before  a  justice, 
does  not  apply  to  proceedings  before 
the  mayor  under  ch.  47,  §  39,  making  it 
the  special  duty  of  the  mayor  to  pre- 
serve the  peace  and  good  order  of  the 
town.  Town  of  Davis  v.  Davis,  40  W. 
Va.  464,  21  S.  E.  906. 

3.  Fees  and  Costs. 

In  prosecutions  for  violation  of  mu- 
nicipal ordinances,  costs  are  not  re- 
coverable against  such  city,  town  or 
village.  Charleston  v.  Beller,  45  W. 
Va.   44,   30   S.    E.   152. 

The  enforcement  of  fines,  penalties, 
nnd  imprisonment  under  the  ordinances 
of  the  municipality  is  a  governmental 
duty  for  the  protection  of  society 
against  the  lawless,  and  the  preserva- 
tion of  peace  and  good  order,  and  is 
purely  a  state  or  public  function;  and, 
while  it  is  done  in  the  name  of  the 
municipality,  it  is  by  the  sovereignty 
of  the  state  or  the  people;  and  there- 
Core,  in  whatever  case  the  state  is  ex- 
empt from  liability  for  cSsts,  the  mu- 
nicipality is  likewise.  To  hold  other- 
wise is  to  make  the  municipality  liable 
^or  the  governmental  acts  of  its  officers, 
ind  subject  it  to  a  fine  in  all  cases  in 
which  they  fail  to  sustain  prosecutions 
against  alleged  offenders  of  its  ordi- 
nances, and  thus  subject  it  to  imminent 
bankruptcy.  Charleston  v.  Beller,  45 
W.  Va.  44.  30  S.  E.  152. 

Prohibition  is  the  proper  remedy  to 
prevent  the  enforcement,  by  execution, 
of  an  unauthorized  judgment  for  costs. 
Charleston  v.  Beller,  45  W.  Va.  44,  30 
S.  E.  152. 

4.  Collection  of  Fines. 

Fines   collected   by   the   sheriff  of   a 


county,  or  by  the  sergeant  of  a  city  or 
town,  are  to  be  paid  by  him  to  the 
treasurer  of  his  county,  city  or  town, 
and  not  to  the  auditor  of  accounts  of 
the  state;  and  therefore  a  mandamus 
will  not  lie  at  the  suit  of  a  sheriff  or 
sergeant,  to  compel  the  auditor  to  re- 
ceive coupons  which  have  been  paid  to 
him  in  discharge  of  a  fine.  Tyler  v. 
Taylor,  29  Gratt.  765. 

Ffhes  imposed  for  a  violation  of  law 
are  embraced  in  the  act  of  1871  known 
as  the  funding  act,  and  a  person  upon 
whom  such  a  fine  is  imposed  may  dis- 
i  charge  it  by  the  overdue  coupons  taken 
from  the  bonds  mentioned  in  said  act 
Clarke  v,  Tyler,  30  Gratt.  134. 
5.  Review  of  Proceedings, 
a.   Right  of  Appeal — Conditions. 

The  legislature  is  bound  to  grant  ap- 
peals from  the  decision  of  these  mu- 
nicipal courts,  and  it  can  attach  to  such 
appeal  any  condition  in  regard  to  se- 
curity to  comply  with  the  judgment  of 
the  appellate  court  which  it  deems 
proper,  provided  always  that  it  is  clog- 
ged with  no  unreasonable  restrictions 
the  effect  of  which  would  be  to  deprive 
the  defendant  of  his  right  of  trial  by 
jury.    Jelly  v.  Dils,  27  W.  Va.  267,  280. 

But  if  the  security  required  be  rea- 
sonable, as  for  instance  to  pay  a  fine 
not  exceeding  $20  if  the  judgment 
should  be  affirmed,  the  fact  that  the 
defendant  was  unable  to  give  such  se- 
curity could  not  justly  be  regarded  as 
depriving  him  of  a  right  of  trial  by 
jury,  though  like  the  requiring  of  the 
accused  in  a  felony  case  recognizance 
with  security  for  his  appearance  at 
court,  it  might  operate  so  that  he  would 
be  imprisoned  without  first  having  had 
his  trial  by  jury  as  provided  by  the 
constitution.  The  demand  of  such  se- 
curity for  his  appearance  is  not  unrea- 
sonable, but  is  essential  to  the  public 
safety,  and  his  imprisonment  because 
of  his  inability  to  comply  with  such  de- 
mand is  not  unconstitutional  as  con- 
stituting imprisonment  without  a  trial 
by  jury.  Jelly  v,  Dils,  27  W.  Va.  267, 
280. 
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The  judgments  of  all  municipal 
courts,  including  the  mayor  and  re- 
corder, where  judicial  powers  were  con- 
ferred upon  them,  whether  said  judg- 
ments were  in  controversies  between 
parties  or  for  breaches  of  ordinances  of 
municipal  corporations,  were  subject  to 
appeal  as  of  right,  without  regard  to 
the  amount,  to  the  circuit  court,  and 
such  appeal  was  not  subject  to  legisla- 
tive limitation  from  the  foundation  of 
the  state  until  1872.  From  1872  to  1880 
the  legislature  had  the  power  to  change 
the  absolute  and  unconditional  right  of 
appeal  to  such  appeals  as  it  might  pre- 
scribe. But  in  making  such  change  it 
could  not  take  away  the  right  of  trial 
by  jury,  which  the  defendant  had  up  to 
that  time,  for  this  right  was  preserved 
hyk-  the  bill  of  rights  as  it  existed  at 
the  time  the  bill  of  rights  was  adopted; 
and  as  the  municipal  courts  had  no 
juries,  the  trial  by  jury  could  only  be 
preserved  by  granting  a  right  to  appeal 
from  every  judgment  of  such  courts. 
Jelly  V.   Dils,  27  W.  Va.  267,  277. 

In  a  proceeding  before  the  mayor  of 
a  city,  town,  or  village,  subject  to  the 
provisions  of  chapter  47  of  the  Code, 
for  the  recovery  of  a  fine  or  penalty 
imposed  fcr  the  violation  of  any  of  its 
ordinances,  where  the  offender  has  been 
sentenced  to  imprisonment  or  to  the 
payment  of  a  fine  of  $10  or  more,  he 
is  entitled  as  a  matter  of  right  to  an 
appeal  to  the  circuit  court  upon  enter- 
ing into  a  recognizance  with  sufficient 
surety  before  the  justice  to  appear  be- 
fore the  said  court  on  the  first  day  of 
the  next  term  thereof  to  answer  for 
the  offense,  with  which  he  stands 
charged,  and  not  to  depart  thence  with- 
out leave  of  the  court.  Beasley  v. 
Beckley,  28  W.  Va.  81. 

From  a  judgment^of  the  mayor  of  the 
town  of  Moundsville,  imposing  a  fine 
and  imprisonment  upon  a  person  con- 
victed of  selling  spirituous  liquors  in 
said  town  without  first  having  obtained 
a  license,  an  appeal  lies  to  the  circuit 
court  where  the  case  may  be  tried  de 


novo    before    a   jury.      Moundsville   v. 
Fountain,  27  W.  Va.  182. 

b.    Writ  of  Error — Certiorari. 

A  writ  of  error  does  not  lie  from  k 
judgment  of  the  mayor  of  a  town  im- 
posing a  fine  for  the  violation,  of  a 
town  ordinance,  rendered  by  him  while 
acting  ex  officio  as  a  justice  without 
the  intervention  of  a  jury.  An  appeal 
is  generally  the  proper  mode  of  re- 
viewing such  judgment;  but  under 
some  peculiar  circumstances  such  a 
judgment  might  be  reviewed  by  a  writ 
of  certiorari;  but  under  no  circum- 
stances will  a  writ  of  error  lie  to  such 
a  judgment.  Ridgway  v.  Hinton,  25 
W.  Va.  554. 

c  Decision  on  AppeaL 

Demurrer  to  Evidence. — Where  an 
appeal  from  a  prosecution  in  a  mayor's 
court  is  tried  by  the  judge  of  the  cir- 
cuit court  in  lieu  of  a  jury,  upon  a  re- 
view of  the  case  upon  the  evidence  by 
this  court  it  will  be  treated  as  upon 
a  demurrer  to  the  evidence,  and  the 
appellant  regarded  as  a  demurrant  to 
evidence.  Moundsville  v.  Velton,  35 
W.  Va.  217,  13  S.  E.  373. 

Want  of  Plea  by  Defendant.— A  con- 
viction for  a  violation  of  an  ordinance 
of  a  municipal  corporation  will  not  be 
reversed  for  want  of  a  plea  by  the  de- 
fendant. Moundsville  v.  Velton,  35  W. 
Va.  217,  13  S.  E.  373. 

C.   MUNICIPAL  COUNCIL. 

As  to  proceedings  before  municipal 
councils  to  abate  nuisances,  their  na- 
ture, and  the  right  of  review,  see  the 
title  NUISANCES. 

ZVII.  Actions  by  and  against 
Municipal    Corporations. 

A.   GENERALLY. 

1.   Qualification  of  Taxpayer  to  Act  as 
Judge  or  Officer  of  Trial  Court 

Our  statute.  §  1,  ch.  62.  acts,  1881, 
declaring  that  no  judge  or  officer  of 
a  court  shall  be  di.'^qualified  from  per- 
forming his  official  duties  in  any  cause 
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by  reason  of  the  fact  that  he  is  a 
citizen  and  taxpayer  of  the  county,  dis- 
trict, or  municipal  corporation  inter- 
ested in  or  a  party  to  such  cause,  is 
constitutional.  Wheeling  v.  Black,  25 
W.  Va.  266,  267. 

2.  The  Sutute  of  Limitations. 

See  also,  the  title  LIMITATION 
OF  ACTIONS,  vol.  9,  p.  367. 

a.   Virginia  Cases. 

In  the  case  of  Richmond  v.  Poe, 
24  Gratt.  149,  the  question  at  issue 
turned  upon  whether  or  not  there  had 
ever  been  a  valid  dedication  of  that 
portion  of  Franklin  street  in  said  city 
which  the  city  was  seeking  to  widen. 
There  was  no  competent  evidence  to 
show  that  there  had  ever  been  a  valid 
dedication  and  acceptance,  and  the  case 
was  decided  upon  that  point;  but  in  the 
opinion  of  the  supreme  court,  there 
occurs  this  language:  "But  in  this  case 
the  ground  was  enclosed,  and  there  was 
adverse  possession  for  over  thirty-five 
years,  acquiesced  in  by  the  city;  and 
this  would  have  destroyed  the  right  of 
the  city  if  it  ever  existed." 

The  above  dictum  has  never  been  fol- 
lowed in  any  subsequent  case,  and  it  is 
now  well  settled  that  a  person  claiming 
by  adverse  possession  can  acquire  no 
right  or  title  to  any  part  of  a  street 
or  highway  by  adverse  possession 
thereof  for  any  length  of  time  what- 
ever; that  when  the  right  of  the  state 
or  municipality  has  become  complete 
by  ded'cation,  condemnation,  or  other- 
wise, no  obstruction  of  the  subject  of 
the  dedication  and  no  encroachment 
upon  it  by  the  original  owner  or  any 
one  else,  for  any  length  of  time,  will 
affect  or  impair  the  rights  of  the  state 
or  municipality  unless  the  land  has  been 
abandoned  by  the  public,  or  by  the 
proper  authority;  that  time  does  not 
run  against  the  state  nor  bar  the  right 
of  the  public.  Manchester  Cotton  Mills 
V.  Manchester,  25  Gratt.  823;  Norfolk 
City  V.  Chamberlaine,  29  Gratt.  534; 
Taylor  v.  Com.,  29  Gratt.  78;  Yates  v. 


Warrenton,  84  Va.  337,  4  S.  E.  818; 
Buntin  v.  Danville,  93  Va.  200,  24  S.  E. 
830;  Depriest  v.  Jones,  2  Va.  Dec.  109. 

In  the  case  of  Yates  v.  Warrenton, 
84  Va.  337,  4  S.  E.  818,  the  Virginia 
court  of  appeals  bases  the  doctrine  that 
no  adverse  possession  nor  lapse  of  time 
however  great  can  confer  any  title  or 
right  of  possession  to  a  public  street, 
upon  the  ground  that  the  streets  are 
public  highways,  belonging  to  the  state 
at  large  rather  than  to  the  municipality, 
and  quotes  with  approval  the  following 
language  from  Dillon  on  Municipal 
Corporations:  "The  principle  that 
streets  and  public  places  belong  to  the 
general,  rather  than  to  the  local,  public, 
is  one  of  great  importance,  and  has 
been  sometimes  overlooked  by  the 
courts;  Because  they  are  public  (whether 
the  technical  fee  be  in  the  adjoining 
owner,  in  the  original  proprietor,  or  in 
the  municipality  in  trust  for  the  public 
use)  any  unauthorized  obstruction  of 
the  public  enjoyment  is  an  indictable 
nuisance,  and  the  proper  officer  of  the 
commonwealth  may  proceed  in  the 
name  of  the  public,  by  bill  in  equity,  for 
an  injunction  for  relief,  or  by  other 
appropriate  action  or  proceedings  to 
vindicate  the  right  of  the  public  against 
encroacbin^nt,  or  denial  by  individuals. 
So,  when  by  its  charter  or  constituent 
act  a  municipality  has  the  usual  control 
and  supervision  of  the  streets  and  pub- 
lic places,  it  may,  in  its  corporate  name, 
institute  judicial  proceedings  to  prevent 
or  remove  obstructions  thereon."  2 
Dill.  Mun.  Corp.,  §  520. 

The  case  of  McClanahan  v.  Western 
Lunatic  Asylum,  88  Va.  466,  13  S.  E. 
977,  arose  upon  an  action  instituted  by 
the  defendant  in  error  against  the  plain- 
tiff in  error  to  recover  the  cost  of  the 
support  and  maintenance  of  a  son  of 
the  defendant  in  the  said  Western  Lu- 
natic Asylum.  The  defendant  entered 
a  plea  of  the  statute  of  limitation,  to 
which  plaintiff  made  a  reply  bi  nullum 
tempus  occurrit  regi.  Fauntleroy,  J., 
delivering  the  opinion  of  the  court,  said: 
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"We  are  of  the  opinion  that  the  con- 
tention is  not  sound,  and  that  the  error 
assigned  is  well  taken.  The  Western 
Lunatic  Asylum  is  a  corporation — 
and  organized  legal  entity — a  person- 
ality in  law,  with  power  to  sue  and  be 
sued,  to  plead  and  to  be  impleaded; 
and,  being  endowed  with  this  capacity, 
it  is  thereby  entitled  to  and  amenable 
to  all  legal  defenses  which  pertain  to 
private  persons."  Citing,  among  other 
cases.  Western  Lunatic  Asylum  v.  Mil- 
ler, 29  W.  Va.  326,  1  S.  E.  740. 

The  principle  upon  which  McClana- 
han  V,  Western  Lunatic  Asylum,  88  Va. 
466,  13  S.  E.  977,  was  decided  was 
virtually  overruled,  however,  in  the 
case  of  Phillips  v.  University  of  Vir- 
ginia, 97  Va.  472,  34  S.  E.  66,  in  which 
it  was  held,  that  the  University  of  Vir- 
ginia, although  controlled  through  a 
public  corporation,  is  a  public  institu- 
tion governed  and  controlled  by  the 
state,  and  that  its  grounds  and  buildings 
arc  the  property  of  the  state,  used  for 
public  purposes,  and  that  no  mechanic's 
Ken  can  be  claimed  upon  them.  See 
5  Va.  Law  Reg.  740. 

But  in  the  recent  case  of  Johnson  v. 
Black,  103  Va.  477,  49  S.  E.  633,  the 
same  being  a  suit  in  equity  brought  by 
certain  residents  and  taxpayers  of  the 
county  of  Norfolk  against  the  board  of 
supervisors  of  that  county  for  the  pur- 
pose of  compelling  the  restoration  to 
the  county  treasury  of  certain  public 
moneys  which  it  was  charged  that  they 
had  illegally  and  fraudulently  with- 
drawn therefrom,  it  was  held  that: 
"The  right  expressed  in  the  maxim 
'nullum  tempus  occurrit  regi'  is  an  at- 
tribute of  sovereignty  and  can  not  be 
invoked  by  counties  or  other  subdivi- 
sions of  the  state.  As  to  such  subdivi- 
sions of  the  state  the  statute  runs  in  the 
same  manner  and  to  the  same  extent  as 
against  natural  persons.  Wood  on  Lim. 
of  actions,  §  53;  Dillon  on  Mun.  Corp., 
vol.  2,  §  668;  Armstrong  v,  Dalton,  4 
Dev.  (N.  C.)  568;  Clements  v.  Ander- 
son, 46  Miss.  581 ;  County  of  St.  Charles 
V,  Powell,  22  Mo.  525,  66  Am.  Dec.  637; 


City  of  Palle  v.  Scholte,  24  la.  283;  May 
V.  School  District  (Neb.),  34  N.  W. 
377,  3  Am.  St.  206;  Mount  v.  Lebanon^ 
21  Ohio  St.  643.  In  a  note  to  Herring- 
ton  V.  Harkins,  1  Rob.  591,  in  the  Va. 
Rep.  Anno.,  p.  273,  it  is  said:  'Statutes 
of  limitations  run  against  public  cor- 
porations, whether  they  are  municipal 
or  mere  agencies  of  the  state.  Such 
corporations  arc  more  or  less  branches 
of  the  government,  and  necessarily  are 
clothed  with  the  attributes  and  incidents 
of  sovereignty;  yet  when  they  have 
power  to  sue  and  be  sr  I,  to  have  a 
common  seal,  to  take  and  hold  prop- 
erty, and  transact  business,  they  are 
governed  by  the  same  laws  and  regula- 
tions, and  subject  to  the  same  limita- 
tions, as  natural  persons,  unless  ex- 
empt by  positive  law.'  Citing  Western 
Lunatic  Asylum  v.  Miller,  29  W.  Va. 
326,  1  S.  E.  740,  6  Am.  St.  Rep.  644, 
and  McClanahan  v.  Western  Lunatic 
Asylum,  88  Va.  466,  13  S.  E.  977." 

b.   West  Virginia  Cases. 

In    the    early    case    of    Wheeling    v. 
Campbell,  12  W.  Va.  36,  the  court  de- 
cided broadly  that  the  maxim,  nullum 
\  tempus  occurrit  regi,  applies  to  sover- 
j  eignty   alone,   and   that   the   statute    of 
i  limitations,   in   the   absence  of  express 
I  provision  to  the  contrary,  runs  against 
a    municipal   corporation    the   same    as 
'  against  a  natural  person.    This  decision 
was   followed  in  the  cases  of  Forsyth 
\v.   Wheeling,   19    W.    Va.    318;    Mason 
j  City,  etc.,  Co.  v.  Mason,  23  W.  Va.  211, 
I  218;  Western  Lunatic  Asylum  v.  Mil- 
ler, 29  W.  Va.  326,  1  S.  E.  740;  Miller 
V.  Aracoma,  30  W.  Va.  606,  5  S.  E.  148, 
154;  Van  Winkle  v.  Blackford,  33  W. 
Va.  573,  11  S.  E.  26;  Taylor  v.  Philippi, 
35  W.  Va.  554,  14  S.  E.  130;  Teass  v. 
St.  Albans,  38  W.  Va.  1,  17  S.  E.  400. 

But  in  the  case  of  Ralston  v.  Weston^ 
46  W.  Va.  544,  33  S.  E.  326,  it  is  stated 
in  the  second  paragraph  of  the  syllabus 
that:  "The  statute  of  limitations  runs 
against  the  state  and  municipal  corpo- 
rations, as  against  individuals  in  all 
similar  cases;"  and  in  the  third  para- 
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graph  of  the  syllabus  it  is  stated,  evi- 
dently by  way  of  contrast  and  for  the 
purpose  of  bringing  out  the  distinction, 
that:  "The  maxim,  'Nullum  tcmpus  oc- 
currit  regi,'  applies  to  all  the  sovereign 
rights  and  property  of  the  people  of 
the  state  dedicated  to  public  uses,  and 
of  which  they  can  not  be  deprived 
otherwise  than  according  to  their  ex- 
press will  and  appointment."  In  the 
fifth  paragraph  of  said  syllabus  it  is 
stated  that:  "An  individual  can  not 
destroy  such  easement  (in  the  public 
highway)  by  setting  out  a  claim  by 
prescription,  adverse  possession  under 
the  statute  of  limitations,  or  equitable 
estoppel,  as  the  people  can  not  be  de- 
prived of  their  sovereign  rights  in  any 
of  these  ways."  In  the  sixth  paragraph 
i)f  said  syllabus,  the  court  states  that 
the  cases  of  Wheeling  v.  Campbell,  12 
W.  Va.  36;  Forsyth  v.  Wheeling,  19 
W.  Va.  318,  and  Teass  v.  St.  Albans, 
38  W.  Va.  1,  17  S.  E.  400,  are  disap- 
proved in  so  far  as  they  hold  that  the 
public  easement  in  the  public  highways 
of  the  state  is  subject  to  the  bar  of  the 
statute  of  limitations.  It  thus  appears 
that  the  doctrine  of  Wheeling  v.  Camp- 
bell, 12  W.  Va.  36,  and  the  cases  fol- 
lowing it,  to  the  effect  that  the  rights 
of  the  public  in  the  streets  and  high- 
ways of  the  state  can  be  lost  by  adverse 
possession  and  lapse  of  time,  is  torn 
up  root  and  branch  by  this  case  of 
Ralston  v.  Weston,  46  W.  Va.  544,  33 
S.  E.  326.  At  the  same  time  it  is 
equally  apparent  that  the  bar  of  the 
statute  of  limitations  may  be  interposed 
to  the  claims  of  a  municipal  corporation 
in  all  cases  in  which  public  and  govern- 
mental rights  are  not  involved.  This 
is  more  clearly  shown  by  the  language 
of  the  opinion,  33  S.  E.  327,  "That  the 
statute  of  limitations  applies  to  munici- 
pal corporations  there  can  be  no  ques- 
tion; that  it  now  applies  to  the  state 
in  like  manner  as  to  individuals,  by  ex- 
press statutory  provision,  there  can  be 
no  question;  but  it  does  not  apply  to 
the  sovereign  rights  of  the  people,  ex- 
cept as  they  are  restricted  in  the  con- 


stitution by  the  manifest  will  therein 
contained."  And  again  in  33  S.  E. 
329,  commenting  upon  the  opinion  of 
Judge  Johnson  in  Wheeling  v.  Camp- 
bell, 12  W.  Va.  36,  the  court  says: 
"The  oversight  in  the  learned  judge's 
opinion,  and  the  numerous  decisions 
on  which  he  places  his  reliance,  is  his 
failure  to  distinguish  the  municipality 
in  its  private,  ministerial  and  local 
governmental  capacities  from  the  mu- 
nicipality in  its  higher  governmental 
capacity  •  as  the  agent  of  the  public, 
charged  with  the  duty  of  preserving 
the  sovernign  rights  of  the  people." 

The  rule  as  announced  in  Ralston  v. 
Weston,  46  W.  Va.  544,  33  S.  E.  326, 
has  been  followed  in  the  subsequent 
cases  of  Weston  v,  Ralston,  48  W.  Va. 
170,  36  S.  E.  446;  McClellan  v,  Weston, 
49  W.  Va.  669,  39  S.  E.  670,  and  Clifton 
V.  Weston,  54  W.  Va.  250,  252,  46  S.  E. 
360,  in  which  last  case  it  is  said;  "This 
court,  however,  has  emphatically  and 
advisedly  disapproved  of  the  doctrine 
established  in  the  case  of  Wheeling  v. 
Campbell,  12  W.  Va.  36,  and  since  un- 
wittingly followed  in  some  subsequent 
cases,  and  has  finally  determined  that 
such  doctrine  is  not  now  and  never  was 
the  law  of  this  state."  Citing  Ralston 
V.  Weston,  46  W.  Va.  544,  33  S.  E. 
?.26. 

When  such  a  municipal  officer  as  the 
treasurer  of  a  special  fund  dies,  and 
thus  dissolves  the  relation  between  him- 
self and  the  corporation,  and  his  per- 
sonal representative  terminates  the 
trust  by  delivering  up  all  the  securities, 
books,  and  papers  belonging  to  the  of- 
fice to  his  successor,  together  with  full 
information  and  evidence  of  the  de- 
cedent's exact  indebtedness  to  the 
treasury,  so  that  an  action  at  law 
could  be  maintained  upon  this  indebted- 
ness against  his  personal  representa- 
tive, then  such  representative  is  en- 
titled to  plead  the  bar  of  the  statute 
(  f  limitations  beginning  to  run  at  least 
from  the  date  of  his  qualification,  and 
discharge  or  termination  of  the  trust, 
in  the  manner  above  mentioned.     Van 
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Winkle  v.  Blackford,  33  W.  Va.  573,  11 
S.  E.  26,  29. 

In  the  case  of  Western  Lunatic 
Asylum  v.  Miller,  29  W.  Va.  326,  1  S. 
E.  740,  the  plaintiff  sued  to  recover  the 
cost  of  the  care  and  maintenance  of  an 
inmate  of  that  institution.  A  plea  of 
the  statute  of  limitations  was  inter- 
posed, and  the  ruling  of  the  West  Vir- 
ginia court  upon  this  plea  is  embodied 
in  the  first  three  paragraphs  rf  the 
syllabus  as  follows:  "1.  Public  corpora- 
tions, whether  municipal  oi*  simple 
agencies  of  the  state,  when  clothed  with 
the  capacity  to  sue  and  be  sued,  to 
have  a  common  seaf,  to  take  and  hold 
property,  and  to  transact  business,  are 
governed  by  the  same  laws  and  rules, 
and  subject  to  the  same  regulations  and 
limitations,  that  natural  persons  are,  ex- 
cept so  far  as  they  may  be  exempted  by 
positive  law.  2.  The  statute  of  limita- 
tions runs  against  such  corporations  in 
the  same  manner  as  it  does  against 
private  corporations.  3.  The  rights  and 
immunities  of  a  sovereign  state  belong 
to  her  within  her  own  jurisdiction  and 
territory;  and,  when  she  becomes  a 
suitor  in  the  courts  of  a  foreign  state, 
she  is  treated  as  a  foreign  private  cor- 
poration." See,  in  accord,  Tompkins 
V,  Kanawha  Board,  19  W.  Va.  257,  in 
which  it  is  held,  that  although  the  state 
of  West  Virginia  owns  the  property 
under  the  control  and  supervision  of 
the  Kanawha  Board,  yet  said  Kanawha 
Board  is  liable  to  a  suit  for  damages 
occasioned  by  negligence  in  failing  to 
discharge  its  duties,  and  that  such  suit 
is  not  against  the  state  within  the  mean- 
ing of  §  35,  art.  5,  of  the  constitution 
which  declares:  "The  state  of  West 
Virginia  shall  never  be  made  defend- 
ant in  any  court  of  law  or  equity." 

B.    ACTIONS  BY   MUNICIPAL 
CORPORATIONS. 

1.  Bill  in  Equity— Seal. 

A  bill  in  equity  in  the  name  of  an  in- 
corporated city,  signed  by  counsel,  need 
not     have     the      city     seal     annexed. 


MoundsYillc  v,  Ohio  R.  Co.,  37  W.  Va. 
92,  16  S.  E.  514. 

2.  Evidence— Subpoena  Duces  Tecum. 
In  an  action  in  which  a  municipal  cor- 
poration is  plaintiff,  a  subpuena  duces 
tecum  may  be  awarded  for  the  pro- 
duction of  a  document  in  the  posses- 
sion of  the  defendant  on  the  affidavit  of 
members  of  the  council  of  such  cor- 
poration having  peculiar  knowledge  of 
the  importance  of  such  document  as 
evidence  for  the  plaintiff.  Wheeling  v. 
Black,  25  W.  Va.  266,  267. 

C.    ACTIONS    AGAINST    MUNICI- 
PAL CORPORATIONS. 

1.  Liability  of  Municipality  to  Suit. 

Counties  are  political  subdivisions  of 
the  state,  and,  like  the  state,  can  not 
be  sued  except  in  cases  where  by  stat- 
ute such  suits  are  allowed,  as  in  cases 
growing  out  of  contracts  with  them,, 
but  not  for  injuries  resulting  from  neg- 
ligence of  their  officers  or  servants. 
Otherwise,  as  to  municipal  corpora- 
tions. Fry  V,  Albemarle  County,  86  Va, 
195,    9    S.    E.    1904. 

When  the  liability  of  a  town  is  dis- 
puted, and  the  object  is  to  obtain  a 
judicial  decision  as  to  whether  the  town 
is  chargeable  with  the  claim  set  up,  an 
action  may  be  instituted,  and,  if  sus- 
tained, a  judgment  obtained,  *  against 
the  town.  Dunn  v.  Renick,  33  W.  Va. 
476,  10  S.  E.  810;  Wells  v.  Mason,  2a 
W.  Va.  456,  462;  Fisher  v.  Charleston^ 
17  W.  Va.  5^5;  Brown  v.  Point  Pleas- 
ant, 36  W.  Va.  290,  15  S.  E.  209. 

2.  Right  of  Action  as  a  Vested  Right. 
The   right   of  action   having  accrued 

to  a  property  holder  on  account  of  the 
unauthorized  acts  of  the  employees  and 
officers  of  a  municipal  corporation  in 
grading  and  destroying  plaintiff's  side- 
walks and  property,  such  right  of  ac- 
tion is  a  vested  right  and  can  not  be 
taken  away  by  the  city's  subsequent  rati- 
fication of  the  unauthorized  acts  of  its 
said  officers  and  employees.  But  the 
form  of  remedy  may  be  changed  by 
competent  authority.  Page  v,  Belvin, 
88   Va.  985,   14   S.   E.   843. 
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3.  ImpUed  Contnttt*— Fonn  of  Action. 

Assumpsit  will  lie  against  a  town  for 
the  recovery  of  naoney  due  the  plaintiff 
for  work  done  under  contract  for  the 
town,  notwithstanding  void  certificates 
have  been  issued  and  accepted  for  such 
work.  Snyder;  P.,  dissenting.  Johnson 
V,  Town  of  Alderson,  33  W.  Va.  473, 
10  S  E  815.  Sec  the  titles  MUNICI- 
PAL, STATE  AND  COUNTY  AID; 
MUNICIPAL,  STATE  AN-D 
COUNTY  SECURITIES. 

4.  Parties. 

Where  a  suit  is  brought  by  a  land- 
holder against  an  incorporated  town,  to 
enjoin  it  from  opening  a  public  alley 
though  his  land  without  having  first 
condemned  the  same  for  public  use, 
according  to  law,  the  owner  of  a  lot 
adjo-ning  such  proposed  alley,  who  has 
been  instrumental  in  moving  the  pub- 
lic authorities  of  such  town  to  open 
such  alley,  may  properly  be  joined  with 
such  town  as  a  defendant  in  such  suit 
Miller  V,  Aracoma,  ZQ  W.  Va.  606,  5 
S.  E.  148. 

A  suit  to  enjoin  the  collection  of 
municipal  taxes,  on  the  ground  th^t 
they  were  illegally  imposed  by  reason 
of  want  of  authority  to  impose  them 
from  forfeiture  of  the  municipal  charter, 
is  not  wrongly  brought  from  the  mere 
fact  that  the  town  is  sued  in  its  cor- 
porate name.  So  bringing  the  suit 
docs  not  admit  its  continued  existence. 
Hornbrook  v.  Elm  Grove,  40  W.  Va. 
543,  21   S.   E.  851. 

If,  in  a  suit  against  an  incorporated 
town,  the  process  be  executed  by  de- 
livering a  copy  thereof  to  its  mayor, 
he  is  not  thereby  made  a  party  to  the 
suit;  and  if  such  town  fail  to  answer 
the  bill  it  will  be  taken  for  confessed 
against  it,  although  the  mayor  has  filed 
an  answer  in  the  cause.  Miller  v.  Ara- 
coma, 30  W.  Va.  606,  5  S.  E.  148. 
5.   Defenses — Demurrer. 

A  declaration  which  fails  to  state  a 
sufficient  cause  of  action  against  a  mu- 
nicipality is  demurrable.     Waggener  v. 


Point   Pleasant,   42  W.  Va.  798,  2%   S. 
E.  352. 

"The  contention  of  the  plaintiff  in 
error  that  the  question  of  whether  or 
not  the  work  in  which  the  city  officials 
were  engaged  when  the  nuisance  com- 
plained of  was  created  was  within  its 
powers  could  not  be  raised  by  demur- 
rer, but  only  by  a  plea,  is  wholly  un- 
tenable. The  courts  take  judicial  no- 
tice of  the  charters  of  municipal  corpo- 
rations. 1  Dill.  Mun.  Corp.,  §  83;  4 
Minor,  Inst.  1210,  1211;  Code,  §  3328; 
1  Greenl.  Ev.,  §  4,  note  3.  And,  if  the 
cause  of  action  stated  in  the  declara- 
tion is  one  for  which  the  corporation 
is  not  liable,  a  demurrer  is  the  proper 
and  usual  way  to  raise  the  question. 
Sayre  v.  Northwestern  Turnpike  Road, 
10  Leigh  454;  Noble  v.  Richmond,  31 
Gratt.  271,  31  Am.  Rep.  726;  Orme  v. 
Richmond,  79  Va.  86;  Powell  v.  Wythe- 
ville,  95  Va.  73,  27  S.  E.  805;  Maia  v. 
Eastern  State  Hospital,  97  Va.  507,  34 
S.  E.  617."  Duncan  v.  Lynchburg,  2 
Va.  Dec.  700,  706,  48  L.  R-  A  331. 

•.    Evidence. 

Records — Parol  Evidence. — M  u nicipal 
corporations  do  what  their  recorded 
acts  show  and  parol  testimony  is  not 
admissible  to  impeach  such  records.  In 
an  action  of  trespass  for  changing  grade^ 
where  the  recorded  resolution  of  the 
committee  on  streets,  their  report  to 
the  common  council,  and  the  resolu- 
tion of  the  council  thereon,  referred 
only  to  relaying  gutters  in  the  streets 
in  question,  it  was  improper  to  admit 
testimony  of  members  of  the  council 
to  show  that  the  council  in  fact  did 
order  the  grade  of  the  street  to  be 
changed.  Page  v.  Belvin,  88  Va.  985. 
14  S.  E.  843.  See  ante,  "Journal  or 
Record  of  Proceedings,"  VIII,  B,  2. 

Burden  of  Proof. — In  an  action 
against  a  municipal  corporation  on  a 
bond,  or  other  common-law  security 
given  for  deferred  payments  oq  real 
estate  purchased  by  the  corporation, 
the  defendant's  plea  of  nil  debet  puts 
the  burden  of  proof  on  the  plaintiff  to 
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show  that  the  real  estate  purchased  by 
the  defendant  was  reasonably  necessary 
to  the  proper  exercise  and  enjoyment 
by  it  of  the  powers  and  duties  con- 
ferred upon  it  by  its  charter.  Rich- 
mond, etc.  Imp.  Co.  V,  West  Point,  94 
Va.  668,  27  S.  E.  460. 

7.    Judgment — Enforcement, 
a.  Fieri  Facias. 

A  writ  of  fieri  facias  may  issue  under 
provisions  of  the  Code  of  1868  of  this 
state  against  a  political  public  munici- 
pal corporation  upon  a  judgment  for  a 
debt  or  damages  rendered  by  a  court  of 
competent  jurisdiction  in  this  state. 
Brown  v.  Gates,  15  W.  Va.  131. 

But  by  implication  the  taxes  and  pub- 
lic revenues  of  such  corporation  are 
exen.pt  from  the  operation  of  the  pro- 
visions of  the  fifth  section  of  chapter 
140  of  said  Code,  and  the  second  and 
tenth  sections  of  chapter  141  of  said 
Code;  and  such  taxes  and  revenues  can 
not  be  seized  or  subjected  to  a  writ 
of  fieri  facias  in  the  hands  of  the  tax 
payers  or  in  the  treasury  of  such  mu- 
nicipal corporation  or  in  transit  to  such 
treasury,  by  virtue  of  said  writ  or  by 
reason  of  any  lien  of  such  fieri  facias 
under  the  said  fifth  section  of  said 
chapter  140,  or  the  said  second  or  tenth 
sections  of  said  chapter  141.  Especially 
should  such  exemption  be  held  to  exist 
in  the  absence  of  an  express  declara- 
tion of  law  to  the  contrary.  Brown 
V.    Gates,   15   W.   Va.    131. 

Held,  that  wharfage  in  the  hands  of 
the  wharf  master  was  a  part  of  the 
public  revenues  and  could  not  be  seized 
upon  a  fi.  fa.  Brown  v.  Gates,  15  W. 
Va.  131. 

It  seems  that  such  a  corporation  may 
sometimes  own  some  description  of 
property  strictly  private,  or  interests  in 
such  property,  or  have  debts  of  a 
strictly  private  nature  due  to  it,  which 
are  subject  to  levy  and  to  the  lien  of 
such  *writ  of  fieri  facias.  But  perhaps 
property  charged  with  public  trusts,  or 
owned  or  used  by  such  corporation  for  I 
t  ublic   purposes,   such   as   fire   engines,  | 


etc.,  are  not  subject  to  levy,  6r  to  the 
lien  of  a  fieri  facias,  upon  the  same 
principle  that  the  taxes  and  revenues 
of  such  corporation  are  not  subject  to 
the  levy  or  lien  of  a  fieri  facias;  but 
as  that  question  is  not  involved  in  this 
case,  it  is  not  now  decided.  Brown  v. 
Gates,  15  W.  Va.  131.  See  also,  the 
title  EXECUTIONS,  vol.  5,  p.  416. 
b.  Mandamus. 

See  the  titles  MANDAMUS,  vol.  9, 
p.  508;  MUNICIPAL,  STATE  AND 
COUNTY  AID;  MU'NICIPAL, 
STATE  AND  COUNTY  SECURI- 
TIES. 

(1)    Proper  Remedy,  When. 

When  a  judgment  has  been  obtained 
against  a  municipal  corporation,  and  m 
execution  has  been  issued  thereon,  and 
it  has  been  returned  "no  property 
j  found,"  the  creditor  has  a  right  to  en- 
!  force  the  payment  of  his  judgment  by 
a  mandamus  issued  against  the  proper 
municipal  authorities  compelling  them 
to  make  a  sufficient  levy  to  pay  this 
debt.  Fisher  v.  Charleston,  17  W.  Va. 
595;  Wells  v.  Mason,  23  W.  Va.  456. 

When  a  creditor  has  recovered  a 
judgment  against  a  municipal  corpora- 
tion, and  an  execution  on  it  has  been 
returned  "no  property  found,"  sucli 
judgment  creditor  has  a  right  to  havt 
specifically  appropriated  to  the  payment 
of  his  judgment  any  unappropriated 
funds  of  the  corporation;  and  if  there 
be  none,  he  has  a  right  to  have  a  levy 
made  by  the  corporation  sufficient  V. 
pay  and  satisfy  his  judgment,  and  fj 
have  it  specifically  set  aside  for  thot 
purpose.  Fisher  v.  Charleston,  17  W 
Va.  595,  623. 

Upon  a  petition  sworn  to,  setting 
forth  that  the  plaintiff  has  obtained  .' 
certain  judgment  against  a  city,  an(' 
that  an  execution  on  such  judgment 
has  been  issued  and  returned  "no  prop- 
erty found,"  and  that  the  plaintiflF 
knows  of  no  property  of  the  city  out 
of  which  such  judgment  can  be  made, 
the  court  ought  to  award  an  alternative 
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writ  of  mandamus.     Fisher  v.  Charles- 
ton, 17  W.  Va.  595,  628. 
(2)    Demand  and  Refusal. 

In  such  a  case  no  demand  on  the 
proper  municipal  authorities  to  levy  a 
special  tax  to  pay  such  judgment  is 
necessary  as  preliminary  to  the  right 
of  the  creditor  to  apply  to  the  court 
for  a  mandamus.  Fisher  v.  Charleston, 
17  W.  Va.  595,  596. 

(8)    Petition— Alternative     Writ— Alle- 
gations.    , 

A  petition  for  mandamus  to  compel 
the  mayor,  recorder,  and  councilmen  of 
a  city  to  levy  a  tax  to  satisfy  a  judg- 
ment against  the  city  is  sufficient, 
which  alleges  the  recovery  of  the  judg- 
ment and  return  of  the  execution 
thereon,  "no  property  found,"  and  that 
the  plaintiff  knew  of  no  property  out 
of  which  he  could  make  his  judgment, 
since  such  facts  state  a  prima  facie 
case,  and  this  is  all  that  is  necessary  in 
the  petition.  Fisher  v.  Charleston,  17 
W.  Va.  595,  628. 

It  is  not  necessary  in  a  petition  for 
a  mandamus  to  compel  a  municipal  cor- 
poration to  make  a  levy  to  pay  a 
judgment  against  the  city,  to  allege 
nonpayment  of  the  debt,  since  the  peti- 
tion does  not  constitute  part  of  the 
pleadings,  so  that  the  strict  rules  of 
pleading  do  not  apply  to  it,  and  it  is 
only  necessary  to  make  a  prima  facie 
case  by  the  petition,  and  that  is  made 
by  alleging  the  procurement  of  the 
r,  judgment,  and  the  return  of  an  execu- 
tion unsatisfied,  without  alleging  the 
nonpayment  of  the  judgment.  Such  an 
allegation  however,  is  necessary  in  the 
alternative  writ,  since  that  is  one  of 
the  pleadings,  and  the  ordinary  rules 
of  pleading,  which  require  such  an  al- 
legation, govern.  Fisher  v.  Charleston, 
17  W.  Va.  595. 

As  by  the  general  law  of  this  state 
the  taxing  power  of  a  municipal  cor- 
poration, such  as  a  town,  is  in  its  com- 
mon council,  and  it  is  composed  of  the 
mayor,  recorder  and  councilman,  it  is 
unnecessary  that  it  should  be  alleged, 


either  in  the  petition  or  in  the  alterna- 
tive writ  of  mandamus,  that  the  taxing 
power  is  in  said  parties.  Fisher  v. 
Charleston,  17  W.  Va.  595,  596. 

The  alternative  writ  of  mandamus 
should  have  a  preamble  or  inducement 
preceding  the  commanding  clause, 
which  should  set  out  all  the  facts  neces- 
sary to  make  out  the  plaintiff's  case 
with  the  same  certainty  and  precision 
that  is  required  in  a  declaration  in  an 
ordinary  suit.  But  such  facts  are  stated 
by  way  of  recital  or  after  a  "whereas," 
and  are  not  required  to  be  stated  other- 
wise as  in  an  ordinary  declaration. 
Such  inducement  in  such  a  case  should 
set  out  that  it  is  represented  that  these 
facts  exist:  first,  the  obtaining  of  the 
judgment;  second,  that  an  execution 
was  issued  thereon  and  had  been  re- 
turned "no  property  found;"  third,  that 
the  city  had  no  property  out  of  which 
the  judgment  could  be  made;  fourth, 
that  the  judgment,  nor  any  part 
thereof,  had  been  paid;  and  last,  that 
the  city  was  a  municipal  corporation, 
authorized  by  law  by  its  mayor,  re- 
corder, and  councilmen  to  levy  a  tax 
on  all  the  property  within  the  corporate 
limits  of  the  city  and  to  set  it  apart 
for  the  payment  of  plaintiff's  judgment, 
etc.  And  these  facts  should  be  stated 
with  the  precision  required  in  stating 
necessary  facts  in  a  declaration  in  an 
ordinary  suit.  Fisher  v.  Charleston,  17 
W.  Va.  595,  628,  629. 

(4)    Respondents — Proper  Parties. 

As  to  whom  should  be  made  the 
party  defendant  in  a  mandamus  pro- 
ceeding against  municipal  corporations, 
the  West  Virginia  court  says:  "The 
proper  mode  of  proceeding,  if  the  plain- 
tiff desired  to  ask  his  mandamus  against 
the  mayor,  recorder,  and  councilmen  of 
Charleston,  was  to  ask  the  court,  after 
the  return  of  the  rule,  for  an  alterna- 
tive writ  of  mandamus  or  a  mandamus 
nisi  against  the  'City  of  Charleston.'  It 
was  at  one  time  held  that  the  writ 
could  only  be  directed  to  the  body 
politic    in    its    corporate    name,   and   >f 
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addressed  to  the  mayor  and  alderman 
of  a  municipality,  it  would  be  quashed 
(See  Regina  v.  The  Mayor  of  Henford, 
2  Salk,  701);  but  the  contrary  is   held 
in   this   country    (See    Mayor   v.    Lord, 
2    Wall.    409).      Where    the    municipal 
corporation  is  composed  of  several  dis- 
tinct organs  or  bodies,  the  writ  should 
be  addressed  to  that  particular  branch 
of    the    municipal    corporation    whose 
duty  it  is  to  do  the  particular  act  re- 
quired (People  V.  The  Common  Council 
of  New  York,  3  Keyes  81);  but  where 
the    municipal    corporation,    as    in    the 
case  before  us,  is  not  composed  of  dis- 
tinct bodies  or  organs,  the  better  mode 
is  to  address  the  writ  to  the  corporation 
by   its  corporate   name,  though   this   is 
not  absolutely  essential.    It  saves,  how- 
ever,   all    the    trouble    of    reviving    the 
proceedings    where    the    persons    com- 
prising   the    corporation    arc    changed 
pending   the   proceedings;    and    though 
the    alternative    writ   of   mandamus   or 
mandamus   nisi    was   addressed   to   the 
'City  of  Charleston,'  yet,  if  the  peremp- 
tory  writ   should    be    finally    issued,    't 
would  be  against  the   then  mayor,  re- 
corder   and    alderman    of    the    city    of 
Charleston,   whoever   they   might   then 
be,  commanding  them  to  do  the  act  re- 
quired; and  they  would  be  enforced  to 
perform    it."    Fisher   v.    Charleston,    17 
W.  Va.  595,  621. 

Where  judgment  has  been  recovered 
against  a  municipal  corporation  a  man- 
damus will  not  lie  against  the  city 
treasurer  to  compel  the  payment  of 
said  judgment  out  of  unappropriated 
funds  in  his  hands;  for  it  is  his  duty 
to  pay  such  judgment  only  after  the 
money  has  been  appropriated  by  the 
council  to  the  payment  of  the  plaintiff's 
judgment.  Fisher  v.  Charleston,  17  W. 
Va.  595,  621. 

But  the  petition  being  otherwise  valid 
it  is  no  valid  objection  that  the  prayer 
thereof  is  improperly  against  the  treas- 
urer in  part.  Fisher  v.  Charleston,  17 
W.  Va.  595,  619. 

Thus  an  alternative  writ  should  issue, 


though  the  prayer  of  the  petition  er* 
roneously  asked  that  a  writ  of  man- 
damns  might  be  awarded  against  the 
treasurer,  mayor,  recorder  and  council- 
men  of  the  city,  commanding  them  tc^ 
levy  a  tax  upon  the  taxable  property 
within  the  corporate  limits  of  the  city 
sufficient  to  satisfy  the  plaintiff's  judg- 
ment, interest  and  costs,  or  show  cause 
why  they  should  not  do  so.  Fisher 
V.  Charleston,  17  W.  Va.  595,  628. 

(5)  Abatement  and  Revival. 

I  Where  municipal  officers  against 
whom  a  writ  of  mandamus  was 
awarded,  have  gone  out  of  office  and 
their  place  has  been  taken  by  new  of- 
ficers pending  an  appeal  in  the  manda- 
mus proceeding,  there  must  be  a  re- 
vivor against  the  incoming  officers  and 
another  writ  awarded  against  them 
upon  the  remanding  of  the  cause  to  the 
lower  court.  Wells  v.  Mason,  23  W. 
Va.  456,  466. 

An  ofder  reviving  the  proceedings  in 
the  name  of  the  council  which  has  been 
elected  since  the  institution  of  the  pro- 
ceedings without  any  notice  to  them  is 
irregular.  Fisher  v.  Charleston,  17  W. 
Va.  595,  620. 

(6)  Consolidation  of  Causes. 

When  several  judgments  have  been 
obtained  against  a  city  by  the  same 
plaintiff,  who  at  or  about  the  same 
time  institutes  against  it  several  man- 
damus proceedings  to  enforce  the  pay- 
ments of  such  judgments,  and  upon  a 
rule  to  show  cause  why  they  should  not 
be  consolidated  it  appears  that  there 
is  but  one  and  the  same  defense  in 
each  of  the  cases,  an  order  should  be 
made  to  consolidate  them,  though  the 
judgments  were  rendered  at  different 
times;  and  but  one  set  of  costs  should 
be  taxed,  whether  incurred  before  or 
after  the  order  of  the  consolidation; 
but  if  it  appears,  that  the  plaintiff  had 
reason  to  believe,  and  did  believe,  that 
there  would  be  different  defenses  in  the 
several  cases,  the  court  sh  juIJ  direct 
that  the  order  of  consolidation  shoul;! 
not    affect    costs    previously    incurred; 
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otherwise     it     should     not     so     direct. 

Fisher  v,   Charleston,   17   W.  Va.   595, 

629. 

(7)    The  Command  of  the  Writ 

The  alternative  writ  of  mandamus 
should  issue  against  the  city  by  its 
corporate  name,  and  should  command 
it  by  its  mayor,  recorder  and  council- 
men,  naming  them,  to  levy  a  tax  upon 
the  taxable  property  within  the  cor- 
porate limits  of  the  city  sufficient  to 
satisfy  the  plaintiff's  judgment,  interest, 
and  costs,  and  to  set  aside  the  proceeds 
to  pay  the  same,  or  show  cause  why 
they  should  not  do  so.  Fisher  v. 
Charleston,   17  W.   Va.   595,   628. 

But  it  would  be  erroneous  to  include 
in  such  a  mandamus  an  order  directing 
the  tax  so  set  apart  to  be  paid  over,  as 
the  mayor,  recorder  and  councilmen  are 
not  authorized  to  pay  debts.  This  can 
only  be  done  by  the  treasurer.  Fisher 
V,  Charleston,  17  W.  Va.  595,  628. 

Amendment. — Where  the  rule  read 
"commanding  them  forthwith  to  levy 
a  tax  upon  the  taxable  property,  etc., 
and  set  apart  the  proceeds  of  such  tax 
for  the  payment  of  said  judgment,"  the 
court  should  not  have  permitted  it  to 
be  amended  by  inserting  the  word 
"special"  before  the  words  "tax  upon 
the  taxable  property,"  for  the  plaintiff 
had  only  the  right  to  have  a  sufficient 
tax  levied  and  set  aside  specifically  for 
the  payment  of  his  debt,  and  this  the 
original  rule  asked.  Fisher  v.  Charles- 
ton,   17   W.   Va.   595,   625. 

(8)   Defenses. 

(a)    Invalidity  of  Judgment. 

The  correctness  of  the  judgment 
rendered  against  a  municipal  corpora- 
tion within  the  jurisdiction  of  the  court 
r  jnilcring  it.  can  not  be  inquired  into  in 
mandamus  proceedings  to  compel  a 
levy  to  pay  such  judgment,  since  that 
is  the  function  of  a  writ  of  error. 
Wells  V.   Mason,  23  W.  Va.  456. 

Under  such  circumstances  a  judg- 
ment against  a  town  in  this  state  will 
be  enforced  by  mandamus,  though  the 
judgment  had  been  rendered  for  medical 


attendance  on  a  pauper  in  a  town  in 
which  it  was  not  the  duty  of  the  com- 
mon council  to  support  the  poor  resid- 
ing in  the  town.  Wells  v.  Mason,  23 
W.  Va.    456. 

The  judgment  in  such  case  conclu- 
sively determined  that  the  town  was 
chargeable  with  the  sum,  for  which 
the  judgment  was  rendered,  and  it  \% 
the  duty  of  the  common  council  of  all 
towns  in  this  state  to  annually  make 
up  and  enter  on  their  journal  an  ac- 
curate estimate  of  all  sums,  which  are 
or  may  be  lawfully  chargeable  to  such 
town,  and  which  ought  to  be  paid 
within  the  year,  and  to  order  a  levy  of 
so  much  as  may  in  its  opinion  be  nec- 
essary to  pay  the  same.  The  payment 
of  such  judgment  against  a  town,  how- 
ever erroneous,  if  no  writ  of  error  has 
been  taken,  should  be  so  provided  for 
by  taxation;  and  if  it  be  not  done,  and 
it  can  not  be  collected  by  execution,  its 
payment  should  be  enforced  by  man- 
i  damns.  Wells  v.  Mason,  23  W.  Va. 
!  456. 
j  (b)  Prior  Levy  of  Adequate  Tax. 

An  answer  to  a  rule  that  the  tax  re- 
;  quired  had  already  been  levied,  and  set 
j  apart  to  satisfy  plaintiff's  demand,  is  a 
I  sufficient  answer,  if  true,  to  justify  the 
I  overruling  of  a  motion  for  a  peremp- 
tory mandamus.  Fisher  v.  Charleston, 
17  W.  Va.  595. 

But  it  is  not  a  sufficient  defense  that 
the  corporation  has  already  levied  a 
si*fficient  tax  to  pay  all  the  indebted- 
ness of  the  corporation,  if  such  tax  has 
not  been  paid  within  the  time  required 
by  law,  since  the  creditor  is  not  bound 
to  wait  until  the  property  of  delinquent 
taxpayers  has  been  sold.  If  sufficient 
money  Was  not  been  collected  within 
the  time  allowed  by  law,  the  levy  was 
insufficient  and  the  creditor  has  a  right 
to  demand  an  additional  levy.  Fisher 
V.  Charleston,  17  W.  Va.  595. 

(9)  Compliance  with  Mandate — Extent 
of  City's  Duty.' 

Such  a  judgment  creditor  has  a  right 
to  require  the  council  of  a  city  to  levy 
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a  tax  suffi-cient  to  pay  his  judgment  and 
to  specifically  appropriate  such  tax  to 
its  payment,  but  the  obligation  of  the 
city  is  sufficiently  met  by  a  tax  specif- 
ically appropriated  to  the  payment  of 
such  judgment  creditor  and  other 
specified  creditors,  if  the  tax  be  suffi- 
cient to  pay  them  all.  Fisher  v.  Char- 
leston, 17  W.  Va.  595,  597. 

But  there  is  no  reason  why  a  muni- 
cipal corporation  in  the  performance  of 
this  duty  should  be  required  to  levy  a 
separate  tax  to  satisfy  each  several 
creditor.  Its  duty  to  any  one  judgment 
creditor  is  performed  when  it  levies  a 
sutVlcient  tax  to  pay  him  and  other 
specified  creditors  the  whole  amount 
of  their  respective  debts  promptly,  and 
specially  appropriates  the  proceeds  of 
the  tax  to  the  payment  of  these  speci- 
fied debts.  Fisher  v.  Charleston,  17 
W.   Va.   505,   624. 

By  sufficient  to  pay  them  is.  meant, 
sufficient  to  pay  them  promptly  at  the 
time  the  taxpayers  are  required  by  law 
to  pay  such  taxes.  The  judgment 
creditors,  lor  whom  such  specific  tax 
has  been  levied,  are  not  bound  to  wait 
till  the  city  can  make  the  taxes  out  of 
delinquent  taxpayers.  But  if,  when  the 
tax  ought  to  be  paid  by  law,  a  sufficient 
amount  has  not  been  collected  to  pay 
in  full  such  judgment  creditors,  it  is 
the  duty  of  the  common  council  forth- 
with to  levy  another  and  a  sufficient 
tax;  for  in  law  such  previous  tax  would 
be  regarded  as  insufficient.  Fisher  v. 
Charleston,  17  W.  Va.  595,  624. 

A  levy  to  pay  the  plaintiff's  judgment 
and  certain  other  specified  judgments 
is  not  a  general  levy  but  a  specific 
levy,  and  if  sufficient  in  the  legal  sense 
of   that  word  it  is  all  the  plaintiff  can 


demand.  Fisher  v.  Charleston,  17  W. 
Va.  595,  625. 

Continuing  Duty.— This  duty  to  levy 
a  tax  to  pay  such  judgment  creditor 
is  a  continuing  duty,  and  if  it  be 
not  paid  promptly  out  of  the  one 
levy  made  for  that  purpose,  it  is  the 
duty  of  the  council  promptly  to  make 
another  levy.  Fisher  v.  Charleston,  17 
W.  Va.  595,  624. 

Same — Misapplication  of  First  Levy. 

— Where  the  city  makes  return  to  the 
mandamus  nisi  that  it  has  made  a  levy 
sufficient  to  pay  the  plaintiff's  claim 
and  set  it  apart  to  the  payment  thereof, 
it  is  competent  for  the  plaintiff  to  reply 
specially  that  the  funds  which  had  been 
so  collected  for  this  purpose  have  been 
since  otherwise  appropriated  and  ap- 
plied. Fisher  v.  Charleston,  17  W.  Va. 
595,  625.  See  post,  the  title  MUNIC- 
IPAL, STATE  AND  COUNTY  SE- 
CURITIES. 

Evidence  as  to  Sufficiency  of  Levy. 
— If  a  sufficient  amount  to  pay  all  the 
specified  debt  is  not  collected  of  the 
taxpayers  within  the  time  allowed  by 
law  to  the  taxpayers  to  pay  their  taxes, 
this  is  in  law  conclusive  evidence  that 
the  levy  was  insufficient.  Fisher  v. 
Charleston,  17  W.  Va.  595,  624. 

The  record  books  of  the  city  council 
of  Charleston  are  proper  evidence  oi 
whnt  that  city  council  has  done. 
Fisher  v.  Charleston,  17  W.  Va.  595, 
625. 

XVIII.  Attachment    and   Gar- 
nishment of  Municipal  Cor- 
porations. 

See  the  title  ATTACHMENT  AND 
GARNISHMENT,  vol.  2,  p.  130. 


Municipal  Courts. 

See  the  titles  COURTS,  vol.  3,  p.  727;  MUNICIPAL  CORPORATIONS,  ante, 

p.    149. 

MUNICIPAL  LAW.— See  LAW,  vol.  9,  p.  240. 

Municipal  Liens. 

See  the  titles  MECHANICS'  LIENS,  vol.  9,  p.  753;  MUNICIPAL  CORPORA- 
TIONS, ante,  p.     149. 


Municipal  Officers. 

Sec  the  title   MUNICIPAL   CORPORATIONS,  ante,  p.  149. 

Municipal  Ordinances. 

Sec  the  titles  JUDICIAL  NOTICE,  vol.  8,  p.   642;   ORDINANCES. 

Municipal  IVecords. 

Sec   the   titles    MUNICIPAL   CORPORATIONS,    ante,    p.    149;   RECORDS. 

MUNICIPAL,  STATE  AND  COUNTY  AID. 

I.  Power  of  Legislature  to  Authorize,  26i. 

A.  GcQcrally,  261. 

B.  Necessity  for  Legri^l^tive  Authority,  26L 

C.  Public  Purpose  or  Knterprise— Illustrations,  262. 

1.  Railroads,  262. 

2.  Canal  Company,  262. 

3.  Purchase  of  Salt  for  Public  Distribution,  262. 

4.  Manufacturing^  and  Mining-  Knterprise,  262. 

D.  Constitutional  Restrictions  and  Limitations,  263. 

1.  As  to  Takingr  Property  for  Public  Purposes  without  Just  Compen- 

sation, 263. 

2.  As  tz  Statute  Embracing^  More  than  One  Object,  263. 

3.  Debts  Created  in  Aid  of  Rebellion— Salt  Contracts,  263. 

4.  Constitutional  Restriction  as  to  Amount  of  Subscription,  264. 

5.  Prohibition  of  State  Subscriptions— Construction,  264. 

II.  ^^Corporation" — Statute  Construed,  264. 

III.  Repeal  of  Power  to  Subscribe,  265. 

IV.  Execution  of  Power — Statutes  Construed,  266. 

A.  Distinction    l>etween    Directory    and    Mandatory    Provisions    Gene* 

rally,  266. 

B.  Election  and  Assent  of  Taxpayers,  266. 

1.  Necessity  for  Election  or  Assent  of  Taxpayers,  266. 

2.  Sufficiency  of  Order  Callingr  Election,  267. 

a.  Failure  to  Expressly  Require  SherifiP  to  Act,  267. 

b.  Failure  to  Limit  Amount  of  Subscription,  267. 
c  Failure  to  Provide  for  Sinking^  Fund,  267. 

3.  Appointment  or  Desigrnation  of  Commissioners  of  Election,  267. 

4.  Canvass  and  Return  of  Election,  268. 

C.  Fixing;*  the  Amount  of  the  Subscription,  268. 

D.  Time  of  Makiogf  Subscription,  269. 

E.  Terms  and  Conditions  of  Subscription,  269. 

F.  Curing  Defects  and  Irrei^ularities,  270. 

1.  By  Legislative  Enactment,  270. 

2.  By  Judgment  of  the  County  Court,  270. 

V.  Rescission  or  Alteration  of  Subscription,  271. 
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VI.  Conditions,  Express  and  Implied— Performance  by  Beae- 
flciary,  271. 

A.  Generally,  271. 

B.  Subsequent  Amendments  •f  Charter,  272. 

C.  Completion  of  Road  in  Whole  or  in  Part,  272. 

D.  Same— Time  Limit,  272. 

E.  Lrocation  of  Road,  273. 

F.  Same — Terminns  and  Connections,  273. 

G.  Afi^reement  to  Subscribe  to  Stock  of  Furnace  Com^n  j,  274. 

VII.  Hypothecation  of  Bonds— Adjustment  of  Equities,  274. 
^III.  Payment  of  Subscriptions,  275. 

A.  Requirement  to  Pay  in  Bonds.  275. 

B.  Contracts  for  Salt— Scaling:,  275. 

C.  Property  Subject  to  Taxation,  27€. 

1.  To  Pay  Subscription  by  Magisterial  District,  276. 

2.  Property  without  City  Limits,  276. 

3.  Property  of  Beneficiary,  276. 

IX  Rig^hts  and  Liabilities  of  State,  County,  or  City  as  Stock- 
holder, 276. 

X.  Bights  of  Taxpayers  Where  Subscription  Illegal  or  Im-^ 
properly  Conducted,  278. 

XI.  Agreement  of  Donee  to  Bedeem  Bonds— Construction,  279. 

CROSS  REFERENCES. 

See  the  titles  CONSTITUTIONAL  LAW,  vol.  3,  p.  140;  COUNTIES,  voL 
3,  p.  636;  MUNICIPAL  CORPORATIONS,  ante,  p.  149;  MUNICIPAL, 
STATE   AND  COUNTY  SECURITIES. 


I.  Power  of  Legislature  to 
Authorize. 

A.    GENERALLY. 

In  the  absence  of  constitutional  re- 


chapter  39  and  §  57  of  chapter  54  of 
the  West  Virginia  Code  of  1891,  in 
allowing  subscriptions  by  magisterial 
districts  in  aid  of  railroads  and  other 

.    .  ,.    .      .         ,       ,     .  ,  ,  works    of   internal    improvements,    are 

stnction    or    limitation    the    legislature        ^  i.*  4.-       i        j        u      u    «■« 

not  unconstitutional,  and  such  subscrip- 
has    unrestricted    power    to    authorize    ^.  ij     xt     i         r«       *    r»^     * 

*^     .  .     ,.  .  ,      tions  are  valid.    Neale  v.  County  Court, 

counties  or  other  municipalities  to  sub-  ^3  ^V   Va  '90    27  S    E    370 
scribe    to   the    stock   of   any    company      '        •        •      » 

created  for  the  purpose  of  constructing  B.  NECESSITY  FOR  LEGISLA- 
internal   improvements    for    the    public  TIVE  AUTHORITY. 

benefit,  such  as  railroads,  turnpikes,  It  is  well  settled  as  a  general  rule 
and  canals,  and  the  improvement  of  that  municipal  corporations  can  not  be- 
navigablc  streams,  and  to  issue  bonds  come  subscribers  to  stock  in  private 
in  payment  of  such  subscription.  Su-  corporations  for  the  purpose  of  aiding 
pervisors  v.  Randolph,  89  Va.  614,  16  S.  such  enterprises,  and  thereby  indirectly 
E.  722;  Bell  v.  Farmville,  etc.,  R.  Co.,  benefiting  the  community,  without 
91  Va.  99,  20  S.  E.  942;  State  v.  Count>  special  legislative  authority  to  do  so. 
Court,  37  W.  Va.  808,  17  S.  E.  379;  Clifton  Forge  v.  Bank,  92  Va.  283,  23 
Redd  V.  Supervisors,  31  Gratt.  695.  j  S.   E.  284. 

Magisterial  Districts. — Section  24  of  !      There  is  no  power  in  a  county  court 
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t*  prescribe  for  the  county  without 
statutory  authority.  West  Virginia, 
etc.,  R.  Co.  V.  Harrison  County  Court, 
47  W.   Va.   273,  34   S.    E.   786. 

C.  PUBLIC  PURPOSE  OR  ENTER- 
PRISE—ILLUSTRATIONS. 

1.  Railroads. 

See  ante,  "Generally,"  I,  A. 

2.  Canal  Company. 

The  commonwealth  of  Virginia,  hav- 
ing long  desired  to  effect  a  complete 
line  of  transportation  from  the  naviga- 
ble waters  of  the  Ohio  to  the  city  of 
Richmond,  and  having  with  this  view 
constructed  certain  works  on  portions 
•f  the  route,  subsequently  incorporates 
a  joint  stock  company  to  accomplish 
the  object,  to  which  company  the  works 
of  the  commonwealth,  are  by  the  terms 
•f  the  act  of  incorporation,  to  be  trans- 
ferred at  a  specified  valuation,  and  in 
which  company  the  commonwealth  her- 
self becomes  a  large  stockholder.  The 
city  of  Richmond  having  been  incor- 
porated for  municipal  purposes,  a  ma- 
jerity  of  her  cjtizens  qualified  to  vote 
for  members  of  the  common  council 
desire  that  the  corporate  authorities 
should  subscribe  for  a  large  number 
•f  shares  in  this  joint  stock  company, 
and  the  legislature  in  accordance  with 
their  desire,  pass  laws  authorizing  the 
common  council  to  make  such  sub- 
scription. By  these  laws,  the  common 
council  is  authorized  to  borrow  money 
to  effect  the  object,  and  to  levy,  assess 
and  collect  such  taxes  as  in  their  opin- 
ion will  be  necessary  for  the  purpose 
of  paying  the  interest  and  redeeming 
the  principal  of  any  loan  which  may  be 
effected.  This  authority  to  borrow 
money  and  levy  taxes  is  carried  into 
effect  by  an  ordinance;  and  under  the 
ordinance  the  collector  takes  the  prop- 
erty of  a  citizen,  against  whose  will 
the  laws  authorizing  the  subscription 
w«rc  passed,  who  refuses  to  pay  the 
taxes  levied  under  authority  of  these 
laws,  upon  the  ground  that  they  are 
unconstitutional.  Held,  they  are  con- 
stitutional    and     valid.       Dissentiente, 


Brooke,  J.     Goddin  v.  Crump,  8  Leigh 
120. 

3.  Purchase   of   Salt  for   Public   Dis- 
tribution. 

The  act  of  the  Richmond  government 
of  May  9th,  1862,  authorizing  county 
courts  to  purchase  salt  to  be  distributed 
among  the  inhabitants  of  their  respec- 
tive counties,  authorized  the  execution 
of  contracts  and  the  expenditure  of 
public  funds  for  constitutional  pur- 
poses, it  being  the  duty  of  the  state 
to  make  provision  for  the  preservation 
of  the  life  and  health  of  its  citizens 
and  to  give  relief  to  the  needy  and 
helpless.  Dinwiddie  County  v.  Stuart, 
28  Gratt.  526,  872. 

Under  the  statute  passed  by  the  leg- 
islature of  Virginia,  at  Richmond,  on 
May  9,  1862,  authorizing  counties  to 
purchase  salt  for  distribution  to  their 
people,  the  county  court  of  Greenbrier, 
which  was  under  the  control  of  that 
government  in  1862,  made  a  contract 
with  S.  for  the  purchase  of  a  certain 
quantity  of  salt,  which  was  then  de- 
livered by  S.  Held,  that  this  is  a  valid 
contract,  binding  on  the  county  of 
Greenbrier  as  at  present  organized; 
and  its  payment  is  not  prohibited  by 
the  constitution  of  the  United  States 
or  of  this  state.  Stuart  v.  Greenbrier 
County,    16    W.   Va.   95. 

4.  Manufacturing  and   Mining   Enter- 
prise. 

Section  8,  art.  10,  of  the  constitution 
of  West  Virginia,  1872,  does  not  show 
an  intent  to  authorize  the  legislature 
to  empower  cities,  towns  or  other  mu- 
nicipal corporations  to  issue  bonds  for 
other  than  corporate  purposes.  Bonds 
purporting  to  be  issued  under  this  sec- 
tion for  the  aid  of  individual  interests 
are  illegal,  null,  and  void.  Ohio  Val. 
Iron  Works  v.  Moundsville,  11  W. 
Va.   1. 

The  statute  of  1872-73,  ch.  141,  §  1, 
which  provides  that  "all  municipal  cor- 
porations for  the  government  of  cities, 
towns  and  villages  in  this  state,  are 
hereby  authorized  to  issue  their  bonds» 
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to  sell  thJm,"  etc.,  does  not  authorize 
the  towil  of  Moundsville  to  issue  its 
bonds  and  donate  them  to  the  Ohio 
Valley  Iron  Works  in  aid  of  said  com- 
pany's manufacturing  and  mining  en- 
terprise, it  not  being  for  the  municipal 
or  public  purposes  of  said  town.  Ohio 
Val.  Iron  Works  v.  Moundsville,  11  W. 
Va.  1. 

All  said  bonds  are  illegal,  null  and 
void.  Ohio  Val.  Iron  Works  v, 
Moundsville.  11  W.  Va.  1. 

The  town  has  no  authority  to  levy 
a  tax  for  the  purpose  of  paying  said 
bonds.  Ohio  Val.  Iron  Works  v. 
Moundsville,  11  W.  Va.  1. 

A  mandamus  nisi  sued  out  to  com- 
pel such  levy  of  a  tax  should  be  dis- 
missed. Ohio  Val.  Iron  Works  v. 
Moundsville,  11  W.  Va.  1. 

D.    CONSTITUTIONAL    RESTRIC- 
TIONS AND  LIMITATIONS. 

1.  As  to  Taking  Property  for  Public 

Purposes  without  Just  Compensa- 
tion. 
An  act  authorizing  the  common  coun- 
cil of  the  city  of  Lynchburg  to  tax  per- 
sons and  property  within  the  corporate 
limits,  and  for  half  a  mile  around  and 
outside  the  corporate  limits  to  pay  the 
interest  upon  the  guaranty  by  the  city 
of  six  per  cent,  per  annum  upon  the 
stock  of  the  Virginia  and  Tennessee 
railroad  company,  to  the  amount  of 
half  a  million  dollars,  is  not  in  viola- 
tion of  the  provision  of  the  constitu- 
tion of  1830  that  private  property  shall 
not  be  taken  for  public  use  without 
just  compensation;  that  provision  relat- 
ing to  property  taken  under  the  right 
of  eminent  domain,  and  not  to  money 
exacted  under  the  taxing  power.  Lang- 
horne  v.  Robinson,  20  Gratt.  661. 

2.  As  to  Statute  Embracing  More  than 

One  Object. 

The  intent  of  §  15  of  art.  5,  of  the 
constitution  of  Virginia  (1869)  was  tp 
prevent  the  union  in  one  act  of  ob- 
jects having  no  connection,  and  this 
object  is  effected  where  an  act  has  but 


one  general  aim  fairly  indicated  in  it^ 
title,  as  "To  incorporate  a  railroad 
company."  Such  an  act  may  embrace 
the  necessary  details,  such  as  author 
izing  counties  to  aid  the  construction 
of  the  road  by  their  subscriptions.  The 
act  approved  April  21,  1882,  entitled 
"An  act  to  incorporate  the  A.  &  D. 
Railroad  Company,"  is  not  repugnant 
to  said  section  of  the  constitution. 
Powell  V.  Supervisors,  88  Va.  707,  14 
S.  E.  543;  Taylor  v.  Board  of  Super- 
visors, 86  Va.  506,   10   S.   E.  433. 

The  act  passed  by  the  legislature  of 
this  state  February  4,  1863,  and  styled  . 
"An  act  to  incorporate  the  Little  Ka- 
nawha Navigation  Company,"  and  the 
several  acts  amendatory  thereto,  passed, 
respectively,  March  1,  1864,  February 
28,  1866,  March  4,  1868,  February  19, 
1870,  and  February  28,  1872,  are  con- 
stitutional, and  the  bonds  issued  by 
the  board  of  supervisors  of  Wirt 
county  by  authority  thereof  are  valid. 
State  V.  County  Court,  37  W.  Va.  808, 
17  S.  E.  379.  See  generally,  the  title 
STATUTES. 

3.  Debts  Created  in  Aid  of  Rebellion- 
Salt  Contracts. 

County  contracts  for  the  purchase  of 
salt  for  the  inhabitants  thereof,  pur- 
suant to  the  act  of  the  Richmond  gov- 
ernment of  May  9th,  1862,  are  not  ob- 
noxious to  the  provision  of  the  con- 
stitution of  1869,  which  declared  that 
"no  county,  city  or  corporation  shall 
levy  or  collect  any  tax  for  the  payment 
of  any  debt  created  for  the  purpose 
of  aiding  any  rebellion  against  the  state 
or  against  the  United  States."  Din- 
widdie  County  v.  Stuart,  28  Gratt.  526, 
541  (Anderson  and  Moncure,  JJ.,  dis- 
senting); Pulaski  County  v.  Stuart,  2S 
Gratt.   872. 

Under  the  statute  authorizing  coun- 
ties and  corporations  to  purchase  salt 
to  be  sold  to  their  people,  the  county 
court  of  Dinwiddie  in  1862  makes  a 
contract  with  S.  for  the  purchase  of  a 
certain  quantity  of  salt,  which  is  deliv- 
ered by  S.     This   is  a  valid  contract, 
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binding  on  the  county  of  Dinwiddic  as 
at  present  organized,  and  its  payment 
IS  not  prohibited  either  by  the  con- 
stitution of  the  state  or  of  the  United 
States.  Dinwiddie  County  v.  Stuart, 
28  Gratt.  526  (Anderson  and  Moncure, 
JJ.,  dissenting);  Pulaski  County  v. 
Stuart,  28  Gratt.  872. 

4.     Constitutional    Restriction    as      to 
Amount  of  Subscription. 

A  magisterial  district  can  not,  by 
subscription  to  works  of  internal  im- 
provement, become  indebted  up  to  five 
per  cent,  of  its  taxable  property,  and, 
in  addition,  the  county,  up  to  five  per 
<:ent.  of  its  whole  taxable  property;  but 
such  district  subscription,  for  the  pur- 
poses of  the  limitation  upon  county  in- 
debtedness fixed  by  §  8,  art.  10,  of  the 
constitution,  is  to  be  regarded  as 
county  indebtedness,  and  included  with 
other  county  indebtedi^?&s  in  determin- 
ing whether  the  total  county  indebted- 
-ness  will  exceed  that  limitation.  Ncale 
■7'.  County  Court,  43  W.  Va.  90,  27  S. 
E.  370. 

The  county  court,  having  control  of 
the  fiscal  and  internal  affairs  of  the 
county,  can  judge  whether  a  proposed 
subscription  by  a  magisterial  district  is 
advisable  or  not,  and  whether  one 
district  should,  as  respects  others,  be 
permitted  to  absorb  the  sum  of  in- 
debtedness within  the  competency  of 
the  county;  whether  the  public  weal 
calls  for  leave  to  one  principal  district 
to  make  a  subscription  largely  absorb- 
ing the  debt  capacity  of  the  county. 
Neale  v.  County  Court,  43  W.  Va.  90, 
27   S.   E.  370,  375. 

The  authority  conferred  by  §  57,  ch. 
17,  acts  of  1881,  and  ch.  11,  acts  of  1882, 
authorizing  towns  to  subscribe  to  the 
capital  stock  of  railroad  companies  and 
to  issue  bonds  therefor,  will  be  con- 
strued to  be  in  aid  of  the  constitution, 
and  not  in  violation  thereof,  and  as 
providing  that  the  towns  taking  ad- 
vantage of  such  legislation  shall  at  the 
same  time  comply  with  all  the  provi- 
sions of  the  constitution,  including  §  8 


of  article  10,  which  is  as  follows:  Said 
section  provides  that  **no  county,  city, 
school  district,  or  municipal  corpora- 
tion, except  in  cases  where  Such  cor- 
porations have  already  authorized  their 
bonds  to  be  issued,  shall  hereafter  be 
allowed  to  become  indebted,  in  any 
manner,  or  for  any  purpose,  to  an 
amount,  including  existing  indebted- 
ness, in  the  aggregate,  exceeding  five 
per  centum  on  the  value  of  the  taxable 
property  therein,  to  be  ascertained  by 
the  last  assessment  for  state  and  county 
taxes  previous  to  the  incurring  of  such 
indebtedness;  nor  without  at  the  same 
time  providing  for  the  collection  of  a 
direct  annual  tax,  sufficient  to  pay,  an- 
nually, the  interest  on  such  debt,  and 
the  principal  thereof,  within,  and  not 
exceeding,  thirty-four  years;  provided, 
that  no  debt  shall  be  contracted  under 
this  section,  unless  all  questions  con- 
nected with  the  same  shall  have  been 
first  submitted  to  a  vote  of  the  people, 
and  have  received  three-fifths  of  all 
the  votes  cast  for  and  against  the 
same."  Brown  v.  Point  Pleasant,  36 
W.  Va.  290,  15  S.  E.  209.  See  post, 
"Repeal   of   Power  to  Subscribe,"   III. 

5.   Prohibition  of  State  Subscriptions — 
Construction. 

The  provision  of  the  constitution  of 
Virginia  that  "the  state  shall  not  sub- 
scribe to,  or  become  interested  in,  stock 
of  any  company,  association,  or  corpo- 
ration," refers  to  subscriptions  by  the 
state,  and  not  to  municipal  or  county 
subscriptions.  Supervisors  v.  Ran- 
dolph, 89  Va.  614,  16  S.  E.  722;  Redd  v. 
Supervisors,  31  Gratt.  695. 

II.  '•Corporation"— Statute 
Construed. 

The  act  of  March  14,  1851,  conferred 
upon  the  Hempfield  railroad  company 
such  rights  and  privileges  as  to  make 
it  a  corporation  of  the  state  of  Vir- 
ginia within  the  meaning  of  the  61st 
chapter  of  the  Code  of  1849,  and  there- 
fore competent  to  receive  t!ie  subscrip- 
tions  to  its   stock  by   Ohio  county  as 
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provided  in  said  section.  Goshorn  v. 
Board,  1  W.  Va.  307,  323. 

The  subscribers  for  shares  in  a  joint 
stock  company  not  being  a  body  cor- 
porate until  a  certain  amount  should 
have  been  subscribed,  that  amount  is 
made  up  in  part  by  a  subscription  of 
the  Bank  of  Virginia.  This  subscrip- 
tion is  made  by  virtue  of  an  act  of 
assembly  giving  to  the  president  and 
<lirectors  of  the  bank,  with  the  assent 
of  the  stockholders  in  general  meeting, 
authority  to  make  the  subscription.  It 
is  objected  by  a  citizen  of  Richmond 
that  the  city  has  no  authority  to  bor- 
row money  or  levy  taxes  to  pay  her 
subscription,  unless  the  company  has 
become  a  body  corporate,  and  that  it 
is  not  legally  incorporated,  because  its 
incorporation  is  effected  by  the  sub- 
scription of  the  Bank  of  Virginia,  and 
the  law  authorizing  that  sybscription 
is  a  violation  of  the  bank  charter,  and 
unconstitutional.  But,  held,  the  law 
giving  authority  to  the  bank  to  sub- 
scribe is  constitutional,  and  the  s«b- 
scription  valid.  Goddin  v.  Crump,  8 
Leigh    120. 

III.  Repeal  of  Power  to 
Subscribe. 

By    Constitutional   Amendment. — An 

act  of  the  legislature  authorizing  the 
council  of  a  city  to  subscribe  to  the 
stock  of  a  railroad  company  confers 
a  power  which  may  be  modified, 
changed,  enlarged,  restrained  or  re- 
pealed by  a  subsequent  state  constitu- 
tion at  any  time  before  a  contract  of 
subscription  has  been  entered  into  by 
the  city  pursuant  to  such  authority. 
List  V.  Wheeling,  7  W.  Va.  501. 

The  mere  vote  to  subscribe  does  not 
of  itself  form  such  a  contract  with  a 
railroad  company  as  will  be  protected 
by  the  10th  section  of  the  first  article 
of  the  constitution  of  the  United  States. 
Until  the  subscription  has  actually  been 
made  the  contract  is  unexecuted.  List 
V.  Wheeling,  7  W.  Va.  501,  526. 

By   the   8th    section  of  article   10  of 


the  constitution  of  1872,  it  was  pro- 
vided, in  substance,  that  no  county, 
city,  school  district  or  municipal  cor- 
poration should  become  indebted  in 
any  manner  in  excess  of  five  per 
cent.  on  the  value  of  taxable 
property  therein,  without  providing 
for  the  collection  of  a  direct  an- 
nual tax  sufficient  to  pay  the  interest 
on  such  debt  and  the  principal  thereof, 
within  not  exceeding  thirty-four  years. 
By  express  provision  of  the  schedule 
j  this  constitution  became  effective  on 
I  the  22d  day  of  August,  1872.  Previous 
I  to  this  date  the  city  of  Wheeling,  act- 
ing pursuant  to  express  legislative  ati- 
I  thority,  had  voted  to  issue  bonds  for 
i  the  purpose  of  subscribing  to  the  stock 
,  in  a  certain  railroad  in  an  amount 
which,  together  with  its  then  existing 
indebtedness,  exceeded  five  per  cent, 
on  the  value  of  the  taxable  property 
within  the  city.  No  provision  was 
made  for  a  tax  to  liquidate  this  in- 
debtedness within  the  time  prescribed 
by  the  constitutional  provision  above 
cited.  Held,  that  no  contract  having 
been  entered  into  by  the  city  pursuant 
to  the  special  legislative  authority  and 
the  election  held  thereunder,  the  city 
was  forbidden  by  the  constitutional 
provision  above  cited,  from  proceed- 
ing further,  and  that  the  issuance  of 
said  bonds  was  properly  enjoined  at 
the  suit  of  'tax  payers  and  property 
owners  of  the  city.  List  v.  Wheeling,  7 
W.  Va.   501. 

That  said  8th  section  of  the  10th 
article  of  the  constitution  of  1872  is  not 
addressed  alone  to  the  legislature,  but 
is  addressed  to  the  several  counties, 
cities,  etc.,  and  all  other  departments, 
and  persons  in  the  state,  and  took  ef- 
fect and  became  binding  and  operative, 
so  far  as  it  is  prohibitory  and  restric- 
tive in  its  provision  upon  counties^ 
cities,  etc.,  on  and  from  the  22d  day 
of  August,  1872.  List  v.  Wheeling,  7 
W.  Va.  501. 

The  third  section  of  the  11th  article 
of    the    constitution    of    1872    declaring 
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that  existing  charters,  under  which  or- 
ganization should  not  have  taken  place 
within  two  years  from  the  time  of  the 
taking  effect  of  said  constitution,  shall 
thereafter  have  no  validity  or  effect 
whatever,  provided  that  nothing  therein 
contained  shall  prevent  the  execution 
of  bona  fide  contracts  previously  en- 
tered into,  does  not  suspend  or  qualify 
the  operation  of  the  8th  section  of  the 
10th  article  thereof.  List  v.  Wheeling, 
7  W.  Va.  501. 

The  final  decree,  perpetuating  the 
injunction,  whereby  the  court  ordered 
and  decreed,  "that  the  defendants,  and 
each  of  them  be,  and  they,  and  each'  of 
them,  are,  hereby  enjoined  and  re- 
strained from  contracting  the  debts 
and  issuing  the  bonds  in  the  bills  of 
complaint  mentioned,  or  either  of  them, 
or  any  part  thereof,"  should  be  con- 
strued to  apply  only  to  the;  ordinances 
of  the  council  of  the  city  authorizing 
the  subscriptions  to  be  made  to  the 
stock  of  said  companies,  and  the  mak- 
ing of  the  subscriptions  for  the  said 
amounts,  or  any  part  thereof,  and  pay- 
ment thereof,  or  any  part  thereof,  in 
the  bonds  of  the  city,  and  the  making 
of  subscriptions  to  the  stock  of  said 
companies,  or  either  of  them,  for  the 
said  amounts,  or  any  part  thereof,  in 
such  manner  as  to  create  a  debt  a'gainst 
the  city  under  and  according  to  said 
ordinances,  or  either  of  <hem.  That 
the  said  perpetual  injunction  does  not 
prohibit  the  city  of  Wheeling,  or  its 
council,  from  hereafter  contracting  any 
such  debt,  and  issuing  the  bonds  of  the 
city  therefor,  when  done  according  to 
the  provisions  and  within  the  limits, 
restrictions  and  requirements  of  said 
eighth  section  of  the  tenth  article  of 
the  constitution,  and  any  act  of  the 
legislature  which  may  then  be  in  force, 
not  in  conflict  with,  or  contrariant  to, 
said  section  and  article.  List  v.  Wheel- 
ing, 7  W.  Va.  501. 

As  to  the  constitutional  limitation  of 
indebtedness,  see  the  title  MUNICI- 
PAL CORPORATIONS,  ante,  p.  149. 


IV.  Execution  of  Power— Stat- 
utes  Construed. 

A.  DISTINCTION  BETWEEN  DI- 
RECTORY AND  MANDATORY 
PROVISIONS  GENERALLY. 

In  proceedings  under  the  statute. 
Code  of  1873,  ch.  61,  §§  62,  63,  64,  65, 
in  relation  to  subscriptions  by  a  county 
or  corporation  to  the  stock  of  an  in- 
ternal improvement  company,  the  pro- 
visions of  the  bw  must  be  strictly  pur- 
sued; but  a  literal  compliance  in  every 
particular,  however  unessential,  is  not 
required.  Substantial  compliance  witk 
the  law  in  every  essential  feature  is  all 
that  is  necessary.  Redd  v.  Supervisors^ 
31  Gratt.  695. 

The  failure  to  comply  strictly  with 
the  provisions  of  the  statute  which 
are  not  mandatory,  but  merely  direct- 
ory, will  not  vitiate  the  proceedings,, 
so  as  to  render  the  subscription  invalid. 
Redd   V,  Supervisors,  31   Gratt.   695. 

Those    directions    which    are    not    of 
the   essence   of  the   thing   to   be   done, 
but  which  are  given  with  a  view  merely 
to    the    proper,   orderly,    and     prompt 
conduct  of  the  business,  and  by  a  fail- 
ure to  obey  which  the  rights  of  those 
interested   will   not  be   prejudiced,  are 
not  commonly  to  be  regarded  as  man- 
datory;   and    if    the   act    is    performed, 
but  not  in  the  time  or  in  the  precise 
mode   indicated,    it   may    still   be    suffi- 
1  cient,    if    that    which    is    done    accom- 
'  plishes  the   substantial   purpose   of  the 
!  statute.    Redd  v.  Supervisors,  31  Gratt. 
695. 

B.  ELECTION  AND  ASSENT  OF 
TAXPAYERS. 

1.  Necessity  for  Election  or  Assent  of 
Taxpayers. 

The  legislature  may  constitutionally 
authorize  a  county  or  municipality  to 
subscribe  to  the  stock  of  a  railroad 
company  and  issue  bonds  in  payment, 
with  or  without  the  sanction  of  a  pop- 
ular vote.  Supervisors  v.  Randolph,  89 
Va.  614,  16  S.  E.  722;  Redd  v.  Super- 
visors, 31   Gratt.  695. 
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2.   Sufficiency  of   Order  Calling  Elec- 
tion. 

a.  Failure  to  Expressly  Require  Sheriff 

to  Act. 

The  order  of  the  county  court  direct- 
ing the  sense  of  the  qualified  voters  to 
be  taken  directs  the  election  to  be  held 
by  the  commissioners  of  election  in 
conformity  to  law.  Though  the  order 
does  not  expressly  require  the  sheriff 
to  act,  so  far  as  the  agency  of  the 
sheriff  was  rendered  necessary  by  *hc 
law,  although  not  named  in  the  order, 
he  was  within  its  operation.  Redd  v. 
Supervisors,  31  Gratt.  695. 

b.  Failure  to  Limit  Amount  of  Sub- 

scriptioii. 

Section  62,  ch.  61,  of  the  Code  of 
lt73,  provided  that:  "The  said  order 
shall  state  the  maximum  amount  pro- 
posed to  be  subscribed,  which  shall  in 
no  case  exceed  one-fifth  of  the  total 
capital  stock  of  said  company,  or  an 
amount,  the  interest  upon  which,  at 
the  rate  authorized  by  the  council  or 
board  of  trustees  of  any  city  or  town, 
or  board  of  supervisors  of  any  county, 
or  township  board  of  any  township, 
shall  require  the  imposition  of  an  an- 
nual tax  in  excess  of  twenty  cents  on 
the  $100."  Held,  that  so  long  as  it  ap- 
peared of  record  that  the  action  of  the 
county  court  in  ordering  the  election 
was  taken  on  the  application  of  the 
president  and  directors  of  the  company 
as  provided  by  the  statute,  it  was  im- 
material that  the  order  calling  the 
election  failed  to  state  that  the  amount 
to  be  subscribed  would  not  require  an 
annual  tax  in  excess  of  twenty  cents, 
or  that  it  was  any  more  than  one-fifth 
of  the  capital  stock  of  the  company, 
even  though  there  was  no  evidence  in 
the  record  to  show  whether  the  amount 
subscribed  exceeded  such  limitation  or 
not.  Redd  v.  Supervisors,  31  Gratt. 
695,  708. 

In  its  order  made  under  the  acts  of 
1881-82,  p.  467,  directing  the  submission 
of  the  question  whether  or  not  the 
county   should   subscribe    to   the   stock 


of  a  company  proposing  to  build  its 
railroad  through  the  county,  the  county 
court  failed  to  state  the  maximum  of 
subscription  and  the  number  of  miles 
of  road  to  be  built  through  the  county. 
tJpon  a  bill  filed  by  taxpayers  and  cit- 
izens to  enjoin  the  issuance  of  bonds 
in  payment  of  said  subscription,  it  wa^ 
held,  that  such  failure  does  not  invali- 
date the  order  nor  the  proceedings  un 
dcr  it;  that  the  provision  of  the  char- 
ter, that  a  subscription  should  be  made 
according  to  the  forms  prescribed  by 
the  Code  of  X873  did  not  mean  that 
the  order  of  submission  should  state 
either  the  gross  amount  that  was  to 
be  subscribed,  or  data  from  which  the 
gross  amount  might  be  definitely  as- 
certained; that  the  forms  required  by 
the  charter  to  be  observed  were  those 
given  in  §§  65,  66,  of  ch.  61,  Code  of 
1873,  relating  to  the  forms  required  to 
be  observed  by  §  62  and  ch.  61  of  said 
Code.  Taylor  v.  Board  of  Supervisors,. 
86  Va.  506,  10  S.  E.  433;  Powell  v.  Su- 
pervisors,  88  Va.  707,   14  S.   E.   543. 

c.  Failure  to  Provide  for  Sinking  Fund. 
It  is  not  indispensable  that  the  ele- 
ments or  outlines  of  a  sinking  fund  for 
the  discharge  of  bonds  to  be  issued 
under  a  public  subscription  to  works 
of  internal  improvement  shall  be  in- 
corporated in  the  order  or  proposition 
submitting  the  question  of  subscrip- 
tion to  popular  vote.  Such  sinking 
fund  should  be  provided  after  ^  tht^ 
actual  incurrence  of  the  subscription 
debt.  Neale  v.  County  Court,  43  \\\ 
Va.  90,  27  S.  E.  370. 

3.  Appointment  or  Designation  of  Com- 
missioners of  Election. 
It  was  not  necessary,  under  the  stat- 
ute, that  the  commissioners  of  election 
should  be  designated  by  name  in  the 
order,  as  there  were  already  commis- 
sioners legally  appointed.  They  were 
appointed  at  the  May  term  of  the 
court,  and  though  the  statute  directs 
they  shall  be  appointed  at  the  April 
term,   this   provision   of   the   statute   is 
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clearly  directory.    Redd  v.  Supervisors, 
,31   Gratt.  695. 

Upon  objection  that  the  statute  re- 
quired that  the  board  of  commission- 
ers to  examine  the  returns  of  an  elec- 
tion should  be  appointed  by  the  judge 
in  vacation  and  after  the  election,  and 
that  they  were  in  fact  appointed  dur- 
ing the  term  ©f  the  court  and  before 
the  election,  held,  that  the  objection 
is  of  no  force,  since  an  act  to  be  done 
by  a  judge  in  vacation  may  be  done 
by  him  in  term  a^  well;  and  that  it 
was  immaterial  whether  the  board  of 
commissioners  are  appointed  before  or 
after  the  election  if  appointed  in  time 
to  discharge  the  duties  devolving  upon 
them.  Redd  v.  Supervisors,  31  Gratt. 
€95.  701. 

If,  however,  it  was  indispensable  that 
appointment  be  made  after  the  vote 
ordered  had  been  taken,  the  appoint- 
ment was  substantially  so  made  in  this 
case.  Four  commissioners  were  ap- 
pointed on  the  9th  day  of  August.  On 
the  15th  day  of  September  (4th  day 
after  the  election),  two  of  the  commis- 
sioners not  being  present  to  transact 
the  business  required  of  the  board,  oth- 
ers were  substituted  for  them.  The 
language  of  the  order  is:  "Ordered 
that  Dr.  J.  M.  S.  and  S.  G.  W.  be  ap- 
pointed to  act  in  connection  with  G. 
D.  G.  and  D.  F.  D.  as  a  board  of  com- 
missioners for  Henry  county,  as  the 
law  directs."  This  order  is  substan- 
tially an  appointment  of  all  the  mem- 
bers of  the  board.  Redd  v.  Supervi- 
sors, 31  Gratt.  695,  702. 
4.  Canvass  and  Return  of  Election. 

The  commissioners  of  election  are 
the  body  to  compute  and  ascertain  the 
number  of  registered  voters  in  the 
county,  the  number  of  votes  cast  at 
the  election,  the  number  voting  for 
and  the  number  voting  against  sub- 
scription. In  ascertaining  and  report- 
ing the  number  of  registered  voters  in 
the  county  they  are  to  be  guided  and 
controlled  by  the  registration  books. 
But  where  the  register  had  noted  on 
the   book   the   death   or   removal  of  a 


person  registered,  it  was  proper  to 
omit  the  name  from  the  count.  Redd 
V.  Supervisors,  31   Gratt.  695,  696. 

Where  it  appears  that  if  the  names 
improperly  rejected  had  been  counted, 
the  result  of  the  election  would  not 
have  been  changed;  that  is,  that  there 
would  have  been  still  three-fifths  of 
the  qualified  voters  voting  on  the  ques- 
tion in  favor  of  subscription,  and  that 
said  three-fifths  would  have  included 
a  majority  of  the  votes  cast  by  free- 
holders at  the  election  and  a  majority 
of  the  registered  voters  of  the  county, 
error  made  by  the  commissioners  in 
the  rejection  of  names  are  not  fatal  to 
the  proceedings.  Redd  v.  Supervisors, 
31    Gratt.    695. 

The  commissioners  of  election  at  the 
several  voting  places  arc  required  by 
law  to  make  their  returns  to  the  judge 
of  the  county  court  within  two  days 
after  the  election.  The  returns  arc 
made,  but  it  docs  not  appear  whether 
they  were  made  w'thin  the  two  days, 
and  this  is  alleged  as  a  defect  in  the 
proceedings.  The  returns  were  cer- 
tainly made  within  a  few  days  after 
the  election,  for  they  were  examined 
by  the  board  of  commissioners  on  the 
16th  day  of  September,  which  was  the 
6th  day  after  the  election.  Held,  that 
the  substantial  purpose  of  the  statute 
was  accomplished,  although  the  return 
may  not  have  been  made  within  the 
two  days.  Redd  v.  Supervisors,  31 
Gratt.  695.  702. 

C.     FIXING    THE    AMOUNT    OF 
THE  SUBSCRIPTION. 

It  is  for  the  supervisors  to  fix  the 
amount  of  the  subscription  to  the 
stock,  not  exceeding  the  sum  limited 
by  the  statute.  Redd  v,  Supcrvisors,- 
31  Gratt.  695,  696. 

Where  the  amount  of  the  subscrip- 
tion, not  exceeding  a  specified  sum,  is 
by  statute  left  to  the  discretion  of  the 
county  supervisors,  and  a  vote  author- 
izing a  subscription  has  been  taken 
accordingly,  there  is  no  merit  in  an 
objection  that  the  order  of  the  county 
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court  convening  the  supervisors  to 
carry  into  effect  the  wishes  of  the 
voters,  as  expressed  at  the  election, 
orders  them  to  convene  and  subscribe 
a  specified  sum.  The  amount  of  the 
subscription  being  left  to  the  discre- 
tion of  the  board  of  supervisors  under 
the  statute,  that  discretion  can  not  be 
controlled  or  limited  by  the  order  of 
the  county  court.  Redd  v.  Supervisors, 
31    Gratt.    695,   702. 

There  being  no  evidence  in  the  rec- 
ord that  the  subscription  will  require 
a  tax  in  excess  of  twenty  cents  on  the 
$100  of  the  taxable  property  of  the 
county,  and  no  such  (Question  made  in 
the  pleadings,  the  court  can  not  look 
outside  of  the  record  to  take  notice  of 
the  auditor's  reports,  and  the  assess- 
or's books,  to  ascertain  the  amount  of 
taxable  property  in  the  county.  Redd 
V.  Supervisors,  31  Gratt.  695,  696. 

D.  TIME  OF  MAKING  SUBSCRIP- 
TION. 

Section  65,  ch.  61,  of  the  Code  of 
1873  construed  to  require  a  majority 
of  the  supervisors  to  be  present  when- 
ever the  subscription  is  made  and  not 
to  limit  their  power  to  act  to  the  first 
meeting  at  which  a  majority  might  be 
present,  nor  to  confine  the  exercise  of 
the  power  to  make  the  subscription  to 
the  supervisors  in  office  at  the  time  of 
the  election;  that  it  was  immaterial 
that  the  subscription  was  not  made 
upon  the  day  named  in  the  order  of 
the  county  court  convening  the  super- 
visors to  make  the  subscription  pursu- 
ant to  the  wishes  of  the  electors  as 
expressed  at  the  election.  Redd  v.  Su- 
pervisors, 31  Gratt.  695,  702. 

E.  TERMS  AND  CONDITIONS  OF 

SUBSCRIPTION. 

The  terms  and  conditions  as  to  the 
issuance  of  bonds  under  a  public  sub- 
scription to  works  of  internal  improve- 
ment contained  in  the  proposition  of 
subscription  approved  by  the  popular 
vote  can  not  be  changed  or  departed 
from,  and  the  issuance  of  bonds  con- 
trarv  to  such  terms  and  conditions  may 


be  enjoined  by  taxpayers.  Neale  v. 
County  Court,  43  W.  Va.  90,  27  S.  E. 
376;  Ravenswood,  etc.,  R.  Co.  v.  Rav- 
enswood,  41  W.  Va.  732,  736,  24  S.  E. 
597;  West  Virginia,  etc.,  R.  Co.  v.  Har- 
rison County  Court,  47  W.  Va.  273,  34 
S.  E.  786. 

There  is  no  power  in  a  county  court 
to  subscribe  for  the  county  without 
statute,  and  it  must  conform  in  doing 
so  to  the  directions  of  the  vote  and 
statute  in  material  matters.  They  are 
the  chart  of  its  authority.  When  a 
vote  and  statute  say  that  bonds  can  be 
delivered  only  when  the  road  is 
completed,  the  county  court  can  act 
then — then  only — in  making  delivery 
and  payment.  It  can  not  make  deliv- 
ery in  escrow  so  as  to  vest  any  rigat*. 
West  Virginia,  etc.,  R.  Co.  v.  Harrison 
County  Court,  47  W.  Va.  273,  34  S. 
E.  786. 

Where  the  proposition  as  voted  uvon 
provides  that  the  bonds  are  not  to  be 
delivered  until  the  road  has  been  com- 
pleted, the  bonds  can  not  lawfully  be 
delivered  before  that  time.  Such  pre- 
mature delivery  would  increase  the 
burden  of  the  taxpayers  beyond  what 
was  contemplated  by  their  vote,  since 
the  bonds  would  bear  interest  from  the 
date  of  such  unlawful  delivery  instead 
of  from  the  date  fixed  by  the  vote  of 
the  electors.  Moreover,  such  prema- 
ture delivery  would  place  the  public  in 
danger  of  paying  the  bonds;  whereas, 
if  they  were  not  delivered,  and  there 
should  be  a  failure  to  construct  the 
road  and  depot  and  shops  as  stipulated, 
the  bonds  would  not  be  delivered  and 
no  debt  would  be  created.  Neale  v. 
County  Court,  43  W.  Va.  90,  27  S.  l\ 
370,    378. 

Where  the  county  court  has  made  an 
order  and  is  proceeding  to  sell  county 
bonds  in  advance  of  the  time  fixed  by 
the  vote  of  the  electors,  and  in  viola- 
tion of  the  statute  which  requires  a 
delivery  of  the  bonds  instead  of  the 
sale,  the  subscription  being  otherwise 
valid,  the  decree  declaring  the  whole 
subscription  void  and  enjoining  a  de- 
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Ihrcry  of  the  bonds  at  any  time,  is  too 
broad.  It  should  be  limited  to  the  re- 
straint of  the  sale  of  the  bonds  and 
t*  prohibiting  their  delivery  before  the 
date  fixed  by  the  vote  of  the  electors. 
Neale  v.  County  Court,  43  W.  Va.  90, 
27   S.  E.  37«. 

Time  Limit— Power  to  Impose. — A 
county  court  making  a  subscription  to 
the  construction  of  a  railroad  may  in- 
sert a  limit  of  time  for  its  completion, 
or  any  terms  and  conditions  reason- 
able and  prudent  to  protect  the  public, 
not  contravening  anything  in  the  vote 
of  the  people  or  in  the  statute.  West 
Virginia,  etc.,  R.  Co.  v.  Harrison 
County  Court,  47  W.  Va.  273,  34  S.  E. 
786. 

F.    CURING    DEFECTS    AND    IR- 
REGULARITIES. 
1.  By  Legislative  Enactment. 

If,  by  reason  of  mistake,  careless- 
ness, or  other  cauys,  the  conditions 
precedent  to  the  exercise  of  such  power 
by  the  municipality  have  not  been 
complied  with,  the  legislature  can  cure 
all  irregularities  by  subsequent  legisla- 
tion, and  make  such  contracts  as  valid 
and  binding  as  if  all  the  conditions 
precedent  had  been  strictly  complied 
with.  Redd  v.  Supervisors,  31  Gratt. 
695;  Supervisors  v.  Randolph,  89  Va. 
614,  16  S.  E.  722;  Bell  v.  tarmville, 
etc.,  R.  Co.,  91  Va.  99,  20  S.  E.  942. 

The  defects  and  irregularities  in  the 
proceedings  which  might  have  favored 
the  grounds  for  annulling  a  subscrip- 
tion may  be  cured  and  ratified  by  sub- 
sequent legislation  in  all  cases  where 
the  legislature  could  have  originally 
conferred  the  power  or  dispensed  with 
the  observance  of  the  formalities  or 
steps  whose  nonobservance  is  made  a 
subject  of  complaint.  Such  laws  when 
they  do  not  impair  any  contract,  or 
injuriously  affect  the  rights  of  third 
persons,  are  never  regarded  as  objec- 
tionable, and  are  within  the  competency 
of  the  legislative  authority.  Redd  v. 
SuperWsors,  31  Gratt.  695. 

By  act  of  February  8,  1888,  the  gen- 


eral assembly  enacted  as  follows: 
"Whereas,  the  counties  of  Cumberland 
and  Powhatan  have  each  subscribed 
forty  thousand  dollars  to  the  capital 
stock  of  the  Farmville  and  Powhatan 
railroad  company,  and  hare  paid  such 
Mibscriptioa  in  conditional  bonds,  as 
authorized  by  an  act  of  assembly  ap- 
proved Febrmary  fifth,  eighteen  hun- 
dred a»d  eighty-six,  entitled  'An  act 
to  authorize  a  subscription  by  the 
counties  of  Cumberland  and  Powhatan 
to  the  stock  of  the  Farmville  and  Pow- 
hatan railroad  company;'  therefore:  1. 
Be  it  enacted  by  the  general  assembly 
of  Virginia,  that  on  the  completion  of 
the  Farmville  and  Powhatan  railroad, 
as  proposed,  across  the  counties  of 
Cumberland  and  Powhatan,  respec- 
tively, the  said  conditional  bonds,  is- 
sued by  the  said  counties  respectively, 
shall,  in  the  discretion  of  the  respec- 
tive boards  of  superviors  of  said  coun- 
ties, be  exchanged  for  coupon  bonds, 
stating  that  the  sum  due  is  for  value 
received,  aggregating  an  equal  amount, 
with  like  conditions  as  to  rate  of  in- 
terest and  time  and  place  of  payment 
of  principal  and  interest.  On  such  ex- 
change being  made,  there  shall  be  de- 
livered to  such  county,  certificates  of 
stock  of  the  Farmville  and  Powhatan 
railroad  company  for  an  amount  equal 
to  that  of  said  coupon  bonds  deliv- 
ered." Held,  that  this  was  a  curative 
act,  and  that  notwithstanding  the 
county  declined  to  exercise  the  privi- 
lege of  issuing  coupon  bonds  in  the 
place  of  the  original  conditional  bonds, 
all  defects,  irregularities  and  omis- 
sions in  the  proceedings  for  the  is- 
suance of  said  original  bonds  were 
cured,  and  said  bonds  validated 
thereby.  Bell  v.  Farmville,  etc.,  R.  Co., 
91  Va.  99,  20  S.  E.  942,  Harrison,  J., 
dissenting.  Sec  the  title  MUXICI- 
PAL,  STATE  AND  COUNTY  SE- 
CURITIES. 

*.  By  Judgment  of  the  County  Court. 

The     subscriptions     by     the     county 
court   of   Ohio   county   to   the    Hemp- 


Municipal,  State  and  County  Aid 


271 


field  railroad  company  and  the  bonds 
executed  in  pursuance  thereof  in  pay- 
ment of  said  subscriptions  are  valid 
and  binding,  because  the  court  had  au- 
thority to  do  so;  and  any  irregularity 
in  the  manner  of  executing  that  powec 
was  foreclosed  by  the  judgment  of  the 
court  and  the  execution  of  the  bonds. 
Goshorn  v.  Board,  1  W.  Va.  307,  323. 
See  also,  the  title  MUNICIPAL, 
STATE  AND  COUNTY  SECURI- 
TIES. 

V.  BescUsion  or  Alteration  of 
Subscription. 

No  debt  exists  from  the  order  sub- 
mitting the  subscription  to  vote  sanc- 
tioning the  subscription,  nor  even  a 
declaration  of  the  result  of  the  vote  by 
the  county  court.  No  debt  exists  until 
the  court  shall  by  its  agent  and  under 
its  order  make  an  actual  subscription, 
and  until  then  the  court  may  recede 
from  the  proposition.  Neale  v.  County 
Court,  43  W.  Va.  90,  27  S.  E.  370,  377. 

By  an  order  of  the  county  court 
duly  authorized  by  a  popular  vote,  the 
county  of  Jefferson  subscribed  $250,000 
in  its  bonds  to  the  capital  stock  of  a 
railroad  company,  to  be  expended  on 
that  portion  of  the  road  located  within 
the  county,  and  appointed  three  citi- 
zens of  the  county  a  committee  to 
take  charge  of  the  bonds,  and  deliver 
the  same  to  the  company  in  such 
amounts  as,  in  the  judgment  of  the 
committee,  would  be  at  the  time  of 
such  delivery  a  fair  compensation  to 
the  company  for  the  work  then  done 
in  the  construction  of  that  part  of  the 
road  located  within  the  county.  Held, 
that  this  committee  was  the  duly  au- 
thorized agent  of  the  county,  and  that 
its  acts  within  the  scope  of  its  author- 
ity, if  without  collusion  or  fraud, 
would  conclusively  bind  the  county, 
and  have  the  same  effect  as  if  done 
by  the  county  itself;  but  that  the  mem- 
bers of  said  committee  were  not,  under 
the  terms  of  the  contract,  arbitrators, 
and   that  the  railroad  company,  or  its 


assignee,  could  not  insist  upon  having 
questions  as  to  the  amount  of  work 
done  and  the  amount  of  compensation 
justly  due  therefor,  passed  upon  ex- 
clusively by  this  committee;  that  until 
the  committee  acted,  the  county  had 
the  right  to  modify  or  altogether  re- 
voke its  authority  and  appoint  other 
agents,  or  act  by  the  county  court  it- 
self as  the  legal  agent  of  the  county. 
Therefore,  it  was  competent  for  the 
county  to  subsequently  forbid  the  said 
committee  to  deliver  any  bonds  with- 
out the  concurrence  and  approval  of 
the  president  of  the  county  court.  Sat- 
terlee  v.  Strider,  31  W.  Va.  781,  8  S 
E.    552. 

In  the  foregoing  case  the  company 
completed  the  road  through  the  county, 
and  during  its  construction  all  the 
bonds  except  $8,100  were  delivered  to 
it.  In  response  to  a  demand  made  by 
the  company  upon  the  committee  for 
the  residue  of  the  bonds,  said  commit- 
tee reported  that  it  was  satisfied  that 
the  company  was  entitled  to  the  bonds 
and  that  they  would  be  delivered  upon 
the  approval  of  its  report  by  the  pres- 
ident of  the  county  court;  but  the  lat- 
ter refused  to  approve  the  report,  be- 
cause, in  his  judgment,  the  company 
had  not  done  the  amount  of  work  in 
the  county  necessary  to  entitle  it  to 
the  bonds.  Held,  that  a  mandamus 
would  not  lie  to  compel  the  president 
of  the  county  court  to  countersign  and 
deliver  said  bonds  either  to  the  com- 
mittee  or   to   the   company.     Satterlee 

V.  Strider,  31  W.  Va.  781,  8  S.  E.  552, 
See  also,  ant-e,  ''Constitutional  Restric- 
tion as  to  Amount  of  Subscription,"  I, 
D,  4. 

VI.  Conditions,  Express  and  Im- 

plied— Performance  by 
Beneficiary. 

A.  GENERALLY. 

A  railroad  company  accepting  a 
county  subscription  as  made  by  a 
county  court,  accepts  it  as  tendered  by 
the  county  court,  with  all  its  terms  and 
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conditions,  and  is  estopped  from  say- 
ing that  such  terms  and  conditions  are 
void  or  unreasonable.  West  Virginia, 
etc.,  R.  Co.  V.  Harrison  County  Court, 
47   W.  Va.  273,  34   S.   E.   786. 

If  one  asks  equity  to  relieve  him 
from  the  consequences  of  his  failure  to 
perform  his  contract,  in  cases  where 
such  relief  may  be  given,  yet,  if  he 
does  not  aver  and  show  clearly  a  pres- 
ent ability  to  perform,  no  relief  will 
be  given  him.  West  Virginia,  etc.,  R. 
Co.  V.  Harrison  County  Court,  47  W. 
Va.  273,  34  S.   E.   786. 

B.  SUBSEQUENT   AMENDMENTS 
OF  CHARTER. 

Where  a  county  subscription  is  made 
under  the  authority  of  a  statute  enti- 
tled "An  act  to  incorporate  the  A.  & 
D.  Railroad  Company,"  which  act  au- 
thorizes county  subscriptions  in  aid  of 
the  construction  of  said  railway,  the 
county  and  its  citizens  must  be  pre- 
sumed to  have  acted  on  the  expectation 
that  amendments  to  the  charter  would 
be  made  as  required  by  circumstances. 
Powell  V.  Supervisors,  88  Va.  707,  14 
S.    E.    543. 

Amendments  accepted  and  acted 
upon  by  the  company  in  the  foregoing 
case,  held,  not  to  have  released  the 
county  from  its  subscription.  Powell 
v.  Supervisors,  88  Va.  707,  14  S.  E. 
543. 

Upon  a  bill  by  taxpayers  and  citi- 
zens to  enjoin  the  issuance  of  bonds 
in  payment  of  a  county  subscription 
to  a  railroad,  held,  that  subscriptions 
to  the  capital  stock  of  a  railroad  com- 
pany are  not  released  by  amendments 
to  its  charter  not  acted  upon;  as,  for 
example,  an  amendment  authorizing  a 
change  from  a  narrow  gauge  to  a 
standard  track.  Taylor  v.  Board  of 
Supervisors,  86  Va.  506,  10  S.  E.  433. 

C.  COMPLETION    OF    ROAD    IN 
WHOLE  OR  IN  PART. 

The  provision  in  §  57,  ch.  54,  Code, 
1891,  that  if  a  railroad  corporation  fail 
to  construct  its  rond  according  to  its 
charter    public    subscriptions    shall    be 


void,  does  not  make  the  completion  of 
such  road  a  condition  precedent  to  the 
delivery  of  bonds  under  such  subscrip- 
tions. That  may,  however,  be  made  a 
condition  precedent  by  the  terms  of 
i  the  subscription.  Neale  v.  County 
j  Court,   43   \V.   Va.  90,   27   S.   E.   370. 

Where   completion   of   the  road   is   a 

I  precedent     condition     to     delivery     of 

I  bonds,    it    is    strictly    enforced.      West 

Virginia,     etc.,     R.     Co.     v.     Harrison 

County    Court,    47    W.    Va.    273,    34    S. 

E.   786. 

If  a  proposal  submitting  to  a  vote 
of  the  people  a  subscription  to  aid  the 
construction  of  a  railroad  provides  that 
it  "shall  not  be  available  or  paid  to 
the  said  railroad  company  until  the 
roadbed  of  the  same  shall  have  been 
completed  ready  for  the  ties  and  rails,** 
it  is  a  condition  precedent,  and  of  the 
essence  of  the  proposal  and  contract 
under  it,  and  there  is  no  right  in  the 
company  to  payment  prior  to  such 
completion.  The  county  court  has  no 
power  to  issue  bonds  under  such  sub- 
scription, and  place  them  in  hands  of 
a  third  party,  to  be  delivered  to  the 
company  on  such  completion,  in  ad- 
vance of  such  completion;  and  the  de- 
posit in  escrow  does  not  enlarge  it* 
rights,  and  it  has  no  vested  right  un- 
der the  deposit,  because  of  such  de- 
posit in  advance  of  such  completion 
of  the  road.  West  Virginia,  etc.,  R. 
Co.  V.  Harrison  County  Court,  47  W. 
Va.   273,   34   S.    E.   786. 

D.  SAME— TIME  LIMIT. 

A  reasonable  limit  of  time  for  the 
completion  of  a  railroad  in  a  subscrip- 
tion by  a  county  to  it  is  valid,  and  is 
of  the  essence  of  the  subscription,  and 
compliance  with  it  is  essential  to  en- 
title the  company  to  the  subscription. 
West  Virginia,  etc.,  R.  Co.  7-.  Harri- 
son County  Court,  47  W.  Va.  273,  34 
S.   E.   786. 

If  a  railroad  company  engage,  in 
consideration  of  a  county  subscription 
to  its  work,  to  complete  its  railroad 
by  a  given  time  or  forfeit  the  subscrip- 
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tion,  and  fail  therein,  a  court  of  equity 
will  not  relieve  it  from  the  forfeiture. 
West  Virginia,  etc.,  R.  Co.  v.  Harri- 
son County  Court,  47  W.  Va.  273,  34 
S.   E.   786. 

Bonds  in  Escrow. — An  order  of  the 
county  court  under  a  vote  of  the  peo- 
ple making  a  subscription  to  the  con- 
struction of  a  railroad  directs  bonds 
to  issue  in  payment,  and  to  be  depos- 
ited with  a  bank,  to  be  thereafter  deliv- 
ered to  the  railroad  company  upon  the 
condition  that  it  shall  complete  the 
road,  ready  for  ties  and  rails,  by  a 
given  day,  with  the  proviso  that  if  the 
road  should  not  be  completed  by  that 
day  the  subscription  should  be  for- 
feited, and  the  bank  should  deliver 
back  to  the  court  such  bonds,  and  the 
road  is  not  so  completed  by  the  day 
given.  Held,  that  the  subscription  is 
forfeited,  and  the  court  may  reclaim 
the  bonds  from  the  bank  and  cancel 
them.  West  Virginia,  etc.,  R.  Co.  v. 
Harrison  County  Court,  47  W.  Va.  273, 
34  S.   E.   786. 

Where  under  the  terms  of  a  county 
subscription  to  the  stock  of  a  railroad 
company  the  bonds  were  not  to  be  de- 
livered until  the  road  had  reached  a 
certain  stage  of  completion,  and  where 
such  contract  of  subscription  provided 
that  the  road  must  be  so  completed 
within  a  given  time,  it  is  no  defense 
to  an  action  brought  by  the  county  to 
have  the  bonds  lying  in  escrow  deliv- 
ered up  and  canceled  (such  action  hav- 
ing been  brought  long  after  the  time 
specified  for  completion  and  the  road 
not  having  been  completed  as  re- 
quired) that  other  persons  have  sub- 
scribed to  the  stock  of  the  road  on  the 
faith  of  the  subscription  made  by  the 
county.  The  clear  right  of  one  stock- 
holder to  be  free  from  the  subscrip- 
tion under  the  terms  of  his  contract 
shall  not  be  defeated  because  another 
took  stock,  even  on  the  faith  of  it. 
West  Virginia,  etc.,  R.  Co.  v.  Harrison 
County  Court,  47  W.  Va.  273,  34  S. 
E.   786,   791. 


E.  LOCATION  OF  ROAD. 

It  is  competent  for  a  railroad  com- 
pany, in  submitting  to  a  municipality 
a  proposition  for  aid,  to  define  therein,, 
as  a  part  of  the  proposition,  the  line  of 
the  proposed  road.  And  if  it  does  so 
it  is  bound  thereby.  Ravenswood,  etc., 
R.  Co.  V.  Ravenswood,  41  W.  Va.  732, 
24  S.   E.  597. 

Such  a  proposition  may  be  orally 
submitted,  as  well  as  in  writing. 
Ravenswood.  etc.,  R.  Co.  v.  Ravens- 
wood, 41  W.  Va.  732,  24  S.   E.  597. 

Where  the  road  has  been  already 
located  through  a  town,  and  a  propo- 
sition for  aid  is  submitted  to  the  au- 
thorities thereof,  it  must  necessarily  be 
presumed  that  such  location  was  a  part 
of  the  proposition  and  an  essential  antf 
important  factor  in  securing  the  assent 
of  the  voters;  and  a  material  change  of 
such  location  after  such  assent  is  se- 
cured, is  a  breach  of  the  condition  upon 
which  the  vote  was  had.  sufficient  to 
vitiate  and  render  it  invalid.  Ravens- 
wood, etc.,  R.  Co.  V.  Ravenswood,  41 
W.  Va.  732,  24   S.   E.  597. 

If,  after  the  vote  is  taken,  such  loca- 
tion is  materially  changed  to  a  route 
entirely  beyond  the  limits  of  such  mu- 
nicipality, the  right  to  demand  the  is- 
suance f)f  the  bonds  authorized  by  such 
vote  will  be  presumed  to  have  been 
abandoned,  even  though  the  authorities 
of  such  road  should,  by  leave,  obtain 
the  privilege  of  running  trains  over  the 
track  of  another  road  in  full  operation 
but  extending  through  such  munici- 
pality on  a  different  route  and  in  a  dif- 
ferent direction.  Ravenswood,  etc.,  R. 
Co.  V.  Ravenswood,  41  W.  Va.  732,  24 
S.  E.  597. 

Under  sucb  circumstances  a  man- 
damus will  not  lie  to  compel  the  mu- 
nicipal authorities  to  issue  such  bond«. 
Ravenswood,  etc.,  R.  Co.  v.  Ravens- 
wood, 41   W.   Va.   1?M.  24  S.   E.   597. 

F.   SAME— TERMINUS  AND    CON- 
NECTIONS. 

The  act  of  March  6th.  1847,  scss. 
acts,   ch.   99,   p.   86,   in   securing  to   the 
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city  of  Wheeling  the  benefits  of  the 
western  terminus  of  the  Baltimore  and 
Ohio  River  Railroad,  does  not  forbid 
said  company  to  connect  with  the  Ohio 
River  Railroad  in  the  state  of  Ohio,  at 
any  point  between  the  mouth  of  Grave 
creek  and  Wheeling.  Baltimore,  etc., 
R.  Co.  z\  Wheeling,  13  Gratt.  40,  41. 

The  Baltimore  and  Ohio  Railroad 
Company  having  been  subjected  by  the 
act  of  March  6th,  1847  to  the  provisions 
of  the  act  in  relation  to  railroads, 
passed  March  11th,  1837,  "so  far  as  the 
same  are  properly  applicable;"  under 
this  last  act,  the  company  has  power 
to  make  a  branch  road  from  the  line  of 
her  road  to  low  water  mark  on  the 
Ohio  river,  between  Grave  creek  and 
Wheeling,  in  order  to  form  a  connec- 
tion with  the  river,  and  with  a  railroad 
in  Ohio,  terminating  opposite  on  the 
other  bank  of  the  river.  Baltimore, 
etc.,  R.  Co.  V.  Wheeling,  13  Gratt. 
40,  42. 

To  induce  the  Baltimore  and  Ohio 
Railroad  Company  to  accept  the  act  of 
March  6th,  1847,  the  city  of  Wheeling 
antl  the  company  entered  into  a  con- 
tract, by  which  Wheeling  undertook  to 
do  certain  thirtgs  therein  specified;  and 
the  committee  of  the  company  agreed 
to  recommend  to  it  to  accept  said  act: 
""It  being  the  intention  of  the  parties 
to  the  agreement,  among  other  things, 
to  secure  to  the  city  of  Wheeling  the 
practical  benefits  of  the  terminus  of 
the  Baltimore  and  Ohio  Railroad,  ac- 
<"ording  to  the  provisions  of  said  law." 
"The  company  is  not  forbidden  by  the 
contract  to  connect  with  the  Ohio 
river,  or  a  railroad  in  the  state  of  Ohio, 
at  any  point  between  the  month  of 
Grave  creek  and  Wheeling.  Baltimore, 
^tc,  R.  Co.  V.  Wheeling,  13  Gratt. 
40,  41. 

C.  AGREEMENT  TO  SUBSCRIBE 
TO  STOCK  OF  FURNACE 
COMPANY. 

The  city  of  Bristol  was  authorized 
by  statute  to  subscribe  and  issue  its 
bonds    for  $25,000   to   the    S.   A.    &   O. 


railroad  company;  provided  said  statute 
should  not  be  in  force  until  the  com- 
pany subscribed  a  certain  sum  to  a 
furnance  company.  The  railroad  com- 
pany merely  procured  a  transfer  to  it- 
self from  the  V.  T.  &  C.  railroad  com- 
pany of  $25,000  of  stock  in  the  furnace 
company;  on  which  stock  the  S.  A.  & 
O.  railroad  company,  being  insolvent, 
did  not  even  pay  the  assessments. 
Held,  the  subscription  of  the  said  sum 
by  the  S.  A.  &  O.  railroad  comp:iny  to 
the  furnace  company  was  a  condition 
precedent  to  the  issuance  of  the  bonds 
of  the  city,  with  which  such  transfer 
was  no  compliance.  Echols  v.  Bristol, 
90  Va.  165,  17  S.  E.  943. 

VII.  Hypothecation  of  Bonds — 
Adjustment  of  Equities. 

County  bonds  issued  to  aid  a  rail- 
road company  were  payable  upon  con- 
struction of  the  railroad  through  the 
county  by  1892.  Before  that  date  the 
company  received  the  bonds  and  ex- 
ecuted a  first  mortgage  to  secure  the 
county  against  the  interest  and  the 
bonds  in  case  the  road  was  not  con- 
structed by  1892.  The  company 
hypothecated  part  of  the  bonds.  Under 
second  and  third  mortgages  afterwards 
executed,  the  railroad  was  sold  sub- 
ject to  the  first  mortgage.  The  pro- 
ceeds were  partly  applied  to  redeem 
the  hypothecated  county  bonds.  Held, 
the  purchasers  are  not  entitled  to  the 
redeemed  bonds  unless  they  first  re- 
fund to  the  general  creditors  as  much 
of  the  proceeds  of  the  sale  as  went  to 
redeem  them.  Washington,  etc.,  R.  Co. 
V.  Lewis,  83  Va.  246,  2  S.  E.  746. 

The  conditions  being  broken  and  the 
interest  coupons  attached  to  said 
county  bonds  held  by  a  purchaser  for 
value  remaining  unpaid,  held,  the  com- 
pany became  the  principal  debtor  and 
the  county  the  surety,  and  that  the 
coupon  holder  was  entrtled  to  be  sub- 
stituted to  the  benefit  of  the  mortgage 
given  by  the  company  to  the  county 
to  secure  the  performance  of  the  con- 
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ditions  upon  which   the  county  bonds 
'were  issued.     Washington,  etc.,  R.  Co. 
T.  Cazenove,  83  Va.  744,  3  S.  E.  433. 

In  a  suit  to  which  the  county  of 
Clark  and  the  A.  L.  &  H.  R.  R.  Co. 
were  parties,  it  was  decreed  that  the 
bonds  were  valid  and  the  mortgage  a 
first  lien  upon  the  property,  which  de- 
cree was  affirmed  upon  appeal.  In  a 
subsequent  suit  by  a  holder  of  the 
county  bonds  to  recover  unpaid  interest 
thereon,  and  in  which  the  plaintiff 
asked  to  be  subrogated  to  the  right  of 
the  county  under  the  mortgage  ex- 
ecuted to  the  county  by  the  A.  L.  &  H. 
R.  R.  Co..  held,  that  the  former  de- 
cree was  res  adjudicata  as  against  the 
county  and  also  against  a  second  com- 
pany which  had  purchased  the  property 
subject  to  the  lien  of  the  mortgage  ex- 
ecuted to  the  county  by  A.  L.  &  H.  R. 
R.  Co.  Washington,  etc.,  R.  Co.  v.  Ca- 
zenove, 83  Va.  744,  3  S.  E.  433. 

In  a  suit  by  subsequent  lienors,  the 
mortgaged  property  was  sold  subject 
to  the  lien  of  this  first  mortgage,  and 
was  purchased  by  a  second  company. 
The  conditions  upon  which  the  county 
bonds  were  issued  being  broken,  and 
the  interest  coupons  unpaid,  and  the 
holder  of  said  coupons  having  brought 
suit  upon  the  bond  executed  by  the 
first  company  to  the  county  and  to 
foreclose  the  mortgage  which  was 
given  to  secure  the  same,  upon  the 
theory  that  the  railroad  company  was 
the  real  principal  and  that  the  county 
was  merely  a  surety,  it  was  held,  that 
the  second  company  which  had  pur- 
chased the  property  of  the  first  sub- 
ject to  the  lien  of  their  first  mortgage 
as  before  stated,  could  not  contest  the 
validity  of  the  county  bonds  and  thus 
relieve  the  property  it  had  purchased 
of  said  lien,  because:  First,  the  pur- 
chase was  made  under  decrees  of  the 
circuit  court  which  adjudged  the  lien 
of  tlie  mortgage  executed  by  the  first 
conpany  to  the  county  to  be  valid  and 
subsisting;  second,  a  purchaser  who 
assumes  to  pay,  or  who  buys  subject 
to  a  mortgage,  can  not  afterwards  con- 


test its  validity;  and,  third,  the  bonds 
and  coupons  having  been  transferred 
for  value  by  the  first  company,  the 
property  mortgaged  for  the  indemnity 
of  the  county  would  be  treated,  in 
equity,  as  in  the  nature  of  trust  prop- 
erty for  the  benefit  of  the  bona  fide 
holders  of  the  bonds  and  coupons, 
without  regard  to  whether  the  bonds 
were  valid  as  against  the  county  or  not. 
Washington,  etc.,  R.  Co.  v.  Cazenove, 
an  Va.  744,  749,  3  S.  E.  433. 

Where  the  court,  in  whose  custody 
the  bonds  were,  appointed  commission- 
ers to  audit  them  in  the  last  suit,  and 
tliey  were  so  audited  and  reported  in 
the  names  of  the  commissioners,  held, 
that  it  was  not  error  to  decree  the  sale 
of  the  mortgaged  property  before  as- 
certaining the  ownership  of  the  bonds, 
as  to  which  there  was  a  controversy. 
Washington,  etc.,  R.  Co.  v.  Cazenove. 
83  Va.  744,  3  S.  E.  43.3,  distinguishing 
Ogden  V.  Brown,  83  Va.  670,  3  S.  E. 
236. 

VIII.  Payment  of  Subscrip- 
tions. 

A.  REQUIREMENT    TO    PAY   IN 
BONDS. 

Public  .subscriptions  to  works  of  in- 
ternal improvement  must  be  paid  in 
bonds,  and  such  bonds  can  not  be  is- 
sued and  sold  in  advance  of  the  proper 
time  for  delivery  under  such  subscrip- 
tion and  the  money  paid  into  the  pub- 
lic treasury  to  be  held  and  afterwards 
paid  under  such  subscriptions.  Such 
issuance  and  sale  of  bonds  may  be  en- 
joined. Neale  t-.  County  Court,  43  W. 
Va.  90,  27  S.   E.  370. 

B.  CONTRACTS  FOR  SALT— SCAL- 

ING. 

Contracts  for  salt,  entered  into  by 
the  county  courts  under  the  act  of  May 
0.  1862,  being  solvable  in  confederate 
currency,  should  be  scaled  to  their 
value  in  gold  at  the  date  of  the  con- 
tract. Dinwiddie  County  v.  Stuart,  28 
Gratt.  526,  557;  Chesterfield  County  v. 
Hall.     80     Va.      321.      See      also,      the 
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C.   PROPERTY  SUBJECT  TO  TAX- 
ATION. 

1.  To  Pay  Subscription  by  Magisterial 

District. 

Where  a  subscription  has  been  made 
by  a  magisterial  district,  levies  made 
by  the  county  court  to  pay  the  samt 
must  be  limited  to  property  within 
such  district.  Neale  v.  County  Court, 
43    W.    Va.   90.   27    S.    E.   370. 

2.  Property  without  City  Limits. 

Under  the  constitution  of  Virginia 
of  1830.  an  act  authorizing  the  com- 
mon council  of  the  city  of  Lynchburg 
to  tax  persons  and  property  within 
the  corporate  limits,  and  for  half  a 
mile  around  and  outside  of  the  corpo- 
rate limits,  to  pay  the  interest  upon 
the  gurranty  by  the  city  of  six  per 
cent,  per  annum  upon  the  stock  of  the 
Virginia  and  Tennessee  Railroad  Com- 
pany, to  the  amount  of  half  a  million  of 
dollars,  is  not  a  violation  of  that  con- 
stitution. Langhorne  t'.  Robinson,  20 
Gratt.  661. 

The  determination  of  the  legislature  j 
that  the  persons  and  property  within 
a  given  radius  outside  the  city  of 
Lynchburg  had  the  same  special  in- 
terest in  the  construction  and  equip- 
ment of  a  rnilroad  as  the  persons  and 
property  within  the  city,  and  that  per- 
sons and  property  both  within  and 
without  the  city,  within  the  prescribed 
radius,  had  such  a  special  interest  in 
the  road  as  to  authorize  a  special  tax 
upon  them,  is  conclusive  upon  the 
courts,  being  a  matter  of  legislative 
discretion.  Langhorne  v.  Robinson,  20 
Gratt.   661.  669. 

8.    Property  of  Beneficiary. 

Taxes  for  county  road  purposes,  and 
for  the  purpose  of  paying  the  interest 
on  the  bonds  of  the  county,  which 
were  given  to  raise  money  for  a  sub- 
scription to  the  said  railroads,  may  as  ' 
Inwfully  be  levied  on  railroads  as  for 
any    other    county    purpose.     Shenan-  j 


doah    Val.    R.    Co.    v.    Supervisors.    7S 
Va.   269,   270. 

Speaking  upon  this  point,  the  court 
says:  "It  is  further  assigned  as  er- 
ror, that  a  tax  was  levied  to  pay  the 
interest,  etc.,  on  the  bonds  of  the 
county  which  were  given  to  raise 
money  for  a  subscription  to  this  very 
road.  This  objection  is  more  specious 
than  real.  The  railr*tad  is  not  required 
to  pay  this  tax  because  it  was  a  >ul)- 
scription  to  it,  nor  is  it  excused  fr<»:n 
paying  its  due  share  of  this,  like  i.ny 
other  county  tax,  in  so  far  as  it  1  e- 
comes  a  property  owner  in  the  county, 
along  with  all  other  property  owners 
in  said  county,  nil  paying  a  uniform  tax 
in  proportion  to  their  respective  pos- 
sessions, assessed  upon  the  same  uni- 
form basis."  Slienand(  ah  Val.  R.  Co. 
f.  Supervisors,  78  Va.  269.  284. 

IX.  Rig^hts  and    Liabilities  of 

State,  County  or  City  as 

Stockholder. 

In  the  year  1843,  the  state  of  Vir- 
ginia held  $160,000  of  common  stock 
in  the  Petersburg  Railroad  Company^ 
and  was  a  creditor  of  the  company  for 
$150,000  of  principal  money  loaned,  and 
$13,300  interest  in  arrear.  On  the  25th 
of  March,  1843,  an  act  was  passed  by 
the  general  assembly  increasing  the 
capital  stock  of  the  company  to  the 
extent  of  its  debt  to  the  state,  and  au- 
thorizing the  board  of  public  works  to 
subscribe  the  amount  of  this  debt  to 
the  stock  of  the  company  upon  certain 
conditions.  These  conditions  required 
a  mortgage  to  be  executed  creating  a 
first  lien  on  the  entire  property  of  the 
company  and  all  its  net  inc«>me.  con- 
ditioned to  pay  the  then  debt  of  the 
state  in  full  whenever  the  company 
should  fall  to  pay  dividends  of  three 
per  cent,  per  annum  on  all  the  «t<  ck 
(  f  the  state  in  the  company.  The  act 
further  required  the  officers  of  the  com- 
pany to  set  apart  out  of  its  gross 
receipts  the  amount  of  this  three  per 
cent,  dividend  and  to  pay  the  same  int«^> 
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the  treasury  of  the  state  to  the  credit 
of  the  board  of  public  works.  On  de- 
fault of  such  payment  there  was  re- 
served to  the  state,  by  the  terms  of 
the  act,  the  right  to  obtain  judgment, 
on  thirty  days'  notice,  for  the  same; 
and  furthermore,  the  president,  direct- 
ors, and  treasurer  of  the  company  were 
made  liable  for  such  default  in  the  sum 
of  $1,000  each,  recoverable  by  the 
board  of  public  works  oti  ten  days* 
notice.  On  the  26th  of  January,  1850, 
an  act  was  passed  authorizing  the 
state  to  guarantee  the  payment  of  cer- 
tain bonds  of  the  city  of  Petersburg 
to  the  amount  of  $323,500;  and  as  in- 
demnity against  any  loss  which  might 
result  to  the  state  in  consequence  of 
such  guaranty,  the  city  of  Petersburg 
pledged  and  mortgaged  to  the  board 
of  public  works  3235  shares  of  the  capi- 
tal stock  of  the  Petersburg  Railroad 
Company.  Subsequently,  the  city  of 
Petersburg  sold  these  3235  shares  of 
mortgaged  stock  to  one  Reuben  Rag- 
land.  Subsequently,  certain  parties 
claiming  to  be  stockholders  in  the 
Petersburg  Railroad  Company,  filed  a 
bill  in  the  circuit  court  of  the  city  of 
Richmond  against  the  Petersburg  Rail- 
road Company,  Reuben  Ragland,  the 
board  of  public  works,  and  several  other 
persons  for  the  purpose  of  setting  aside 
certain  acts  of  the  railroad  company 
done  in  favor  of  Ragland  as  the  holder 
of  a  large  amount  of  the  stock  of  the 
company,  and  prayed  for  the  appoint- 
ment of  a  receiver  for  the  road.  Rag- 
land answered  this  bill  and  subse- 
quently filed  a  cross  bill  to  enjoin  the 
sale  of  the  stock,  which  the  state  had 
returned  to  the  city  of  Petersburg  and 
which  that  city  was  proceeding  to  sell 
to  make  the  purchase  price  thereof  due 
upon  its  sale  to  htm.  In  this  cross 
bill  Ragland  also  asked  that  the  status 
of  the  stock  be  determined,  as  pre- 
ferred, guaranteed  or  common  stock. 
Whether  the  circuit  court  of  the  city 
of  Richmond  had  jurisdiction  to  en- 
tertain the  suit  or  not,  depended  upon 
whether   the   state,   as   represented    by 


the  board  of  public  works,  was  a  proper 
party  defendant,  and  this  depended 
upon  whether  the  state  had  an  interest 
in  the  stock.  Held,  that  the  state  was 
doubly  interested  in  any  suit  affecting 
the  disposition  of  the  stock  or  fran- 
chises of  the  company;  that  as  to  the 
character  of  the  stock,  as  well  as  to 
its  disposition  and  sale,  the  state  had 
a  certain  and  valuable  interest;  and  that 
the  board  of  public  works,  standing 
toward  the  state  and  the  railroad  com- 
pany and  the  city  of  Petersburg  in  the 
position  of  mortgagee,  was  a  neces- 
sary and  proper  party  defendant  in 
both  cases.  Ragland  v.  Broadnax,  29 
Gratt.  401. 

Character  and  Status  of  Stock. — 
Upon  suit  to  determine  the  character 
and  status  of  this  stock,  it  was  held, 
that  said  stock  was  entitled  to  a  divi- 
dend of  one  and  one-half  per  cent,  per 
share  semiannually,  to  be  paid  out  of 
any  earnings  of  the  said  company,  and 
that  in  the  event  of  any  semiannual 
dividends  being  declared  upon  the  com- 
mon stock  of  said  company,  exceeding 
said  one  and  one-half  per  cent.,  the 
said  stock  was  entitled,  in  addition  to 
said  one  and  one-half  per  cent,  charge- 
able upon  the  gross  earnings  of  said 
company,  to  receive  out  of  the  net 
earnings  of  said  company  a  sum  suffi- 
cient to  make  its  aggregate  dividend 
equal  to  that  received  by  the  stock- 
holders, and  that  in  case  of  the  default 
of  the  company  to  pay  said  one  and 
one-half  per  cent,  semiannually,  the 
board  of  public  works  might  be  re- 
quired to  foreclose  the  mortgage  made 
to  secure  said  payment  and  to  realize 
by  a  sale  of  the  corporate  property,  in 
said  mortgage  mentioned,  the  sum  of 
one  hundred  and  sixty-tHree  thousand, 
five  hundred  dollars  to  be  divided 
ratably  among  the  tlien  holders  of  the 
said  stock.  Ragland  v,  Broadnax,  29 
Gratt.  401. 

Acts  Injurious  to  Municipality 
as  Stockholder.  —  Although  a  mu- 
nicipal stockholder  in  a  corporation 
may    enjoin    it    frorii    employing    the 


278 


Municipal,  State  and  County  Aid 


property  or  powers  of  the  corpo- 
ration for  a  purpose  wholly  or 
materially  different  from  that  which 
was  designed  by  the  act  of  incorpora- 
tion, yet  it  has  no  right  to  enjoin  it 
from  doing  what  is  in  direct  further- 
ance of  the  object  of  its  creation,  and 
for  the  benefit  of  all  the  stockholders 
as  such;  though  it  may  be  injurious  to 
such  stockholder  in  another  character; 
or  the  interest  of  some  other  person 
or  the  public  may  be  injuriously  af- 
fected by  the  work  about  to  be  ex- 
ecuted. Baltimore,  etc.,  R.  Co.  v. 
Wheeling,  13   Gratt.  40,  42. 

Dividends — Judgment  against  State 
—  Satisfaction.  —  By  an  amendment 
of  the  charter  of  the  James  River 
Company  passed  on  the  17th  day 
of  February,  1820,  and  duly  ac- 
cepted by  the  company,  the  com- 
pany became  the  agent  of  the  state  to 
carry  on  the  work  on  state  account 
and  under  the  direction  and  control 
of  the  general  assembly;  and  it  was 
agreed  between  the  state  and  the  com- 
pany that,  in  lieu  of  the  annual 
dividends  which  might  have  been  there- 
after, declared  on  the  stock,  the  com- 
pany should  be  allowed  twelve  percen- 
tum  per  annum  on  its  stock  for  twelve 
years  from  the  commencement  of  the 
amendatory  act,  and  fifteen  percentum 
per  annum  thereafter  forever.  The 
obligation  upon  the  part  of  the  state 
was  recognized  a*nd  reaffirmed  by  sub- 
sequent acts  of  the  general  assembly 
down  to  and  including  the  act  of  March 
23,  1860.  Plaintiff's  decedent  was  the 
owner  of  tweVve  shares  of  the  stock 
upon  which  this  annuity,  or  dividend 
had  been  paid  down  to  the  first  day  of 
January,  18G5.  On  the  first  day  of 
July,  1871,  the  state  was  in  arrears  for 
the  annuity  upon  decedent's  stock  in 
the  sum  of  $2,220,  for  which  amount, 
plaintiff  as  executrix,  after  having  made 
demand  of  payment  upon  the  first  and 
second  state  auditors,  and  been  refused, 
brought  suit  against  the  state  in  the 
circuit  court  of  the  city  of  Richmond. 
Held,   that    the   claim   was    one    upon 


which  suit  could  be  maintained  against 
the  state  and  judgment  rendered,  but 
that  the  judgment  being  for  more  than 
$300,  the  court  had  no  authority  to  re- 
quires the  auditor  of  public  accounts  to 
issue  his  warrant  for  the  amount;  that 
the  provision  for  the  payment  of  such 
judgment  being  expressly  reserved  to 
legislative  discretion,  must  be  left  to 
that  discretion;  the  powers  of  the  court 
being  limited  to  the  decision  that  the 
debt  was  just  and  due  and  ought  to  be 
paid  and  that  the  state  had  consented 
to  being  sued  thereon.  Higginbotham 
V.  Commonwealth,  25  Gratt.  627. 

X.  Rights  of  Taxpayers  Where 
Subscription    Illegal  or  Im- 
properly Conducted. 

It  is  well  settled  that  a  court  of 
equity  has  jurisdiction  of  a  suit  brought 
by  citizens  and  taxpayers  of  the  county 
to  enjoin  the  supervisors  of  the  county 
from  issuing  county  bonds  for  the  pay- 
ment of  a  county  subscription  to  the 
stock  of  the  railroad  company.  Redd 
V.    Supervisors,    31    Gratt.    695,    698. 

K  court  of  equity  has  jurisdiction  to 
perpetually  enjoin  a  municipal  corpo- 
ration from  subscribing  to  the  stock  of 
a  railway  company  and  from  issuing  its 
bonds  in  payment  thereof  in  violation 
of  the  provisions  of  the  state  constitu- 
tion.    List  V,  Wheeling,  7  W.  Va.  501. 

Though  the  act  of  January  15th,  1875^ 
sess.  acts,  1874,  ch.  37,  p.  29,  provides  .n 
mode  by  which  the  qualified  voters  of 
a  county  or  corporation  may  contest 
the  due  returns  of  the  election  or  de- 
cision of  the  voters  of  said  county  or 
corporation  upon  the  question  whether 
the  county  or  corporation  shall  sub- 
scribe to  the  stock  of  an  internal  im- 
provement company,  a  court  of  equity 
still  has  jurisdiction  of  the  question 
upon  a  bill  filed  by  fifteen  or  more  of 
the  citizens  and  taxpayers  of  the  county 
or  corporation,  and  to  enjoin  the  issue 
of  the  bonds  of  said  county  or  corpora- 
tion in  payment  of  said  subscription  if 
the  proceeding  has  not  been  properly 
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conducted.  Redd  v.  Supervisors  Henry 
County,  31  Gratt.  695.  See  also,  the 
titles  MUNICIPAL  CORPORA- 
TIONS, ante,  p.  149;  MUNICIPAL, 
STATE  AND  COUNTY  SECURI- 
TIES. 

XI.  Agreement  of  Donee  to  Re- 
deem Bonds— Construction. 

In  the  year  1862  -a  general  assembly 
of  the  state  of  Virginia  authorized  the 
issue  to  the  president  and  directors  of 
the  James  River  &  Kanawha  Company 
registered  stock  of  the  commonwealth 
not  exceeding  $200,000,  when  the  said 
company  should  execute  their  bond  in 
the  penalty  of  $400,000,  with  condition 
to  return,  in  like  registered  stock  of 
this  commonwealth,  such  amount  of 
said  stock  as  might  be  applied  under 
said  act  to  the  purposes  therein  desig- 
nated, with  interest  thereon,,  within  six 
years  after  the  date  of  such  bond. 
Under  this  act  the  registered  stock  of 
the  commonwealth  was  issued  to  the 
Canal  Company  to  the  amount  of  $180,- 
000.  The  Canal  Company  up  to  the 
year  1867  had  not  fulfilled  the  condi-  j 
tion  of  its  obligation  to  the  state  in  re- 
gard to  the  issuance  of  these  bonds.  ! 
In  the  last-named  year  (1867)  the  com-  | 
pany  was  again  the  applicant  for  the  ! 
extension  of  its  franchises  and  its  | 
power  to  borrow  money.  The  legis- 
lature was  not  willing  to  grant  its 
prayer  except  upon  the  condition  that 
it  would  fulfill  this  obligation  in  regard 
to  the  $180,000  of  bonds  issued  under 
the  act  of  the  year  1862;  and  they 
passed  the   act   of  March    1,    1867,  au- 


thorizing the  company  to  borrow  $750,- 
000  upon  the  faith  of  its  own  credit 
and  to  execute  a  mortgage  upon  its 
own  property  and  franchises,  to  secure 
the  payment  of  said  sum;  but  with  the 
proviso  that  the  company  should  rec- 
ognize the  $180,000  of  state  bonds  re- 
ceived by  it  under  the  act  of  1862  as 
a  part  of  its  floating  indebtedness,  and 
that  it  should  discharge  the  same  either 
by  paying  said  bonds  or  delivering  to 
the  holders  thereof  an  equal  amount  of 
the  registered  stock  of  the  common- 
wealth issued  prior  to  the  17th  day  of 
April,  1861,  for  the  full  amount  of  the 
principal  and  interest.  Held,  that  said 
act  of  March  1,  1867,  though,  when  ac- 
cepted by  the  company,  it  created  a 
contract  between  the  company  and  the 
state,  did  not  create  a  contract  between 
the  company  and  the  holders  of  the 
$180,000  of  state  bonds  therein  men- 
tioned; and  that  a  holder  of  one  of 
said  bonds  could  not  maintain  an  ac- 
tion thereon  against  the  company. 
Stuart  V.  James  River,  etc.,  Co.,  24 
Gratt.  294. 

Though  the  company  had  executed  a 
mortgage  on  its  property  to  secure  the 
money  authorized  to  be  borrowed  by 
the  act  of  March,  1867,  yet  if  the  com- 
pany had  not  in  fact  borrowed  the 
money  or  made  use  of  the  bonds  in- 
tended to  be  secured  by  the  mortgage, 
it  could  not  be  held  to  have  accepted 
the  terms  of  the  act  or  to  have  become 
liable  under  its  proviso,  in  relation  to 
said  $180,000  of  state  bonds.  Stuart 
V.  James  River,  etc.,  Co.,  24  Gratt.  294. 
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MUNICIPAL  CORPORATIONS;  MUNICIPAL,  STATE  AND  COUNTY 
AID,   ante,   p.   260;  USURY. 

!•  Scope  of  TitlO.  '  whereby  he  promised  to  pay  the  same 

T     1    J  11  ^      '  to  the   bank  one  hundred  and  twenty 

Includes  generally,  promissory  notes     ,  ^  .    .  ,  \ 

executed  by  counties  and  by  municipal  <'.»y*  f "«^  '^^''  respective  dates  and 
corporations;  state,  city,  and  county  ^'8"^<*  !.''^*'""^•  J- »•  t«^"»  [''^Lew's 
warrants,  orders,  and  certificates;  the  ^"""'y-  .'"  ''"  ='^'"'"  ''^'^"K*'*  ''^  ""= 
small  note  currency  issued  during  the  ^ ''''"''  against  Lews  county  to  recover 

war  between    the     states;    and     state. !  «'"=  =""«""»  °J  ♦•"=  '"='";  ^*'^'  *''V'' 

_     .         J     •*     u      J         J  notes  were  the  notes  of  J.  B.  and  not 

county  ^nd  city  bonds  and  coupons.  ,  ,  »       .  ^     . 

I  the  notes  of  Lewis  county.     Exchange 

II.    PromiBSOry    Notes.  Bank  v.  County,  28  W.  Va.  273. 

A.  AUTHORITY      OF      COUNTY    C.   RATIFICATION. 

COURT  TO   ISSUE.  I      The  county  court  being  wholly  with- 

in the  absence  of  express  legislative  out  authority  to  borrow  money  for  the 
authority,  the  county  court  has  no  purpose  of  building  a  courthouse  and 
•power  to  borrow  money  and  issue  ne-  executing  negotiable  notes  for  the  pay- 
gotiable  notes  for  the  purpose  of  build-  nient  of  the  money  so  borrowed,  such 
ing  a  county  courthouse,  and  notes  so  ,  action  on  its  part  is  ultra  vires  and 
issued  are  absolutely  void.  Exchange  |  void  and  incapable  of  ratification  by 
Bank  v.  County,  28  W.  Va.  273.  ;  the   county,   since  the   county  can   not 

B.  EXECUTION  BY  AGENT.  j  "•"/  '^J"^  "^.^'^^  '*  ""  "°*  authorize 

In.  1854    the   county   court   of   Lewis    '"   'J^'  ^''^TTV/     5,"''''"^^  ^' 
.      ,      •        J  .        •     J    »     v    I  ,       \v.  County,  28  W.  Va.  273. 
county,   having  determined   to  build   a  •" 

new  courthouse  and  clerk's  office,  the  j         jjj    WamUltS  Or  Orders. 

cost  of  which  was  to  be  paid  m  four  I 

equal  annual  installments,  by  an  order  |  A.    ORDER    FOR    ISSUANCE    OF 

entered  or   record,  contracted  for   the  WARRANT. 

erection  thereof  on  the  terms  afore-  !  A  contract  is  made  with  the  execu- 
tive, under  an  authority  given  by  law, 
which  directs  that  the  auditor  shall  is- 
sue warrants  upon  the  orders  of  the 
executive.  The  executive  refuses  to 
give  such  order.  The  party  aggrieved 
may  resort  to  the  courts,  by  original 
petition,  and  have  his  rights  enforced 
by  their  judgment.     Shields  v»  Com.,  4 


said.  In  December,  1854,  said  court 
appointed  J.  B.  its  agent  to  borrow  the 
money  necessary  to  meet  the  engage- 
ments of  the  county  with  its  contract- 
ors and  pledged  the  county  for  the 
payment  thereof.  J.  B.  borrowed  from 
the  Exchange  Bank  of  Virginia 
$4,075.04  for  that  purpose,  for  which  he 
made  to  the  bank  four  negotiable  notes,  |  Rand.  541. 


Municipal,  State  and  County  Securities 


28.^ 


It  seems  that  in  such  cases  the  party 
may  obtain  redress  either  in  courts  of 
law  or  equity,  as  the  circumstances  of 
the  case  may  give  jurisdiction  to 
cither  tribunal.  Shields  v.  Com.,  4 
Rand.  541. 

B.  PREREQUISITES     TO     ISSU- 
ANCE—ELECTION. 

A  county  court  can  not  bind  the 
kvies  of  future  years  under  §§  25,  26, 
ch.  194,  acts,  1872-73,  to  pay  for  im- 
provements made  on  roads  and  bridges, 
without  first  submitting  all  questions 
in  relation  thereto  to  a  vote  of  the 
people  as  required  by  §  8,  art.  10,  of 
the  constitution.  And  the  certificates 
of  indebtedness  issued  to  tlie  contractor 
payable  out  of  the  levies  of  future 
years  without  such  vote  having  been 
taken  are  absolutely  void  and  no  re- 
covery can  be  had  either  on  the  certifi- 
cates themselves,  or  on  an  implied  con- 
tract for  the  work  and  labor  done. 
Davis  V.  Wayne  County  Court,  38  W. 
Va.  104,  18  S.  E.  373. 

Section  8  of  article  10  of  the  con- 
stitution prohibits  the  incurring  of  any 
indebtedness  by  a  county  court  which 
can  not  be  paid  out  of  the  funds  on 
hand  and  the  levy  for  the  current  fiscal 
year,  unless  all  questions  connected 
with  the  contracting  of  such  debt  have 
been  first  submitted  to  a  vote  of  the 
people  and  have  received  three-fifths 
of  all  the  votes  cast  for  and  against 
the  same.  W.  Va.  Code,  1891,  p.  46. 
"Without  such  vote  a  county  court  can 
not  bind  the  levies  of  future  years,  and 
county  orders  or  warrants  issued  in 
violation  of  this  provision  are  abso- 
lutely null  and  void  and  no  recovery 
can  be  had,  either  on  the  warrant  or 
on  the  original  consideration.  Mer- 
chants' Nat.  Bank  v.  Spates,  41  W.  Va. 
27,  23  S.  E.  681,  682;  Merchants'  Nat. 
Bank.  v.  Williams,  41  W.  Va.  37,  23 
S.  E.  685. 

C.  PAYMENT. 

1.    Order  of  Payment. 

A.  was  the  secretary  of  the  board  of 
supervisors  of   the   county   of    H.,   and 


there  was  to  his  credit  on  the  books  of 
the  treasurer  for  claims  held  by  him 
against  the  county,  $1,649.  Blank  war- 
rants signed  by  the  chairman  of  the 
board  were  left  with  him,  and  he  filled 
up  and  sold  warrants  to  a  considerably 
larger  amount  than  the  sum  due  to 
him.  Warrants  to  near  the  amount  due 
are  registered,  and  among  these  one 
for  $350,  sold  to  W.;  but  there  were 
other  warrants  sold  before  the  one  sold 
to  W.,  and  if  they  had  been  registered 
before  W.'s  the  fund  would  have  been 
exhausted,  and  would  have  left  noth- 
ing to  be  applied  to  W.'s  warrant. 
Upon  an  indictment  of  A.  for  larceny 
of  the  check  given  by  W.  for  payment 
of  the  warrants,  held,  the  warrants  are 
to  be  paid  in  the  order  in  which  they 
are  registered,  and  there  being  suffi- 
cient to  pay  W.'s  warrant,  as  well  as 
all  the  warrants  registered  1)efore  it,. 
A.  can  not  be  convicted  of  the  larceny 
charged.  Anable  v.  Com.,  24  Gratt. 
563. 

2.  Scaling. 

Where  specie  was  lent  to  the  colony 
of  Virginia  before  the  Revolutionary 
war,  a  certificate  issued  during  the  pa- 
per money  times  for  interest  upon  it,, 
ought  to  be  reduced  according  to  the 
scale  of  depreciation,  and  to  be  con- 
sidered as  a  payment  of  its  nominal 
amount.  Commonwealth  v,  Newton,  1 
Hen.  &  M.  90. 

3.  Rights  of  Assignees. 

The  rights  of  an  assignee  of  a  war- 
rant or  order  are  in  no  wise  superior 
to  those  of  the  assignor.  Merchants* 
Nat.  Bank  v.  Spates,  41  W.  Va.  27,. 
23  S.  E.  681;  Davis  v.  Wayne  County 
Court,  38  W.  Va.  104,  18  S.  E.  373. 

4.  Actions  on  Warrants, 
a.    Form  of  Remedy. 

Where  the  common  council  of  a  mu« 
nicipal  corporation  has  given  its  cred- 
itor an  order  on  its  treasurer  for  the 
payment  of  his  claim,  and  then  refuses 
to  pay  it  or  provide  for  its  payment, 
nandamus  is  the  creditor's  proper  rem- 
edy,  and  he  is  not  required  to  first  re- 
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duce  his  claim  to  -judgment  by  one  of 
the  ordinary  actions  at  law.  Thomas 
V.  Mason,  39  W.  Va.  526,  20  S.  E.  580. 

An  action  of  assumpsit  will  not  lie 
against  a  county  court  upon  an  order 
issued  by  the  county  upon  the  sheriff 
of  the  county,  in  favor  of  the  holder 
of  such  order.  The  proper  remedy  is 
by  mandamus  to  compel  said  court  to 
levy  a  fund  for  the  payment  of  such 
order.  RatcliflF  v.  County  Court,  33  W. 
Va.  94,  10  S.  E.  28;  Canby  v.  Board  of 
Education,   19  W.   Va.   93. 

If,  however,  said  orders  are  not  a 
still  subsisting  liability,  then  plaintiff 
may,  by  any  proper  action,  sue  the 
county  on  the  original  cause  of  action, 
if  any  existed.  Ratcliff  v.  County  Court, 
:\3  W.  Va.  94,  10  S.  E.  28. 

Where  County  Has  Provided  Funds 
In  Hands  of  Sherifif  or  Treasurer. — But 
where  the  county  has  provided  funds 
and  the  sheriff  fails  to  pay  said  orders, 
the  remedy  is  by  notice  against  the 
sheriff,  under  the  statute  to  compel 
such  payment  Ratcliff  v.  County 
Court,  33  W.  Va.  94,  10  S.  E.  28;  Canby 
V.  Board  of  Education,  19  W.   Va.  93. 

When  the  county  court  has  provided 
a  fund  in  the  hands  of  the  sheriff,  ex 
officio  the  county  treasurer,  for  the 
payment  of  claims  against  the  county, 
and  has  caused  to  be  issued  and  de- 
livered to  the  creditor  an  order  for  his 
claim  in  form  or  effect  as  provided  in 
§  37,  ch.  39,  of  the  Code,  and  the  sher- 
iff, without  fault  on  the  part  of  the 
court,  fails  or  refuses  to  pay  the  or- 
der, the  creditor's  remedy  is  against 
the  sheriff.  Section  39,  ch.  39,  Code. 
Ratcliffe  v.  County  Court,  36  W.  Va. 
202,  14  S.  E.  1004;  Welty  v.  County 
Court,   46   W.   Va.   460,   33   S.    E.   269. 

b.    Defenses. 

<1)     Debt    in    Excess    of   Authorized 
Limit. 

Where  en  incorporated  town  has  con- 
tracted for  work  to  be  done  upon  its 
streets,  which  work  is  done  as  pro- 
vided in  the  contract,  accepted  by  the 
town,  and  orders  issued  upon  its  treas- 


ury for  the  amount  agreed  to  be  paid 
therefor,  such  orders  being  presented 
and  payment  refused,  and  the  holder 
of  the  orders  sues  out  an  alternative 
writ  of  mandamus,  and  defendant  files 
his  return  and  answer,  offering  no  de- 
fense, except  that,  for  the  same  year 
in  which  the  contract  was  made  and 
the  work  done,  it  had  already,  prior  to 
the  making  of  the  contract,  created  a 
greater  amount  of  indebtedness  than 
the  amount  of  the  levy  it  was  author- 
ized to  make  upon  the  taxable  prop- 
erty and  persons  and  all  other  sources 
of  revenue  of  the  town  to  pay  it.  for 
such  answer  to  be  sufficient  to  defeat 
recovery  it  must  show  clearly  that  it 
had  created  such  indebtedness  to  the 
full  extent  of  its  authority  to  levy  be- 
fore it  made  the  contract  with  plain- 
tiff, or,  if  its  said  prior  indebtedness 
had  not  reached  the  full  limit  allowed 
by  law,  it  should  have  shown  that  it 
had  actually  paid,  on  account  of  such 
contract  for  which  said  orders  were 
issued,  the  amount  the  plaintiff  could 
be  entitled  to  receive  out  of  such  levy. 
Roe  V.  Philippi,  45  W.  Va.  785,  32  S. 
E.   224. 

(8)    Statute  of  Limitations. 

The  right  of  a  holder  of  a  county 
warrant  drawn  on  funds  in  the  hands 
of  a  county  treasurer,  and  duly  regis- 
tered, to  assert  his  claim  against  a 
fund  created  by  the  treasurer  for  the 
indemnity  of  his  sureties  is  never, 
barred  as  to  the  treasurer,  and  as  to 
the  sureties  is  not  barred  until  ten 
years  from  the  time  the  right  of  ac- 
tion thereon  accrues.  Jennings  v.  Tay- 
lor, 102  Va.  191,  45  S.  E.  913. 

A  county  warrant  issued  against 
funds  in  the  hands  of  a  county  treas- 
urer, and  duly  registered,  operates  pro 
tanto  as  an  equitable  assignment  of  so 
much  of  the  funds  in  the  hands  of  the 
treasurer  as  is  necessary  to  meet  its 
payment;  and  the  treasurer  and  his 
sureties,  having  notice  of  the  assign- 
ment by  reason  of  the  registration  of 
the  warrants,  are  liable  to  the  holders 
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thereof.  Upon  this  liability  there  is  no 
limitation  as  to  the  treasurer,  and,  as 
to  the  sureties,  the  limitation  is  ten 
years  from  the  time  the  right  of  action 
accrues.  Jennings  v.  Taylor,  102  Va. 
191,   45   S.    E.  913. 

c.  Evidence— Validity  of  Warrant- 
Burden  of  Proof. 
The  mere  fact  that  a  county  levy  is 
made  to  pay,  among  other  demands, 
unpaid  orders  on  the  county  treasurer 
issued  under  orders  made  in  former 
years,  does  not  raise  a  presumption 
that  such  orders  were  issued  in  viola- 
tion of  §  8  of  article  10  of  the  con- 
stitution. The  burden  of  proving  that 
such  orders  or  warrants  are  not  valid 
as  hiving  been  issued  contrary  to  the 
provision  of  said  section  is  on  him  who 
alleges  it.  Armstrong  v.  Taylor,  41  W. 
Va.  602,  24   S.   E.  993. 

IV.  Municipal  and  County 
Bonds. 

A.  POWER  TO  ISSUE. 
1.   Generally. 

A  municipal  corporation  can  not 
borrow  money  and  issue  its  bonds 
therefor  unless  the  power  to  do  so  be 
conferred  by  legislative  enactment  ex- 
pressly given,  or  clearly  implied.  But 
every  municipal  corporation  has  the 
power  to  purchase  and  hold  all  the  real 
estate  reasonably  necessary  to  the 
proper  exercise  and  enjoyment  of  the 
powers  conferred  upon  it,  or  essential 
to  the  purposes  for  which  it  was  cre- 
ated, and,  as  incident  to  this  power, 
may  purchase  on  credit  and  bind  itself 
by  the  execution  of  a  bond,  note,  or 
other  nonnegotiable  security  for  de- 
ferred payments.  Richmond,  etc.,  Imp. 
Co.  V.  West  Point,  94  Va.  668,  27  S. 
E.  460. 

Sound  reason,  no  less  than  authority, 
forbids  that  it  should  be  held  that  a 
corporation  may  not  incur  a  debt  in 
the  exercise  of  its  appropriate  powers, 
or  may  not  purchase,  upon  a  credit, 
property  which  is  required  for  purposes 
authorized  by  its  charter.     Having  the 


j  p  i^'cr    to    make    the    purchase,    it   had 
!  authority    to    do    so   upon   a    credit    to 
i  which  there  was  no  limit  but  its  own 
'  discretion,  and  the  right  to  give  bonds 
would    follow    as    a    necessary    conse- 
quence;  for  power  to  contract  a  debt 
must    carry   with    it    power    to    give   a 
suitable    acknowledgment     of     the     in- 
debtedness.    Richmond,  etc.,   Imp.   Co. 
V.  West  Point,  94  Va.  668,  27  S.  E.  460. 

County  Bonds. — A  county  has  no  in- 
herent right  to  borrow  money  and  give 
its  bonds  for  payment.  Such  power , 
may-  be  granted  it  by  the  legislature 
either  in  express  terms  or  by  implica- 
tion; in  view  however  of  the  dangerous 
nature  of  such  authority,  its  great  lia- 
bility of  abuse  and  the  constant  habit 
of  the  legislature  to  grant  it  in  terms^ 
when  intended,  the  implication,  to  be 
justified,  should  be  very  clear  if  not 
irresistible.  Bonsack  v.  Roanoke 
County,  75  Va.   585. 

Power  Not  Implied  from  Act  Au- 
thorizing Allowance  to  Soldiers  and 
Sailors  and  Their  Families. — Under  an 
act  of  the"  legislature  passed  October 
31,  1863,  it  was  the  duty  of  the  county 
and  corporation  courts  to  make  an  aU 
lowance  in  money  or  supplies  to  sol- 
diers and  sailors  and  their  families,  of 
such  liberal  amount  and  in  such  pro- 
portions,  as  should  be  deemed  just  and 
sufficient;  and  it  was  declared  that  the 
allowance  should  be  charged  on  the 
county,  city  or  town,  and  that  "pro- 
vision should  be  made  for  its  payment 
in  the  manner  prescribed  by  law  for 
suras  legally  chargeable  on  counties^ 
cities  and  towns."  The  manner  pre- 
scribed by  existing  laws  was  by  county 
levy.  The  county  court  of  R.  county,, 
in  December,  1863,  appointed  R. 
G.  H.  county  agent  and  treasurer 
of  a  fund  to  be  created  by  loans, 
obtained  on  county  bonds,  for  the 
purpose  of  furnishing  supplies  as 
conterrplated  by  the  said  act.  The 
agent  borrowed  $10,000  from  B.  &  K. 
and  executed  to  them  five  bonds  of 
$2,000  each,  sealed  with  the  seal  of  the 
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county,  and  dated  February  21,  1^65. 
Held,  that  the  act  neither  in  express 
terms,  nor  by  necessary  implication, 
empowered  the  county  to  borrow 
money  and  issue  bonds  for  its  pay- 
ment, and  consequently  the  bonds  are 
void.  Bonsack  v,  Roanoke  County,  75 
Ya.  585. 

The  supplies  were  to  be  procured  by 
purchase,  and,  if  need  be,  by  impress- 
ment, through  agents  appointed  for  the 
purpose,  and  the  debts  thus  contracted 
-were  to  be  paid  in  the  manner  and  by 
the  means  indicated.  The  express 
designation  of  a  particular  mode  of 
raising  the  means,  excludes  every  other, 
though  the  borrowing  of  money  might 
y>t  deemed  by  some  a  more  appropriate 
mode  than  a  levy  in  the  ordinary  way. 
Bonsack  v.  Roanoke  County,  75  Va. 
585. 

The  authorized  allowance  of  "money** 
Avithin  the  discretion  of  the  courts,  in- 
stead of  "supplies,"  must  be  understood 
as  limited  to  money  on  hand  at  the 
passage  of  the  act,  and  such  as  might 
be  raised  by  subsequent  levies.  Bon- 
sack V.  Roanoke  County,  75  Va.  585. 

2.    Construction   of   Power — Authority 
to  Issue  Coupon  Bonds. 

That  express  power  to  a  municipal 
corporation  to  borrow  money  includes 
the  power  to  issue  its  bonds,  or  other 
usual  securities,  to  the  lender,  is  a 
proposition  now  too  well  settled  to  be 
•questioned.  Without  such  incidental 
power,  the  power  to  borrow  money 
would  ordinarily  be  nugatory,  and 
wherever  a  general  power  to  do  a  thing 
is  given,  every  particular  power  neces- 
sary for  doing  it,  is  included.  Bunch 
f.  Fluvanna  County,  86  Va.  452,  10  S. 
E.   532. 

Legislative  authority  to  issue  "coupon 
bonds,"  implies  the  right  to  is.-ue  bonds 
and  coupons  payable  to  bearer,  which 
are  negotiable  instruments,  having  all 
the  qualities  and  incidents  of  commer- 
cial paper.  Arents  v.  Com.,  18  Gratt. 
750:  Supervisors  v,  Randolph,  89  Va. 
€14,  16  S.  E.  722. 


A  municipal  corporation  having  a 
general  authority  under  its  charter  to 
contract  loans  or  cause  to  be  issued 
certificates  ef  debt  or  bonds,  may  issue 
coupon  bonds.  Lynchburg  v.  Slaugh- 
ter, 75  Va.  57. 

The  county  court  of  Ohio  county  is- 
sued bonds  to  the  amount  of  $300,000, 
payable  to  the  Hempfield  Railroad 
Company,  due  in  twenty  years,  with  in- 
terest payable  semiannually,  after  hav- 
ing been  authorized  to  subscribe  that 
sum  to  the  capital  stock  of  the  com- 
pany, by  the  voters  of  Ohio  county,  at 
an  election  held  according  to  law. 
Held,  that  the  court  acted  within  the 
scope  of  the  authority  and  the  powers 
granted  it  in  the  01st  chapter  of  the 
Code  of  Virginia,  1849.  Goshorn  t/. 
Board  of  Supervisors,  1  W.  Va.  307. 

B.  FOR  WHAT  PURPOSES  BONDS 

MAY  BE  ISSUED. 
1.    Purchase  of  Salt 

Under  the  statute  passed  by  the  leg- 
islature of  Virginia,  at  Richmond,  on 
May  9,  1862,  authorizing  counties  to 
purchase  salt  for  distribution  to  their 
people,  the  county  court  of  Green- 
brier, which  was  under  the  control  of 
that  government  in  1862,  made  a  con- 
tract with  S.  for  the  purchase  of  a  cer- 
tain quantity  of  salt,  which  was  then 
delivered  by  S.  Held,  that  this  is  a 
valid  contract,  binding  on  the  county 
of  Greenbrier  as  at  present  organized; 
and  its  payment  is  not  prohibited  by 
the  constitution  of  the  United  States 
or  of  this  state.  Stuart  v.  Greenbrier 
County,  16  W.  Va.  95.  See  also,  the 
title  MUNICIPAL,  STATE  AND  • 
COUNTY  AID,  ante,  p.  260. 

2.  Railway  Aid  Bonds. 
See  the  title  MUNICIPAL,  STATE 

AND  COUNTY  AID,  ante,  p.  260. 

3.  Private     Enterprises— Mining     and 
Manufacturing  Companies. 

Sec  the  title  MUNICIPAL,  STATE 
AND  COUNTY  AID,  ante,  p.  260. 

C.    LIMITATION  OF  AMOUNT. 

A  limitation  in  an  ordinance  authoriz- 
ing bonds  not  to  exceed  $6,000  is  eauiv- 
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alent,  in  legal  effect,  to  fixing  the 
an.ottnt  of  such  bonds  at  such  sum.  In 
cither  case,  the  authorities  would  only 
have  the  right  to  issue  bonds  sufficient 
to  cover  the  purpose  for  which  the  or- 
dinance is  adopted.  Knig'.it  v.  West 
Union,  45  W.  Va.  194,  32  S.  E.  163.  See 
also,  the  titles  MUNICIPAL  COR- 
PORATIONS, ante,  p.  149;  MUNICI- 
PAL, STATE  AND  COUNTY  AID, 
ante,   p.  260. 

D.  PREREQUISITES     TO     ISSU- 
ANCE. 

1.  Bonds  Executed  by  County  Court — 

Presumptions. 
The  power  to  purchase  salt  conferred 
upon  the  county  courts  by  the  iict  of 
Miy  9th,  1862,  was  a  special  power, 
in  the  exercise  of  which  the  court  acted 
ministerially  and  not  judicially.  No 
presumption  of  jurisdiction  or  regu- 
larity attends  the  exercise  of  such 
power,  but  it  must  affirmatively  appear 
of  record  that  all  the  statutory  require- 
ments were  observed.  Where,  there- 
fore, the  record  did  not  show  that  a 
majority  of  the  judges  were  present 
or  that  all  were  summoned  as  required 
by  the  statute,  a  bond  given  in  pay- 
ment of  salt  purchased  by  the  county 
court,  is  invalid  as  a  bond  of  the 
county.  Dinwiddie  County  v.  Stuart, 
28  Gratt.  526;  Pulaski  County  v. 
Stuart,  28  Gratt.  872;  Chesterfield 
County  V.  Hall»  80  Va.  321. 

2.  Submission  to  Voters. 

In  a  municipality  having  less  than 
600  voters,  an  election  confined  solely 
to  the  question  of  the  issue  of  municipal 
bonds  is  not  invalid  because  conducted 
in  the  mode  prescribed  for  the  election 
of  municipal  officers  in  the  absence  of 
political  or  party  nominations.  Knight 
r.  West  Union,  45   W.   Va.   194,  32   S. 

E.  163. 

Mere  informalities  of  the  election  of- 
ficers in  holding,  and  in  ascertiining  and 
declaring  the  result  of  an  election,  un- 
less otherwise  provided  by  statute,  will 
not  vitiate  an  election  otherwise  fair 
and  impartial.     Knight  v.  West  Union, 


45  W.  Va.  194,  32  S.  E.  163.  See  ante. 
'^Prerequisites  to  Issuance— Election," 
III,  B.  See  also,  the  title  MUNICI- 
PAL,  STATE  AND  COUNTY  AID, 
ante,   p.   260. 

E.  FORM  AND  REQUISITES. 

If  neither  the  rate  of  interest  nor 
the  time  of  payment  of  bonds  proposed 
to  be  issued  by  a  municipal  corporation 
is  fixed  by  the  charter  or  the  ordinance 
of  the  council  directing  the  issue,  or 
the  submission  to  the  freeholders  for 
their  approval,  the  council  may,  after 
issuing  and  negotiating  a  part  of  the 
bonds  at  one  rate  of  interest,  and  with 
a  specified  time  of  payment,  issue  and 
negotiate  the  residue  at  a  lower  rate 
of  interest,  and  payable  at  a  diiTcrent 
time,  if  deemed  proper  to  do  so.  pro- 
vided it  is  done  within  a  reasonable 
tin;e  after  the  authority  is  conferred. 
The  manner  of  exercising  si:ch  powers, 
in  the  absence  of  a  prescribed  mode,  is 
left,  to  a  greater  or  less  extent,  to  the 
discretion  of  the  council.  Radford  v. 
Heth,  100  Va.  16,  40  S.  E.  99. 

An  order  of  the  county  court  of 
Chesterfield  county,  authorizing  the  is- 
sue of  bonds  for  the  purchrise  of  salt 
under  the  act  of  May  9.  1802,  provided 
that  said  bonds  should  be  made  pay- 
able one  year  after  dale  and  that  they 
should  be  registered.  The  bond  in 
question  was  incomplete  on  its  face, 
being  without  date  of  execution  and  no 
day  of  payment  being  named  therein; 
neither  had  it  been  retjistered  as  re- 
quired. Held,  that  this  bond  was  not 
a  good  execution  of  the  power  con- 
ferred by  the  order,  and  that  if  issued 
at  all  it  was  issued  without  authority, 
and  that  no  recovery  could  be  had  on 
it  as  a  bond  of  the  county.  Chester- 
field County  V.  Hall,  80  Va.  321. 

F.  NEGOTIABILITY. 

Municipal  coupon  bonds  payable  to 
bearer  are  negotiable  instruments,  hav- 
ing all  the  qualities  and  incidents  of 
commercial  paper.  Arents  v.  Com.,  18 
Gratt.  750;  Supervisors  z/.  Randolph,  89 
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Va.  614,  16  S.  E.  722;  Lynchburg  v. 
Slaughter,   75  Va.  57. 

A  party  with  notice  may  buy  from 
one  without  notice  and  will  be  pro- 
tected. The  object  of  this  rule  is  to 
protect  the  bona  fide  holder,  and  to 
enable  him  to  transfer  the  bonds  to 
others  with  the  same  immunity  which 
attaches  to  the  bond  in  his  own  hands. 
Lynchburg  v.  Slaughter,  75  Va.  57,  67. 

Thus  although  the  holder  of  munici- 
pal coupon  bonds  may  have  had  notice 
at  the  time  of  his  purchase  that  they 
were  issued  for  the  purpose  of  aiding 
the  rebellion,  yet  if  the  party  from 
whom  he  purchased  was  a  bona  fide 
holder  for  value  without  such  notice, 
and  the  fact  does  not  appear  on  the 
face  of  the  bonds  or  the  ordinances 
authorizing  their  issue,  they  are  valid 
and  binding  upon  the  city  in  his  hands. 
Lynchburg  v.  Slaughter,  75  Va.  57.  See 
post,  "Duty  of  Purchasers  to  Ascertain 
Validity  of  Bonds,"  IV,  J;  "Defenses 
Available  against  Holder,"  IV,  K. 

G.    CURATIVE  ACTS. 

Although,  by  reason  of  mistake, 
carelessness,  or  other  cause,  a  county 
has  failed  to  comply  with  the  condi- 
tions precedent  to  the  exercise  of*  a 
power  conferred  upon  it  by  the  legis- 
lature to  issue  bonds,  still  the  legisla- 
ture can  cure  all  irregularities  by  sub- 
sequent legislation,  and  make  such 
bonds  as  valid  and  binding  as  if  all  the 
conditions  precedent  had  been  strictly 
complied  with.  Bell  v.  Farmville,  etc., 
R.  Co.,  91  Va.  99,  20  S.  E.  942,  citing 
Redd  V.  Supervisors,  31  Gratt.  695; 
Supervisors  v.  Randolph,  89  Va.  614, 
16  S.   E.  722. 

In  the  case  last  cited  the  court  of 
appeals  says:  "Besides,  whatever 
.;?round  of  objection  there  might  be  if 
the  case  stood  upon  the  act  of  Feb- 
ruary 5,  1886,  alone,  any  irregularities 
which  may  have  occurred  in  the  pro- 
ceedings under  that  act  were  cured  by 
the  act  of  February  8th,  1888.  The  lat- 
ter act  recognized  the  validity  of  the 
subscription  that  had*been  made,  and 


all  that  had  been  done  under  the  prior 
act,  and  in  express  terms  authorized 
the  issue  of  coupon  bonds,  on  the  com- 
pletion of  the  railroad  across  the  coun- 
ties of  Cumberland  and  Powhatan,  in 
lieu  of  the  conditional  bonds  which  had 
already  been  issued  to  the  railroad 
company  under  the  prior  act.  This  it 
was  clearly  competent  for  the  legisla- 
ture to  do,  both  on  principle  and  au- 
thority. As  was  remarked  by  Judge 
Burks,  in  Redd  v.  Supervisors,  31  Gratt. 
695,  'defective  subscriptions  may,  in  all 
cases,  be  ratified  where  the  legislature 
could  have  originally  conferred  the 
power.'"  See  also,  the  title  MUNICI- 
PAL, STATE  AND  COUNTY  AID, 
ante,   p.   260. 

H.    SALE  OR  DELIVERY. 

.Authority  of  a  town  treasurer  to  sell 
bonds  of  the  town  and  pay  the  pro- 
ceeds to  a  certain  company  includes 
the  power  to  deliver  the  bonds  to  the 
company  if  the  company  is  willing  to 
accept  them.  Clifton  Forge  v.  Brush 
Electric  Co.,  92  Va.  289,  291,  23  S.  E. 
288. 

Sale  Below  Par — Payment  in  Con- 
federate Money. — In  the  absence  of 
some  limitation,  a  general  power  to  a 
municipal  corporation  to  borrow 
money  carries  with  it  the  power  to 
agree  upon  the  terms  of  the  borrow- 
ing. A  municipal  corporation  havinj^ 
a  general  authority  under  its  charter  t«> 
contract  loans  or  cause  to  be  issued 
certificates  of  debt  or  bonds,  may  law- 
fully issue  coupon  bonds  and  sell  them 
at  public  auction  for  less  than  their  par 
value;  and  for  bonds  sold  during  the 
war  might  receive  payment  in  Confed- 
erate money.  Lynchburg  v.  Slaughter^ 
75  Va.   57. 

I.      ENJOINING     ISSUANCE      OR 
PAYMENT. 

The  fact  that  securities,  when  issue<l 
by  a  municipal  corporation,  may  be 
void  in  the  hands  of  innocent  holders. 
is  no  sufficient  reason  why  the  taxpay- 
ers of  the  corporation  should  not  have 
the  right  to  call  upon  a  court  of  equity 
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to  prevent  them  {rem  being  issued,  and 
thus  avoid  the  threatened  wrong  and 
provide  a  remedy  which  will  at  once 
reach  the  whole  mischief,  secure  the 
rights  of  all,  both  for  the  present  and 
future,  and  thus  avoid  a  multiplicity  of 
suits.  Lynchburg,  etc.,  R.  Co.  v. 
Dameron,  95  Va.  545,  28  S.  E.  951. 

Where  a  bill  asks  an  injunction 
against  the  issue  and  sale  of  municipal 
bonds,  because  of  alleged  invalidity  of 
the  ordinance  authorizing  their  issue, 
and  of  the  bonds  themselves,  under  the 
law,  and  asks  no  other  relief,  and  such 
injunction  is  dissolved  on  the  merits, 
an  order  of  dissolution  will,  as  regards 
identity  of  the  subject  matter,  bar  a 
subsequent  bill  seeking  an  injunction 
against  the  collection  of  taxes  levied  to 
pay  interest  on  such  bonds,  so  long  as 
the  order  of  dissolution  is  unreversed. 
Gallaher  v.  Moundsville,  34  W.  Va. 
730,  12  S.  E.  859.  See  also,  the  titles 
MUNICIPAL  CORPORATIONS, 
.inte,  p.  149;  MUNICIPAL,  STATE 
AND  COUNTY  AID,  ante,  p.  260. 

J.     DUTY    OF    PURCHASERS    TO 
ASCERTAIN      VALIDITY      OF 
BONDS. 
1.    Generally. 

An  individual  purchasing  the  bonds 
of  a  municipal  corporation,  and  having 
no  actual  notice  of  any  special  direc- 
tions given  to  the  officers  of  the  cor- 
poration in  relation  to  the  particular 
bonds  purchased,  will  only  be  bound 
by  such  directions  if  he  has  been  will- 
fully ignorant  of  them;  and  not  merely 
where  there  has  been  a  want  of  cau- 
tion. DeVoBs  V.  Richmond,  18  Gratt. 
338,  98  Am.   Dec.  647. 

If  a  municipal  corporation  has  the 
power  to  issue  bonds,  and  the  bonds 
are  free  from  conditions,  and  nego- 
tiable, a  bona  fide  purchaser  before 
maturity  is  not  bound  to  inquire  for 
what  purpose  the  issue  was  actually 
made,  or  to  see  to  the  application  of 
the  purchase  money.  Clifton  Forge 
V.  Alleghany  Bank,  92  Va.  283,  23  S. 
E.  284;  Clifton  Forge  v.  Brush  Electric 


Co.,  92  Va.  289,  23   S.   E.  288;   Lynch- 
burg V.   Slaughter,  75  Va.  57. 

It  is  incumbent  on  those  purchasing 
county  bonds  to  look  to  the  statutes 
and  to  the  order  of  the  county  court, 
to  which,  the  bonds  on  their  face  Re- 
ferred, and  ascertain  whether  their  is- 
sue was  authorized,  and  to  ascertain 
also  where  it  could  easily  have  been 
done  by  referring  to  the  official  books 
of  the  agent  entrusted  with  the  issu- 
ance of  bonds,  whether  the  power  of 
the  agents  of  the  county  in  that  regard 
had  been  exhausted  or  not.  Bunch  v. 
Fluvanna  County,  86  Va.  452,  456,  10 
S.  E.  532. 

2.  Right  to  Rely  upon  Recitals  in  Bond 
or  Ordinance. 

These  bonds  and  coupons,  payable  to 
bearer,  are  negotiable  instruments,  and, 
when  regular  and  unconditional,  and 
on  their  face  recite  that  they  are  is- 
sued in  pursuance  of  a  certain  act,  there 
is  an  implied  representation  that  the 
conditions  precedent  have  been  com- 
plied with,  and  the  bona  fide  holder  is 
not  bound  to  look  beyond  this  recital 
further  than  to  see  whether  the  nece;»- 
sary  authority  has  been  conferred  by 
the  act.  Supervisors  v,  Randolph,  89 
Va.  614,  16  S.  E.  722. 

The  doctrine  of  the  supreme  court  of 
the  United  States,  and  the  one  most 
consonant  with  reason  and  justice,  is 
that  where  a  municipal  corporation  has 
legislative  authority  to  issue  negotiable 
securities,  dependent  only  upon  the 
adoption  of  certain  preliminary  pro- 
ceedings, such  as  a  popular  election, 
the  bona  fide  holder  has  a  right  to  as- 
sume that  such  preliminary  proceed- 
ings have  been  regularly  taken,  if  the 
fact  be  certified  on  the  face  of  the  in- 
struments, or  on  the  face  of  bonds 
from  which  negotiable  coupons  are  de- 
tached, by  the  proper  officers  whose 
duty  it  is  to  ascertain  it.  In  such  case 
the  recital  is  itself  a  decision  of  the 
fact  by  the  appointed  tribunal,  and 
estops  the  corporation,  as  against  such 
holder,  to  contest  it.    The  latter  is  not 
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bound  to  ascertain  the  truth  or  falsity 
of  such  recital,  or  to  look  further  than 
to  see  whether  the  requisite  legislative 
authority  has  been  conferred.  Super- 
visors V.  Randolph,  89  Va.  614,  16  S.  E. 
722. 

**In  the  present  case  the  bonds  from 
which  the  coupons  in  question  were  de- 
tached are  payable  to  bearer,  as  are 
the  coupons,  and  are  regular  and  un- 
conditional on  their  face.  They,  more- 
over, recite  that  they  are  issued  in  pur- 
suance of  the  statutes  above  mentioned. 
This  is  an  implied  representation  that 
the  only  condition  precedent  prescribed 
or  contemplated  by  the  act  of  February 
8th,  1888 — namely,  the  completion  of 
the  road  across  the  said  counties — had 
been  complied  with;  and  the  bona  fide 
holder,  as  already  stated,  was  not 
bound  to  look  beyond  this  recital,  ex- 
cept to  the  act  authorizing  the  bonds 
to  be  issued."  Supervisors  v.  Ran- 
dolph, 89  Va.  614,  16  S.  E.  722. 

The  district  court  of  the  Confederate 
States  confiscated  certain  bonds  of  the 
city  of  Richmond  held  by  alien  ene- 
mies, and  by  its  decree  directed  the 
city  council  to  issue  to  its  receiver 
bonds  in  lieu  of  those  confiscated.  The 
bonds  being  registered  securities,  the 
usual  practice  in  transferring  the  same 
was  for  the  seller  to  give  a  power  of 
attorney  to  his  agent  to  transfer  the 
same  upon  the  books  of  the  auditor 
and  for  a  new  bond  to  be  issued  direct 
to  the  purchaser.  The  city  council,  by 
resolution,  directed  its  offices  to  issue 
the  bonds  as  ordered  by  the  decree,  but 
to  insert  on  the  face  of  each  bond  so 
issued,  and  on  the  books  of  the  office, 
that  it  was  issued  in  lieu  of  a  confis- 
cated bond;  and  to  do  this  upon  every 
transfer  and  reissue  of  the  bond.  The 
officer  obeyed  the  direction  upon  the 
first  issue  of  the  bond,  but  failed  to 
do  so  upon  the  reissue  and  subsequent 
issues  of  the  bond,  and  it  was  pur- 
chased by  a  party  having  no  knowledge 
that  it  was  such  a  bond.  Held,  that  in 
the  absence  of  anything  to  put  the  pur- 
chaser   upon    inquiry,    he   was    entitled 


to  rely  upon  the  recitals  of  the  bond, 
and  that  he  was  not  required  to  go  to 
the  auditor's  office  and  trace  the  bond 
back  to  its  source,  and  that  the  city 
was  bound  to  pay  the  bond.  DeVoss 
V.  Richmond,  18  Gratt.  338,  98  Am. 
Dec.   647. 

Same — Application  of  Purchase 
Money. — If  the  loan  is  one  authorized 
by  the  charter  and  such  fact  is  recited 
in  the  ordinance  and  on  the  face  of  the 
bonds,  purchasers  are  not  required  to 
go  further  and  see  how  the  money  is 
actually  expended,  and  can  not  be  held 
responsible  for  any  subsequent  misap- 
plication and  misappropriation  of  the 
proceeds  of  the  loan.  Lynchburg  v. 
Slaughter,  75  Va.  57,  63. 

The  city  of  Lynchburg  having  au- 
thority to  provide  for  the  poor  and 
needy  of  the  city  in  1864,  passed  an 
ordinance  for  the  issue  of  $50,000  of 
the  coupon  bonds  of  the  city.  The  or- 
dinance provided  that  the  proceeds 
should  be  paid  into  the  treasury  of  the 
city,  subject  to  the  order  of  the  coun- 
cil, for  the  use  and  benefit  of  indigent 
families  and  citizens.  Held,  that  a 
bona  fide  purchaser  for  value  was  not 
required  to  look  further  than  the  or- 
dinance to  see  whether  the  bonds  were 
issued  for  a  legitimate  purpose;  and 
that  his  right  to  recover  was  not  af- 
fected by  the  fact  that  the  council  had 
applied  the  proceeds  of  the  bonds  to 
other  purposes.  Lynchburg  v.  Slaugh- 
ter,  75   Va.   57. 

Speaking  upon  this  point,  the  court 
of  appeals,  in  delivering  the  opinion 
in  the  case  last  cited,  says:  "This  court 
held,  in  DeVoss  v.  Richmond,  18  Gratt. 
338,  that  the  bona  fide  holders  of  a  bond 
issued  to  him,  standing  in  the  position 
of  a  holder  of  a  negotiable  security,  is 
not  bound  to  look  behind  the  bond  it- 
self. And  this  is  unquestionably  the  re- 
sult of  the  authorities  generally.  If  it 
is  to  be  held  that  the  purchaser  in  this 
case  was  bound  to  go  further  and  in- 
quire *what  were  these  other  purposes,* 
the  proper  source  of  information  was 
the     ordinance      itself,     to      ascertain 
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whether  there  was  any  illegality  or 
irregularity  in  the  transaction.  Upon 
looking  at  the  ordinance  you  would 
there  find  it  provided  that  the  proceeds 
should  be  paid  into  the  treasury  of  the 
city,  'subject  to  the  order  of  the  council 
for  the  use  and  benefit  of  indigent 
families  and  citizens/"  Lynchburg  v. 
Slaughter,  75  Va.  57,  62. 

The  bona  fide  purchaser  far  value  of 
negotiable  coupon  bonds  of  a  municipal 
corporation  is  in  no  sense  bound  to  see 
to  the  application  of  the  purchase 
money,  nor  to  determine  whether  the 
proceeds  were  or  were  not  to  be  used 
in  the  discharge  of  an  ultra  vires  con- 
tract of  the  municipality.  If  the  mu- 
nicipality had  power  to  issue  the  bonds, 
and  that  power  has  been  properly  ex- 
ercised, and  the  bonds  are  regular  on 
their  face,  it  is  immaterial  to  what  use 
the  proceeds  of  the  bonds  are  applied, 
so  long  as  the  purchaser  has  acted  in 
good  faith.  Clifton  Forge  v.  Alleghany 
Bank,  92  Va.  283,  23  S.  E.  284. 

Although  negotiable  coupon  bonds 
of  a  municipal  corporation,  or  the  pro- 
ceeds of  such  bonds,  may  have  been 
used  to  discharge  an  ultra  vires  con- 
tract of  the  corporation,  this  defense 
can  not  be  set  up  by  the  corporation 
against  a  bona  fide  holder  for  value  of 
such  bonds,  acquired  before  maturity, 
without  notice  of  such  defense.  If  the 
corporation  had  power  to  execute  the 
bonds,  and  the  power  has  been  ex- 
ecuted in  a  lawful  manner,  and  the 
bonds  are  free  from  condition,  and  ex- 
hibit all  the  requisite  features  of  nego- 
tiability, the  bona  fide  purchaser  of 
such  bonds,  for  value,  acquires  good 
title.  Clifton  Forge  v.  Brush  Electric 
Co.,  92  Va.  289,  23  S.   E.  288. 

K.      DEFENSES     AVAILABLE 

AGAINST  HOLDER. 
1.   Generally. 

In  the  case  of  DeVoss  v.  Richmond. 
18  Gratt.  338,  98  Am.  Dec.  647,  it  ap- 
peared that  under  the  laws  and  ordi- 
nances governing  the  transfer  of  the 
bonds    of    the    city    of    Richmond,    the 


usual  and  proper  practice  was  for  the 
owner  to  give  a  power  of  attorney  to 
his  agent  to  transfer  the  bends  on  the 
books  of  the  auditor,  and,  when  the 
sale  was  made,  for  the  agent  to  have 
the  transfer  made  and  the  new  bond 
issued  payable  to  the  purchaser,  and 
to  have  the  same  delivered  to  the  pur- 
chaser. Held,  that  under  this  practice, 
the  purchaser  took,  not  an  equitable 
title,  but  an  absolute  legal  title,  free 
from  all  equities  and  defenses  to  which 
the  bond  was  subject  in  the  hands  of 
the  seller,  save  such  absolute  defenses 
as  are  good  against  bona  fide  pur- 
chasers for  value  of  negotiable  paper. 

Such  securities  made  by  parties  com- 
petent to  contract,  in  the  hands  of  a 
bona  fide  holder,  can  not  be  affected  by 
any  secret  defect  or  infirmity  unless 
some  statute  has  declared  the  act  ille- 
gal and  that  all  contracts  founded 
thereon  are  utterly  void.  Where,  how- 
ever, the  bond  or  other  security  is 
founded  upon  a  transaction  simply 
against  public  policy,  good  morals,  or 
public  right,  it  is  notwithstanding  valid 
in  the  hands  of  a  bona  fide  holder  for 
valuable  consideration  without  notice 
of  the  infirmity.  Lynchburg  v.  Slaugh- 
ter,   75   Va.    57,   66. 

Bonds  Issued  in  Aid  of  Rebellion.-- 
Thus  though  coupon  bonds  may  have 
been  issued  for  the  purpose  of  aiding 
the  rebellion,  this  not  appearing  on  the 
face  of  the  bonds,  or  the  ordinance  au- 
thorizing their  issue,  the  bonds  in  the 
hands  of  a  bona  fide  purchaser  for 
value  without  notice  or  knowledge  of, 
the  purpose,  are  valid  and  binding  upon 
the  corporation.  Lynchburg  v.  Slaugh- 
ter, 75  Va.  57. 

2.  Usury. 

See  the  title  USURY. 

3.  Coupons  Purchased  at  a  Discount. , 
The  rights  of  the  holder  of  coupons 

are    not    affected    by    the    fact    that    he  , 
purchased  them  at  a  discount.     Super- 
visors V.   Randolph,   89   Va.    614,   16   S.  , 
E.   722.  \ 

4.  Want  of  Authority  to  Issue. 
Authority  to  contract  must  exist  be- 
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fore  any  protection  as  an  innocent  pur- 
chaser can  be  claimed  by  the  holder; 
and  without  such  'authority  there  can 
*  be  no  estoppel.  Bunch  v.  Fluvanna 
County,  S6  Va.  452,  10  S.  E.  532;  Isaacs 
V,  Richmond,  90  Va.  30,  3t,  17  S^  E. 
760. 

Whenever  the  act  in  question  is  one 
which  the  corporation  is  not  authorized 
to  perform  under  any  circumstances, 
the  defense  of  ultra  vires  is  available 
to  the  corporation  against  all  persons, 
because  they  are  bound  to  know  from 
the  law  of  its  existence,  that  it  has  no 
power  to  perform  the  act.  Exchange 
Bank  v.  County,  28  W.  Va.  273,  295; 
Lynchburg  v.  Slaughter,  75  Va.  57,  63. 

But  where  the  act  is  authorized  for 
some  purposes  and  not  for  others,  the 
defense  may  or  may  not  be  available, 
depending  on  the  question  whether  the 
parlf  buying  the  bonds  is  aware  of  the 
intention  to  perform  the  act  for  an  un- 
authorized purpose  or  under  circum- 
stances not  justifying  its  performance. 
Lynchburg  v.  Slaughter,  75  Va.  57,  63. 
See  Klso,  the  title  MUNICIPAL  COR- 
PORATIONS, ante,  p.  149. 

Same — Excessive  Issue. — Where  a 
county  is  authorized  by  statute  to  bor- 
row ^  sum  not  exceeding  $50,000  and 
to  i#sue  its  bonds  therefor,  any  issue 
of  bonds  in  excess  of  that  amount  by 
the  agents  of  the  county  is  ultra  vires 
and  «void.  Bunch  v.  Fluvanna  County, 
86  Afe.  452,  456,  10  S.   E.  532. 

0.    Estoppel  to  Set  Up  Defenses. 

The  A.  L.  &  H.  Railroad  Company 
received  of  the  county  of  Clark  its  sub- 
scription bonds  upon  conditions,  to  per- 
fortn  which  conditions  said  company 
e3«cuted  its  bond  payable  to  said 
county  and  secured  by  a  first  mortgage 
upon  all  of  its  property.  In  a  foreclos- 
ure proceeding  brought  by  subsequent 
lienors,  to  which  the  county  and  the 
company  were  both  parties,  the  county 
filed  its  cross  bill  admitting  the  validity 
of  the  bonds,  but  pleading  the  breach 
of  the  conditions  upon  which  they  were 
issued,  and  asking  to  be  relieved  from 


paying  the  same,  except  as  against  bona 
fide  purchasers  for  value  and  without 
notice.  On  demurrer  this  cross  bill 
was  dismissed  for  want  of  equity,  which 
decree  still  stands.  Subsequently,  in  a 
suit  by  a  bona  fide  holder  for  value 
without  notice,  seeking  to  recover  in- 
terest in  arrear  upon  the  bonds,  and 
to  be  subrogated  to  the  rights  of  the 
county  under  the  bond  and  mortgage 
executed  by  the  A.  L.  &  H.  Railroad 
Company  to  the  county  as  aforesaid,  it 
was  held,  that  the  decree  dismissing 
the  county's  cross  bill  in  the  former 
suit  is  res  judicata  as  to  the  validity 
of  the  county  bonds  and  the  mortgage 
executed  by  the  A.  L.  &  H.  Railroad 
Company,  both  as  against  the  county 
and  as  against  a  second  company  which 
purchased  the  property  of  the  A.  L.  It 
H.  Railroad  Company  subject  to  said 
mortgage.  Washington,  etc.,  R.  Co.  v. 
Cazenove,  83  Va.  744,  3  S.  E.  433.  See 
also,  the  title  MUNICIPAL,  STATE 
AND  COUNTY  AID,  ante,  p.  260. 

Certain  bonds  of  the  city  of  Rich- 
mond were  confiscated  by  the  Confed- 
erate States  government  and  new  ones 
ordered  to  be  issued  in  their  stead.  In 
issuing  the  new  bonds,  the  city  coun- 
cil by  resolution  ordered  that  each  bond 
should  state  upon  its  face,  and  that 
a  record  should  be  made  in  the  office, 
that  it  was  issued  in  lieu  of  a  confis- 
cated bond;  and  that  this  should  be 
done  so  often  as  the  bond  should  be 
transferred  and  reissued.  The  city  of- 
ficials charged  with  the  issuance  of  the 
bonds  made  this  insertion  upon  the 
first  issue,  but  failed  to  make  it  upon 
the  subsequent  transfer  and  reissue  of 
the  bonds.  Held,  that  the  failure  to 
insert  on  the  face  of  the  bond  that  it 
was  issued  in  lieu  of  a  confiscated  bond 
was  equivalent  to  a  representation  that 
it  was  not  of  that  class;  that  the  city 
was  responsible  for  the  negligence  of 
its  agents  in  the  matter,  and  that  the 
case  was  one  of  estoppel  in  pais,  and 
that  the  city  should  not  be  heard  to 
deny  that  the  bond  was  a  valid  bond 
of  the  class  not  issued  in  lieu  of  con- 
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fiscatcd  bonds.     DcVoss  v.  Richmond, 
18  Gratt.  338,  360,  98  Am.   Dec.  647. 

The  power  to  borrow  money  is  a 
discretionary  power,  to  be  executed  or 
not  at  the  pleasure  of  the  city.  But 
when  the  city  through  its  proper  au- 
thorities has  determined  to  exercise  this 
power,  and  has  prescribed  how  the 
bonds  shall  be  executed,  how  they  shall 
be  transferred,  and  how  new  bonds 
shall  be  issued  to  the  transferees,  duties 
devolve  upon  the  city  of  an  absolute 
and  ministerial  character,  and  for  the 
negligence  of  its  officers  and  agents  in 
this  regard  it  is  responsible  as  a  pri- 
vate corporation.  DeVoss  v.  Rich- 
mond, 18  Gratt.  338,  345,  98  Am.  Dec. 
847. 

L.    CONFISCATION   OF   MUNICI- 
PAL BONDS. 
1.    Validity  of  Proceeding. 

In  a  proceeding  to  confiscate  prop- 
erty of  a  person  charged  to  be  in  re- 
bellion, the  directions  of  the  attorney 
general  arc,  that  the  method  of  seizure 
of  the  property  shall  be  conformed  as 
nearly  as  may  be  to  the  state  law,  if 
there  be  such.  When,  therefore,  the 
proceeding  is  to  confiscate  debts  due 
from  a  municipal  corporation,  the  no- 
tice to  the  debtor  must  be  upon  the 
mayor  or  other  officer  named  in  the 
Virginia  statute;  and  notice  given  to 
the  auditor  of  the  corporation  is  of  no 
effect;  and  the  judgement  based  upon 
such  notice  in  null  and  void.  Fairfax 
V.  Alexandria,  28   Gratt.   16. 

On  such  a  proceeding  against  F.,  the 
counsel  of  F.  does  not  enter  an  appear- 
ance for  him,  because  in  three  cases 
against  the  same  party,  before  the 
same  judge,  he  was  informed  by  the 
judge  from  the  bench,  that  it  was  the 
rule  of  his  court  not  to  allow  an  ap- 
pearance and  defense  by  rebels  and 
traitors;  and  in  these  cases  the  appear- 
ance and  defense  were  stricken  from 
the  cases;  and  this  a  short  time  before 
the  last  case  was  acted  on.  The  coun- 
sel was  not  in  default  for  failing  to  en- 
ter an  appearance  for  F.;  and  the  de- 


cree of  confiscation  is  void  and  of  no 
effect.  Fairfax  v.  Alexandria,  28 
Gratt.   16. 

8.    Rights  and  Liabilities  Arising  Out 
of  Confiscation. 

F.  was  the  owner  of  $8,700  of  the 
certificates  of  stock  of  the  city  of  A.» 
which  by  a  decree  of  the  United  States 
court  in  May,  1864,  were  confiscated 
and  sold  by  the  marshal,  and  $2,000 
of  it  purchased  by  W.;  and  at  his  re- 
quest the  marshal  made  a  transfer  of 
the  same  on  the  books  of  the  city. 
When  the  stock  became  due,  W.  re- 
ceived from  the  city  of  A.  four  coupon 
bonds  of  $500  each  in  exchange  for  his 
stock.  In  1874,  F.  sued  the  city  for 
liis  stock  and  recovered  it,  the  court 
holding  that  the  decree  of  the  United 
States  court  confiscating  it  was  invalid. 
The  city  of  A.  then  sued  W.  to  re- 
cover the  four  bonds  issued  to  him  for 
the  stock.  Held,  the  city  of  A.  is  en- 
titled to  recover  the  bonds.  Webb  v. 
Alexandria,    33    Gratt.    168. 

Speaking  generally  upon  the  rights 
and  duties  of  the  parties  in  the  fore- 
going case,  the  court  of  appeals  says: 
"The  appellee  did  not  by  words  or  con- 
duct willfully  cause  the  appellant  to 
believe  that  the  decree  of  confiscation 
was  valid,  or  induce  him  to  act  on  that 
belief  so  as  to  alter  his  previous  con- 
dition, nor  was  the  conduct  of  the 
corporation  in  any  respect  fraudulent 
in  its  purpose  or  unjust  to  the  appel- 
lant in  its  results.  On  the  contrary, 
the  appellee  being  no  party  to  the  con- 
fiscation proceedings,  had  nothing  to 
do  with  the  purchase  made  by  the  ap- 
pellant under  the  sale  directed  therein. 
It  was  the  duty  of  the  appellant  (and 
in  nowise  that  of  the  appellee),  to  make 
inquiry  as  to  the  validity  of  that  sale. 
He  took  all  the  chances  of  a  purchaser 
under  a  judicial  sale.  If  the  decree  of 
sale  was  void  (as  has  been  declared  by 
this  court  and  the  supreme  court  of 
the  United  States),  he  acquired  no  title 
under  such  sale.  The  rule  caveat 
emptor  applies  to  him.    It  was  his  duty, 
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and  not  that  of  the  appellee,  to  have 
inquired    into    the    validity    of    the    de- 
cree  of   confiscation.     If   he   neglected 
this    duty    and    in    consequence    parted 
with  his  money  for  naught,  he  can  not 
justly  impute  his  own  negligence  to  the 
appellee.     Certainly  there  is  no  ground 
of  estoppel  to  be  asserted  in  this  case." 
Webb  V.  Alexandria,  33  Gratt.  168,  175. 
Bonds  Issued  in  Lieu  of  Confiscated 
Bonds.— The  district  court  of  the  Con- 
federate     States      confiscated     certain 
bonds  of  the  city  of  Richmond,  and  by 
its  decree   directed  the  city  council  to 
issue    bonds    in    lieu   of   those    so   con- 
fiscated  to   its   receiver.     The   council, 
by    resolution,    directed    its   officers    to 
issue    the    bonds    as    directed    by    the 
decree;    but    to   insert   on    the   face   of 
the  bond  so  issued,  and  on  the  books 
ol  the  office,  that  it  was  issued  in  lieu 
of  a  confiscated  bond;  and  to  do  this 
upon  every  reissue  of  the  bond.     The 
officer    obeyed    the    directions    on    the 
first  issue  of  the  bond,  but  failed  to  do 
so  upon  the  reissue  of  the  bond;  and  it 
was   purchased   by  a   party   having  no 
knowledge    that    it   was    such    a    bond. 
The   city    is    bound    to    pay    the    bond. 
DeVoss  V.  Richmond,  18  Gratt.  338,  98 
Am.  Dec.  647. 
M.    PAYMENT    OF    BONDS    AND 

COUPONS. 
1.    Scaling. 

A  county  bond  issued  on  the  9th  of 
June,  1862,  under  the  provisions  of  the 
*'salt  act,"  imports  a  Confederate  con- 
tract and  is  to  be  scaled  as  such. 
Chesterfield  County  v.  Hall,  80  Va. 
321;  Dinwiddle  County  v.  Stuart,  28 
Gratt.  526,   557. 

Where  the  order  of  the  county  court 
authorizing  the  execution  of  bonds  to 
be  used  in  the  purchase  of  salt  under 
the  provisions  of  the  "salt  act,"  re- 
quired that  they  should  be  made  pay- 
able one  year  from  the  date  of  execu- 
tion, a  bond  issued  naming  no  day  of 
payment  is  to  be  scaled,  not  as  de- 
mand paper,  but  as  of  a  date  one  year 
subsequent  to  the  date  of  its  issuance. 


Chesterfield  County  v.  Hall,  80  Va.  321, 
330.  See  also,  the  title  MUNICIPAL. 
STATE  AND  COUNTY  AID,  ante,  p. 
260. 

2.  Coupons. 

See    post,    "Payment    of    Coupons," 
VII,  A,  6. 

3.  Actions  to  Compel  Payment, 
a.   Form  of  Action. 

(1)    Motion. 

In  proceedings  by  motion  on  an  in- 
strument purporting  to  be  a  county 
bond  issued  by  order  of  the  county 
court  under  act  approved  October  27th, 
1863,  and  payable  to  plaintiffs  intes- 
tate, whose  name  was  written  in  the 
bond  by  the  county  clerk,  yet  did  ne< 
appear  on  the  books  of  the  county's 
agents,  directed  to  receive  the  money 
on  said  bonds  and  dead  at  time  of 
trial,  there  was  no  evidence  that  in- 
testate paid  value  for  it,  or  how  he 
got  it,  or  that  any  demand  had  been 
made  on  it  for  fifteen  years  after  ma- 
turity. Held,  the  finding  that  the  bond, 
if  issued  at  all,  was  issued  without  au- 
thority, was  warranted;  and  it  was 
competent  for  the  county  to  make,  ore 
tenus,  any  defense  allowable  by  plea 
in  a  regular  action.  Bunch  v.  Fluvanna 
County,  86  Va.  452,  10  S.  F.  532. 

(2)  Assumpsit. 

Under  §  10,  ch.  99,  of  the  Code,  an 
action  of  assumpsit  may  be  maintained 
upon  coupons  detached  from  munici- 
pal bonds  whether  said  coupons  be 
sealed  or  not.  Brown  v.  Point  Pleas- 
ant, 36  W.  Va.  290,  15  S.  E.  209,  212. 

(3)  Mandamus. 

See  ante,  "Form  of  Remedy,"  III,  C, 
4,  a. 

Mandamus  is  the  proper  remedy  to 
compel  the  county  court  to  pay  coupons 
for  the  accrued  interest  due  upon  bonds 
lawfully  issued  by  the  county.  State 
V.  County  Court,  37  W.  Va.  808,  17  S. 
E.  379. 

Previous  Allowance  of  Coupons  Un- 
necessary.— Presentation  of  these  cou- 
pons by  the  holder  thereof  to  the 
board  of  supervisors  for  allowance  is 
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not  necessary,  as  they  are  obligations 
of  the  county,  and  the  board  of  super- 
visors have  no  power  to  disallow  them. 
Its  duty  is  to  levy  a  tax  to  pay  them, 
and  mandamus  lies  to  compel  it  to 
make  a  levy  for  that  purpose,  whether 
or  not  a  judgment  has  been  had  on  the 
coupons.  Supervisors  v.  Randolph,  89 
Va.  614,  16  S.  E.  722. 

Defenses  —  Previous  Levy. — Where 
coupon  bonds  have  been  issued  by  a 
district  in  a  county  to  assist  in  the 
construction  of  a  railroad,  and  the 
coupons  falling  due  in  a  certain  year 
on  said  bonds  have  been  levied  for  by 
the  county  court  of  said  county,  the 
holder  of  such  coupons  must  look  to 
the  sheriff  of  the  county  for  payment, 
and  is  not  entitled  by  mandamus  to 
compel  a  second  levy  upon  the  people 
and  property  of  said  district  to  pay  the 
interest  represented  by  such  coupons. 
Welty  V.  County  Court,  46  W.  Va.  460, 
33  S.  E.  269;  Ratcliffc  v.  County  Court, 
36  W.   Va.  202,    14   S.   E.   1004. 

Same — Bonds  Issued  in  Aid  of  Pri- 
vate Enterprise. — The  mandamus  will 
be  refused  where  the  bonds  are  void  as 
having  been  issued  in  aid  of  a  private 
purpose,  as  a  mining  or  manufacturing 
enterprise.  Ohio  Valley  Iron  Works 
V.  Moundsville,  11  W.  Va.  1. 

Form  of  Order— Writ  of  Error.— 
The  duty  of  levying  taxes  to  pay  the 
debts  of  a  city  is  a  corporate  duty  of 
the  city  council,  which  it  may  be  com- 
pelled to  perform  by  mandamus.  The 
members  of  the  council  in  their  ca- 
pacity of  councilmen  may  be  proceeded 
against  for  contempt  for  failure  to 
obey  an  order  of  a  court  of  competent 
jurisdiction  directing  a  levy  to  be  made. 
But  an  order  directing  the  councilmen 
to  make  the  levy  is  none  the  less  an 
order  to  the  city  council  in  its  corpo- 
rate cnpacity.  To  such  an  order  the 
councilmen  in  their  corporate  capacity 
alone  can  apply  for  a  writ  of  error. 
Osborne  v.  Kammer,  96  Va.  228,  31  S. 
E.  10 
b    Dc  laration. 

In    assumpsit    against    a    municipal 


corporation  to  recover  on  interest  cou- 
pons attached  to  bonds  issued  under 
legislative  authority  in  aid  of  a  rail- 
road, the  declaration  need  not  allege 
specially  that  in  issuing  the  bonds 
there  was  a  compliance  with  the  con- 
stitutional provision  limiting  the  power 
of  municipal  corporations  to  incur  in- 
debtedness, and  requiring  a  vote  before 
the  issue  of  bonds,  etc.;  a  failure  to 
comply  with  the  provision  being  a 
matter  of  defense.  Brown  v.  Point 
Pleasant,  36  W.  Va.  290,  15  S.  E.  209. 
The  council  of  the  town  of  Point 
Pleasant,  by  an  ordinance  passed  on  the 
12th  day  of  June,  1882,  ordered  that  a 
vote  of  the  qualified  voters  be  taken 
on  the  question  of  subscribing  $5,000 
to  the  capital  stock  of  the  Point  Pleas- 
ant &  Ohio  River  Railroad,  a  corpora- 
tion existing  under  the  laws  of  this 
state.  At  the  same  time  it  was  further 
ordered  that  a  special  election  be  held 
at  the  usual  place  of  voting  in  said 
town  on  the  15th  day  of  July,  1882, 
for  the  purpose  of  taking  said  vote,  as 
provided  by  §  57,  ch.  17,  acts,  1881,  and 
ch.  11,  acts,  1882.  After  the  result  of 
said  election,  which  was  favorable  to 
the  subscription  by  a  vote  of  more 
than  three-fifths  of  those  voting  on 
the  question,  coupon  bonds  were  pre- 
pared, with  coupons  attached,  payable 
to  bearer  at  the  office  of  a  bank  of  de- 
posit in  the  city  of  New  York.  Thus 
being  negotiable  in  form,  these  bonds 
were  duly  delivered  to  the  railroad 
company,  and  passed  into  the  hands 
of  the  plaintiflFs  for  valuable  consid- 
eration, they  having  purchased  them  at 
par  from  the  president  of  the  railroad 
company.  The  town  having  subse- 
quently refused  to  pay  ten  of  these 
interest  coupons,  which  were  detached 
and  presented  for  payment,  an  action 
for  assumpsit  was  instituted  in  the  cir- 
cuit court  of  Mason  county.  The  dec- 
laration under  which  a  trial  was  had 
set  out  the  ordinances  of  the  town, 
^nd  the  vote  of  the  qualified  voters; 
^Iso  an  exact  copy  of  one  of  the  bonds 
sued  upon,  which  bond  recited  the  acts 
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of  the  legislature  by  authority  of  which 
it  was  issued,  the  delivery  to  the  rail- 
road company,  and  the  purchase  for 
value  by  the  complainants,  and  the  fail- 
ure to  pay  the  semiannual  installment 
of  interest  for  which  suit  was  brought. 
The  declaration  likewise  contained,  im- 
mediately after  the  recital  of  the  said 
acts  of  the  legislature  and  the  ordi- 
nances of  the  town,  the  following  gen- 
eral averment:  **And  so  the  plaiHtiflfs 
aver  that  all  of  the  said  ten  bonds  and 
interest  notes  or  coupons  thereto  at- 
tached were  lawfully  made,  executed, 
sold,  and  delivered  by  the  said  town 
of  Point  Pleasant  to  the  said  Point 
Pleasant  &  Ohio  River  Railroad  Com- 
pany/' Held,  a  demurrer  to  this  decla- 
ration was  properly  overruled.  Brown 
V.  Point  Pleasant,  36  W.  Va.  290,  15 
S.   E.   209. 

c    Evidence. 

Burden  of  Proof. — In  an  action 
against  a  municipal  corporation  on  a 
bond,  or  other  common-law  security 
given  for  deferred  payments  on  real 
estate  purchased  by  the  corporation, 
the  defendant's  plea  of  nil  debet  puts 
the  burden  of  proof  on  the  plaintiff  to 
show  that  the  real  estate  purchased  by 
the  defendant  was  reasonably  necessary 
to  the  proper  exercise  and  enjoyment 
by  it  of  the  powers  and  duties  conferred 
upon  it  by  its  charter.  Richmond,  etc.. 
Imp.  Co.  V.  West  Point,  94  Va.  668,  27 
S.  E.  460. 

Bona  Fide  Holder — Presumption. — It 
is  also  important  to  observe  that  the 
holder  of  such  instruments  is  presumed 
to  be  a  bona  fide  holder  for  value 
before  maturity,  unless  fraud  or  illegal- 
ity in  the  inception  of  the  paper  be 
shown.  Supervisors  v,  Randolph,  89 
Va.  614,  16   S.   E.   722. 

Demurrer  to  Evidence. — The  plain- 
tiff having  proved  substantially  the  al- 
legations of  the  declaration  by  intro- 
ducing the  ordinances  of  the  town  and 
proving  the  canvassing  of  the  vote,  the 
delivery  of  the  bonds,  the  incorporation 
of  the  town   (which   had  been   put  in 


issue  by  a  special  plea),  the  purchase 
of  the  bonds  by  the  plaintiffs  for  val- 
uable consideration,  and  all  other  facts 
alleged  which  were  necessary  to  make 
out  a  prima  facie  case,  it  was  not  error 
to  overrule  the  defendant's  demurrer 
to  the  evidence,  and  give  judgment 
against  it.  It  was  not  necessary  for 
the  plaintiffs  to  prove  a  compliance 
with  §  8,  art.  10,  of  the  constitution, 
for  the  reason  that  the  defendant  had 
not  put  in  that  defense,  as  was  its  duty 
to  do  if  it  meant  to  rely  upon  the  un- 
constitutionality of  the  bonds.  Brown 
V.  Point  Pleasant,  36  W.  Va.  290,  15 
S.  E.  209,  210. 

Sufficiency  to  Support  Verdict. — It 
was  not  error,  under  the  facts  and  cir- 
cumstances of  this  case  as  described 
above,  to  refuse  to  set  aside  the  ver- 
dict and  judgment  rendered  and  en- 
tered as  above  described.  Brown  v. 
Point  Pleasant,  36  W,  Va.  290,  15  S. 
E.  209,  210. 

V.  Small  Note  Currency. 

A.  NATURE  OF  STATUTE— TEM- 
PORARY. 

The  city  of  Lynchburg  on  the  8th 
of  May,  1862,  passed  an  ordinance  for 
the  issue  of  $120,000  of  small  notes, 
and  directed  its  treasurer  to  exchange 
them  for  coin  or  currency,  which  should 
be  held  or  invested  for  the  redemption 
of  the  notes.  From  May  8,  to  Octo- 
ber, $72,418  was  received  in  currency 
in  exchange  for  the  notes,  of  which 
$68,000  was  invested  in  Confederate 
bonds,  and  the  balance  was  held  in 
hand.  The  notes  were  directed  to 
express,  and  did  express,  on  their  face 
— received  in  payment  for  •  city  taxes 
and  all  other  city  dues.  The  city  did 
not  levy  a  tax  for  the  redemption  of 
the  note.  Held,  the  act  of  March  29, 
1862,  to  provide  a  currency  of  notes  of 
less  than  five  dollars,  was  intended  to 
be  temporary  in  its  operation.  Miller 
V.  Lynchburg,  20  Gratt.  330. 

B.  STANDARD  OF  VALUE. 

The  notes  were  issued  and  received 
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with  reference  to  Confederate  currency 
as  a  standard  of  value.  Miller  v. 
Lynchburg,  20  Gratt.  330. 

C  REDEMPTION.    ' 

By  the  act,  the  notes  were  required 
to  be  redeemed  within  the  period  pre- 
scribed by  the  act.  Miller  v.  Lync!*- 
burg,   20   Gratt.   330. 

The  city  of  Lynchburg  having  pro- 
vided for  the  issue  of  her  notes,  undtr 
the   act   of   March   29,   the   act  of  May 


under  ordinances  passed  on  the  19th 
of  April,  1861,  and  the  14th  of  April, 
1862,  and  designed  to  circulate  as  cur- 
rency, were  issued,  among  other  pur- 
poses, for  the  purpose  of  aiding  the 
rebellion,  such  notes  are  void  even  in 
the  hands  of  a  bona  fide  holder  for 
value  and  without  notice.  Isaacs  v. 
Richmond,  90  Va.  30,  17  S.  E.  760. 

F.   VALIDATION. 

The  small  notes  of  the  city  of  Rich- 


15,  extending  the  time  of  redemption,  '  mond  issued  under  the  ordinance  of 
does  not  apply  to  the  notes  i:»sued  by  !  April  19,  1861,  and  April  14,  18C2.  hav- 
that    city.      Xfiller    v.    Lynchburg,    20    ing  been  issued  among  other  purposes 


Cratt.    330. 

The  city  of  Lynchburg  having  pro- 
vided ample  funds  for  the  redemption 
of  her  notes,  she  was  not  required  to 
levy  a  tax  for  their  redemption.  Miller 
V.  Lynchburg,  20  Gratt.  330. 

Some  of  these  notes  not  having  been 
presented  for  redemption  within  the 
time  prescribed  by  the  act  of  March 
29,  the  holders  of  them  are  not  entitled, 
after  the  war,  to  set  them  off  against 
taxes  due  from  them  to  the  city;  and 
the  fund  which  had  been  provided  and 
lield   ready   for   their   payment,   having 


for  the  purpose  of  aiding  the  rebellion, 
the  effect  is  the  same  as  if  they  had 
been  originally  issued  under  a  statute 
professedly  passed  as  a  war  measure, 
although  such  was  not  the  object  ex- 
pressed in  the  ordinances,  and  it  is  not 
competent  for  the  legislature  to  val- 
idate them.  Isaacs  v.  Richmond,  9(y 
Va.  30,  17  S.  E.  760. 

VI.  Bight  to  Recover  on  Im- 
plied Contract  Where  Se- 
curity Illegal. 

Where  Want  of  Authority  to  Borrow. 


perished,  without  fault  of  the  city,  the    —In    the    case    of    Exchange    Bank    v. 


city  of  Lynchburg  is  not  under  any 
obligation  in  law  or  equity  to  redeem 
them.  Miller  v.  Lynchburg,  20  Gratt. 
3^^,  331. 

D.       AUTHORITY      TO      ISSUE- 
RICHMOND  CITY. 

The  smaller  notes  issued  by  the  city 
of  Richmond  under  ordinance  of  the 
19th  of  April,  1861  and  intended  to 
circulate  as  currency,  are  void  even  in 
the  hands  of  a  bona  fide  holder  for 
value,  the  city  of  Richmond  having  no 
authority  to  issue  such  notes  and  the 
statutes  of  Virginia  in  force  at  the 
time  making  it  a  penal  offense  to  do 
■so.  Isaacs  v.  Richmond,  90  Va.  30,  17 
S.   E.  760. 


County,  28  W.  Va.  273,  290,  the  county 
court  had  power  to  raise  money  by  tax- 
ation for  the  purpose  of  building  a 
courthouse;  it  was  wholly  unauthorized 
to  raise  funds  for  such  purpose  by  the 
execution  of  negotiable  notes  or  in 
any  other  manner  except  by  taxation. 
Having  borrowed  money  for  such  pur- 
pose upon  its  negotiable  notes  and  used 
the  money  in  the  construction  of  the 
courtliouse,  it  was  contended  that  al- 
though the  notes  were  absolutely  void 
the  county  was  liable  upon  an  implied 
contract  for  the  money  received  and 
used.  Replying  to  this  argument  the 
court  .says:  "To  permit  a  recovery  of 
this  money  upon  such  implied  promise 


would  be  virtually  to  make   the   unau- 

E.    PURPOSE  OF  ISSUE— LEGAL-  i  thorizcd    loan    effectual    in    all    cases 

ITY.  where   the   money  borrowed   had   been 

The  evidence  showing  that  the  small  j  used  for  the  Icritii!  ate  purposes  of  the 

notes  issued  by  the  city  of  Richmond  |  county  or  municipality;  and  all  the  evils 
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attendant  on  the  power  of  borrowing 
money  in  an  unrestricted  form  would 
supervene.  The  fallacy  in  the  argu- 
ment, that  the  law  will  raise  an  im- 
plied promise  to  repay  the  money  after 
it  has  been  used,  is,  that  the  corpora- 
tion is  not  competent  to  make  the 
promise,  which  is  sought  to  be  im- 
plied. As  an  express  promise  to  the 
effect  contended  for  would  be  illegal, 
the  law  will  not  create  one  by  impli- 
cation. If  the  lender  in  such  a  case  is 
remediless,  he  can  not  justly  reproach 
the  law  for  not  providing  him  a  rem- 
edy for  his  own  folly  and  indiscretion." 

Warrant  Issued  without  Election 
Having  Been  Held.— Where  a  county 
warrant  or  order  is  null  and  void  as 
having  been  issued  without  an  election 
held  pursuant  to  §  8,  art.  10,  of  the 
constitution,  no  recovery  can  be  had  on 
the  original  consideration.  Davis  v. 
Wayne  County  Court,  38  W.  Va.  104, 
18  S.  E.  373;  Merchants'  Nat.  Bank  v. 
Sl>ates,  41  W.  Va.  27,  23  S.  E.  681, 
682;  Merchants'  Nat.  Bank  v.  Williams, 
41   W.  Va    37,  23  S.   E.  685. 

i^ut  where  an  action  of  assumpsit 
was  brought  on  ?<n  account  for  work 
done  in  ts82,  to  be  paid  for  within 
one  year  froir  ♦^he  date  of  the  contract, 
it  not  appearing  jh^t  the  levy  for  that 
year  was  insufficicni  ^o  pay  said  ac- 
count, it  was  held,  that  •>  subsequent 
agreement  of  the  plaintiff  to  .ir^cpt  cer- 
tificates therefor  to  be  paid  afic  the 
fiscal  year  in  which  the  contract  w?s 
made,  was  ultra  vires,  and  not  bind- 
ing on  either  party,  and  that  the  cer- 
tificates being  void,  the  action  could 
be  maintained  upon  the  original  con- 
sideration. Johnson  v.  Alderson,  33  W. 
Va.  473,  10  S.  E.  815,  Snyder,  P.,  dis- 
senting. 

County  Bonds  Defectively  Executed. 
— In  Dinwiddie  County  v.  Stuart,  28 
Gratt.  526,  it  was  held,  that  although 
a  county  bond  given  in  payment  of  a 
contract  for  the  purchase  of  salt  for 
the  inhabitants  of  the  county  was  in- 
valid as  a  bond,  because  the  record 
failed  to  show  that  the  justices   were 


;  summoned  or  that  a  majority  were 
present,  yet  the  contract  being  valid^ 
a  recovery  could  be  had  thereon. 

In  Pulaski  County  v.  Stuart,  28  Gratt. 
872.  the  court  again  held,  that  the  power 
conferred  upon  the  county  court  to 
purchase  salt  was  a  special  and  sum- 
mary power,  in  the  exercise  of  which 
the  court  acted  in  a  ministerial  and  not 
in  a  judicial  capacity,  and  that  no  pre- 
sumption would  be  indulged  that  the 
requirement  of  the  statute,  that  all  the 
justices  be  summoned  or  that  a  ma- 
jority should  be  present,  had  been  ob- 
served, but  that  the  observance  of  suck 
requirement  must  affirmatively  appear 
of  record.  In  this  case,  however,  the 
supreme  court  reversed  the  judgment 
of  the  circuit  court  which  had  been 
given  in  favor  of  Stuart,  Buchanan  & 
Co.  upon  their  claim  against  the  county. 

VII.  State  Bonds. 

A.    COUPONS. 

1.  Nature  and  Purpose. 

In  coupon  bonds,  the  contract  to  pay 
principal  and  interest  is  in  the  bond, 
and  whatever  the  form  of  the  coupon, 
it  answers  substantially  the  same  pur- 
pose, which  is  to  aflford  to  the  holder 
evidence  of  his  right  to  demand  what 
is  due  on  the  bond,  and  a  convenient 
mode  of  collecting  it.  Arents  v.  Com., 
18  Gratt.  750. 

As  BUls  of  Exchange.— Though  cou- 
pons are  in  the  form  of  orders  to  pay 
money,  they  are  not  to  be  regarded  as 
biilv  of  exchange.  Arents  v.  Com.,  18 
Gratt.  750,  751. 

2.  Negotiability. 

Coupons  are  negotiable  instruments^ 
payable  at  a  day  certain,  namely,  the 
day  mentioned  in  each  as  the  day  the 
interest  called  for  by  the  coupon  is 
payable.  Arents  v.  Com.,  18  Gratt.  750, 
776. 

The  coupon  passes  by  delivery,  and 
is  evidence  of  the  title  of  the  holder 
to  demand  the  interest.  Arents  v. 
Com.,  18  Gratt.  750,  776. 

A  coupon  may  be  negotiated  after  it 
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has    been    separated    from    the    bond. 
Arents  v.  Com.,  18  Gratt.  750,  767. 

Coupon  bonds  payable  "to  bearer," 
or  to  "the  holder,"  pass  from  hand  to 
hand  by  delivery  and  such  bonds  and 
the  coupons  thereto  attached  are  ne- 
gotiable instruments  having  all  the 
qualities  and  incidents  of  commercial 
paper.  Arents  v.  Com.,  18  Gratt.  750, 
766. 

8.    Interest  upon   Coupons. 

In  an  action  upon  a  coupon,  the 
payment  of  which  has  been  refused,  or 
for  the  payment  of  which  no  provision 
is  shown  to  have  been  made,  interest 
may  be  recovered  from  the  time  at 
which  it  became  due  and  payable  ac- 
cording to  its  face.  Arents  v.  Com., 
18  Gratt.  750,  776. 

4.    Receivability  for  Taxes  and  Other 

Demands. 
a«    For  What  Receivable. 

Taxes  Generally. — The  overdue  cou- 
pons upon  bonds  issued  under  act  of 
March  28,  1879,  are  receivable  for  all 
taxes  levied  by  the  state,  including  the 
capitation  tax;  and  the  auditor  is  bound 
to  receive  them,  when  offered  in  pay- 
ment of  taxes  returned  delinquent  to 
his  office.  Williamson  v.  Massey,  33 
Gratt.  237;  Greenhow  v.  Vashon,  81  Va. 
336,  350;  Antoni  v.  Wright,  22  Gratt. 
833;  Chesapeake,  etc.,  Co.  v.  Miller,  19 
W.  Va.  408;  Com.  v.  Smith,  76  Va. 
477;  Com.  v.  Guggenheimer,  78  Va.  71. 

Taxes  Dedicated  to  School  Fund. — 
Section  2  of  the  act  of  the  general 
assembly,  approved  March  15,  1884, 
providing  for  a  separate  assessment  of 
taxes  for  the  support  of  the  public  free 
schools,  and  §  113  of  the  same  act, 
providing  that  such  taxes  shall  be  paid 
and  collected  only  in  lawful  money  of 
the  United  States,  were  enacted  in 
obedience  to  the  positive  mandate  of 
§  8,  art.  8,  of  the  constitution  of  1869 
requiring  certain  revenues  and  other 
funds  to  be  applied  exclusively  to  the 
support  of  the  public  free  schools,  and 
said  sections  are  not  unconstitutional 
as  impairing  the  obligation  of  the  con- 


tract between  the  state  and  its  bond- 
holders created  by  the  act  of  March  30^ 
1871.  Taxes  levied  under  the  provisions, 
of  these  sections  can  not  be  paid  in 
the  state's  tax  receivable  coupons 
Greenhow  v.  Vashon,  81  Va.  336,  dis 
tinguishing  Antoni  v.  Wright,  22  Gratl 
833. 

The  constitutionality  of  statute  prc» 
viding  for  separate  assessments  oi 
taxes  for  support  of  such  schools  is  m. 
longer  questioned.  (Vashon  v.  Green- 
how, 125  U,  S.  716.)  Com.  v.  Chaffin, 
87  Va.  545,  12  S.  E.  972.  See  further, 
as  to  the  receivability  of  coupons  \\\ 
payment  of  taxes  dedicated  to  the 
school  fund,  post,  "As  AflFected  by 
School  Fund  Provision  of  the  Consti- 
tution,"  VII,   C,   3,   c. 

License  Taxes. — In  the  case  of  I  luck- 
less V.  Childrey,  135  U.  S.  6C2,  10  Sup. 
Ct.  Rep.  986,  the  supreme  court  of  the 
United  States  decided  that  the  act  of 
the  Virginia  legislature  authorizing  the 
receipt  of  coupons  on  or  after  maturity 
in  payment  of  "all  debts,  dues,  and  de- 
mands due  the  state"  had  no  application 
to  the  case  of  a  license  tax  payable  for 
a  license  to  sell  by  retail  wine,  spirits 
and  other  intoxicating  liquors.  The 
court  said:  "We  are  of  opinion  that 
the  requirement  that  the  license  fee 
shall  be  paid  in  lawful  money  of  the 
United  States  does  not,  as  contended,, 
impair  the  obligation  of  the  contract 
made  by  the  state  with  the  holders  of 
the  coupons  referred  to.  Licenses  for 
the  sale  of  intoxicating  liquors  are  not 
only  imposed  for  the  purpose  of  rais- 
ing revenue,  but  also  for  the  purpose 
of  regulating  the  traffic  and  consump- 
tion of  these  articles,  and  hence  the 
state  may  impose  such  conditions  for 
conducting  said  traffic  as  it  may  deem 
most  for  the  public  good.  The  manner 
of  payment  is  part  of  the  condition  of 
the  license  intended  as  a  regulation  of 
the  traffic.  It  would  be  very  different 
if  the  business  sought  to  be  followed 
was  one  of  the  ordinary  pursuits  of 
life,  in  which  all  persons  are  entitled 
to  engage.    License  taxes  imposed  upon 
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such  pursuits  and  professions  are  im- 
posed purely  for  the  purpose  of  rev- 
enue, and  not  for  the  purpose  of  reg- 
ulating the  traffic  or  the  pursuit"  In 
accord  with  the  last  proposition  of  this 
quotation,  see  the  case  of  Royall  v.  Vir- 
ginia, 116  U.  S.  572. 

Fines  and  Co8t9. — Fines  imposed  for 
;a  violation  of  law  are  embraced  in  the 
5ict  oi  1871  known  as  the  funding  act, 
and  a  person  upon  whom  such  a*  fine 
IS  imposed,  may  discharge  it  by  the 
overdue  coupons  taken  from  the  bonds 
mentioned  in  said  act.  Clarke  v.  Tyler, 
;J0  Gratt.  134. 

Fines  collected  by  the  sheriff  of  a 
county,  or  by  the  sergeant  of  a  city  or 
town,  are  to  be  paid  by  him  to  the 
treasurer  of  his  county,  city  or  town, 
and  not  to  the  auditor  of  accounts  of 
the  state;  and  therefore  a  mandamus 
will  not  lie  at  the  suit  of  a  sheriff  or 
sergeant,  to  compel  the  auditor  to  re- 
ceive coupons  which  have  been  paid 
to  him  in  a  discharge  of  a  fine.  Tyler 
V,  Taylor,  29  Gratt.  765. 

Costs  recovered  in  tax  suits  are  not 
**taxes,  debts  or  demands  due  the  com- 
monwealth." The  officers  of  the  court 
to  whom  they  are  due  are  under  no 
obligation  to  receive  coupons  in  pay- 
ment of  their  fees,  and  a  tender  of 
troupons  of  the  state,  genuine  or  spuri- 
ous, in  payment  thereof,  is  not  good. 
Ellett  V.  Com.,  85  Va.  517,  8  S.  E. 
246. 

b.  Proceedings  to  Test  Genuineness  of 

Coupons. 
<1)  Constitutionality  of  SUtutes. 

Act  of  1881.— The  act  of  April  7th, 
1882  (acts,  1881-82,  p.  342),  taking  away 
the  remedy  by  mandamus,  etc.,  in  any 
case  arising  out  of  the  collection  •  of 
revenue  in  which  the  applicant  for  the 
writ  has  any  other  remedy  adequate 
for  the  protection  and  enforcement  of 
his  individual  right,  claim,  and  demand 
if  just,  is  not  inconsistent  with  the  fed- 
eral or  state  constitution.  Poindexter 
V.  Grecnhow,  84  Va.  441,  4  S.  E.  742. 

The    unreported    case    of    Antoni    v. 


Greenhow,  treasurer,  cited  in  Poindex- 
ter V.  Greenhow,  84  Va.  441,  443,  4  S. 
E.  742,  was  as  follows:  On  the  20th  of 
March,  1882,  Antoni  owed  state  taxes 
to  the  amount  of  $3.15,  and  on  that 
day  tendered  to  Greenhow,  the  treas- 
urer of  the  city  of  Richmond,  a  coupon 
I  of  the  issue  of  1871  for  $3,  together 
I  with  15  cents  in  money  in  payment  of 
i  said  taxes.  This  tender  was  refused, 
:  and  on  the  28th  of  March,  1882,  Antoni 
;  petitioned  the  supreme  court  for  a 
mandamus  to  compel  its  acceptance. 
The  treasurer,  by  way  of  return  to  the 
rule  to  show  cause,  said  he  was  ready 
I  to  receive  the  coupon  as  soon  as  it  had 
been  legally  ascertained  to  be  genuine, 
and  such  as  by  law  was  actually  re- 
ceivable. To  this  return  a  demurrer 
was  filed,  and  upon  the  hearing  the 
court,  being  equally  divided  in  opinion, 
denied  the  writ.  From  this  decision 
the  case  went  on  writ  of  error  to  the 
supreme  court  of  the  United  States, 
where  the  decision  of  the  Virginia 
court  was  affirmed.  The  supreme  court 
of  the  United  States  decided  that  al- 
though laws  in  force  at  the  time  and 
place  of  making  a  contract  may  en- 
ter into  and  form  a  part  of  the  con- 
tract, yet  changes  in  the  forms  of  ac- 
tion and  modes  of  proceeding  did  not 
amount  to  an  impairment  of  the  obli- 
gation of  the  contract,  if  an  adequate 
and  efficacious  remedy  is  left;  and 
that  the  act  of  the  legislature  of  Vir- 
ginia approved  on  the  14th  day  of  Jan- 
uary, 1882  Cacts,  1881-82,  p.  10).  en- 
titled "An  act  to  prevent  frauds  upon 
the  commonwealth  and  the  holders  of 
her  securities  in  the  collection  and  dis- 
bursement of  revenues."  provides  a 
remedy  to  the  coupon  holder  substan- 
tially equivalent  to  that  in  force  when 
the  coupons  were  issued,  and  does  not, 
therefore,  impair  the  obligation  of  the 
state's  contract  to  receive  the  coupons 
in  payment  of  taxes.  Antoni  v.  Green- 
how, 107  U.  S.  769,  2  Sup.  Ct.  Rep.  91. 
Act  of  1886.— Act  of  March  4,  1886, 
prescribing  how  licenses  may  be  ob- 
tained, and  that  if  coupons  be  tendered 
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therefor,  the  officer  shall  receive  same 
for  verification  under  act  of  January 
14,  1882,  and  that  unless  said  taxes  be 
paid  in  money  no  license  shall  issue, 
nor  applicant  do  business,  until  the 
coupons  be  so  verified,  is  not  repug- 
nant to  U.  S.  constitution,  art.  1,  §  10. 
{Case  at  bar  distinguished  from  Royall 
V.  Virginia,  116  U.  S.  572.)  Cofn.  v. 
Jones,   82  Va.   789,  1   S.   E.   84. 

(2)  Construction  of  Statutes. 

(a)  To  What  Coupons  Applicable. 

The  act  of  January  14,  1882,  enti- 
tled "an  act  to  prevent  frauds  upon  the 
commonwealth  and  the  holders  of  her 
securities,  in  the  collection  and  dis- 
bursements of  her  revenues"  applies 
not  to  coupons  detached  from  bonds 
issued  under  the  funding  bill  of  1879 
but  only  to  coupons  detached  from 
bonds  of  the  commonwealth  issued  un- 
der the  act  of  1871.  Com.  v.  Smith,  76 
Va.  477;  Com.  v.  Guggenheimer,  78 
Va.  71. 

A  taxpayer  tendered  a  coupon  de- 
tached from  a  bond  issued  under  the 
funding  bill  of  1879,  in  payment  of  his 
taxes  to  the  collector,  who  refused  to 
receive  it.  Held,  the  refusal  was  not 
justifiable  under  the  act  of  January 
14th,  1882,  and  the  taxpayer  was  enti- 
tled to  a  mandamus  to  compel  the  col- 
lector to  receive  the  coupon.  Com.  v. 
Smith,  76  Va.  477. 

(b)  Time  of  Taking  Effect. 
Taxpayers,  prior  to  1st  of  December, 

1882,  tendered  coupons  detached  from 
bonds  issued  under  the  funding  bill 
of  1879,  in  payment  of  their  taxes,  to 
the  collector,  who  returned  that  he  was 
ready  to  receive  the  coupons  in  pay- 
ment of  those  taxes  as  soon  as  they 
had  been  legally  ascertained  to  be  gen- 
uine, and  the  law  of  the  case  complied 
with.  The  circuit  court  sustained  a 
demurrer  to  the  return  and  awarded 
a  mandamus.  Held,  the  taxpayers  were 
entitled  to  writs  of  mandamus  to  com- 
pel the  collector  to  receive  the  cou- 
pons; that  the  act  of  26th  of  January, 
1882,  abolishing  the  writ  of  mandamus 


in  such  cases,  and  providing  another 
remedy,  did  not  take  effect  until  after 
the  tender  of  those  coupons,  to-wit; 
not  until  1st  of  December,  1882.  Com. 
V,  Guggenheimer,  78  Va.  71. 

(3)   Proceedings. 

(a)  Nature  and  Form  of  Remedy. 

Under  Act  of  January  26th,  1882.-^ 
"By  an  act  approved  January  26th,. 
1882,  entitled  'An  act  to  provide  for 
the  more  efficient  coUectioli  of  the  rev- 
enue to  support  government,  maintain 
the  public  schools,  and  to  pay  interest 
on  the  public  debt,'  and  which  took  ef- 
fect on  the  1st  day  of  December  of 
that  year,  it  is  enacted  as  follows: 
Section  1.  That  the  several  tax  col- 
lectors of  this  commonwealth  shall 
receive,  in  discharge  of  the  taxes,  li- 
cense taxes,  and  other  dues,  gold,  sil- 
ver, United  States  treasury  notes,  na- 
tional bank  currency,  and  nothing  else; 
provided  that  in  all  cases  in  which  an 
officer  charged  by  law  with  the  collec- 
tion of  revenue  due  the  state  shalt 
take  any  steps  for  the  collection  of  the 
same,  claimed  to  be  due  from  any  citi- 
zen or  taxpayer,  such  person  against 
whom  such  step  is  taken,  if  he  con- 
ceives the  same  to  be  unjust  or  illegal,, 
or  against  any  statute,  or  to  be  uncon- 
stitutional, may  pay  the  same  under 
protest,  and  under  such  payment  the 
officer  collecting  the  same  shall  pay 
such  revenue  into  the  state  treasury,, 
giving  notice  at  the  time  of  such  pay- 
ment to  the  treasurer  that  the  same 
was  paid  under  protest.  The  person 
so  paying  such  revenue  may  at  any 
time  within  thirty  days  after  making 
such  payment,  and  not  longer  there- 
after, sue  the  said  officer  so  collecting 
such  revenue  in  the  court  having  juris- 
diction of  the  parties  and  amounts.  If 
it  be  determined  that  the  same  was 
wrongfully  collected,  for  any  reason 
going  to  the'  merits  of  the  same,  then 
the  court  trying  the  case  may  certify 
of  record  that  the  same  was  wronj^fully 
paid,  and  ought  to  be  refunded;  and 
thereupon,    the   auditor    of    public    ac- 
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K:ounts   shall  issue   his  proper  warrant 
for   the   same,  which   shall  be  paid  in 
preference  to  other  claims  on  the  treas- 
ury,   except  such   as   have   priority  by 
constitutional      requirement.     ♦      ♦     ♦ 
In  all  such  cases,  if  the  court  certify 
of   record    that    the   officer    defendant 
^cted  in  good  faith  and  diligently  de- 
fended the  action,  the  necessary  costs 
incurred  by  him  shall  be  taxed  to  and 
paid  by  the  ^tate,  as  in  criminal  cases/ 
Acts,  1881-82,  p.  37,  et  seq."     Held:  1. 
Assumpsit  against  collecting  officer  is 
the    proper    remedy   of   a    taxpayer    to 
recover  money  paid  by  him  for  taxes, 
after  collector's  refusal  to  accept  cou- 
pons tendered  in  payment  thereof,  un- 
<ler   act   approved   January   26th,    1882. 
Acts,    1881-82,    p.    37.      2.    In    addition 
to    special    counts    alleging    the    ten- 
der of  tax   receivable  coupons   to  pay 
the  tax,  and  the  defendant's  refusal  to 
accept    the    coupons,    and    the    latter's 
proceeding  to  collect  the  tax  in  money, 
when   payment  thereof  was   made  un- 
der   protest,    the    common    counts    for 
money     had,    received,    etc.,    may    be 
added.    3.  The  action  under  this  statute 
is   in   form   against   the   collector;   but 
being    to    recover   a    demand    growing 
out  of  his   acts   done  colore   officii,  is 
substantially     against     the     common- 
wealth, and   the  judgment  is  likewise. 
Brown,  etc.,  Co.  v.  Greenhow,  80  Va. 
118. 

Same  —  As  Amended  by  Act  of 
March  13,  lg84.— The  state  can  only 
be  sued  by  its  consent.  When  a  rem- 
edy by  suit  against  the  state,  or  any 
of  its  officials  is  provided,  those  seek- 
ing to  avail  of  its  benefits  must  fol- 
low its  provisions  with  exact  strict- 
ness. Under  the  act  of  26th  of  Janu- 
ary, 1882,  amended  13th  of  March, 
1884,  acts,  1883-84,  page  527,  the  suit 
is  required  to  be  commenced  by  a  pe- 
tition filed  at  rules,  upon  which  a  sum- 
mons shall  be  issued  to  the  collecting 
officer,  and  regularly  matured  like  any 
other  action  at  law,  and  the  coupons 
tendered  shall  be  filed  with  the  peti- 
tion.    A  suit  brought  in  any  other  way 


is  unlawfully  instituted,  and  must  be 
dismissed.  Dunnington  v.  Ford,  80 
Va.  177. 

Code  of  1M7.  §§  410,  411.— Sections 
410,  411,  of  the  Code  of  1887,  provides 
a  remedy  for  dissatisfied  taxpayers  who 
have  tendered  coupons  in  payment  of 
taxes.  Under  said  section  a  petition  is 
to  be  filed  at  rules,  and  upon  the  trial 
the  plaintiff  is  to  tender  the  coupons, 
and  if  he  succeeds  in  proving  their 
genuineness,  he  obtains  a  judgment 
which  is  made  a  preferred  claim  upon 
the  treasury,  and  for  which  a  warrant 
is  issued  by  the  auditor.  It  is  also  pro- 
vided that  there  shall  be  no  other  rem- 
edy for  the  person  making  a  tender  of 
coupons  for  taxes.  Held,  the  remedy 
so  provided  is  exclusive,  and  assump- 
sit will  not  lie  against  a  tax  collector 
who  has  received  the  money  and  paid 
it  over  to  the  treasury.  Mallan  v. 
Bransford,  86  Va.  675,  10  S.  E.  977. 

Mandamus. — ^The  treasurer  can  pay 
out  the  state's  money  only  by  checks 
on  the  warrant  of  one  of  the  auditors. 
Therefore  a  mandamus  proceeding  to 
compel  the  treasurer  to  refund  money 
paid  for  taxes  and  to  accept  coupons 
found  to  be  genuine  by  the  verdict  of 
a  jury,  should  have  been  quashed  upon 
the  motion  of  the  treasurer.  Taylor  v, 
Williams,   78   Va.    422. 

Mandamus— Effect  of  Act  of  May 
12th,  1887. — In  view  of  the  provisions 
of  the  act  of  May  12,  1887,  requiring  a 
proceeding  in  court  to  be  instituted  for 
the  collection  of  a  tax  where  payment 
has  been  tendered  in  detached  coupons 
from  state  bonds,  in  which  proceeding 
the  defendant  can  plead  his  tender  and 
file  his  coupons,  and  shall  have  judg- 
ment if  their  validity  is  establislved," 
mandamus  will  not  lie  against  a  treas- 
urer, at  the  suit  of  one  liable  for  a 
tax,  to  compel  the  acceptance  of  a  ten- 
der of  such  coupons  in  payment.  Wil- 
cox V.  Hunter,  2  Va.  Dec.  434. 


(b) 
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city  alone  has  jurisdiction  of  suits 
against  state  officers,  including  the 
treasurer.  Therefore,  mandamus  pro- 
ceeding in  the  hustings  court  of 
Richmond  to  compel  the  treasurer  to 
refund  money  paid  for  taxes,  and  to 
accept  the  coupons  which  had  been 
found  to  be  genuine  by  the  verdict  of 
a  jury,  should  have  been  quashed  upon 
the  motion  of  the  treasurer.  Taylor  v. 
Williams,  78  Va.  422. 

<c)  Issue— How  Raised. 

The  question  as  to  the  genuineness 
of  coupons  purporting  to  have  been  cut 
from  state  bonds  may  be  raised  with- 
out a  plea  of  non  est  factum,  and,  in 
such  case,  it  is  competent  for  the  com- 
monwealth, in  order  to  prove  the  cou- 
pons spurious,  to  show  that  the  bond 
produced  is  not  genuine.  The  proceed- 
ing is  not  based  upon  the  bond,  and 
the  only  question  upon  which  issue  is 
joined  is  the  genuineness  of  the  cou- 
pons. Com.  V.  Hurt,  85  Va.  918,  9  S. 
E.  148;  Com.  v.  Adams,  85  Va.  921,  9 
S.  E.  148;  Com.  v.  Tunstall,  86  Va.  372, 
10  S.  E.  414. 

<d)  Evidence. 

<aa)  Burden  of  Proof. 

When  a  paper  purporting  to  be  a 
coupon  cut  from  a  state  bond  is  of- 
fered in  evidence,  the  burden  of  prov- 
ing its  genuineness  is  on  the  party  of- 
fering it.  Com.  V.  Hurt,  85  Va.  918,  9 
S.  E.  148;  Com.  v.  Adams,  85  Va.  921, 
9  S.  E.  148;  Com.  v.  Larkin.  88  Va. 
422,  424,  13  S.  E.  901. 

But  in  the  case  of  Com.  v.  Dunlop, 
89  Va.  431,  16  S.  E.  273,  it  was  held, 
that  the  case  of  Com.  v.  Hurt,  85  Va. 
918,  9  S.  E.  148.  did  not  hold  that  the 
burden  of  proving  the  genuineness  of 
the  coupons  tendered  was  upon  the 
•  party  offering  them,  but  on  the  other 
hand  that  it  assumed  the  burden  to  be 
upon  the  commonwealth  to  prove  them 
spurious;  that  the  statute  (Code,  1887, 
§  412),  was  the  same  at  the  time  of  the 
decision  of  the  latter  case  as  it  was 
at  the  time  of  the  former,  and  that  un- 
der that  statute  the  burden  was  upon 


the  commonwealth  to  prove  the  bonds 
offered  in  evidence  to  be  spurious. 

Constitutionality  of  Statute.— Act  of 
May  12,  1887,  authorizing  the  common- 
wealth to  enforce  by  summary  proceed- 
ings payment  of  taxes  by  persons  who 
have  tendered  state  coupons  therefor, 
wherein,  if  defendant  relies  on  the  ten- 
der, the  burden  is  put  on  him  to  prove 
their  genuineness,  is  not  repugnant  to 
§  10,  art.  1,  U.  S.  constitution,  as  it 
violates   no  contract  righ  have  the 

coupons  received  in  payi. .^  .  of  taxes. 
Ex  parte  Ayers,  123  U.  S.  485;  Mc- 
Gahey  v.  Com.,  85  Va.  519,  8  S.  E.  244; 
Bryan  v.  Com.,  85  Va.  526,  8  S.  E. 
246;  Cooper  v.  Com.,  85  Va.  528,  8  S. 
E.  247:  Laube  v.  Com.,  85  Va.  530,  8 
S.  E.  246. 

(bb)    Production    of    Bond— Right    to 
Require. 

A  defendant  contesting  the  genuine- 
ness of  coupons  purporting  to  have 
been  cut  from  a  state  bond,  may  de- 
mand the  production  of  the  bond  as  a 
condition  precedent  of  the  plaintiff's 
right  to  recover.  Com.  v.  Hurt,  85 
Va.  918,  9  S.  E.  148;  Com.  v.  Adams,  85 
Va.  921,  9  S.  E.  148. 

When  the  sovereign   consents   to  be 
sued,   the    terms    and    conditions    upon 
which   such   consent   is   given   must  be 
I  observed,  and  the  taxpayer,  whose  ten- 
der  of   coupons    is    refused,   and     who 
brings   his    suit,   must,   as   required   by 
!  those   conditions,   produce   at   the   trial 
I  the    bonds     from     which    the     coupons 
!  were  cut.     Com.  v.  Dunlop,  89  Va.  431, 

16  S.  E.  273. 
I  The  case  of  McGahey  v.  Virginia, 
'  135  U.  S.  662,  differs  from  the  case  at 
bar,  that  suit  being  by  the  state  against 
the  taxpayer,  whilst  this  case  is  a  suit 
by  the  taxpayer  against  the  state. 
Com.  V.  Dunlop,  89  Va.  431,  16  S.  E. 
273. 

I  When  Statute  Not  Applicable.— Code 
of  1887,  §  412,  so  far  as  it  requires  the 
production  into  court  of  the  state 
bonds,  does  not  apply  where  the  bonds 
have  been  surrendered  to  the  common- 
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wealth  under  the  refunding  act  of  Feb- 
ruary 20,  1892.  Com.  v.  Ford,  89  Va. 
427,   16   S.    E.   277. 

Constitutionality  of  Statute.— The  act 
of  January  26,  1886,  requiring,  in  a  suit 
to  test  the  genuineness  of  coupons 
purporting  to  be  cut  from  state  bonds, 
the  production  of  the  bonds  with  proof 
that  the  coupons  vv  *•  *  actually  cut 
therefrom,  is  not  repugnant  to  art.  1, 
§  10,  of  the  constitution  of  the  United 
States.  It  is  the  province  of  the  leg- 
islature to  prescribe  rules  of  evidence 
to  govern  the  procedure  of  the  state 
courts  and  the  constitution  of  the 
United  States  has  no  application  in 
such  case.  Cornwall  v.  Com.,  82  Va. 
644;  Newton  v.  Com.,  82  Va.  647;  Com. 
V.  Weller,  82  Va.  721,  1  S.  E.  102;  Com. 
v.  Booker,  82  Va.  964,  7  S.  E.  381;  Va. 
Code,  1887,  §  412;  McGahey  v.  Com., 
85  Va.  519,  8  S.  E.  244;  Bryan  v.  Com., 
85  Va.  526,  8  S.  E.  246;  Cooper  v.  Com., 
85  Va.  528,  8  S.  E.  247;  Laube  v.  Com., 
85  Va.  530,  8  S.  E.  246;  In  re  Ay  res,  123 
U.  S.  486;  Com.  v.  Larkin,  88  Va.  422, 
13  S.   E.  901. 

Speaking  with  reference  to  the  con- 
stitutionality of  this  statute,  the  court 
of  appeals  says:  "It  is  also  contended 
for  the  defendant  in  error,  the  plaintiff 
below,  that  the  provisions  of  the  stat- 
ute requiring  the  production  of  the 
bonds  to  prove  the  genuineness  of  the 
coupons  is  unconstitutional;  and  Mc- 
Gahey V.  Virginia,  135  U.  S.  662,  is  re- 
lied on  for  this  position.  That,  how- 
ever, was  a  suit  by  the  state  against 
the  taxpayer,  whilst  the  present  is  a 
suit  by  the  taxpayer  against  the  state; 
and  it  is  an  established  principle  that, 
when  the  sovereign  consents  to  be 
sued,  the  terms  and  conditions  upon 
which  such  consent  is  given  must  be 
observed.  Nor  can  a  party  avail  him- 
self of  the  benefit  of  a  statute,  and  at 
the  same  time  contest  its  validity. 
Purcell  V.  Conrad,  84  Va.  557,  5  S.  E. 
545;  Daniels  v.  Tearney.  102  U.  S.  415. 
A  taxpayer,  whose  tender  of  coupons 
is  refused,  may,  undoubtedly,  set  up 
the  tender  as  a  defense  in  any  subse- 


quent suit  by  the  state  against  him  for 
the  recovery  of  the  taxes.  But  if,  upon 
the  refusal  of  the  tender,  he  chooses,  as 
:n  the  present  case,  to  pay  in  money, 
and  then  sues  the  state  to  establish 
the  genuineness  of  the  coupons,  and 
to  recover  back  the  money  so  paid,  he 
must  conform  to  the  conditions  pre- 
scribed by  the  statute  giving  him  per- 
mission to  sue."  Com.  v.  Dunlop,  89 
Va.  431,  16  S.  E.  273. 

(cc)   Expert  Testimony. 

Qualification  of  Witness.  —  Upon 
trial  of  an  issue  as  to  the  genuineness 
of  alleged  coupons  cut  from  Virginia 
state  bonds,  a  witness  can  not  be  al- 
lowed to  testify  as  an  expert  to  estab- 
lish their  genuineness  until  it  has  been 
shown,  or  until  he  testifies  to  such 
facts  as  shows  that  he  is  such  expert; 
and  his  own  testimony  that  he  believed 
himself  to  be  such  expert  was  not  a 
sufficient  basis  for  the  admission  of  his 
evidence  as  an  expert.  Com.  v.  Lar- 
kin,  88  Va.  422,  13  S.  E.  901. 

Exdusion— Constitutionality  of  Stat- 
ute.— Section  10,  art.  1,  U.  S.  constitu- 
tion, does  not  apply  to  rules  of  evi- 
dence and  procedure  in  state  courts; 
and  act  of  January  21,  1886,  providing 
that  on  trial  of  an  issue  as  to  the  va- 
lidity of  coupons  alleged  to  have  been 
cut  from  state  bonds,  expert  testimony 
shall  be  inadmissible,  is  not  repugnant 
to  said  section.  And  so  likewise  of 
act  of  January  26,  1886,  requiring  the 
production  of  the  bonds  from  which 
the  coupons  are  alleged  to  have  been 
cut.  Com.  V,  Weller.  82  Va.  721,  1  S. 
E.  102;  McGahey  v.  Com.,  85  Va.  519^ 
8  S.  E.  244;  Cornwall  v.  Com.,  82  Va. 
644;  Newton  v.  Com.,  82  Va.  647;  Com. 
V.  Booker,  82  Va.  964,  7  S.  E.  381. 

(dd)  Seal— Judicial  Notice. 

In  the  case  of  Com.  v.  Dunlop,  89 
Va.  431,  16  S.  E.  273,  it  was  contended 
that  the  plaintiff  had  failed  to  sustain 
the  burden  of  proving  the  genuineness 
of  the  bonds  for  the  reason  among 
others  that  he  introduced  no  evidence 
to  show  that  the  seal  attached  to  the 
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bonds  was  the  genuine  seal  of  the  state. 
The  circuit  court  decided  that  the  seal 
proved  itself.  In  its  ruling  upon  this 
point  the  court  of  appeals  says:  "We 
are  of  opinion  that  this  ruling  is  cor- 
rect. It  is  a  rule  of  evidence,  univer- 
sally recognized,  that  the  courts  of  a 
state  take  judicial  notice  of  its  seal 
and  of  the  signatures  of  the  heads  of 
departments;  nor  will  it  be  supposed, 
without  proof,  that  any  particular  seal 
is  counterfeit  or  irregularly  impressed. 
The  law  assumes  that  the  seal  of  the 
state  is  known  to  all  her  judicial  offi- 
cers; and  there  is  nothing  in  the  stat- 
ute requiring  the  production  of  the 
bonds,  in  a  proceeding  like  the  present, 
which  affects  this  rule  of  the  common 
law." 

<e)   Instnictionft. 

Upon  such  trial  an  instruction  that 
it  was  "not  necessary,  independently  of 
any  colhteral  litigation  to  establish  the 
genuineness  of  coupons  before  or  after 
tender,  to  entitle  a  tenderer  to  be  free 
from  molestation;"  held,  erroneous. 
Com.  V.  Larkin,  88  Va.  422,  13  S.  E. 
901. 

(0  Appeal  and  Error — ^Jurisdiction  of 
Court  of  Appeals. 

Act  of  March  12th  is  unconstitutional 
so  far  as  it  confers  upon  this  court  ju- 
risdiction in  all  cases  of  coupons  arising 
under  act  of  January  14th,  1882,  with- 
out regard  to  the  amount  in  contro- 
versy, being  in  conflict  with  art.  6  of 
the  state  constitution  fixing  minimum 
jurisdictional  amount  in  cases  purely 
pecuniary  at  $500.  Mcintosh  v.  Bra- 
den,  80  Va.  217. 

A  taxpayer,  having  tendered  coupons 
for  taxes  of  less  than  $500,  petitioned 
for  a  jury  to  determine  their  genuine- 
ness, but  did  not  allege  that  none  of  the 
taxes  were  for  school  purposes.  A 
general  demurrer  to  petition  was  over- 
ruled, and  the  commonwealth  ap- 
pealed. Held,  though  the  demurrer 
was  improperly  overruled,  yet  this 
court  has  no  jurisdiction  to  revise  the 
judgment,  as  the  record  did  not  show 


that  a  constitutional  question  was  in- 
volved. Com.  V,  Chaffin,  87  Va.  545,  12 
S.   E.  972. 

In  cases  necessarily  involving  the 
validity  of  coupons  cut  from  bonds 
issued  under  acts,  March  30,  1871,  and 
March  28,  1879,  no  jurisdictionil 
amount  is  necessary  to  give  supreme 
court  of  Virginia  jurisdiction  on  appeal 
of  the  case  as  the  validity  of  those  acts 
is  brought  in  question.  In  such  cases 
art.  6,  §  2,  of  the  constitution  of  Vir- 
ginia applies.  Com.  v,  McCullough,  90 
Va.  597,  19  S.   E.  114. 

Writ  of  Error  to  Mandamus  Pro- 
ceeding.— Upon  a  writ  of  error  from  a 
judgment  awarding  a  writ  of  man- 
damus to  compel  the  treasurer  to  re- 
fund money  paid  as  a  license  tax  and 
to  accept  coupons  which  had  been 
found  to  be  genuine  by  the  verdict 
of  a  jury,  it  was  held,  that  a  writ  of 
error  lies  to  the  court  of  appeals  from 
all  judgments  of  inferior  courts  in  man- 
damus proceedings  though  the  amount 
involved  falls  short  of  $500.  Taylor 
V.  Williams,  78  Va.  422. 

(4)  Repeal  of  Statute. 
Constitutionality  —  Vested   Rights.— 

The  privilege  of  suing  a  state  is  not 
an  absolute  right,  but  is  allowed  as  a 
matter  of  grace.  It  may  be  extended  or 
withheld  at  the  pleasure  of  the  state; 
and  once  granted,  it  may  be  recalled 
at  pleasure,  unless  during  its  existence 
rights  have  vested  under  or  by  virtue 
of  it  which  the  state  has  no  constitu- 
tional right  to  defeat  or  impair  by  its 
subsequent  recall.  Further,  if  an  act 
merely  authorizes  a  judicial  inquiry  into 
the  rights  of  parties,  but  does  not  con- 
fer the  power  to  enforce  the  result  ot 
such  inquiry,  its  repeal  is  not  prohibited 
by  the  constitution  of  this  state  or  of  the 
United  States.  Tested  by  these  rules 
the  right  conferred  by  §  408  of  the 
Code  (amended  by  the  act  of  February 
22,  1890;  acts,  1889-90,  pp.  76,  77)  to 
test  the  genuineness  of  certain  papers 
alleged  to  be  coupons  cut  from  bonds 
of    the    state,    in    the    manner    therein 
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specified,  did  not  confer  upon  the 
bolder  of  such  coupons  such  vested 
right  that  the  sUte  could  not  take  away 
the  right  thereby  conferred;  and  the 
act  of  February  21,  1894  (acts,  1893-94, 
p.  381),  repealing  §  4©8  of  the  Code, 
and  the  act  amendatory  thereof,  is  valid 
and  constitutional.  Maury  v.  Com.,  92 
Va.  31©,  23  S.  E.  757. 

Return  of  Coupons. — As  to  the  right 
of  the  plaintiff  to  have  his  coupons  re- 
turned, the  court  of  appeals  says: 
"While,  therefore,  we  are  of  opinion 
that  the  act  repealing  §  408  of  the  Code 
is  not  in  conflict  with  the  constitution 
either  of  the  state  or  of  the  United 
States,  but  is  valid  and  binding,  and 
therefore  that  the  circuit  court  did  not 
err  in  dismissing  the  petition,  we  arc 
of  the  opinion  that  it  should  have  di- 
rected the  coupons  of  the  petitioner, 
which  it  held  for  identification,  to  be 
returned  to  him.  But  the  state  cer- 
tainly ought  not  to  retain  both  the 
coupons  and  the  money.  It  is  not  dis- 
puted that  the  petitioner  was  indebted 
to  the  state  for  taxes  due.  As  those 
taxes  have  been  satisfied  by  the  money 
which  he  paid,  he  will,  upon  the  return 
of  his  coupons,  be  fully  restored  to  tht 
position  which  he  occupied  on  the  17th 
of  October,  1892,  as  far  as  it  is  in  the 
power  of  this  court  to  relieve  him." 
Maury  v.  Com.,  92  Va.  310,  23  S.  E. 
757. 
5.   Sale  of  Coupons— License  Tax. 

See  also,   the  title   LICENSES,  vol. 
9.  p.  307. 
a.   Constitutionality  of  Statute. 

The  act  of  March  15,  1884  (§  65,  ch. 
450,  acts  of  assembly,  1883-84,  p.  590), 
requiring  the  payment  of  a  special  li- 
cense tax  of  $1,000  for  the  privilege  of 
selling  coupons  cut  from  state  bonds 
and  imposing  a  tax  of  twenty  per  cent, 
on  the  face  of  such  coupons  when  sold, 
is  not  repugnant  to  the  constitution  of 
the  United  States  or  of  the  state  of 
Virginia,  wherein  said  constitutions 
forbid  the  passing  of  laws  impairing 
the    obligation    of   contracts.      Com.    v. 


Maury,  82  Va.  883,  1  S.  E.  185;  Com. 
V.  Lucas,  84  Va.  303,  4  S.  E.  695;  Com. 
V.  Larkin,  84  Va.  517,  5  S.  E.  526;  Com. 
V.  Plunkett,  84  Va.  519,  9  S.  E.  1120; 
Com.  V.  Krise,  84  Va.  521,  9  S.  E.  1121; 
CuthbutV  Com.,  85  Va.  899,  9  S.  E.  16. 
b.   Violatioa  of  Statute— Indictment. 

Section  65  of  acts  of  1883-84  makes 
it  an  offense  to  do  business  as  a  tax 
receivable  coupon  broker  without  a 
license.  Sections  50  and  60  of  same 
act  make  it  an  offense  to  do  business 
as  a  stock  broker  without  license. 
These  two  offenses  are  widely  different. 
The  former  offense  can  not  be  punished 
under  an  indictment  charging  the  latter 
offense.     Com.  v.  LiH:as,  84  Va.  303,  4 

5.  E.  695. 

The  offense  of  selling  tax  receivable 
coupons  under  §  65  is  not  charged  by 
an  indictment  alleging  that  defendant 
"did  deal  in  certificates  of  debt  com- 
monly called  'Virginia  coupons,'  ♦  ♦  * 
without  license  under.  §§  58,  60,  of  the 
act  of  assembly  *  *  ♦  for  the  years 
1883  and  1884,  page  588,"  as  the  court 
must  take  cognizance  that  there  are 
Virginia  coupons  outstanding  that  are 
not  tax  receivable.  Com.  v,  Lucas,  84 
Va.  303,  4  S.  E.  695. 

6.  Payment  of  Coupons. 

a.  Time  of  Maturity. 

Though  it  is  not  required  that  a  cou- 
pon shall  be  presented  for  payment  on 
the  day  it  becomes  due,  it  is  neverthe- 
less regarded  as  due  and  payable  on 
the  day  fixed  for  the  payment  of  in- 
terest. Arents  v.  Com.,  18  Gratt.  750, 
751. 

Though  the  coupon  is  made  payable 
at  a  named  banking  house  on  present- 
ing to  them  the  proper  coupon,  it  is 
still  due  and  payable  on  the  day  when 
the  interest  is  due,  as  specified  in  it. 
Arents  v.  Com.,  18  Gratt.  750,  751. 

b.  Presentation     for     Payment — Dili- 
gence Required. 

The  degree  of  diligence  eqiiired  of 
the  holder  of  a  coupon  is  to  be  as- 
certained by  reference  to  the  relation 
of  the   parties.     It   must   be   presented 
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for  payment  within  a  reasonable  time 
after  it  becomes  due  and  payable,  so  as 
to  save  the  liability  of  the  guarantor 
in  case  of  any  injury  resulting  from 
delay.  Arents  v.  Com.,  18  Gratt.  750, 
751. 

The  holder  of  coupons  detached  from 
the  bonds  of  the  city  of  Wheeling, 
which  bonds  wert  guaranteed  by  the 
state  of  Virginia,  are  not  bound  to  pre- 
sent them  for  payment  on  the  day  men- 
tioned in  each  as  the  day  the  interest 
called  for  by  the  coupon  is  payable, 
in  order  to  save  the  liability  of  the 
city  or  state.  Such  coupons  are  not, 
however,  intended  to  circulate  indefi- 
nitely, and  must  be  presented  for  pay- 
ment within  a  reasonable  time  after 
they  become  due  and  payable.  Arents 
V.   Com.,   18   Gratt.   750,  776. 

As  to  the  necessity  for  presenting 
coupons  for  payment,  the  West  Virginia 
court  speaks  as  follows:  "As  to  the 
point  raised  in  reference  to  the  failure 
to  present  said  coupons  at  the  bank  for 
payment,  Daniels  on  Negotiable  Instru- 
ments (vol.  2,  §  1507)  says:  'The  de- 
gree of  diligence  to  be  exercised  by  the 
holder  of  a  coupon  in  presenting  it  for 
payment  is  to  be  ascertained  by  refer- 
ence to  the  relation  of  the  parties  lia- 
ble upon  it.  It  is  due  and  payable  on 
the  very  day  fixed  for  the  payment  of 
interest  on  the  bond,  and,  like  a  promis- 
sory note,  payable  on  a  day  certain, 
it  need  not  be  demanded,  as  against  the 
maker,  on  that  day  to  preserve  his  lia- 
bility, and,  though  in  the  form  of  a 
draft  on  a  bank,  neither  demand  nor 
notice  is  necessary  to  charge  the 
drawer.'  Arents  v.  Com.,  18  Gratt.  750, 
77.3."  Welty  V.  County  Court,  46  W. 
Va.   460,   3.3   S.   E.  269,  270. 

€.  Production  of  Bond  or  Coupon. 

The  holder  of  a  coupon  may  recover 
upon  it  without  producing  the  bond  to 
which  it  was  attached,  and  without  be- 
ing interested  in  such  bond.  Arents 
V.   Com.,    18    Gratt.   750,   767. 

The  coupon  must  be  produced  before 
the  money  it  calls  for  can  be  demanded. 


and  it  must  be  surrendered  when  the 
money  is  paid.  Arents  v.  Com.,  18 
Gratt.  750,  776. 

B.    STOLEN    BONDS    AND    COU- 
PONS. 

1.  Rights  of  Holder. 

Two  coupon  bonds  issued  by  the 
state  of  Virginia  payable  to  bearer  were 
redeemed  by  the  state  and  other  bonds 
issued  in  their  stead.  Later  the  bonds 
were  stolen  from  the  state  treasury 
and  came  into  the  hands  of  B.,  a  bona 
fide  holder  for  value  and  without  no- 
tice of  the  theft.  They  were  presented 
by  B.  to  the  commissioners  of  the  sink- 
ing fund  to  be  funded  into  other  bonds 
of  the  state.  The  commissioners  re- 
fused on  the  ground  that  the  bonds 
had  been  stolen  from  the  state  treas- 
ury. B.  applied  for  a  mandamus. 
Held,  that  said  bonds  no  longer  had 
any  legal  inception  or  existence  as  the 
bonds  of  the  state,  and  were  as  though 
they  had  never  been;  that  their  vitality 
could  never  be  restored  without  inten- 
tional voluntary  redelivery  by  the  state; 
that  not  being  the  legal  outstanding 
obligations  of  the  state,  they  could  not 
be  funded,  and  the  petition  for  manda- 
mus must  be  denied.  Branch  v.  Com- 
missioners, 80  Va.  427. 

Coupons  stolen  after  the  day  when 
they  had  become  due  and  payable, 
though  they  afterwards  come  into  the 
hands  of  a  bona  fide  holder  for  value, 
can  not  be  held  by  him  against  the 
rightful  owner.  Arents  v.  Com.,  18 
Gratt.    750,   751. 

2.  Redelivery  to  State. 

An  innocent  holder  for  value  of  cou- 
pons which  were  stolen  from  the  of- 
fice of  the  state  auditor  after  they  had 
become  overdue,  can  not  complain  of 
an  order,  accompanying  a  judgment  de- 
nying his  right  to  recover  thereon,  re- 
quiring the  bonds  to  be  delivered  to  the 
second  auditor  for  the  use  of  the  com- 
monwealth. As  the  plaintiff  is  not  the 
lawful  owner  of  the  coupons  it  is  im- 
material  to   him   whether   they  are  de- 
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livered  to  the  state  or  not.  Arents  v. 
Com.,   18  Gratt.  750,  783. 

Such  an  order  might  properly  have 
been  made  on  motion  by  the  state, 
'■'^  after  judgment,  upon  condition  of  leav- 
ing copies.  Arents  v.  Com.,  18  Gratt. 
750,    783. 

The  Richmond  government  during 
the  war,  whether  a  lawful  government 
or  not,  was  an  actual  government  and 
claimed  to  represent  tne  state  and  peo- 
ple of  Virginia.  Property  acquired  by 
that  government  with  the  means  and 
resources  of  the  people  of  Virginia,  and 
held  by  it  as  the  property  of  the  state, 
may  properly  be  claimed  as  such  by 
the  present  government.  The  present 
government  is  entitled,  therefore,  to 
the  possession  of  coupons  stolen  from 
the  office  of  the  state  auditor  under 
the  Richmond  government  during  the 
war.  Arents  v.  Com.,  18  Gratt.  750, 
783. 

C.    FUNDING  OF  STATE  BONDS. 

1.  Bonds  Prohibited  to  Be  Refunded  by 

Art  10,  §  16,  Constitution,  1869. 

The  obligations  created  in  the  name 
of  the  state  of  Virginia,  by  the  general 
assembly  which  sat  in  Richmond,  at 
its  session  of  1861-62,  are  embraced  by 
art.  10,  §  10,  of  the  constitution  of  Vir- 
ginia, which  forbids  that  any  provision 
shall  be  made  for  their  payment.  Mer- 
edith V,  Rogers,  24  Gratt.  172. 

2.  Act  of  1671— To  What  Bonds  Ap- 

plicable. 

In  1862,  the  general  assembly  passed 
an  act  which  authorized  the  issue  of 
$200,000  of  state  bonds  to  the  James 
River  and  Kanawha  Company.  These 
bonds  were  received  by  the  company, 
and  sold  during  the  war  to  third  per- 
sons. They  are  not  embraced  in  the 
act  of  March  30th,  1871,  which  author- 
izes the'  investing  of  two-thirds  of  the 
amount  of  the  bonds  of  the  state,  in 
coupon  bonds  with  coupons  attached, 
receivable  for  taxes  and  other  dues  to 
the  state.  Meredith  v.  Rogers,  24 
Gratt.   172. 

The  holder  of  bonds  of  the  state  is- 


sued before  the  war  to  Kanawha  Board 
of  the  James  River  &  Kanawha  Com- 
pany under  §  9  of  the  act  of  March  23, 
1860,  is  entitled  to  have  them  trans- 
ferred upon  the  books  of  the  second 
auditor,  and  funded  under  the  provi- 
sions of  the  act  of  March  30,  1871,  as 
amended  by  the  repealing  clause  of  the 
act  of  March  7,  1872,  entitled,  "An  act 
declaring  what  shall  be  received  in  pay- 
ment of  taxes,"  etc.  Robinson  v. 
Rogers,  24  Gratt.  319. 

The  act  of  March  18,  1864,  passed  by 
the  Richmond  government  in  relation 
to  said  bonds,  did  not  undertake  wholly 
to  repudiate  the  obligations  of  the 
state  therein  referred  to,  but  treating 
them  as  valid,  merely  interposed  a 
temporary  obstruction  to  their  trans- 
fer. It  was  a  quasi  war  measure  in- 
tended to  bolster  the  resources  of  the 
government  and  was,  on  its  face,  tem- 
porary in  its  character,  and  it  has  been 
repealed  by  implication.  Robinson  v, 
Rogers,  24  Gratt.  319. 

8.  Acts  of  1671  and  1676 — Constitution- 
ality, 
a.  As  Affected  by  Constitutional  Pro- 
vision as  to  Rate  or  Value  of  Which 
Bonds  to  Be  Refunded. 
The  act  of  March  30,  1871,  entitled 
"An  act  to  provide  for  the  funding 
and  payment  of  the  public  debt,"  and 
providing  that  the  coupons  attached  to 
the  bonds  issued  thereunder  "shall  be 
payable  semi-annually,  and  be  receiva- 
ble at  and  after  maturity  for  all  taxes, 
debts,  dues  and  demands  due  the  state, 
which  shall  be  expressed  on  their  face,'^ 
is  not  in  conflict  with  the  9th  section 
of  art.  10  of  the  constitution  of  1869, 
which  provided  that  the  unfunded  debt 
of  the  state  "shall  not  be  funded  or 
redeemed  at  a  value  exceeding  that  es- 
tablished by  law  at  the  time  said  debt 
was  contracted."  Antoni  v.  Wright,  2^ 
Gratt.    833,   Staples,   J.,   dissenting. 

The  word  "value,"  in  the  0th  section 
of  art.  10  of  the  constitution  of  1869, 
providing  that  the  unfunded  debt  of  the 
state  "shall  not  be  funded  or  redeemed 
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at  a  value  ex'Ceeding  that  established 
by  law  at  the  time  said  debt  was  con- 
tracted," is  to  be  construed  "rate/* 
and  so  construed,  such  section  simply 
prohibits  the  refunding  or  redemption 
of  the  unfunded  debt  of  the  state  at  a 
greater  rate  of  interest  than  that  estab- 
lished by  law  at  the  time  such  debt 
was  contracted.  Antoni  v.  Wright,  23 
Gratt.  833,  Staples,  J.,  dissenting. 

b.  As  Affected  by  Constitutional  Pro- 

vision That   No  Money  Be   Paid, 
Except  Pursuant  to  Appropriation. 

The  10th  section  of  art.  10  of  the 
constitution  of  1869,  providing  that  "no 
money  shall  be  paid  out  of  the  state 
treasury,  except  in  pursuance  of  ap- 
propriations made  by  law,"  has  no  ap- 
plication to  the  act  of  March  30,  1871, 
entitled,  "An  act  to  provide  for  the 
funding  and  payment  of  the  public 
debt,"  and  providing  that  the  coupons 
attached  to  the  bonds  issued  thereun- 
der "shall  be  payable  semiannually,  and 
be  receivable  at  and  after  maturity  for 
all  taxes,  debts,  dues,  and  demands  due 
the  state,  which  shall  be  expressed  on 
their  face."  Antoni  v.  Wright,  22 
Gratt.  833,  Staples,  J.,  dissenting. 

c.  As  Affected  by  School  Fund  Provi- 

sion of  the  Constitution. 

The  act  of  March  30,  1871,  entitled, 
"An  act  to  provide  for  the  funding  and 
payment  of  the  public  debt,"  and  pro- 
viding that  the  coupons  attached  to 
the  bond  to  be  issued  under  said  act 
"shall  be  payable  semiannually,  and  be 
receivable  at  and  after  maturity  for  all 
taxes,  debts,  dues,  and  demands  due 
the  state,  which  shall  be  expressed  on 
their  face,  is  not  repugnant  to  the 
eighth  section  of  article  8,  or  to  the  third 
section  of  article  10  of  the  constitution 
of  1869,  dedicating  certain  portions  of 
the  state  revenue  to  the  support  of  the 
schools.  Antoni  v,  Wright,  22  Gratt. 
833,  Staples,  J.,  dissenting;  Clarke  v, 
Tyler,  30  Gratt.  134,  141.  See  these 
cases  overruled  by  Com.  v.  McCuI- 
lough,  90  Va.  597,  19  S.  E.  114. 

The  provision  of  the  act  of  March 


28,  1879,  that  the  coupons  attached  to 
the  bonds  issued  under  said  act  shall 
be  receivable  at  and  after  maturity  for 
all  taxes,  debts,  dues  and  demands  due 
the  state,  is  not  in  conflict  with  that 
provision  of  the  state  constitution  and 
the  laws  ena-cted  in  pursuance  thereof 
which  provides  that  the  capitation  taxes 
of  $1  and  one-fifth  of  the  property  tax 
shall  be  dedicated  to  the  public  school 
funds;  and  the  overdue  coupons  upon 
bonds  issued  under  said  act  are  re- 
ceivable for  all  taxes  levied  by  the  state, 
including  capitation  tax;  and  the  au- 
ditor is  bound  to  receive  them,  when 
offered  in  payment  of  taxes  returned 
delinquent  to  his  office.  Williamson  v. 
Massey,  33  Gratt.  237,  overruled  by 
Com.  V.  McCullough,  90  Va.  5fT,  19 
S.  E.  114. 

The  case  of  Greenhow  v.  Vathon,  81 
Va.  336,  while  it  purports  merely  to 
distinguish  the  case  of  Antoni  v. 
Wright,  22  Gratt.  833,  virtually  over- 
rules the  same;  Richardson,  J.,  deliver- 
ing the  opinion  for  the  majority  ol 
the  court  (Lewis,  P.,  dissenting),  say- 
ing, that  the  act  of  March  30,  1871, 
did  not  create  any  valid  or  binding  con- 
tract between  the  state  and  her  cred- 
itors because,  in  the  first  place,  the 
state  received  no  consideration  what- 
ever in  return  for  its  agreement  to  re- 
ceive its  coupons  in  payment  of  taxes, 
debts  and  demands  due  the  state;  and, 
in  the  second  place,  that  said  act  of 
March  30,  1871,  was  unconstitutional, 
being  in  contravention  of  §  8,  art.  8, 
of  the  constitution  of  1869,  which  de- 
clared that  certain  of  the  state  reve- 
nues should  be  applied  exclusively  to 
the  support  of  the  public  free  schools; 
that  if  said  act  of  March  30,  1871, 
could  by  any  possibility  be  held  consti- 
tutional, it  could  be  no  other  ground 
than  that  it  was  not  in  conflict  with 
§  8,  art.  8,  of  the  constitution  of 
1869. 

In  the  case  of  Vashon  v.  Greenhow, 
135  U.  S.  716,  10  Sup.  Ct.  Rep.  987,  the 
question  of  the  validity  of  the  act  of 
the  V-irginia  legislature  authorizing  the 
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payment  in  coupons  of  "all  debts,  dues, 
and  demands  due  the  state,"  was  con- 
sidered in  relation  to  school  taxes.  It 
was  held  that,  so  far  as  the  act  applied 
to  the  school  or  literary  fund,  it  was 
in  contravention  of  the  constitution  of 
Virginia  in  force  at  the  time  of  the  said 
enactment.  The  court  said:  "We 
think  that  the  position  of  the  court  of 
appeals  in  this  case  is  well  taken — 
that  coupons  could  not  be  made  re- 
ceivable as  a  portion  of  the  literary 
fund,  and  that,  if  they  could  not  be 
received  as  a  part  of  the  fund,  they 
could  not  properly  be  made  receivable 
for  the  taxes  laid  for  the  purpose  of 
maintaining  said  fund."  It  was  accord- 
ingly held,  that  the  law  requiring  the 
school  tax  to  be  paid  in  lawful  money 
of  the  United  States  was  a  valid  law, 
notwithstanding  the  provisions  of  the 
act  of  1871,  and  that  it  was  sustained 
by  the  constitution  of  Virginia  antedat- 
ing the  law  of  1871,  and  overriding  any 
provision  therein  repugnant  to  said 
constitution. 

In  the  case  of  Com.  v.  McCullough, 
90  Va.  597,  19  S.  E.  114,  we  find  what 
appears  to  be  the  final  solution  of  the 
coupon  legislation.  The  supreme  court 
of  the  United  States  having  decided  in 
the  case  of  Vashon  v.  Greenhow,  135 
U.  S.  716,  that  the  acts  of  the  Virginia 
legislature  authorizing  the  receipt  of 
coupons  in  payment  of  all  "debts,  dues 
and  demands  due  the  state,"  were  void 
so  far  as  they  related  to  the  literary  or 
school  fund,  it  was  held,  that:  "The 
coupons  attached  to  the  bonds  issued 
under  the  acts  of  March  30,  1871,  and 
March  28,  1879,  and  expressed  on  their 
face  to  be  receivable  at  and  after  ma- 
turity for  all  taxes,  debts,  dues,  and  de- 
mands due  the  state,  evince  an  entire 
contract,  incapable  of  separation;  and 
such  contract,  being  in  violation  of  the 
constitutional  provision  in  regard  to 
setting  apart  the  literary  fund  of  the 
state  for  public  school  purposes  in  so 
far  as  it  makes  the  school  taxes  payable 
in  such  coupons  (as  decided  by  the 
United  States  supreme  court  in  Vashon 


V.    Greenhow,    135    U.    S.    716),    held 
•wholly  unconstitutional  and  void." 

Speaking  upon  this  point,  the  court 
says:  "It  is  in  the  light  of  those  two 
decisions  (Huckless  v.  Childrey,  135  U. 
S.  662;  Vashon  v.  Greenhow,  135  U.  S. 
716)  that  we  now  propose  to  consider 
the  question  as  to  the  validity  of  the 
coupon  feature  of  the  original  funding 
act  of  March  30,  1871.  We  do  not 
assail  that  act  as  unconstitutional  as 
an  entirety.  We  simply  hold  that  the 
coupon  feature  of  the  act,  the  coupon 
contract,  which  is  readily  separable 
from  the  rest  of  the  act,  is  repugnant  to 
§§  7,  8,  art.  8,  of  the  constitution  of 
Virginia,  and  is,  therefore,  an  illega) 
contract.  The  validity  of  the  bonds 
issued  under  and  by  authority  of  said 
acts  of  March  30,  1871,  and  March  28,. 
1879,  is  not  denied;  nor  is  it  denied  that 
the  bondholders  are  entitled  to  the  in- 
terest on  the  bonds  to  be  collected  in 
the  ordinary  way;  but  we  do  deny  that 
it  can  be  collected  through  the  medium 
of  the  illegal  coupons,  which  have  been 
most  aptly  designated  the  'cut  worm 
of  the  treasury.' "  Com  v.  McCullough^ 
90  Va.  597,  606,  19  S.  E.   114. 

4.  Repeal  of  Funding  Acts — Constitu- 
tionality. 

a.  As  to  Bonds  Funded  Previous  to 
Enactment  of  Repealing  Statutes. 

Where  at  the  time  of  the  issuance  of 
bonds,  by  the  state,,  it  is  provided  that 
the  coupons  cut  from  such  bonds  shall 
be  receivable  in  payment  of  taxes,  a 
subsequent  act  providing  that  taxes 
shall  only  be  paid  in  currency  impairs 
the  obligation  of  the  contract  between 
the  state  and  the  purchaser  and  is  void. 
Antoni  v.  Wright,  22  Gratt.  833;  Wise 
V.  Rogers,  24  Gratt  169,  171;  Greenhow 
V,  Vashon,  81  Va.  336,  340;  Com.  v. 
Maury,  82  Va.  883,  1  S.  E.  185,  l86; 
Com.  ZK  Jones,  82  Va.  789,  795,  1  S.  E. 
84.  See  also,  Board  v.  Gannt,  76  Va. 
455,  463. 

The  act  of  March  30,  1871,  entitled 
"An  act  to  provide  for  the  funding  and 
payment  of  the  public  debt,"  provides 
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that  the  coupons  attached  to  the  bonds 
to  be  issued  under  that  act  "shall  be 
payable  semiannually,  and  be  receiv- 
able at  and  after  maturity,  for  all  taxes, 
debts,  dues  and  demands  due  the  state; 
which  shall  be  expressed  on  their  face." 
The  act  constitutes  a  contract  on  the 
part  of  the  state,  which  can  not  be 
repealed  by  the  general  assembly,  and 
the  contract  follows  the  coupons  in  the 
hands  of  the  holders  thereof,  though 
purchased  after  an  act  repealing  the 
said  act.  Antoni  v.  Wright,  22  Gratt. 
833;  Hartman  v.  Greenhow,  102  U.  S. 
672;  Antoni  v.  Greenhow,  107  U.  S.  769; 
Poindexter  v.  Greenhow,  114  U.  S.  270, 
5  S.  E.  903;  McGahey  v.  Virginia,  135 
U.  S.  668;  Royall  v.  Virginia,  116  U. 
S.    572. 

The  act  of  March  30,  1871,  is  con- 
stitutional, and  subsequent  acts  of  the 
legislature,  in  so  far  as  they  forbid  the 
collecting  officers  of  the  state  to  re- 
ceive in  payment  of  taxes  and  other 
demands  of  the  state  anything  else 
than  gold  and  silver  coin.  United  States 
treasury  notes,  or  notes  of  the  national 
banks  of  the  United  States,  must  be 
held  to  be  acts  imparing  the  obligation 
of  a  contract,  and  are  therfore  uncon- 
stitutional and  void.  Clarke  v.  Tyler, 
30  Gratt.  134,  137. 

The  act  of  March  7,  1872,  which  di- 
rects what  shall  be  received  in  pay- 
ment of  taxes,  du«s,  etc.,  to  the  state, 
and  repeals  all  acts  inconsistent  there- 
with, in  so  far  as  it  respects  the  pro- 
vision of  the  act  of  March  30,  1871,  in 
relation  to  the  coupons  attached  to 
the  bonds  issued  under  the  last-named 
act,  is  repugnant  to  the  provision  of 
the  federal  constitution  which  forbids 
a  state  to  pass  any  law  impairing  the 
obligation  of  contracts.  Antoni  v.  | 
Wright,  22  Gratt.  833,  Staples,  J.,  dis- 
senting. ! 

The  act  of  March  7,  1872,  providing  ! 
that  it  shall  not  be  lawful  for  the  of- 
ficers charged  with  the  collection  of 
taxes  or  other  demands  due  the  state 
to  receive  in  payment  thereof  anything 
else   than   gold   or   silver   coin,   United 


States  treasury  notes,  or  notes  of  the 
national  banks  of  the  United  States, 
and  repealing  all  acts  or  parts  of  acts 
in  conflict  therewith,  is  unconstitu- 
tional, null  and  void  in  so  far  as  it  is 
in  conflict  with  the  act  of  March  30, 
1871,  providing  for  the  receipt  of  cou- 
pons attached  to  the  state  bonds  in 
payment  of  taxes,  debts  and  other  de- 
mands due  the  state.  Lee  v.  Harlow, 
75  Va.  22,  30. 

By  act  of  March  30,  1871,  it  was 
enacted  that  coupons  attached  to  the 
state  bonds  to  be  issued  thereunder 
should  be  receivable  for  all  taxes,  debts, 
dues  and  demands  owing  the  state.  By 
act  of  March  7,  1872,  the  general  as- 
sembly attempted  to  repeal  the  former 
act,  and  prohibit  tax  collectors  and 
other  persons  receiving  taxes,  debts 
dues  and  demands  owing  the  state 
from  receiving  in  payment  thereof  any- 
thing else  than  gold  and  silver  coins, 
United  States  treasury  notes,  and  notes 
of  the  national  banks  of  the  United 
States.  By  act  of  March  19,  1872,  pro- 
vision was  made  for  the  payment  in 
cash  of  these  coupons  to  the  extent  of 
two-thirds  of  their  face  value,  with  the 
further  provision  that  holders  of  these 
coupons  accepting  such  two-thirds  cash 
payment  should  be  deemed  to  have 
acquiesced  in  the  act  of  March  7,  1872, 
as  to  the  remaining  one-third.  Held, 
that  a  person  who  had  accepted  a  two- 
third  cash  payment  upon  coupons  held 
by  him  was  not  thereby  precluded  from 
applying  the  remaining  one-third  in 
payment  of  his  taxes;  as  the  payment 
by  the  state  in  cash  of  two-thirds  of 
its  just  dues  upon  these  coupons  and 
its  acceptance  by  the  holder  thereof 
constituted  no  consideration  for  the 
holder  of  the  coupons  giving  up  his 
right  to  use  the  same  in  payment  of 
his  taxes,  even  had  he  agreed  to  do  .so. 
Lee  V.  Harlow,  75  Va.  22,  Staples  and 
Burk,   JJ.,    dissenting. 

But  see  Com.  v.  McCullough,  90  Va. 
597,  606,  19  S.  E.  114,  in  which  it  is 
heW,-  that  the  funding  acts  of  March 
30,   1871,  and   March   2d,   1879,  are  un- 
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constitutional  in  so  far  as  they  make 
coupons  receivable  for  taxes,  debts, 
dues  and  demands  due  the  state. 

b.  As  to  Bonds  Not  Funded  Previous 
to  Enactment  of  Repealing  Statute. 

The  legislature  may  pass  an  act  can- 
celing and  abrogating  the  obligations  of 
the  state  to  her  creditors,  in  considera- 
tion of  the  state  assuming  other  obliga- 
tions to  them,  provided  the  cr.editor  ac- 
cepts it.  But  such  act  has  no  force  or 
binding  effect  until  notice  of  it  is 
brought  home  to  the  creditor,  and  he 
accepts  it.  Without  the  assent  of  the 
creditor,  the  act  is  a  nullity.  And  to 
give  effect  to  it,  it  is  necessary  that 
the  assent  to  it  by  the  creditoi;be  clear 
and  unequivocal.  Such  is  the  character 
of  the  act  of  30th  of  March,  1871, 
called  the  fundinjL^  act.  It  had  no  force 
or  effect  as  to  any  creditor  of  the  state, 
unless  he  clearly  and  unequivocally  ac- 
cepted it  by  surrendering  the  state's 
obligations  which  he  held,  and  accept- 
ing those  which  were  offered  in  place 
of  them.    Lee  v.  Harlow,  75  Va.  22,  29. 

The  act  of  March  7,  1872,  which  re- 
peals the  act  of  March  30th,  1871,  so 
far  as  it  authorizes  the  issue  of  coupon 
bonds  with  coupons  attached,  receiv- 
able for  taxes  and  other  dues  of  the 
.<itate,  is  constitutional  so  far  as  it  ap- 
plies to  bonds  not  presented  to  the 
second  auditor  before  the  passage  of 
the  repealing  act.  Wise  v.  Rogers,  24 
Gratt.  169. 

"This  act  is  a  direct  and  uncon- 
ditional repeal  of  so  much  of  the  sec- 
ond section  of  the  act  approved  March 
30th,  1871,  entitled  'an  act  to  provide 
for  the  funding  and  payment  of  the 
public  debt,'  as  declares  that  'the  cou- 
pons shall  be  payable  semiannually, 
and  be  receivable  at  and  after  maturity 
for  all  taxes,  debts,  dues  and  demands, 
due  the  state,  which  shall  be  so  ex- 
pressed on  their  face.'  The  act  must 
therefore  now  be  read  as  if  these  words 
were  stricken  out.  And  while  it  is 
true,  as  decided  by  this  court  in  Antoni 
V.    Wright,    22    Gratt.    833,    that    those 


who  had  come  forward  and  funded  their 
bonds  according  to  the  provisions  of 
the  act  of  March  30th,  1871,  could  not 
be  affected  by  the  act  of  March  7th 
1872,  and  that  as  to  them  the  act  was 
unconstitutional  and  void,  because  't 
impaired  the  obligation  of  the  contract 
which  the  state  had  entered  into  with 
all  its  citizens,  who  had  accepted  the 
provisions  of  the  former  act  before  the 
passage  of  the  latter,  it  is  equally  clear 
that  the  act  of  March  7th,  1872,  is  valid 
and  binding  upon  all  those  who  did 
not  avail  themselves  of  the  provisions 
of  the  funding  bill,  before  the  passage 
of  that  act.  The  legislature  had  the 
unquestioned  right  to  am^end,  modify, 
or  repeal  the  act  of  March  30th,  1871; 
and  those,  who  like  the  petitioners,  de- 
layed the  presentation  of  their  bonds 
until  after  the  passage  of  the  act  of 
March  7th,  1872,  must  be  held  bound 
by  the  provisions  of  that  act."  Wise  v. 
Rogers,  24  Gratt.  1«9,  170. 

The  act  of  March  30th,  1871,  which 
authorized  the  holders  of  state  bonds 
to  invest  them  in  tax  receivable  cou- 
pon bonds,  was  modified  and  repealed 
as  to  tax  receivable  coupons  by  the  act 
of  March  7th,  1872,  and  was  wholly 
repealed  by  the  act  of  March  28th, 
1879,  entitled  "an  act  to  provide  a  plan 
of  settlement  of  the  public  debt."  And 
a  holder  of  state  bonds  applying  in 
November,  1879,  cah  not  have  them 
funded  under  the  act  of  March,  1871, 
in  tax  receivable  coupon  bonds.  Upon 
this  point  the  court  says:  "The  court 
is  of  opinion  that  the  principles  de- 
clared by  this  court  in  the  case  of 
Wise  V.  Rogers,  24  Gratt.  169,  must 
govern  the  case  before  us.  And  while 
it  is  true  that,  under  the  decisions  of 
this  court,  all  holders  of  the  bonds  of 
Virginia  who  came  forward  and  funded 
the  same,  under  the  provisions  of  the 
act  of  March  30th,  1871,  before  its  re- 
peal by  the  acts  above  referred  to, 
could  not  be  affected  by  such  repeal, 
and  that  as  to  them  such  acts  were 
unconstitutional  and  void,  because  they 
impaired  the  obligation  of  the  contract 
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which  the  state  had  entered  into  with 
such  of  its  creditors  as  availed  them- 
selves of  the  provisions  of  said  act  be- 
fore its  repeal,  it  is  equally  clear  that 
the  aforementioned  acts,  repealing  the 
act  of  March  30th,  1871,  are  valid  and 
binding  upon  those  who  did  not  avail 
themselves  of  the  provisions  of  that 
act  before  its  repeal.  The  legislature 
had  the  unquestioned  right  to  amend, 
modify  or  repeal  that  act,  provided 
such  modification  or  repeal  did  not  af- 
fect rights  already  vested  under  the 
same.  And  those  creditors  who,  like 
the  petitioner,  did  not  present  their 
bonds  to  be  funded  under  the  provi- 
sions of  that  act  until  after  its  repeal, 
can  not  claim  the  benefit  of  its  pro- 
visions, and  call  on  the  courts  to  com- 
pel the  auditor  to  fund  bonds  under  an 
act  which  had  been  repealed  at  the  time 
they  were  presented  for  funding." 
Paulsen  v.  Rogers,  32  Gratt.  654.  But 
see  Com.  v.  McCullough,  90  Va.  597, 
€06,  19  S.  £.  114,  in  which  it  is  held 
that  the  funding  acts  of  March  30,  1871, 
and  March  28,  1879,  are  unconstitu- 
tional in  so  far  as  they  make  coupons 
receivable  for  taxes,  debts,  dues  and 
demands  due  the  state. 

5.  Fimding— Mandamus  to  Compel. 

The  proceeding  by  mandamus  is  the 
proper  proceeding  to  compel  the  second 
auditor  to  transfer  and  fund  said  bonds; 
his  act  in  doing  so  being  merely  min- 
isterial. Robinson  v.  Rogers,  24  Gratt. 
319. 

6.  Misappropriation  of  Sinking  Fund — 

Rights  of  Bondholders. 

In  February,  1881,  the  board  of  pub- 
lic works  of  Virginia  sold  the  state's 
interest  in  the  Atlantic,  Mississippi  and 
Ohio  Rairoad  for  $500,000.  In  Febru- 
ary, 1882,  the  liegislature  ratified  the 
sale.  By  act  of  MSTTch  5,  1882,  $100,000 
thereof  was  appropriated  to  the  Normal 
and  Collegiate  Institute.  By  act  of 
April  21,  1882,  the  board  of  public 
works  was  directed  to  pay  this 
$500,000,  when  received,  into  the  pub-  I 
lie    treasury;    $100,000    thereof    to    the  ' 


credit  of  the  state  board  of  education 
for  the  benefit  of  said  institute,  and  the 
remaining  $400,000  to  the  credit  of  the 
public  school  fund,  subject  to  the  draft 
of  the  state  board  of  education.  In 
June,  1882,  G.  and  R.  filed  their  bills 
in  the  circuit  court  of  R.,  representing 
themselves  to  be  creditors  of  the  state, 
and  as  such  entitled  to  have  the  said 
funds  paid  into  the  public  treasury  to 
the  credit  of  the  sinking  fund,  in  con- 
formity with  the  act  of  March  30,  1871, 
known  as  "The  funding  bill."  They 
claimed  that  the  acts  of  1882,  appro- 
priating said  funds  to  educational  pur- 
poses, are  unconstitutional  and  void,  as 
being  in  violation  of  the  contract  made 
with  the  public  creditors  by  said  fund- 
ing bill;  and  prayed  that  the  board  of 
education  be  restrained  from  taking 
possession  of  said  funds;  and  that  the 
commissioners  of  the  sinking  fund  be 
decreed  to  take  charge  thereof,  and  to 
purchase  therewith  bonds  issued  under 
said  funding  bill.  The  persons  com- 
posing the  board  of  education,  the 
board  of  public  works,  the  board  of 
commissioners  of  the  sinking  fund,  and 
the  board  of  visitors  of  the  Virginia 
Normal  Institute,  as  such  and  individu- 
ally, and  others,  were  made  defendants, 
but  no  relief  was  asked  against  them 
individually,  and  they  had  no  personal 
interest  in  the  question.  The  two 
cases  being  heard  together,  it  was 
held:  Whatever  the  form  of  these 
suits,  they  were,  in  effect,  suits  against 
the  state  of  Virginia,  and  not  having 
been  permitted  by  her,  are  not  main- 
tainable. Board  v.  Gannt,  76  Va.  455, 
456. 

They  were  for  the  specific  execution 
of  an  executory  contract,  and  the  re- 
covery of  money  as  clearly  belonging 
to  the  state,  notwithstanding  the  act  of 
March  30,  1871,  as  the  interest  in  the 
railroad  whereof  it  is  the  proceeds,  and 
the  bills  are  precisely  as  they  would 
have  been  had  the  proceeding  been  in 
form  against  the  state.  Board  v:  Gannt, 
76  Va.  455.  456. 

This  court  is  unable  and  unwilling  to 
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declare  that  the  legislature  transcended 
its  power  in  passing  the  several  acts 
appropriating  the  said  funds  to  edu- 
cational purposes  in  the  state.  Board 
v.   Gannt,   76  Va.   455,  456. 

As  respects  all  the  subjects  men- 
tioned in  §  5  of  the  act  of  March  30, 
1871,  the  provisions  of  that  section  are 
merely  executory,  and  can  not  be  car- 
ried into  effect  without  further  legis- 
lation. Board  v.  Gannt,  76  Va.  455, 
456. 

It  is  not  true  that  as  soon  as  the 
fund  was  realized,  a  trust  attached  to  it 
in  favor  of  the  creditors,  which  might 
be  enforced  at  their  suit  against  the 
state.  Board  v.  Gannt,  76  Va.  455, 
456. 

Nor  did  the  appropriation  of  the 
fund  to  the  Normal  Institute  and  to  the 
free  school  fund,  divest  the  state  of 
the  ownership  or  possession  thereof; 
it  being  none  the  less  her  property  and 
in  her  possession,  because  placed  under 
the  control  of  her  agency,  the  state 
board  of  education.  Board  v.  Gannt, 
76  Va.  455,  456. 

Antoni  v.  Wright,  22  Gratt.  833,  and 
Clarke  v.  Tyler,  30  Gratt.  134,  dis- 
tinguished from  case  at  bar.  There  the 
contract  was  executed,  and  no  further 
legislation  needed  to  give  it  effect.  By 
equitable  set-off  the  coupons  extin- 
guished the  taxes  without  the  coupons 
going  into  the  public  treasury.  Not  so 
I  Lrc  Board  v.  Gannt,  76  Va.  455, 
456. 

D.  TAXATION  OF  BONDS  AND 
COUPONS. 

The  state  is  entitled  to  tax  all  per- 
sons, property  and  business  within  its  ^ 
jurisdiction,  unless  restrained  by  con- 
tract, expressed  or  implied.  This  in- 
cludes the  right  to  tax  the  bonds  and 
the  coupons  attached  thereto,  which 
the  state  has  issued,  the  funding  act 
and  the  bonds  and  coupons  issued  un- 
der it  constituting  no  contract  thjit  they 
ffhall  be  nontaxable.  Com.  v.  Maury, 
P**  Va.  883,  1  S.  E.  185,  distinguishing 
Murray  v.    Charleston,   90    U.    S.    432; 


Hartman     v.     Greenhow,     102     U.     S. 
672. 

Section  1,  art.  10,  of  the  Virginia  con- 
stitution of  1869,  has  the  following 
words:  "All  taxation  except  as  herein- 
after provided,  whether  imposed  by  the 
state,  county,  or  corporate  bodies  shall 
be  equal  and  uniform,  and  all  property 
both  real  and  personal  shall  be  taxed 
in  proportion  to  its  value.  No  one 
species  of  property,  from  which  a  tax 
may  be  collected  shall  be  taxed  higher 
than  any  other  species  of  property  of 
equal  value."  Held,  that  the  act  of 
March  28,  1879,  in  relation  to  the  set- 
tlement of  the  state  debt,  which  pro- 
vides that  all  abligations  created  under 
this  act  shall  be  forever  exempt  from 
taxation,  direct  or  indirect  by  the  state, 
is  not  in  violation  of  this  section  of  the 
constitution.  Williamson  v.  Massey,  33 
Gratt.   237. 

E.  PAYMENT— OBLIGATION  OF 
STATE  TO  PAY  BONDS  AND 
COUPONS. 

The  present  state  of  Virginia  is 
bound  to  the  creditors  of  the  state  for 
■debts  due  before  the  division  for  the 
whole  of  their  debts;  and  West  Vir- 
ginia is  equally  bound  for  them.  Hig- 
ginbotham  v.  Com.,  25  Gratt.  627.  Re- 
ferring to  this  point,  however,  Boulden. 
J.,  delivering  the  opinion  of  the  court, 
says:  "It  is  scarcely  necessary  to  add 
that  in  what  has  been  said  above  it  has 
not  been  my  purpose  to  express  or  in- 
timate any  opinion  as  to  the  respective 
rights  and  liabilities  of  the  state  and 
those  of  the  creditors  who  have  ac- 
cepted the  provisions  of  the  act  of 
March  30.  1871,  commonly  called  the 
funding  act.  That  question  is  not  be- 
fore us,  even  incidentally,  and  no  opin- 
ion is  expressed  thereon." 

Those  who  deal  in  the  bonds  and 
obligations  of  a  sovereign  state  must 
know  that  they  rely  altogether  on  the 
sense  of  justice  and  good  faith  of  the 
state;  and  that  the  judiciary  of  the 
state  can  not  interfere  to  enforce  such 
contract    without    the    consent    of    the 
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state,  and  that  the  courts  of  the  United  render  judgment  for  the  debt.    Whether 

States    are    expressly    prohibited    from  it  shall  be  paid  or  not   rests   with   the 

exercising  such  a  jurisdiction.     All  that  ltf?islature.      Board    v.    Gannt,    76    Va. 

the  courts  can   do  is  to  ascertain  and  465,  462. 

Municipal  Taxation. 

See   the   title   MUNICIPAL   CORPORATIONS,   ante,    p.    149. 

Municipal  Warrants. 

See   the   title   MUNICIPAL,   STATE   AND   COUNTY    SECURITIES,   ante. 

p.     279. 

Murder, 

Sec  the  title  HOMICIDE,  vol.  7,  p.  105. 

MUSIC. — An  indictment  which  charges  that  the  defendant  "unlawfully  did  sell 
mqpic  not  immufactared  by  the  seller  within  the  state  without  having  a  license 
therefor  atrcording  to  law,"  is  good,  it  sufficiently  appearing  the  music  is  a  spe- 
cies of  goods,  wares  and  merchandise.  The  court  said:  "Is  music  in  any  well- 
established  sense,  embraced  by  the  words  'goods,  wares  or  merchandise.'  And  if 
so,  does  it  appear  with  certainty  that  the  indictment  speaks  of  it' in  that  sense? 
If  so  then  the  indictment  in  effect  charges  the  sale  of  goods,  wares  or  mer- 
chandise, and  specifies  the  particular  class  or  kind  in  the  sale  of  which  the 
statute  has  been  violated.  That  there  is  such  an  acceptation  of  the  word,  is  a 
matter  of  public  knowledge  and  general  information.  The  word  is  used  in  that 
sense  in  the  daily  advertisements,  and  the  kind  of  merchandise  it  imports  is  to  be 
found  exhibited  for  sale  in  the  store  of  nearly  every  bookseller  or  stationer  \\\ 
the  country."     Com.  v.  Nax,  13  Gratt.  789,  791. 

MUST.— See  MAY. 

Mutes. 

See  references  under  DEAF  AND  DUMB  PERSONS,  vol.  4,  p.  225. 

Mutilation  of  Instruments. 

See  the   titles   DOCUMENTARY   EVIDENCE,   vol.   4,  p.   775;    RECORDS; 

WILLS. 

Mutual  Accounts. 

See  the  title  ACCOUNTS  AND  ACCOUNTING,  vol.  1,  p.  89;  LIMITATION 
OF  ACTIONS,  vol.  9,  p.  367. 

Mutual  Assent 

See  the  titles  BAILMENTS,  vol.  2,  p.  225;  CONTRACTS,  vol.  3,  p.  334. 

Mutual  Assurance  Society. 

See  the  title   MUTUAL  INSURANCE. 

Mutual  Benefit  Societies. 

See  the  title  BENEFICIAL  AND  BENEVOLENT  ASSOCIATIONS,  vol.  2, 

p.   344. 


MUTUAL  INSURANCE. 

1.  Scope  of  Title,  air. 

II.  Origin,  Nature  and  Purpose  of  Mutual  Insurance  Com- 
panies, 317. 

III.  Statutory  Regulation,  318. 

IV.  Election  of  Officers,  ais. 
V.  Membership,  sia 

A.  As  Dependeat  npon  Owaerahip  of  Property,  318. 

B.  How  Created  and  Transferred,  318. 

1.  In  General,  318. 

2.  Transfer  of  Membership  to  Successive  Owners  of  Property,  319. 

a.  In  General,  319. 
^  Legal  Representatives,  319. 
c  Transferees  or  Incumbrancers,  319. 
C  Termination,  320. 

VL  Insurable  Property,  320. 
VII.  Rights  and  Liabilities  of  Members,  321. 

A.  In  General,  321. 

B.  Liability  of  Members,  321. 

1.  In  General,  321. 

2.  For  Premiums,  322. 

3.  For  Quotas,  323. 

4.  For  Assessments,  325. 

C.  Procedure  by  Motion  to  Enforce  Liability,  325. 

VIII.  lien  of  Company  on  Property  Insured,  326. 

A.  In  General,  326. 

B.  How  Enforced,  327. 

IX.  Avoidance  or  Forfeiture  of  Policy,  328. 

A.  In  General,  328. 

B.  Grounds,  328. 

1.  Fraud,  Misrepresentation  or  Concealment,  328. 

2.  Uninsurable  Nature  of  Property.  329. 

3.  Nonpayment  of  Assessments,  329. 

4.  Other  Insurance,  330. 

C.  Waiver  of  Forfeiture,  330. 

1.  Power  to  Waive,  330. 

2.  What  Constitutes,  330. 

D.  Invalidation  as  Affecting  Payments  of  Premiums  and  Quotas,  331. 

X.  Remedy  of  Policy  Holders  on  Repudiation  of  Contract,  332. 
XI.  Actions  on  Policies,  333. 
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L  Scope  9f  Title. 

In  this  title  it  is  intended  to  set  out 
the  Virginia  and  West  Virginia  de- 
cisions, relating  to  those  companies 
organized  not  for  the  purpose  of  profit, 
but  for  mutual  protection,  and  paying 
the  beneficiary  in  case  of  loss  of  the 
insured  property,  or  the  death  of  the 
insured,  from  assessments  levied  on  the 
members  rather  than  from  funds  aris- 
ing from  payment  of  premiums  at 
stated  intervals,  as  in  the  case  of  or- 
dinary fire  and  life  insurance  compa- 
nies. This  latter  species  of  insurance 
will  be  found  treated  under  the  titles 
FIRE  INSURANCE,  vol.  6,  p.  60; 
INSURANCE,  vol.  7,  p.  746;  LIFE 
INSURANCE,  vol.  9,  p.  340.  The  de- 
cisions relating  to  other  organizations 
of  a  benevolent  or  beneficiary  nature, 
whose  purposes  are  not  solely  for  the 
payment  of  losses  of  property  or  in 
cases  of  death,  are  treated  under  the 
title  BENEFICIAL  AND  BENEVO- 
LENT ASSOCIATIONS,  vol.  2,  p. 
344. 

IL  Origin,  Nature  and  PurpoBe 

ef  Mutual  Insurance 

Cempanies. 

Origin  and  History^ — In  the  year 
1794,  the  legislature  passed  an  act,  at 
the  suggestion  of  an  individual,  "for 
establishing  a  mutual  assurance  society 
against  fire,  upon  buildings  in  this 
state."  It  provided  for  a  subscription 
to  the  scheme,  by  individuals,  and  de- 
clared that  the  principles  of  the  assur- 
ance should  be,  "that  the  citizens  of 
this  state  may  insure  their  buildings 
against  losses  and  damages  occa- 
sioned accidentally  by  fire,  and  that  the 
insured  pay  the  losses  and  expenses, 
each  his  share,  according  to  the  sum 
insured."  Currie  v.  Mutual  Assnr.  See, 
4  Hen.  &  M.  315;  Mutual  Assur.  Soc. 
V,  Holt,  29  Gratt.  612;  Mutual  Assur. 
Soc.  V.  Stone,  3  Leigh  218. 

"The  act  further  provided,  that  as 
soon  as  three  millions  of  dollars  should 
be   subscribed,   the   subscribers   should 


meet  together,  examine  the  system 
submitted  to  the  legislature,  and  con- 
clude on  such  rules  and  regulations,  as 
to  a  majority  of  the  subscribers  might 
seem  best;  and  that  the  said  society 
should  be  at  liberty,  from  time  to  time, 
to  alter  and  amend  the  said  rules  and 
regulations,  as  they  may  judge  neces- 
sary; and  in  particular,  that  they 
should  agree  upon  the  premiums  to  be 
paid.  The  act  also  provided,  that  as 
soon  as  the  society  should  have  acted 
in  the  premises  and  elected  their 
agents  and  officers,  it  should  be  con- 
sidered as  incorporated  by  virtue  of  the 
act."  Currie  v.  Mutual  Assur.  Soc.,  4 
Hen.  &  M.  315;  Mutual  Assur.  Soc.  v. 
Stone,  3  Leigh  218. 

"We  have  the  authority  of  the  act 
of  1794  for  saying,  that  the  plan  upon 
which  the  simple  idea  of  an  association 
of  individuals  for  their  mutual  insur- 
ance against  fire,  was  to  be  carried  into 
effect,  was  formed,  suggested  and  pub- 
lished, by  Mr.  Ast;  and  though  he  may 
have  had  the  aid  of  some  professional 
gentleman  to  throw  it  into  the  form  of 
a  law,  its  clumsy  and  inartificial  ex- 
ecution can  leave  little  doubt  of  its  real 
parentage.  Drawn  without  system, 
and  expressed,  in  many  instances,  in 
terms  wholly  inappropriate,  it  is  not 
wonderful,  that  it  has  been  a  fruitful 
source  of  litigation;  and  so  deeply  im- 
bued was  the  first  act  with  these  de- 
fects, that  all  the  subsequent  legislation 
seems  to  have  been  marked  by  the  orig- 
inal vice  of  its  constitution."  Mutual 
Assur.  Soc.  V,  Stene,  3  Leigh  218. 

Nature  and  Purpose. — The  funda- 
mental principle  of  the  mutual  assur- 
ance society  was  mutual  assurance  and 
mutual  risk.  Stratton  v.  Mutual  Assur. 
Soc.,  6  Rand.  22;  Mutual  Assur.  Soc.  Z7. 
Holt,  29  Gratt.  612;  Mutual  Assur.  Soc. 
V.  Stone,  3  Leigh  218;  Mutual  Assur. 
Co.  V.  Mahon,  5  Call  517. 

"Every  member  is  the  insurer  of 
every  other,  and  has  every  other  bound 
to  insure  him."  Stratton  v.  Mutual 
Assur.  Soc,  6  Rand.  22. 
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The  society  was  based  upon  the  re- 
ciprocal pledges  of  associated  owners, 
by  which  the  insured  property  of  each 
was  bound  to  contribute  to  the  security 
of  all.  Shirley  v.  Mutual  Assur.  Soc, 
2   Rob.   705. 

"Awkward  as  is  the  draft  of  the  orig- 
inal constitution,  it  is  not  difficult  to 
penetrate  its  real  design.  Contemplat- 
ing an  association,  which  might  em- 
brace every  owner  of  a  building  in  the 
commonwealth,  and  which  should  en- 
gage to  insure  all  its  members 
against  losses  from  fire,  it  was  intended 
that  each  member  of  the  association 
should  contribute  to  the  common  fund 
out  of  which  losses  were  to  be  repaired 
a  certain  percentage,  called  a  premium, 
upon  the  value  of  the  property  he 
should  himself  seek  to  have  insured." 
Mutual  Assur.  Soc.  v.  Stone,  3  Leigh 
218. 

III.  Statutory  Regulation. 

Generally,  as  to  statutory  regulation 
of  insurance  companies,  see  the  title 
INSURANCE,  vol.  7,  p.  746. 

Mutual  Assurance  Society — Members 
Bound  by  Act  of  Assembly. — ^A  mem- 
ber of  the  mutual  assurance  society 
against  fire,  is  bound  by  an  act  of  as- 
sembly varying  the  terms  of  the  orig- 
inal act  of  incorporation;  such  act  be- 
ing passed  at  the  instance  of  a  legally 
constituted  meeting  of  the  said  society; 
although  that  individual  member  was 
not  present  at  the  meeting.  Currie  v. 
Mutual  Assur.  Soc,  4  Hen.  &  M.  315. 

Necessity  for  Deposit  of  Securities. 
— Only  such  assessment  companies  as 
raise  money  to  pay  a  loss  by  a  mem- 
ber's death,  by  assessment  made  upon 
those  who  survive  him,  are  entitled, 
under  act  of  May  18th,  1887,  to  be 
licensed  without  making  the  deposit  of 
bonds  under  Code,  1887,  §  1271.  In  the 
act  of  May  18th,  1887,  "surviving  mem- 
bers" designate  such  as  are  "not  de- 
ceased," and  not  those  whose  policies 
are  "not  lapsed."  Mutual  Benefit  Life 
Ins.  Co.  V.  Marye,  85  Va.  643,  8  S.  E. 
481. 


IV.  Election  of  Officers. 

Where  an  act  of  incorporation  pro- 
vides that  there  shall  be  "three  direct- 
ors, out  of  whom  a  president  shall  be 
chosen;"  it  is  sufficient  if  the  president 
be  elected  by  a  legally  constituted 
meeting,  and  at  the  same  time  with  the 
other  directors;  without  having  been 
previously  appointed  a  director.  Currie 
V,  Mutual  Assur.  Soc,  4  Hen.  &  M.  315. 

"By  the  original  act  of  1794,  the 
power  ef  choosing  a  president  and  di- 
rectors, without  any  restriction  what- 
ever, is  admitted  to  belong  to  the 
society  at  large,  in  general  meeting. 
By  the  act  of  1805,  the  legislature  has 
provided  that  the  president  shall  be 
chosen  out  of  three  directors,  the  whole 
to  be  chosen  by  the  meeting."  Currie 
V,  Mutual  Assur.  Soc,  4  Hen.  &  M.  315. 

V.  Membership. 

A.  AS  DEPENDENT  UPON  OWN- 

ERSHIP OF  PROPERTY. 

In  mutual  insurance  companies  the 
right  to  compensation  in  the  vent  of 
loss,  and  the  duty  of  contributing  for 
the  losses  of  others,  arise  out  of  the 
fact  of  ownership.  Without  ownership 
there  can  be  no  membership  and  mem- 
bership ceases  upon  the  cessation  of 
ownership.  Shkley  v.  Mutual  Assur. 
Soc,   2    Rob.    705. 

B.  HOW   CREATED  AND   TRANS- 

FERRED. 
1.  In  General. 

A  person  may  become  a  member  of  \ 
mutual  insurance  company  by  signing 
the  constitution  and  pledging  himself 
to  be  governed  by  it,  or  as  heir  of  a 
deceased  member,  or  by  acquisition  of 
the  property  by  purchase,  exchange  or 
otherwise,  and  giving  proper  notice  as 
required  by  the  constitution.  Monger 
V.  Rockingham  Home  Mut,  etc.,  Ins. 
Co.,  96  Va.  442,  31  S.  E.  609. 

The  membership  in  a  mutual  assur- 
ance society  is  created  by  the  insurance, 
and  if  there  be  no  insurance  there  is  no 
membership.  Ingrams  v.  Mutual  Assur. 
Soc,   1   Rob.   661. 
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Every  owner  of  a  present  freehold 
estate  in  property  which  has  been  in- 
sured in  the  mutual  assurance  society, 
becomes  a  member  thereof,  according 
to  the  true  spirit  of  the  law  and  the 
scheme  of  the  institution.  Shirley  v. 
Mutual  Assur.  Soc,  2  Rob.  705. 
t.  Transfer  of  Membership  to  Succes- 
sive Owners  of  Property. 
«.  In  GeneraL 

Property  once  pledged  to  a  mutual 
insurance  company  continues  to  be  so 
until  destroyed  or  lawfully  withdrawn; 
and  gives  to  its  successive  owners  the 
rights,  powers  and  duties  of  member- 
ship. Shirley  v.  Mutual  Assur.  Soc,  3 
Rob.  705. 
b.  Legal  Representatives. 

In  General.— The  charter  of  the 
Rockingham  Home  Mutual  Fire  In- 
surance Company  provides,  among  \ 
other  things,  that  "all  persons  sub- 
scribing to  this  charter  of  incorpora- 
tion, and  pledging  themselves  to  be 
governed  by  any  constitution,  by-laws, 
regulations  or  requirements  adopted  by 
said  company,  in  pursuance  thereof, 
their  executors,  administrators  and  as- 
signs, and  vendees  continuing  to  be  in- 
sured therewith,  shall  thereby  become 
members  of  said  company  during  the 
time  they  shall  remain  insured  therein, 
or  until  they  shall  withdraw  from  the 
company  in  accordance  with  its  pre- 
scribed regulations."  Monger  v.  Rock- 
ingham Home  Mut,  etc.,  Ins.  Co!,  96 
Va.  442,  31  S.  E.  609. 

By  §  4,  art.  3,  of  the  constitution  of 
the  Rockingham  Home  Mutual  Fire 
Insurance  Company,  it  is  provided  thit 
"Whenever  a  member  of  the  company 
dies,  his  widow  or  other  legal  repre- 
sentatives shall  be  considered  as  hold- 
ing the  same  relation  to  the  company 
as  that  held  by  the  deceased  member, 
unless  proper  notice  is  given  in  thirty 
days  that  s-he  or  they  wish  to  withdraw 
from  the  company,  then  the  property 
shall  be  stricken  from  the  books,  pro- 
vided there  are  no  charges  against  it." 


Monger   v.    Rockingham    Home    Mut., 
etc.,  Ins.  Co.,  96  Va.  442,  31  S.  E.  609. 

Status  as  Original  Member.— The 
plaintiff  became  a  member  of  the  de- 
fendant company  by  an  original  certif- 
icate of  membership  issued  to  her  in 
pursuance  of  the  constitution  of  the  de- 
fendant company  and  having  paid  all 
assessments  made  against  her,  is,  un- 
der the  evidence  in  the  case  entitled  to 
recover  for  the  loss  sustained  by  her 
under  the  contract  of  insurance  made 
with  her.  As  assessments  for  losses  afe 
merely  personal  debts  and  not  liens  on 
the  property,  under  the  terms  of  the 
constitution  of  the  defendant  company, 
she  is  not  liable  for  prior  assessments 
made  against  her  father  under  a  certif- 
icate of  membership  held  by  him,  as 
she  does  not  claim  under  or  in  privity 
with  him,  but  under  a  certificate  as  an 
original  member  of  the  company. 
Monger  v.  Rockingham  Home  Mut, 
etc.,  Ins.  Co.,  96  Va.  442,  31  S.   E.  609. 

c.  Transferees  or  Incumbrancers. 

In  General. — It  was  foreseen,  upon 
the  organization  of  mutual  assurance 
societies,  that  the  property  insured 
would  be  constantly  passing  from  hand 
to  hand  by  sale,  mortgage,  etc.,  and  to 
meet  this  state  of  things,  the  law  en- 
acted that  in  every  sale,  mortgage  or 
other  transfer  of  property  insured,  the 
purchaser,  or  mortgagee  should  be  con- 
sidered as  a  subscriber  in  the  room  of 
the  original;  thus  making  him,  to  all 
intents  and  purposes,  a  member  of  the 
corporation,  entitled  to  all  the  advan- 
tages, and  subject  to  all  the  burdens 
of  every  other  member.  Act,  1794,  §  8. 
Stratton  v.  Mutual  .\ssur.  Soc,  6  Rand. 
22;  Mutual  Assur.  Soc.  v.  Stone,  3 
Leigh  218;  Mutual  Assur.  Soc.  v.  Byrd, 
1  Va.  Cas.  170;  Farmers'  Bank  v.  Mu- 
tual -Assur.  Soc,  4  Leigh  69;  Ingrams 
V.  Mutual  Assur.  Soc,  1  Rob.  661. 

The  charter  of  the  Rockingham 
Home  Mutual  Fire  Insurance  Company 
provides  that  assigns  and  vendees  of  the 
insured,  continuing  to  be  insured  with 
the    company,    shall    become    members 
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thereof  during  the  time  they  remain  in- 
sured or  until  withdrawal  from  the 
company  in  the  prescribed  manner. 
Monger  v.  Rockingham  Home  Mut, 
etc.,  Ins.  Co.,  96  Va.  442,  31   S.   E.  609. 

Mortgage  as  Ipso  Facto  Assignment 
of  Policy. — If  buildings  insured  in  the 
Mutual  Assurance  Society  against  fire, 
etc.,  be  mortgaged,  the  policy  of  assur- 
ance is  ipso  facto  assigned  to  the  mort- 
gagee. Farmers'  Bank  v.  Mutual 
Assur.  Soc.,  4  Leigh  69. 

Duty  of  Subscriber  to  Apprise  Trans- 
feree or  Mortgagee  of  Insurance  and 
to  Indorse  Policy  to  Him.— By  §  8  of 
the  act  of  1794,  it  is  provided  that,  "to 
the  end  that  purchasers  and  mortga- 
gees of  any  property  insured  by  virtue 
of  this  act,  may  not  become  losers 
thereby,  the  subscribers  selling,  mort- 
gaging, or  otherwise  transferring  such 
property,  shall  at  the  time  apprise  the 
purchaser  or  mortgagee  of  such  assur- 
ance; and  indorse  to  him  or  them,  the 
policy  thereof.  And  in  every  case  of 
such  change,  the  purchaser  or  mort- 
gagee, shall  be  considered  as  a  sub- 
scriber in  the  room  of  the  original,  and 
the  property  so  sold,  mortgaged,  or 
otherwise  transferred,  shall  still  remain 
liable  for  the  payment  of  the  quotas, 
in  the  same  manner,  as  if  the  right 
thereof  has  remained  in  the  original 
owner."  Mutual  Assur.  Soc.  v.  Stone, 
3  Leigh  218;  Mutual  Assur.  Soc.  v. 
Byrd,  1  Va.  Cas.  470;  Ingrams  v.  Mu- 
tual Assur.  Soc,  1  Rob.  661. 

Necessity  for  Notification  That  Pur- 
chaser Wishes  Insurance  Continued  in 
His  Name.— By  §  5,  art.  3,  of  the  con- 
stitution of  the  Rockingham  Home  Mu- 
tual Fh-e  Insurance  Company,  it  is  pro- 
vided, that  "Whenever  a  member  of 
this  company  sells,  trades,  or  other- 
wise disposes  of  his  property,  the  party 
buying,  trading  for,  or  otherwise  ob- 
taining said  property,  shall  notify  the 
secretary  in  ten  days  thereafter  that  he 
A^ishes  the  insurance  on  said  property 
continued  in  his  name,  otherwise  't 
shall  be  stricken  from  the  books.     In 


I  the  meantime  the  company  will  not  be 
responsible  for  said  property  until  it  i$ 

!  properly  transferred  in  the  new  own- 
er's name."  Monger  v.  Rockingham 
Home  Mut,  etc.,  Ins.  Co.,  96  Va.  442, 
31  S.  E.  609. 

C.  TERMINATION. 
By    Voluntary  and    Express    Widi- 

drawaL— Article  9,  §  12  of  the  act  of 
1794  provided  for  a  voluntary  and  ex- 
press withdrawal  from  membership  in 
the  Mutual  Assurance  Society  of  Vir- 
ginia upon  payment  of  all  premiums, 
quotas  and  other  claims  then  due  from 
him,  and  upon  notice  of  his  withdrawal. 
Mutual  Assur.  Soc.  v.  Holt,  29  Gratt. 
612. 

As  to  termination  of  membership  of 
legal  representatives  of  insured,  upon 
notice,  sec  ante,  "Legal  Representa- 
tives," V,  B,  2,  b. 

Upon  Invalidation  of  Policy. — The 
I  above  is  not,  however,  the  only  mode 
by  which  a  member  of  a  mutual  in- 
surance society  may  be  4ischarged. 
The  same  result  will  be  attained  where 
the  insurance  has  been  invalidated  by 
acts  of  the  insured  contrary  to  the  rulea 
and  regulations  of  the  society.  Mutual 
Assur.  Soc.  V.  Holt,  29  Gratt.  612.  See 
post,  "Avoidance  or  Forfeiture  of  Pol- 
icy," IX. 

VI.  Insurable  Property.     . 

Mortgaged  Property. — According  to 
the  original  plan  of  the  mutual  assur- 
ance society,  as  developed  by  the  acts 
of  1794  and  1795,  none  but  an  unincum- 
bered fee  simple  estate  was  insurable; 
the  insurance  of  mortgaged  property 
was  not  thereby  contemplated.  In- 
grams V.  Mutual  Assur.  Soc.,  1  Rob.  661. 

Leasehold  tenements  are  not  insur- 
able by  the  Mutual  Assurance  Com- 
pany. Mutual  Assur.  Co.  v.  Mahon,  5 
Call  517.  See  also.  Mutual  Assur.  Soc 
V.  Holt,  29  Gratt.  612;  Shirley  v,  Mut. 
Assur.  Soc,  2  Rob.  705;  Farmers'  Bank 
V.  Mutual  Assur.  Soc,  4  Leigh  69;  In- 
grams V,  Mutual  Assur.  Soc,  1  Rob. 
661. 
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Necessity  That  Insured  Should  Have 
Interest  in  Land. — "An  insurance  of 
land  against  fire  involves  an  absurdity. 
And  yet  it  seems  to  be  contemplated  by 
the  constitution,  rules  and  regulations 
of  the  society  that  the  insured  should 
have  an  interest  in  the  land  also,  upon 
which  the  buildings  stand.  By  art.  8, 
§  4,  'Any  person  holding  a  complete 
unencumbered  fee  simple  title  to  build- 
ings, with  the  land  on  which  they 
stand;*  'any  tenant  under  lease  renew- 
able forever,  or  any  persons  holding 
buildings  erected  on  land  to  which  they 
have  a  legal  title  but  subject  to  a 
ground  rent  forever,  may  make  a  com- 
plete and  effectual  insurance.'  "  Mutual 
Assur.  Soc.  V.  Holt,  29  Gratt.  612. 

Efifect  of  Claim  of  Homestead  by 
One  Member  of  Partnership  Taking 
Out  Policy. — By  the  constitution  of  a 
mutual  assurance  company,  no  person 
who  has  claimed  a  homestead  exemp- 
tion shall  be  g  member  of  the  company. 
One  of  the  members  of  the  firm  of  S.  & 
Co.  has  claimed  his  homestead;  and  S. 
&  Co.  sign  the  constitution  and  take 
out  a  policy  on  their  partnership  prop- 
erty. The  fact  that  one  of  the  part- 
ners has  claimed  his  homestead  does 
not  impair  the  validity  of  the  policy 
issued  to  the  partnership.  West  Rock- 
ingham Mut.  Fire  Ins.  Co.  v.  Sheets, 
26  Gratt.  854. 

VII.  Bights  and  Liabilities  of 
Hembeis. 

A.  IN  GENERAL. 

Member  Stands  in  Double  Relation 
of  Insurer  and  Insured. — Members  of  a 
mutual  assurance  society  stand  in  the 
double  relation  of  insurers  and  insured, 
and  their  contract  can  not  properly  be 
interpreted  more  strongly  against  them 
in  one  character  than  in  the  other. 
Mutual  Assur.  Soc.  v.  Stone,  3  Leigh 
218.  See  also,  Ingrams  v.  Mutual 
Assur.  Soc,  1  Rob.  661. 

As  to  rights  of  insured  on  repudiation 
of  contract,  see  post,  "Remedy  of  Pol- 
icy Holders  on  Repudiation  of  Con- 
tract," X. 


As  to  rights  of  insured  to  return  of 
premiums    on    avoidance    of    contract, 

see  post,  "Invalidation  as  Affecting 
Payments  of  Premiums  and  Quotas," 
IX,  D. 

B.  LIABILITY  OF  MEMBERS. 
1.  In  General. 

The  contributions  of  the  members  of 
mutual  life  insurance  societies  consist 
of  premiums,  quotas  and^additional  pre- 
miums. Shirley  v.  Mutual  Assur.  Soc, 
2  Rob.  705. 

Personal  Responsibility. — There  is  a 
personal  responsibility  on  the  part  of 
members  of  a  mutual  insurance  com- 
pany as  well  as  a  pledge;  but  this  per- 
sonal responsibility  is  only  for  contri- 
butions which  accrue  during  ownership, 
and  does  not  extend  to  those  which  ac- 
crue before  or  after.  Shirley  v.  Mutual 
Assur.  Soc,  2   Rob.  705. 

Personal  Liability  of  Widow  of  In- 
surer.— Where  a  husband  insures  prop- 
erty in  the  Mutual  Assurance  Society 
and  dies  seized,  his  widow  takes  her 
dower  interest  subject  to  the  lien  of 
the  society;  but  she  incurs  no  personal* 
responsibility  until  dower  is  assigned 
her,  whereby  she  becomes  a  member, 
and  then  only  for  such  quotas  and  pre- 
mium as  accrue  while  she  remains 
owner  of  the  dower  estate,  with  inter- 
est and  damages  thereon.  Shirley  v. 
Mutual  Assur.   Soc,  2  Rob.  705. 

Personal  Responsibility  of  Successive 
Tenants  of  Premises  Insured. — Two 
tenements,  which  had  been  insured  in 
the  Mutual  Assurance  Society,  descend, 
upon  the  owner's  death,  to  his  heirs, 
and  are  assigned  to  his  widow  for  her 
dower.  The  widow  and  her  second 
husband  sell  and  convey  her  life  es- 
tate. And  the  society  has  a  claim  for 
quotas  accrued  after  the  death  of  the 
first  husband;  some  before  the  assign- 
ment of  dower;  others  afterwards  and 
before  the  sale  of  the  life  estate;  and 
the  rest  since  that  sale.  It  has  also  a 
claim  for  an  additional  premium  ac- 
crued during  the  purchaser's  owner- 
ship.    Held:  1.   The   heirs   of   the   first 
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husband  arc  personally  responsible  for 
what  accrued  after  his  death  and  before 
the  assignment  of  dower.  2.  The 
widow  and  her  second  husband  are 
personally  liable  for  what  accrued  after 
the  assifnment  of  dower  and  before 
their  sale.  3.  The  purchaser  is  person- 
ally responsible  for  what  has  accrued 
since,  and  for  no  more.  4.  The  party 
liable  for  any  principal  money  is  liable 
for  interest  and  damages  thereon.  Shir- 
ley V.  Mutual  Assur.  Soc.,  2  Rob.  705. 

As  to  termination   of   responsibility 
by  invalidation  of  insurance,  see  post, 
''Invalidation  as  Affecting  Payment  of 
Premiums  and  Quotas,"  IX,  D. 
2.  For  Premiums. 

In  General. — To  raise  a  fund  for  the 
losses  which  may  occur,  every  mem- 
ber of  a  mutual  assurance  society  is 
bound  upon  declaring  to  pay  stich  pre- 
miums as  should  be  fixed,  upon  the 
property  insured.  Stratton  v.  Mutual 
Assur.  Soc,  6  Rand.  22;  Mutual  Assur. 
Soc.  V.  Stone,  3  Leigh  218. 

"The  subscribers  in  default  of  paying 
the  premiums  at  the  time  fixed  there- 
for, shall,  on  request  of  the  cashier,  be 
compelled  to  pay  the  same  with  six 
per  cent,  interest  thereon  to  the  day  of 
payment;  and  their  property  shall  be 
liable  to  be  sold  for  the  same  as  afore- 
said." Act,  1794,  §  10.  Mutual  Assur. 
Soc.  V.  Stone,  3  Leigh  218. 

"The  premium  was  originally  de- 
signed to  raise  a  fund  for  making  im- 
mediate compensation  to  owners  as 
losses  from  fire  should  occur.  The 
original  act  of  assembly  passed  in  De- 
cember, 1794,  establishing  the  society, 
contemplated  that  the  premium  should 
be  paid  at  the  time  of  insurance;  but 
yet,  in  case  of  default,  authorized  the 
recovery  thereof  with  interest,  and  the 
sale  of  the  property  therefor."  Shirley 
V.  Mutual  Assur.  Soc,  2  Rob.  705. 

"By  an  explanatory  act,  passed  De- 
cember, 1795 — after  some  regulations 
as  to  the  manner  of  calling  and  holding 
general  meetings — it  was  enacted  and 
declared,  'That  the  premiums  for  the 
nonpayment  of  which,  property,  agree- 


able to  the  said  first-recited  act,  may  be 
sold,  shall  be  understood  to  be  those 
premiums  only,  which,  under  the  reg- 
ulations to  be  formed  by  the  said 
society,  shall  become  payable  in  conse- 
quence of  any  insurance  to  be  hereafter 
made  or  subscribed  for  with  the  so- 
ciety.'" Mutual  Assur.  Soc.  v.  Stone, 
3  Leigh  218. 

"The  additional  premium  is  for  the 
increase  of  value  or  hazard  shown  by  a 
revaluation,  whether  the  periodical  re- 
valuation directed  by  law  and  the  reg- 
ulations of  the  society,  or  made  at  any 
other  time,  at  the  instance  either  of 
the  society  or  of  the  insured  member. 
The  revaluation  does  not  affect,  nor  is 
it  requisite  for,  the  validity  of  the  orig- 
inal insurance;  except  so  far  as  it 
serves  to  cure  defects  thereon,  or  to  in- 
crease or  diminish  the  sum  secured. 
In  other  respects  the  original  insur- 
ance continues  in  full  force,  whether  a 
revaluation  be  made  or  not.  The 
member  may  concur  in  the  revaluation, 
in  which  case  he  executes  a  declaration 
of  revaluation;  but  it  is  not  necessary 
that  he  should  concur,  nor  that  he  should 
have  any  notice  thereof.  In  case  of  death, 
absence  or  refusal  of  a  member,  the 
special  agent  proceeds,  with  the  ap- 
praisers, in  the  revaluation;  and  if  that 
shows  an  increase  of  value,  the  former 
value  still  governs,  unless  otherwise 
directed  by  the  owner.  Act  of  Assem- 
bly of  1805,  sec  7,  Constitution  Rules 
and  Regulations,  pp.  19,  20,  21,  22,  sec 
13,  p.  22,  sec  14.  The  additional  pre- 
mium is  a  lien  upon  the  property  in 
like  manner  as  the  quotas.  Mut.  Assur. 
Soc  V,  Stone,  3  Leigh  218."  Shirley  tr. 
Mutual  Assur.  Soc,  2  Rob.  705. 

Liability  of  Purchaser  of  Property 
Merely  Declared  for. — Quaere,  whether 
the  purchaser  of  property,  for  which  a 
declaration,  in  the  Mutual  Assurance 
Society  against  fire,  has  been  made  by 
the  vendor,  be  liable  for  the  premium; 
no  policy  of  insurance  having  issued, 
and  no  notice,  of  such  declaration, 
given,  until  after  payment  of  the  pur- 
chase money?     And,  if  he  be  liable,  is 
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the  proper  remedy  against  him  by  mo- 
tion in  a  summary  way,  or  by  action  zt 
common  law?  Greenhow  v.  Barton,  1 
Munf.  590. 

Quaere,  also,  is  the  property  declared 
for  liable,  in  the  possession  of  the  pur- 
chaser, who  bought,  and  paid  for  it, 
without  notice  of  such  declaration. 
GreenhQw  v.  Barton,  1  Munf.  590. 

"In  the  actual  case  before  us,  a 
plainer  and  broader  question  arrests  us 
at  the  threshold;  and  that  is,  whether 
a  summary  judgment  can  be  rendered 
against  the  purchaser  from  a  sub- 
scriber, for  a  premium  upon  property 
which,  although  declared  for,  is  not  in- 
sured by  reason  that  the  said  pre- 
mium has  not  been  paid?  The  eighth 
section  of  the  act  of  1794,  relating  to 
the  liability  of  purchasers  and  mortga- 
gees, is  undoubtedly  confined  to  cases 
of  property,  the  insurance  of  which  has 
been  perfected  by  the  payment  of  the 
premiums.  The  term  'subscriber*  men- 
tioned in  the  latter  part  thereof,  must 
be  construed  to  mean  'member;'  both 
because  the  property,  whkh  the  sec- 
tion was  contemplating  in  the  first  part 
thereof,  is  'property  insured  by  virtue 
of  the  act'  (which  is  not  the  case  of 
property  merely  declared  for);  because 
this  same  idea  is  kept  up  by  the  part 
of  the  section  which  makes  it  incum- 
bent on  the  person  transferring,  to  ap- 
prize the  purchaser  of  the  assurance, 
and  endorse  to  him,  or  them  the  policy 
thereof;  and  because,  in  the  last  part 
of  the  said  section,  the  property  is  de- 
clared to  be  liable  for  'the  quotas'  (and 
not  the  premiums),  and  therefore  is  to 
be  confined  to  cases  in  which  quotas 
only  are  due,  or  in  other  words,  to 
cases  in  which  policies  have  issued. 
The  same,  or  a  correspondent  interpre- 
tation must  be  given  to  the  term 
^subscribers'  mentioned  in  the  sixth 
section;  which  section,  also  (upon  the  i 
whole  context  thereof),  relates  only  to  ; 
property  of  which  the  assurance  has 
been  perfected.  With  respect  to  the  | 
tenth  section,  it  relates  expressly,  it  is  | 
true,  to  'subscribers'  (i.  e.,  such  as  have  ' 


not  paid  their  premiums),  and  makes 
them  and  their  property  liable  for  the 
payment  of  such  premiums;  but  there 
it  stops;  it  neither  gives  m  remedy  by 
motion  against  such  subscribers,  nor 
gives  any  remedy  at  all  against  the 
purchasers  from  such  subscribers. 
These  two  essential  ingredients  are  not 
to  be  found  in  this  act,  nor  in  any  other 
act,  that  I  have  been  able  to  discover; 
however  the  general  liability  of  pur- 
chasers may  stand,  on  grounds  dehors 
the  particular  acts  of  our  legislature." 
Greenhow  v.  Barton,  1  Munf.  590,  cited 
in  Mutual  Assur.  Soc.  v.  Stone,  3  Leigh 
218,  cited  and  distinguished  in  Shirley 
V,  Mutual  Assur.  Soc,  2  Rob.  705,  708; 
Stratton  v.  Mutual  Assur.  Soc,  6  Rand. 
22,  25. 

In  Mutual  Assur.  Soc.  v.  Stone,  3 
Leigh  218,  Judge  Tucker  said:  "In 
Greenhow  v.  Barton  (1  Munf.  590), 
Judges  Fleming  and  Roane,  though 
differing  in  the  judgment  they  gzve, 
seem  to  have  agreed  in  the  opinion,  that 
until  the  payment  of  the  premium  the 
insurance  was  incomplete,  and  the 
property  was  not  bound  in  the  hands  of 
the  purchaser." 

"There  have  been  questions  as  to  the 
liability  of  a  purchaser  from  a  sub- 
scriber, and  of  the  property  in  his 
hands,  for  payment  of  the  premium 
(Greenhow  v.  Barton,  1  Munf.  590; 
Mutual  Assur.  Soc.  v.  Stone,  3  Leigh 
218);  but  these  need  not  be  further 
noticed  here;  there  being  no  claim  in 
the  case  before  us  for  the  original  pre- 
mium, nor  any  room  for  such  a  claim; 
the  regulations  of  the  society,  existing 
a*t  the  time  of  the  insurances  in  question, 
providing  that  a  declaration  for  insur- 
ance shall  not  be  binding  on  either 
party  till  payment  of  the  premium. 
Constitution,  Rules  and  Regulations  of 
the  Mutual  Assurance  Society,  p.  18, 
art.  11,  §  3."  Shirley  v.  Mutual  Assur. 
Soc,  2  Rob.  705. 

8.  For  Quotas. 

Quotas. — As  it  was  foreseen  that  fu- 
ture requisitions  would  be  necessary  it 
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was  enacted  by  the  laws  of  the  mutual 
assurance  society,  that  each  member 
should  be  bound  to  pay  such  quotas  as 
might  afterwards  be  called  for  by  the 
proper  authority.  Stratton  v.  Mutual 
Assur.  Soc,  6  Rand.  22. 

"If  the  funds  should  not  be  suflficient, 
a  reparation  among  the  whole  of  the 
persons  insured  shall  be  made,  and  each 
shall  pay,  on  demand  of  the  cashier, 
his,  her,  or  their  share,  according- to  the 
sum  insured  and  the  rate  of  the  hazard 
at  which  the  building  stands,  agreeably 
to  the  rate  of  the  premiums."  Act, 
1794,  §  6.  Mutual  Assur.  Soc.  v.  Stone, 
3  Leigh  218. 

"The  premiums  and  quotas  were  to 
be  apportioned  according  to  the  value 
of  the  property,  to  be  ascertained  by  an 
appraisement,  not  of  partial  interests 
but  of  the  entire  and  unlimited  estate; 
and  that  appraisement  furnished  the 
measure  of  compensation  to  the  in- 
sured in  case  of  loss.  The  owner  of 
property  declaring  for  insurance  bound 
not  only  himself,  but  the  property  it- 
self, not  merely  during  his  individual 
ownership,  but  in  the  hands  of  his  heirs, 
executors  and  assigns,  and  subjected 
the  same  to  be  sold,  if  necessary,  for 
the  payment  of  the  quotas.  And  pro- 
vision was  made,  in  case  of  the  declar- 
ant's selling,  mortgaging,  or  otherwise 
transferring  the  property,  for  constitut- 
ing the  purchaser  or  mortgagee  a 
member  in  his  stead;  and  he  was  re- 
quired to  apprize  the  purchaser  or 
mortgagee  of  the  assurance,  and  en- 
dorse to  him  the  policy  thereof."  In- 
gran>s  Mutual  Assur.  Soc,  1  Rob.  661. 

By  the  act  of  1794,  §  7,  it  is  provided 
that  "These  quotas  shall  always  be  so 
rated,  as  to  raise  and  keep  up  a  fund 
so  that  the  interest  thereof  may  be 
deemed  by  the  president  and  directors 
(to  be  elected  by  the  said  society)  suf- 
ficient to  pay  annual  losses  and  ex- 
penses. If  such  quotas  are  found  nec- 
essary, the  president  is  to  publish  in 
the  public  newspapers,  how  much  the 
Miiota  is  of  each  rate  of  hazard  per 
every   hundred  dollars;  whereupon   the 


insured  shall  pay  the  same  on  applica- 
tion to  the  cashier,  in  whose  office  the 
property  is  insured.  Whensoever  any 
person  or  persons  shall  neglect  to  pay 
such  quotas,  the  assurance  to  him  made 
shall  cease  and  discontinue,  from  the 
day  on  which  they  became  due  until 
paid."  Mutual  Assur.  Soc.  v.  Stone,  3 
Leigh  218. 

By  the  original  act  of  incorporation, 
the  society  were  to  assess,  from  time 
to  time,  such  quotas  as  the  state  of  the 
funds  might  require.  But  by  the  act 
of  1809,  it  was  declared,  that  no  quotas 
should  thereafter  be  assessed  on  the 
members,  but  that  the  general  meeting, 
or  standing  committee,  should  be  au- 
thorized to  require  the  members  to 
pay  annually  such  part  of  the  premium, 
as  they  may  deem  proper,  not  exceed- 
ing, for  the  town  subscribers,  one-fifth 
of  the  premium,  nor  for  the  country 
subscribers,  one-seventh.  In  execution 
of  this  law,  the  rules  and  regulations  of 
the  society  (which  are  its  laws,  and 
binding  on  all  its  members)  have  fixed 
the  rate  of  the  town  subscribers  at 
one-fifth,  and  of  the  country,  sub- 
scribers, at  one-seventh,  of  the  pre- 
mium. Stratton  v.  Mutual  Assur.  Soc.» 
6  Rand.  22. 

Liability  of  Purchaser  for  Quotas. — 
A  purchaser  from  one  who  has  insured 
the  property,  is  liable  for  quotas  upon 
motion,  as  well  as  an  original  sub* 
scriber.  Stratton  v.  Mutual  Assur.  Soc.» 
6   Rand.  22. 

Power  of  Officers  to  Discriminate  in 
Calling  for  Quotas. — The  president  and 
directors  of  the  Mutual  Assurance  So- 
ciety against  fire  on  buildings  of  the 
state  of  Virginia  are  empowered,  in 
calling  for  quotas  to  supply  a  deficiency 
in  its  funds,  to  discriminate  between 
the  members,  so  as  to  make  the  requisi- 
tion from  those  only,  who  were  insured 
at  the  time  when  the  deficiency  oc- 
curred. Greenhow  v.  Buck,  5  -Munf. 
263. 

Assessment  of  Quotas  during  War — 
A  mutual  assurance  society,  created 
under  the  laws  of  Virginia,  insures  tlie 


Mutual  Insurance 


325 


courthouse  and  public  offices  of  Berk- 
ley county,  prior  to  the  rebellion.  Dur- 
ing the  rebellion  it  assessed  certain 
quotas  on  the  property  insured,  and 
sought  to  enforce  the  claim  by  bill  in 
equity.  It  is  held,  that  the  society  was 
a  corporation  having  its  office  in  the 
city  of  Richmond  in  rebel  territory, 
and  that  it  could  not  make  assessments 
on  property  within  loyal  territory,  the 
transaction  being  forbidden  by  the 
policy  of  the  law.  That  the  corpora- 
tion, if  not  actually  dissolved,  was  so 
far  so  as  to  suspend  its  powers  over 
the  property  insured,  to  subject  it  to 
liability,  then  and  forever,  for  matters 
accruing  during  the  war,  and  during 
that  time  to  sunder  the  former  relations 
existing  between  the  society  and  the 
insured.  Mutual  Assur.  Soc.  v.  Board, 
4  W.  Va.  343. 

4.  For  Asseuments. 

Inftored  Liable  Only  for  Lawful  As- 
ssesaments  on  Due  Notice. — The  policy 
holder  is  only  bound  to  pay  lawful  as- 
sessments, and  then  only  upon  proper 
notice.  Lee  v.  Mutual  Reserve  Fund, 
etc.,  Ass'n,  97  Va.  160,  33  S.  E.  556. 

Refusal  to  Pay  Illegal  Assessments 
as   Ground   for   Avoidance. — See   post, 
''Nonpayment    of    Assessments,"      IX,  ! 
B,  3.    '  j 

Reasonableness  of  Assessments  as  ' 
Dependent  on  Assent  of  Members ' 
Thereto. — An  assessment  may  be  rea-  ' 
sonable  as  to  one  member  of  an  asso-  I 
ciation,  because  he  has  assented  to  it,  | 
and  unreasonable  as  to  another,  be-  I 
cause  he  has  not  assented  to  it.  Mu-  ' 
tual  Reserve  Fund,  etc.,  Ass*n  v,  Taylor, ' 
99  Va.  208,  37   S.   E.   854.  \ 

Stipulations  as  to  Change  of  Rate  of  ' 
Assessment — A  stipulation  in  a  mutual  ■ 
life  insurance  policy  that  "the  rate  of 
assessment  may  be  changed  to  corre-  I 
spond  with  the  actual  mortality  expe-  ; 
rience  of  the  company  means  that  the  ' 
proportion  between  different  ages  may  j 
be  changed  to  meet  the  result  of  ex-  | 
perience,  and  not  merely  that  all  rates  I 
must  be  increased  the  same  percentage,  j 


Mutual  Reserve  Fund,  etc.,  Ass'n  tP. 
Taylor,  99  Va.  208,  37  S.  E.  854. 

Validity  of  Limitations  in  Laws  of 
Company  as  to  Time  for  Questioning 
Assessments. — A  limitation  of  six 
months,  in  the  by-laws  of  a  mutual  in- 
surance company,  within  which  an  as* 
sessment  Qiay  be  questioned,  is  valid. 
Survick  V.  Valley  Mut.  Life  Ass'n,  a 
Va.  Dec.  254. 

In  an  action  upon  a  policy  of  insur- 
ance in  a  mutual  life  insurance  com- 
pany, the  by-laws  of  which  company 
provide  **that  no  question  shall  be 
raised  as  to  the  right  to  make,  or  ne- 
cessity of,  any  mortality  assessment 
made  under  any  certificate  of  member- 
ship, except  in  the  lifetime  of  the 
member,  and  within  six  months  from 
the  time  when  same  was  made,"  it  is 
not  competent  for  the  plaintiff,  after 
the  death  of  the  member,  to  offer  evi- 
dence for  the  purpose  of  raising  such 
question.  Easley  v.  Valley  Mut.  Life 
Ass'n,  91  Va.  161,  21  S.  E.  235. 

C.  PROCEDURE  BY  MOTION  TO 
ENFORCE  LIABILITY. 

In  General. — The  original  act  of  1794 
did  not  subject  the  members  to  a  re- 
covery by  motion,  but  it  was  soon 
found  that  this  summary  remedy  was 
necessary,  and  the  act  of  January,  1799, 
gave  the  society  a  summary  remedy  by 
motion,  on  ten  days'  notice,  to  recover 
the  whole  or  any  part  of  such  premiums 
or  quotas,  as  were  then  or  might  after- 
wards become  due,  from  any  delinquent 
subscriber,  or  member,  under  his  sub- 
scription or  declaration  for  insurance 
made  to  the  society;  but  it  was  pro- 
vided that  this  act  "should  not  have 
a  retrospect  to  persons  who  had  sub- 
scribed before  the  organization  of  the 
institution,  and  had  not  sent  in  their 
declarations  for  insurance,  unless  they 
should  afterwards  send  them  in."  Mu- 
tual Assur.  Soc.  V.  Stone,  3  Leigh  218; 
Stratton  v.  Mutual  Assur.  Soc,  6  Rand. 
22;  Greenhow  v.  Barton,  1  Munf.  590. 

Quotas  due  before  the  act  of  1822, 
may  be  recovered  by  motion  before  a 
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sale,  under  that  act.  Stratton  v.  Mu- 
tual Assur.  Soc,  6  Rand.  22. 

Application  to  Assignee  of  Original 
Subscriber. — One  who  takes  the  insured 
pi-operty  by  assignment  from  the  orig- 
inal subscriber,  is  liable  to  recovery  by 
motion.  Stratton  v.  Mutual  Assur. 
Soc,  6  Rand.  22;  Mutual  Assur.  Sac 
V.  Byrd,  1  Va.  Cas.  170. 

A  declaration  for  the  assurance  of 
property  in  a  mutual  assurance  society, 
is  made  by  B.,  who  afterwards  conveys 
the  property  to  C,  without  assigning 
the  policy.  The  act  of  1774  directs  the 
subscriber  of  assured  property  to  ap- 
prise purchasers  of  the  insurance,  and 
to  assign  the  policy;  and  declares  that 
the  purchaser  shall  be  a  subscriber  in 
place  of  the  vendor,  and  that  the  prop- 
erty shall  remain  insured,  liable  for 
quotas  of  premiums;  held,  that  a  re- 
covery by  motion  may  be  had  against 
C,  for  quotas  due.  Mutual  Assur.  Soc 
V.  Byrd,  1  Va.  Cas.  170. 

Recovery  by  Receiver  of  Dissolved 
Foreign  Company.— See  the  title  FOR- 
EIGN CORPORATIONS,  vol.  6,  p. 
202,   203. 

Jurisdiction. — Where  the  principal 
sum  demanded,  together  with  the  in- 
terest, is  of  sufficient  amount  to  give 
jurisdiction,  a  court  may  hold  cogni- 
zance of  the  case.  Stratton  v.  Mutual 
Assur.  Soc,  6  Rand.  22. 

On  a  motion  for  quotas  the  act  of 
limitations  does  not  apply,  because  the 
declaration  for  insurance  is  a  sealed  in- 
strument. Stratton  v.  Mutual  Assur. 
Soc,  6  Rand.  22. 

Misjoinder  of  Defendants. — The  mu- 
tual assurance  society  move  for  judg- 
ment against  two  defendants,  on  a  no- 
tice which  is  made  part  of  the  record, 
and  shows  that  the  motion  is  for  quo- 
tas due  the  society  per  declarations 
numbered  1044,  778  and  1946.  The  de- 
fendants acknowledge  legal  notice  of 
the  motion,  and  the  same  is  continued 
until  the  next  term.  At  a  subsequent 
term  the  plaintiffs  obtain  a  judgment; 
the  defendants  "now  failing  to  appear." 
The  declarations  of  assurance  referred 


to  in  the  notice  arc  filed  by  the  plain- 
tiffs, and  copied  by  the  clerk  as  part 
of  the  record  for  the  appellate  court. 
They  show  that  by  the  judgment,  quo- 
tas which  accrued  after  the  property 
was  insured  by  two  persons,  arc  re- 
covered jointly  against  one  of  those 
persons  and  a  former  owner  of  the 
property.  Held,  1.  that  the  declaration 
of  assurance  constitutes  part  of  the 
record;  and  2.  that  the  judgment  is 
thereby  ascertained  to  be  >  erroneous. 
Skipwith  V,  Mutual  Assur.  Soc,  10 
Leigh  502. 

Objectiont--(When  to  Be  Made.^lf 
a  defendant  in  such  motion  does  not 
object  that  he  is  not  assignee,  in  the 
inferior  court,  it  is  too  late  to  mak6 
the  objection  in  the  appellate  court. 
Stratton  v.  Mutual  Assur.  Soc,  6 
Rand.  22. 

Jury  TriaL— The  act  providing  for 
recovery  of  premiums  or  quotas  by 
motion  contained  a  clause  saving  to 
any  person,  against  whom  such  motioo 
might  be  made,  the  right  of  a  trial  by 
jury,  if  he  should  desire  it.  Stratton 
V.  Mutual  Assur.  Soc,  6  Rand.  22.  See 
the  title  JURY,  vol.  9,  p.  1. 

Recovery  of  Expenses  Incurred  in 
Collecting.— The  lYi  per  cent,  imposed 
by  the  society  to  indemnify  th'em  for 
the  expenses  incurred  in  the  employ- 
ment of  collectors,  are  not  usury,  nor 
in  the  nature  of  a  penalty,  but  stipu- 
lated damages.  Stratton  v.  Mutual 
Assur.  Soc,  6  Rand.  22. 

Judgment.— A  judgment  "that  the 
plaintiff  recover  damages  and  expenses 
according  to  law,  and  the  rules  and 
regulations  of  the  society,"  without 
specifying  the  amount  or  nature  of  the 
damages  and  expenses,  is  erroneous 
for  uncertainty.  Stratton  v.  Mutual 
Assur.  Soc,  6  Rand.  22. 

VIII.  Lien  of  Company  on 
Property  Insured. 

A.  IN  GENERAL. 

By  the  statute  relative  to  the  Mutual 
Assurance  Society  against  fire  on  build- 
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ings,  and  the  constitution  and  rules  of 
the  society,  the  society  has  a  lien  on 
property  insured,  for  all  quotas  called 
for  under  the  original  act  of  incorpora- 
tion of  1794,  and  for  additional  premi- 
ums upon  revaluation  and  reassurance 
under  the  act  of  1805,  and  for  all  con- 
tributions required  under  the  act  of 
1809  or  1819  and  this  lien  attaches  to, 
and  follows,  the  property  in  the  hands 
of  a  subsequent  bona  fide  purchaser 
without  notice  of  the  lien  or  of  the 
insurance.  Mutual  Assur.  Soc.  v. 
Stone,  3  Leigh  218;  Greenhow  v.  Bar- 
ton, 1  Munf.  590;  Shirley  v.  Mutual 
Assur.  Soc,  2  Rob.  705;  West  Rock- 
ingham Mut.  Fire  Ins.  Co.  v.  Sheets, 
26  Gratt.  854. 

By  the  act  of  1794,  §  6,  it  was  pro- 
vided that  "the  subscribers,  as  soon  as 
they  shall  insure  their  property  in  the 
assurance  society  aforesaid,  do  mutu- 
ally for  themselves,  their  heirs,  execu- 
tors, administrators  and  assigns,  engage 
their  property  insured  (but  none  other) 
as  security,  and  subject  the  same  to 
be  sold,  if  necessary,  for  the  pay- 
ment of  such  quotas "  Mutual  Assur. 
Soc.  V.  Stone,  3  Leigh  218;  Mutual 
Assur.  Soc.  V.  Byrd,  1  Va.  Cas.  170. 

"The  property  so  sold,  mortgaged  or 
otherwise  transferred,  shall  still  remain 
liable  for  the  payment  of  the  quotas, 
in  the  same  manner,  as  if  the  right 
thereof  had  remained  in  the  original 
owner."  Act,  1794,  §  9.  Mutual  Assur. 
Soc.  V.  Stone,  3  Leigh  218. 

"A  lien  for  the  quotas  was  given  by 
the  original  act  of  1794,  §§  6,  8,  upon 
the  property  insured,  and  the  same  was 
rendered  liable  to  be  sold  therefor,  not 
only  in  the  hands  of  the  subscriber, 
his  representatives  and  assigns,  but 
also  when  sold  or  mortgaged;  and  the 
purchaser  or  mortgagee  was  constituted 
a  member  in  the  room  of  the  original 
owner.  The  clauses  creanng  this  lien, 
as  indeed  most  of  the  legislation  on 
the  subject  of  this  corporation,  arc  ex- 
tremely awkward;  but  there  can  be  no 
doubt  of  the  intent  of  the  legpislature 
to  give  a  valid  and  cflFcctual  lien,  not 


only  against  the  original  member,  but 
against  all  persons  deriving  any  owner- 
ship of  the  property  from  him.  And 
this  lien  was  held  by  this  court,  in  the 
case  of  Mutual  Assur.  Soc.  v.  Stone,  3 
Leigh  218,  to  attach  to  and  follow  the 
property  in  the  hands  of  a  subsequent 
bona  fide  purchaser  without  notice  of 
the  lien  or  of  the  insurance."  Shirley 
V.  Mutual  Assur.  Soc,  2  Rob.  705. 

Under  the  terms  of  the  constitution 
of  other  mutual  companies,  however, 
assessments  for  losses  are  merely  per- 
sonal debts  and  not  liens  on  the  prop- 
erty. Monger  v,  Rockingham  Home 
Mut,  etc,  Ins.  Co.,  96  Va.  442,  31  S. 
E.  609;  West  Rockingham  Mut.  Fire 
Ins.  Co.  V,  Sheets,  26  Gratt.  854. 

B.  HOW  ENFORCED. 

The  Mutual  Assurance  Society  has  a 
lien  upon  property  insured  therein  for 
the  principal  and  interest  due  the  so- 
ciety, but  not  for  damages.  This  lien 
is  effectual  not  only  against  the  orig- 
inal member,  but  against  all  persons 
deriving  ownership  from  him,  and  the 
property  may  be  sold  to  satisfy  the 
same.  Though  one  party  has  the  es- 
tate for  life  and  another  the  reversion, 
the  lien  will  be  enforced  against  the 
tenement  insured  by  selling  the  whole 
fee  simple  title  thereof,  and  the  whole 
of  the  tenement,  unless  from  the  nature 
of  the  property  it  be  practicable  and 
expedient  to  lay  off  a  portion  thereof 
for  sale.  Before  directing  such  sale, 
however,  the  respective  personal  liabili- 
ties of  the  several  parties  chargeable 
will  be  ascertained.  And  if  the  tenant 
for  life  advance  the  amount  chargeable 
to  the  reversioner,  as  well  as  what  is 
chargeable  to  himself,  there  will  be  no 
sale  of  the  reversion,  but  a  lien  estab- 
lished thereon  for  reimbursement  of  the 
amount  so  advanced,  with  interest,  to 
be  enforced  upon  the  falling  in  of  the 
life  estate.  Shirley  v.  Mutual  Assur. 
Soc,  2  Rob.  705. 

Lien  on  Two  Tenements— Sale  of 
One. — Under  what  circumstances  a  lien 
upon   two   tenements   insured  may   be 
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satisfied  by  selling  only  one  of  them, 
and  applying  the  proceeds  in  exonera- 
iton  of  the  other.  Shirley  v.  Mutual 
Assur.  Soc,  2  Rob.  705. 

Terms  of  Sale. — If  a  sale  take  place, 
what  should  be  the  terms  as  to  cash 
and  credit,  and  how  the  deferred  install- 
ments should  be  divided.  Shirley  v. 
Mutual  Assur.  Soc,  2  Rob.  705. 

IZ.  Avoidance  or  Forfeiture  of 
Policy. 

A.  IN  GENERAL. 

Generally,  as  to  the  validity  of 
clauses  in  insurance  policies  providing 
for  their  forfeiture  or  avoidance  un- 
der certain  conditions,  the  construction 
thereof,  waiver  of  conditions,  etc.,  see 
the  title  INSURANCE,  vol.  7,  p.  796. 

B.  GROUNDS. 

1.  Fraud,  Misrepresentation  or  Conceal- 
ment. 

In  GeneraL — In  contracts  of  mutual 
insurance  as  in  insurance  contracts  gen- 
erally the  usual  rule  as  to  exercise  of 
good  faith  prevails,  and  where  the  con- 
tract is  founded  on  fraud  or  accident 
or  induced  by  misrepresentation  or  con- 
cealment, even  by  mistake,  without  the 
design  of  either  party,  such  contract 
is  null  and  void,  as  contrary  to  good 
faith  and  true  conscience.  Mutual 
Assur.  Co.  V.  Mahon,  5  Call  517. 

"According  to  the  principles  of  in- 
surance law,  a  material  misrepresenta-  ' 
tion,  whether  by  fraud,  or  which  is  ' 
only  the  effect  of  accident,  negligence; 
inadvertence  or  mistake  is  fatal  to  the 
contract.  1  Marsh,  on  Ins.  347."  In- 
grams  v.  Mutual  Assur.  Soc.,  1  Rob. 
661. 

Misrepresentations  of  Insured  as  to 
Title  or  Incumbrances. — If  there  be  a 
warranty,  or  a  representation,  which 
amounts  to  warranty,  that  there  are  no 
incumbrances  on  the  property  insured, 
whether  such  warranty  or  representa- 
tion be  given  in  answer  to  a  question 
or  not,  if  it  be  untrue  the  policy  is 
void,  even  though  the  ensured  was  not 
guilty  of  actual  fraud.     West  Rocking- 


ham  Mut.  Fire  Ins.   Co.  v.  Sheets,  26 
Gratt.  854. 

Where  a  person  applying  for  insur- 
ance does  not  disclose  fully  and  fairly 
in  his  declaration  to  the  company  hi^ 
true  title  and  real  interest  in  the  land 
on  which  the  property  sought  to  be 
insured  stands,  the  case  comes  within 
the  above  rule  as  to  concealment  or 
misrepresentation  and  renders  his  con- 
tract with  the  insurers  null  and  void, 
whether  done  by  design  or  mistake. 
Mutual  Assur.  Co.  v.  Mahon,  5  Call 
517. 

By  i  7,  art.  10,  of  the  jievised  con- 
stitution, rules  and  regulations  of  the 
Mutual  Assurance  Society  of  Virginia 
it  was  declared  that  "Any  insurance 
made  by  any  person  who  shall,  in  the 
declaration  of  assurance,  have  misrepre- 
sented or  failed  to  represent  truly  the 
capacity  in  which  he  acted  when  he 
subscribed  such  declaration  or  his 
claim  on  or  interest  in  the  buildings 
offered  for  insurance,  shall  be  ineflfec- 
tual;  the  policy,  if  any  shall  have  been 
issued  shall  be  void,  and  the  premiums 
or  quotas  paid  or  due  thereon  shall  be 
forfeited."  This  regulation  was  merely 
prospective,  and  has  no  application  to 
declarations  for  insurance  previously 
made.  Ingrams  v.  Mutual  Assur.  Soc, 
1  Rob.  661. 

If  a  policy  of  insurance  does  not  re- 
quire that  the  insured  shall  give  in  the 
liens  or  incumbrances  on  the  property 
insured,  or  state  what  is  his  title  to  it, 
and  no  questions  are  asked  of  the  in- 
sured by  the  insurer,  the  policy  is  not 
avoidable  by  the  failure  of  the  insured, 
without  any  fraudulent  intent,  to  men- 
tion a  lien  upon  it.  West  Rockingham 
Mut.  Fire  Ins.  Co.  v.  Sheets,  26  Gratt. 
854. 

"If  the  company  by  the  terms  of  its 
charter  had  a  lien  on  property  insured 
by  it  for  its  dues,  as  is  the  case  with 
some  mutual  assurance  companies,  and 
as  was  the  case  with  the  Mutual  As- 
surance Society  against  fire  on  build- 
ings in  the  state  of  Virginia,  there 
would  be  more  reason  in  holding  that 
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a  party  applying  for  insurance  was 
bound  to  disclose  the  existence  of  in- 
cumbrances on  the  property,  whether 
inquired  for  by  the  insurers  or  not. 
The  disclosure  might  be  considered  as 
material  in  that  case,  and  as  necessary 
to  the  validity  of  the  policy.  Sections 
187  and  188  of  Angell  on  Fire  and  Life 
Insurance  illustrate  the  distinction  be- 
tween cases  of  a  failure  to  disclose  in- 
cumbrances where  the  insurer  acquires 
no  lien,  and  where  he  acquires  one 
on  the  property  insured.  As  to  cases 
in  which  the  insurer  has  a  lien 
on  the  property,  see  May  on  Insurance, 
5  564,  and  cases  cited;  and  Shirley  v. 
Mutual  Assurance  Society,  2  Rob.  R. 
(Va.)  705."  West  Rockingham  Mut. 
Fire  Ins.  Co.  v.  Sheets,  26  Gratt.  854. 

S.   Uninsurable  Nature  of  Property. 

By  art  10,  §  13,  of  its  constitution 
and  rules  the  mutual  assurance  society 
declared  that  "if  a  policy  be  at  any  time 
issued  for  the  purpose  of  insuring  a 
building,  which  according  to  the  rules 
and  regulations  of  the  society,  is  not 
insurable,  the  fact  that  such  building 
is  not  insurable,  being  ascertained  shall 
render  the  policy  void  and  of  no  effect.*' 
And  by  art.  13,  §  1,  "the  society  only 
undertakes  to  pay  for  loss  by  fire, 
when  the  building  has  been  insured  in 
strict  conformity  to  the  constitution, 
rules  and  regulations  of  the  society." 
And  the  party  claiming  compensation 
is  required  to  make  affidavit  that  he 
**doth  believe  that  the  said  building" 
was  "insurable  and  was  properly  in- 
sured in  or  by  the  said  society  accord- 
ing to  the  constitution,  rules  and  regu- 
lations thereof."  Mutual  Assur.  Soc. 
V.  Holt,  29  Gratt.  612. 

3.  Nonpayment  of  Assessments. 

In  GeneraL — T.  insured  his  house  and 
a  piano  in  the  county  of  Franklin  for 
$2,200  in  the  Southern  Mutual  Insur- 
ance Company  of  Richmond.  He  paid 
the  cash  premium  on  the  insurance,  $44, 
and.  gave  his  premium  note  for  $110. 
By  one  condition  of  the  policy,  and 
also  in  his  application  for  the  insurance. 


it  is  provided,  that  in  case  of  loss  or 
damage  by  fire  or  lightning,  if  any 
assessment  on  the  premium  note  of  the 
assured  shall  remain  unpaid  and  past 
dtie  at  the  time  of  such  loss  or  damage, 
the  policy  should  be  void  and  of  no 
eflFect.  One  assessment  of  $27.50  had 
been  made  upon  T.'s  premium  note, 
which  T.  had  paid.  A  second  assess- 
ment of  the  same  amount  was  made,  of 
which  he  received  notice,  but  neglected 
to  pay  it  until  his  house  was  consumed 
by  fire.  He  then  offered  to  pay  the 
assessment  but  the  company  refused  to 
receive  it.  Upon  the  evidence,  held, 
the  assessment  was  properly  made  by 
the  directors  of  the  company,  and  T. 
having  failed  to  pay  it  before  the  house 
was  burned,  the  policy  is  void.  South- 
ern Mutual  Ins.  Co.  v.  Taylor,  33  Gratt. 
743. 

Failure  to  Reqeive  Notice  as  Excus- 
ing Nonpayment.— Whei-e  the  by-laws 
of  a  mutual  insurance  company  provide 
that  the  failure  to  pay  assessmente 
within  thirty  days  from  date  of  mail- 
ing notice  of  same  to  his  address  for- 
feits the  policy,  such  a  failure  to  pay 
is  fatal,  where  a  notice  is  sent,  but 
never  received  by  the  assured.  Sur- 
vick  V.  Valley  Mut.  Life  Ass'n,  2  Va. 
Dec.  254. 

"Parties  have  the  right  to  agree  what 
notice  shall  be  given  of  assessments, 
and,  if  their  agreement  be  that  notice 
may  be  given  by  mail,  it  is  sufficient 
to  prove  the  mailing;  and  its  failure 
to  reach  the  assured  by  reason  of  its 
miscarriage  in  the  mail  will  not  excuse 
the  nonpayment  of  the  assessment 
within  the  time  prescribed.  Bac.  Ben. 
Soc,  §  381;  2  May,  Ins.,  §  562.  The 
assignment  of  the  policy  to  the  com- 
plainant with  the  consent  of  the  de- 
fendant company  placed  him  in  the 
same  condition  and  position  with  re- 
spect to  all  rights  and  liabilities  under 
it  that  the  insured  had  before  the  trans- 
fer. Bac.  Ben.  Soc,  §  300.  The  com- 
plainant, being  the  assignee  of  the 
policy,  and  responsible  for  the  assess- 
ments made,   was   the   proper  party  to 
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•be  notified  of  such  assessments."  Sur- 
vick  V.  Valley  Mut.  Life  Ass'n,  2  Va. 
Dec.   254. 

The  failure  to  pay  an  unauthorized 
assessment  does  not  forfeit  memberskip 
in  a  benefit  society,  nor  the  rights  of 
the  member  under  his  certificate.  Mu- 
tual Reserve  Fund,  etc.,  Ass'n  v.  Tay- 
lor, 99  Va.  208,  37  S.  E.  854. 
4.    Other  Insurance. 

By  art.  8,  §  14,  of  the  constitution, 
rules  and  regulations  of  the  Mutual 
Assurance  Society  of  Virginia  it  is  pro- 
vided that  buildings  insured  elsewhere 
should  not  be  insured  in  such  society 
and  such  insurance  is  declared  to  be 
void.  Mutual  Assur.  Soc.  v.  Holt,  29 
Gratt.  612. 

The  language  of  the  section  is: 
''Buildings  insured  elsewhere  shall  not 
be  insured  in  this  society,  and  if  any 
person  or  persons  owning  a  building 
or  buildings  now  insured,  or  which  may 
be  hereafter  insured  in  the  office  of 
this  society,  shall  effect  insurance 
thereof  elsewhere,  he,  she  or  they  shall 
forfeit  all  benefit  of  the  insurance  made 
by  this  society  on  such  building  or 
buildings..  Every  insurance  which  has 
'been,  or  hereafter  may  be,  effected 
contrary  to  this  rule,  is,  and  shall  be 
void."  But  there  is  a  conditional  pro- 
viso in  favor  of  any  person  "who  has 
made,  or  may  hereafter  make,  insurance 
in  the  office  of  this  society  and  shall 
be  desirous  of  making  farther  insurance 
in  any  other  office  on  the  same  build- 
ings," that  he  "shall  be  at  liberty  to 
do  so,  and  his  insurance  in  this  office 
shall  be  good  and  effectual;  but  on 
condition  only  that  the  whole  sum  in- 
sured by  this  society  and  elsewhere, 
docs  not  exceed  four-fifths  of  the  whole 
value  shown  by  his  *  *  *  declaration; 
and  provided  also,  that  such  person  or 
persons  give  written  notice  to  the  prin- 
cipal agent,  of  such  farther  insurance 
and  the  amount  thereof,  which  shall 
be  cndoi-sed  on  the  policy  issued  by 
this  society  and  on  the  declaration  filed 
in  this  office."  Mutual  Assur.  Soc.  v. 
Holt,  29  Gratt.  612. 


C.    WAIVER  OF  FORFEITURE. 

1.  Power  to  Waive. 

Provisions    inserted   in    an   insurance 

policy,  in  pursuance  of  the  charter  and 

laws    of   the    company,    which    work   a 

forfeiture   of      the  policy  upon   certain 

conditions,  are  so  inserted  for  the  bene- 

i  fit  of  the  company,  and,  it  seems,  may 

I  be  waived  by  the  company.     Easley  v. 

j  Valley  Mut.  Life  Ass'n,  91  Va.  161,  21 

I  S.  E.  235.     See  generally,  the  title  IN- 

I  SU RANGE,  vol.  7,  p.  803. 

If  the  evidence  shows  that  the  pre- 
liminary proofs,  required  by  a  policy 
of  insurance,  have  been  waived  by  the 
company,  the  insured  is  entitled  to  re- 
cover, though  no  such  proofs  were  in 
fact  taken.  West  Rockingham  Mut. 
Fire  Ins.  Co.  v.  Sheets,  26  Gratt.  854. 

2.  What  Constitutes. 

In  General. — "  'Any  agreement,  dec- 
!  laration  or  course  of  action  on  the 
part  of  an  insurance  company,  which 
leads  a  party  insured  honestly  to  be- 
lieve that  by  conforming  thereto  a  for- 
feiture of  his  policy  will  not  be  in- 
curred, followed  by  due  conformity  on 
his  part,  will  and  ought  to  estop  the 
company  from  insisting  upon  the  for- 
feiture, though  it  might  be  claimed  un- 
der the  express  letter  of  the  contract.' 
Insurance  Co.  v.  Norton,  96  U.  S.  234, 
24  L.  Ed.  689;  Insurance  Co.  v.  Eggle- 
ston,  96  U.  S.  572,  24  L.  Ed.  841." 
Farmers',  etc.,  Ass'n  v.  Kinsey,  101  Va. 
236,  '43  S.  E.  338.  See  the  title  IN- 
SURANCE, vol.  7,  p.  803. 

Forfeitures  arc  not  favored,  and 
courts  are  alert  to  take  advantage  of 
any  circumstance  that  indicates  an  elec- 
tion to  waive  a  forfeiture,  or  any  agree- 
ment to  do  so  upon  which  a  party  has 
relied  and  acted;  and,  where  the  right 
to  rely  upon  a  forfeiture  has  been  once 
waived  it  is  extinguished,  and  can  not 
be  revived.  Farmers*,  etc.,  Ass'n  v, 
Kinsey,  101  Va.  236,  43  S.  E.  338. 

Former  Indulgence  as  Evidence  of 
Wafver. — In  an  action  on  a  policy  in  a 
mutual  life  insurance  company,  which, 
according  to  its  terms,  has  become  for- 
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feited,  by  reason  of  failure  to  pay  as- 
sessments, if  the  plaintiff  relies  upon  a 
waiver  of  such  forfeiture,  or  upon  an 
estoppel  to  assert  it,  it  is  not  sufficient, 
in  order  to  overcome  such  forfeiture, 
to  show  former  indulgence  to  the  in- 
sured, when  it  appears  that  he  knew 
when  his  assessments  fell  due  that  his 
policy  stood  forfeited  for  failure  to  pay, 
and  that  his  restoration  to  membership 
was  granted  as  a  favor  to  him,  upon 
a  proper  certificate  of  unimpaired 
health;  nor  is  it  sufficient  to  show 
former  indulgence  to  other  members 
of  which  plaintiffs  intestate  had  no 
knowledge.  Easiey  v.  Valley  Mut. 
Life  Ass'n,  91  Va.  161,  21  S.  E.  235. 

Levy  and  Receipt  of  Subsequent  As- 
sessment as  Evidence  of  Waiver. — If 
a  forfeiture  of  an  insurance  policy  for 
nonpayment  of  assessments  is  relied 
on,  the  fact  that  subsequent  assessments 
are  made  and  received  by  the  com- 
pany, without  making  any  reference  to 
the  nonpayment  of  the  prior  assess- 
ments, is  evidence  to  show  a  waiver  of 
the  forfeiture,  and  for  that  purpose, 
should  be  submitted  to  the  jury  under 
proper  instructions.  Farmers',  etc., 
Ass'n  V.  Kinsey,  101  Va.  236,  43  S.  E. 
338;  Monger  v.  Rockingham  Home 
Mut,  etc.,  Ins.  Co.,  96  Va.  442,  31  S. 
E.  609. 

Facts  Held  to  Constitute  Waiver  of 
Objection  to  Proofs  <rf  Loss. — Where, 
when  an  insurance  company  is  informed 
of  a  fire  by  the  insured,  and  the  com- 
pany not  saying  anything  about  the 
preliminary  proofs,  proceed  to  inquire 
whether  the  insurance  Is  valid  upon  a 
specific  ground  the  insurance  it  not 
proofs,  and  decide  that  upon  this 
specific  ground  the  insurance  is  not 
valid;  this  is  waiver  of  all  objection  to 
the  insufficiency  of  these  proofs.  West 
Rockingham  Mut.  Fire  Ins.  Co.  v. 
Sheets,  26  Gratt.  854. 

S.  &  Co.  have  a  policy  of  insurance 
against  fire  on  buildings  in  a  com- 
pany of  which  R.  is  president.  The 
buildings  are  burned;  and  two  days 
after  the  fire  S.  writes  to  R.  describing 


the  fire  and  stating  the  loss,  and  then 
referring  to  what  will  be  necessary  to 
be  done  by  the  company,  and  express- 
ing himself  as  wishing  to  comply 
strictly  with  the  rules  and  regulations 
of  the  company.  Upon  the  receipt  of 
this  letter  by  R.,  the  company  proceed 
to  act  upon  it.  The  letter  having  been 
intended  by  S.  as  the  notice  required 
by  the  policy,  and  the  company  having^ 
acted  upon  it  as  such,  the  fact  that  it 
was  not  signed  by  S.  &  Co.,  or  ad- 
dressed to  R.  as  president  of  the  com- 
pany, or  to  the  company,  as  required 
by  its  rules,  will  be  considered  as 
waived,  and  the  letter  is  competent 
evidence  of  notice.  West  Rockingham 
Mut.  Fire  Ins.  Co.  v.  Sheets,  26  Gratt. 
854. 

D.  INVALIDATION  AS  AFFECT- 
ING PAYMENTS  OF  PREMI- 
UMS AND  QUOTAS. 

As  to  Premiums  and  Quotas  Previ- 
ously Paid  or  Due  at  Time  of  Invalida- 
tion.— The  invalidation  of  a  mutual  in- 
surance contract  for  violation  of  or 
noncompliance  with  its  conditions  will 
not  entitle  the  insured  to  a  restoration 
of  what  he  has  previously  paid  under 
the  lawful  requisition  of  the  society; 
nor  to  be  released  from  premiums  and 
quotas  for  wh^ch  he  was  liable  when 
the  insurance  became  void.  These  may 
still  be  required  to  be  paid,  and  the 
property  held  to  be  liable  for  them. 
Mutual  Assur.  Soc.  v.  Holt,  29  Gratt. 
612. 

As  to  Subsequent  Liabilities. — The 
invalidation  of  the  insurance  will,  how- 
ever, release  the  insured  from  all  lia- 
bilities beyond  those  incurred  before 
the  insurance  became  void.  Mutual 
Assur.  Soc.  V,  Holt,  29  Gratt.  612. 

M.  leases  to  F.  a  lot  in  Norfolk  for 
ten  years,  renewable  every  ten  years 
until  M.  shall  elect  to  take  the  build- 
ings which  may  be  put  upon  it  and 
pay  for  them  at  valuation.  F.  builds, 
and  then  M.,  as  owner  of  the  land, 
and  F.,  as  the  owner  of  the  build- 
ings, join  in  a  declaration  for  insurance 


332 


Mutual  Insurance 


in  the  Mutual  Assurance  Society  of 
Virginia;  which  was  granted.  It  was 
held,  that  the  land  was  not  insurable, 
And  M.  not  liable  to  the  insurance  so- 
ciety for  the  quotas  on  the  insurance. 
Mutual  Assur.   Soc.  v.  Holt,  29  Gratt. 

"To  hold  that  when  the  property  is 
no  longer  insured,  the  owner  is  liable 
to  pay  for  losses  by  fire,  which  parties 
insured  have  incurred,  beyond  what  he 
had  incurred  a  liability  to  pay  before 
liis  insurance  became  void,  would  be  to 
hold  him  liable  to  contribute  for  losses 
which  others  had  sustained  when  there 
was  nQ  corresponding  obligation  on 
them  to  contribute  for  his  losses,  which 
would  be  violative  of  all  mutuality  in 
ihe  contract,  and  destructive  of  the  fun- 
damental principle  upon  which  this 
whole  scheme  of  -insurance  is  pro- 
jected." Mutual  Assur.  Soc.  v.  Holt,  29 
Oratt.   612. 

In  1796,  declarations  were  made  for 
assurance  in  the  mutual  assurance  so- 
ciety. In  1798,  the  party  who  declared 
for  assurance  died.  And  in  1821,  a 
bill  was  filed  by  the  society  against  his 
widow  and  heir,  to  subject  the  property 
insured  to  sale  for  the  payment  of 
certain  quotas,  which  had  been  required 
in  1805  and  in  1809,  and  succeeding 
years  down  to  1820,  inclusive.  It  ap- 
pearing that  at  the  time  of  the  insur- 
ance the  property  was  under  mortgage, 
and  the  lapse  of  time  being  also  relied 
on,  decreed,  that  the  bill  be  dismissed. 
Tngrams  v.  Mutual  Assur.  Soc,  1  Rob. 
^61. 

Return  of  Premium. — "In  several 
cases,  even  where  the  policy  was  de- 
clared void  for  fraud  committed  by  the 
insured,  he  obtained  the  return  of  the 
premium;  but  it  is  now  settled  that  in 
all  cases  of  actual  fraud  on  the  part 
of  the  insured,  the  underwriter  shall 
retain  the  premium  2  Marsh,  on  Ins. 
059-56.3."  Ingrams  v.  Mutual  Assur. 
Soc,  1    Rob.  661. 

According  to  the  principles  of  the 
;,^eneral  law  of  insurance,  however,  if 
through     mistake,    misinformation,    or 


any  other  innocent  cause,  and  insurance 
be  made  without  any  interest  whatso- 
ever in  the  thing  insured,  or  to  a  much 
larger  amount  than  its  real  value,  in 
the  one  case  the  insurer  shall  return  the 
whole  premium,  in  the  other  he  shall 
return  upon  all  above  the  true  value. 
Ingrams  v.  Mutual  Assur.  Soc,  1  Rob. 
661. 

The   premium   paid   by   the   insured, 
and   the  risk   which   the   insurer   takes 
upon  himself,  are  considerations   each 
for    the    other;    they    are    correlatives, 
whose  mutual  operation  constitutes  the 
essence   of  the   contract   of   insurance. 
I  The   insurer   shall    not   be   exposed   to 
I  the    risk    without    receiving    the    pre- 
mium; nor  shall  he  retain  the  premium, 
which  was  the  price  of  the  risk,  if  in 
fact  he  runs  no  risk  at  all,  though  !t 
be   by  the   neglect,   or  even   the    fault 
.  of  the  party  insuring,  that  the  risk  be 
not    run.      Ingrams   v.    Mutual    Assur. 
Soc,   1    Rob   661. 

Where  a  person  fails  to  disclose  fully 
and  fairly  in  his  declaration  his  true 
title  and  real  interest  in  the  land  whcre- 
ever  the  property  insured  by  him  stood, 
though  the  contract  is  avoided,  yet  no 
fraud  appears  to  have  been  contem- 
plated by  him,  all  money  paid  or  ad- 
vanced to  the  company  or  its  agents 
for  premiums  and  quotas  paid  by  him 
on  account  of  insuring  said  property 
should  be  repaid  to  him  with  interest. 
Mutual  Assur.  Co.  v.  Mahon,  5  Call 
517;  Ingrams  v.  Mutual  Assur.  Soc,  1 
Rob.  661. 

X.  Remedy  .of  Policy  Holders 
on  Repudiation  of  Contract 

Election  of  Remedies. — In  case  of 
contracts  of  mutual  insurance  com- 
panies the  usual  rule  as  to  contracts 
generally  applies,  that  when  one  party 
to  a  contract  has  entirely  abandoned  it, 
or  has  absolutely  refused  to  perform 
it,  the  other  party  may  sue  on  it  at 
once  without  waiting  for  the  time  of 
performance  to  arrive.  Mutual  Reserve 
Fund,  etc.,  Ass'n  v,  Taylor,  99  Va.  208, 
37   S.    E.   854,   citing  James  v.   Kibler. 
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94  Va.  165,  26  S.  E.  417,  and  Lee  v. 
Mutual  Reserve  Fund,  etc.,  Ass'n,  97 
Va.  160,  33  S.  E.  556.  See  the  title 
LIFE  INSURANCE,  vol.  d,  p.  340. 

If  a  life  insurance  company  declares 
a  policy  forfeited  because  of  the  re- 
fusal of  the  policy  holder  to  pay  an 
illegal  assessment  made  upon  him,  the 
latter  may  either  tender  the  amount 
actually  due,  and  await  the  maturity 
of  his  policy,  and  then  sue  on  it,  or 
he  may  sue  at  once  in  tlie  proper 
trbunal  for  reinstatement,  or  he  may 
treat  the  policy  as  at  an  end,  and  sue 
at  once  to  recover  the  just  value 
thereof.  Mutual  Reserve  Fund,  etc., 
Ass'n  V.  Taylor,  99  Va.  208,  37  S.  E. 
854. 

Where  there  has  been  a  total  refusal 
by  one  of  the  parties  to  perform  his 
part  of  the  contract,  the  other  may  elect 
to  sue  at  once  for  the  breach,  without 
waiting  for  the  time  of  performance 
to  arrive.  But  to  justify  such  suit 
there  must  be  a  distinct,  unequivocal, 
and  absolute  refusal  to  perform  the 
contract.  Notice  by  an  assessment  in- 
surance company  that  if  certain  in- 
creased assessments  are  not  paid  in  a 
given  time  it  will  declare  the  contract 
void  is  a  conditional  repudiation,  and 
no  action  will  lie  for  the  breach  of  the 
contract  until  the  company  declares 
the  contract  void.  Lee  v.  Mutual  Re- 
serve Fund,  etc.,  Ass'n,  97  Va.  160,  33 
S.  E.  556. 

Levy  of  Illegal  Assessments  as  Re- 
pudiation.— An  averment  that  an  insur- 
ance company  has  made  and  is  making 
illegal  assessments  on  its  policy  hold- 
ers, including  the  plaintiff,  is  not  suffi- 
cient to  show  that  the  company  has 
repudiated  the  contract  and  refused  to 
perform  it  so  as  to  entitle  the  plaintiff 
to  sue  at  once  to  recover  its  value. 
The  policy  holder  is  only  bound  to  pay 
lawful  assessments,  and  then  only  upon 
proper  notice.  Refusal  to  pay  illegal 
assessments  is  no  reason  for  avoiding 
the  policy,  and  the  policy  holder  is  not 
entitled  to  maintain  an  action  against 


the  company  before  the  policy  has  been 
declared  void.  Lee  v.  Mutual  Reserve 
Fund,  etc.,  Ass'n,  97  Va.  160,  33  S.  E. 
556. 

Form  of  action. — The  statutory  com« 
plaint  on  an  insurance  policy  can  only 
be  filed  where  the  loss  or  death  insured 
against  occurred  before  the  institution 
of  the  suit.  It  can  not  be  filed  upon  an 
averment  that  the  company  has  wholly 
repudiated  and  abandoned  the  con- 
tract. Lee  V.  Mutual  Reserve  Fund,, 
etc.,  Ass'n,  97  Va.  160,  33  S.  E.  556. 

Declaration. — A  declaration  which 
sets  out  a  valid  contract  between  the 
plaintiff  and  the  defendant,  the  renunci- 
ation of  the  contract  by  the  defendant^ 
the  resulting  damages  to  the  plaintiff^ 
and  the  readiness  and  willingness  of 
the  plaintiff  to  perform,  without  alleg- 
ing any  act  done  by  the  plaintiff  after 
the  renunciation  by  the  defendant  to 
compel  the  latter  to  perform,  or  to  in- 
crease his  liability,  states  a  good  cause 
of  action.  The  willingness  to  perform 
indicates  a  disposition  to  do  what  is 
right,  and  the  suit  shows  the  accept- 
ance of  the  condition  brought  about  by 
the  defendant's  renunciation.  Mutual 
Reserve  Fund,  etc.,  Ass'n  v.  Taylor,  91> 
Va.  208,  37  S.  E.  854. 

XI.  Actions  on  Policies. 

Generally,  as  to  the  form  of  actions 
on  insurance  policies,  jurisdiction,  par- 
ties, pleading  and  practice  in  such  ac- 
tions, etc.,  see  the  title  INSURANCE, 
vol.  7,  p.  806,  et  seq.,  and  cross  refer- 
ences there  found. 

Specification  of  Grounds  of  Defense. 
— The  objection  that  an  action  has  been 
prematurely  brought  can  not  be  relied 
on  where  the  defendant  has  stated  his 
grounds  of  defense  under  §  3249  of  the 
Code,  and  that  objection  is  not  speci- 
fied. Farmers',  etc.,  Ass'n  v.  Kinsey^ 
101  Va.  236,  43  S.   E.  338. 

Consideration  of  Provisions  of  Char- 
ter on  Demurrer  to  Declaration. — The 
charter  of  an  insurance  company  under 
which  a  policy  is  issued  is  not  made 
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a  part  of  the  declaration  by  filing  the 
original  policy,  or  a  sworn  copy  thereof, 
with  the  declaration,  under  the  provi- 
sions of  §  3215  of  the  Code,  as  amended, 
under  which  the  action  is  brought,  and 


hence  the  provisions  of  such  charter 
can  not  be  considered  on  demurrer. 
Farmers',  etc.,  Ass'n  v.  Kinsey,  101  Va. 
236,  43  S.  E.  338. 


Mutuality* 

See  the  titles  ARBITRATION  AND  AWARD,  vol.  1,  p.  700;  CONTRACTS, 
vol.  3,  p:  336;  ESTOPPEL,  vol.  5,  p.  201;  FORMER  ADJUDICATION  OR 
RES  ADJUDICATA,  vol.  6,  p.  288;  SET-OFF,  RECOUPMENT  AND 
COUNTERCLAIM;  SPECIFIC  PERFORMANCE. 

Mutual  Promises. 

See  the  title  CONTRACTS,  vol.  3,  p.  354. 

Mutual  Wills. 

Sec  the  titles  SPECIFIC  PERFORMANCE;  WILLS. 

MY  CHILDREN.— Under  a  will  providing:  "I  do  hereby  bequeath  to  my 
vsrife  ♦  ♦  ♦  and  to  my  children  all  my  property  of  every  kind,  real  and  per- 
sonal. *  *  *  Should  she  marry  again,  the  minor  children  to  choose  guardians, 
and  my  wife  in  that  event  to  take  a  child's  part,  ♦  ♦  ♦  at  her  death  to  be 
<listributed  amongst  my  children  then  living," — testator's  wife  takes  absolutely 
the  entire  estate,  subject  to  the  limitation  that  in  case  of  marriage  she  takes  but 
a  life  estate  in  a  child's  part.  The  court  said:  ''The  case  was  sought  to  be 
<listinguished  from  the  cases  referred  to  by  reason  of  the  use  of  the  words  my 
children,  whereas  the  gift  in  that  class  of  cases  has  generally  been  to  the  woman 
and  *her  children.'  We  do  not  think  that  the  use  of  the  words  my  children, 
instead  of  'her  children,'  furnishes  any  ground  for  a  different  construction.  In 
Rhett  V.  Mason,  18  Gratt  541,  the  words  'our  children'  were  used,  and  the  same 
construction  was  followed.  The  words  'her  children,'  'our  children,'  and  my 
children,  when  used  by  a  testator  in  such  connection  as  in  the  case  before  us, 
mean  substantially  the  same,  and  constitute  no  ground  for  any  distinction,  or  a 
diflFerent  construction  of  the  gift."  Vaughan  v.  Vaughan,  97  Va.  322,  33  S.  E. 
603,  605.     See  also,  the  title  WILLS. 

MY  FAMILY. — A  testator,  whose  family  consisted  of  himself,  his  wife,  a 
brother,  and  Lottie  Bowen,  by  his  will,  directs  his  executor  "to  take  proper  care 
of  Lottie  Bowen,  supplying  her  with  comfortable  wearing  apparel,  food,  etc.,  as 
long  as  she  remains  a  member  of  my  family,  or  until  she  becomes  twenty-one 
years  of  age."  After  the  death  of  the  testator,  his  wife  died,  surviving  the 
brother,  who  was  residuary  legatee  and  devisee  under  the  will,  and  Lottie 
Bowen.  The  latter  never  abandoned  or  renounced  the  provision  made  for  her 
by  the  will,  but  the  brother  refused  to  permit  her  to  remain  with  him  as  a  mem- 
ber of  the  family.  Held,  the  death  of  the  testator  and  his  wife  did  not  determine 
the  existence  of  the  family,  as  that  term  is  used  by  the  testator,  and  Lottie 
Bowen  has  the  right  to  recover  of  the  brother  the  monthly  commuted  value  of 
the  provision  made  for  her  by  the  will  of  the  testator  until  she  arrives  at  the 
age  of  twenty-one  years,  or  until  the  provision  for  her  is  otherwise  legally  ter- 
minated.    Nor  would  the  death  of  the  brother  affect  Lottie's  right.     The  court 
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said:  "It  could  not  come  into  existence  under  his  will  until  after  his  death,  and 
upon  his  death  in  literal  strictness  'his'  family  passed  out  of  existence.  Did 
it  cease  upon  the  death  of  his  widow?  We  think  not.  When  the  testator  uses 
the  term  my  family  he  is  speaking  of  a  conception  in  his  own  mind,  an  entity 
so  to  speak,  different  from  and  independent  of  the  units  of  which  it  was  com- 
posed,"   Miller  v.  Miller,  99  Va.  662,  666,  39  S.  E.  597. 

NaKed  Poi^er. 

See  the  title  POWERS. 

NaKed  Trustee. 

Sec  the  title  WITNESSES. 

NapKtKa. 

Sec  the  title  EXPLOSIONS  AND  EXPLOSIVES,  vol.  5,  p.  803. 

NAMES. 
L  What  Constitutes  a  Name,  336. 
IL  Initials,  Ai&xes  and  Abbreviations,  336. 
IIL  Identification  by  Names,  337. 
IV.  Idem  Sonans,  337. 
V.  MisnMner,  337. 

A.  Wkat  Coostitotet.  337. 

B.  Metkod  of  Taking:  Advantage,  338. 

C.  Curing:  of  MiMtomer,  339. 

VL  Name  in  General  Use  Sufficient,  339. 

CROSS  REFERENCES. 

See  the  titles  ABATEMENT,  REVIVAL  AND  SURVIVAL,  vol.  1,  p.  «; 
ACKNOWLEDGMENTS,  vol.  l,  p.  llO;  BANKS  AND  BANKING,  vol.  2,  p. 
259;  BONDS,  vol.  2,  p.  564;  CORPORATIONS,  vol.  3,  p.  550;  DEMURRERS, 
vol.  4,  pp.  484,  488;  INDICTMENTS,  INFORMATIONS  AND  PRESENT- 
MENTS, vol.  7,  p.  371;  SERVICE  OF  PROCESS;  SLAVES. 

As  to  the  misspelling  of  the  name  of  obligor  in  a  bond  and  the  right  of  the 
other  obligor  to  show  that  payment  had  been  made  by  the  person  notwith- 
standing the  difference  in  spelling,  see  the  title  BONDS,  vol.  2,  p.  565.  As  to 
the  indorsement  of  the  names  of  prosecuting  witnesses  on  an  indictment,  see 
the  title  INDICTMENTS,  INFORMATIONS  AND  PRESENTMENTS,  vol.  7. 
p.  400.  As  to  a  variance  on  an  indictment  for  uttering  a  forged  indorsement  by 
reason  of  the  omission  or  retention  of  an  initial  letter,  see  the  title  FORGERY 
AND  COUNTERFEITING,  vol.  6,  p.  347.  As  to  the  omission  of  the  name  of 
the  justice  issuing  the  warrant  in  an  action  for  the  escape  of  a  slave,  and 
whether  a  demurrer  will  lie  thereto,  see  the  title  DEMURRERS,  vol.  4,  p.  488. 
As  to  the  omission  of  a  Christian  name  in  warrants  for  arrest,  see  the  title 
WARRANTS. 
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I.  What  Constitutes  a  Name. 

"A  name  is  one  or  more  words  used 
to  distinguish  a  person,  as  'Socrates* 
or  'Benjamin  Franklin/  says  Bouvier's 
Law  Dictionary."  Slingluff  v.  Gainer, 
49  W.   Va.   7,   37   S.   E.   771. 

"Since  the  days  of  William  the  Con- 
queror, by  the  common  law  a  name 
consists  of  a  given  name,  called  'Chris- 
tian name/  because  given  in  Christian 
baptism,  and  a  surname,  which  is  the 
family  name  or  patronymic/'  Sling- 
luff V.  Gainer,  49  W.  Va.  7,  37  S.  E. 
771. 

Middle  Name— It  has  been  held  that 
the  middle  name  is  no  part  of  the  name 
of  a  person.  The  court,  in  delivering 
the  opinion,  said:  "For  purposes  of 
identification  the  middle  name  may  be 
very  important,  as  where  the  question 
is  which  one  of  two  men  of  the  same 
name,  except  that  they  have  different 
middle  names,  or  only  one  has  a  mid- 
dle name,  did  a  certain  act,  or  was  in- 
jured or  sued,  or  the  like.  And  I  can 
not  say  that  the  rule  is  very  reason- 
able, as  a  man,  contrary  to  the  idea 
stated  in .  the  old  books,  that  a  man 
can  have  but  one  Christian  name,  may 
by  baptism,  confirmation,  or  otherwise 
take  and  use  two  as  well  as  one  Chris- 
tian name;  but  the  rule  stated  seems 
to  be  well  settled."  Long  v.  Camp- 
bell, 37  W.  Va.  665,  17  S.  E.  197.  See 
also,  Slingluff  v.  Gainer,  49  W.  Va. 
7,  37  S.  E.  771. 

II.  Initials,  Ai&xes  and  Ab- 

breviations. 

Initials  are  not  a  name,  but  only  a 
hasty,  careless,  substitute  for  the 
proper  name.  Slingluff  v.  Gainer,  49 
W.  Va.  7,  37  S.  E.  771. 

A  middle  name  or  initial  is  in  law 
no  part  of  the  name,  though  practically 
it  is  sometimes  useful  as  a  means  of 
identification,  but  it  may  be  omitted 
from  a  document  without  prejudice  to 
it.  The  law  from  William  of  Nor- 
mandy continues  down  to  this  day. 
Slingluff  V.  Gainer,  49  W.  Va.  7,  37  S. 


K.  771;  Long  r.  Campbell,  37  W.  Va. 
;i65,  17  S.   E.   197. 

Testator  Signing  by  Initial.— As  to 
whether  the  signing  the  paper  with  the 
initial  of  his  name  is  a  sufficient  sign- 
ing by  a  testator,  see  McBride  v.  Mc- 
Bride,  26  Gratt.  476.  See  also,  the  title 
WILLS. 

Full  Name  Preferred. — It  is  better  in 
judicial  process,  or  other  legal  docu- 
ments, to  use  the  full  Christian  names 
:ind  surnames  of  parties  therein,  not 
mere  initials.  Slingluff  v.  Gainer,  49 
W.  Va.  7,  37  S.   E.  771. 

Initial  Letter  and  Full  Name.— The 
writ  stated  the  first  Christian  name  of 
a  plaintiff  by  the  initial  letter,  and  the 
count  stated  the  name  in  full.  It  was 
held,  that  this  was  no  variance.  Dab- 
neys  v.  Knapp,  2  Gratt.  354.  See  also, 
the  title  VARIANCE. 

Sif^nature  to  Verdict  by  Initials. — 
See  the  title  VERDICT. 


Affix  Jr. — The  addition  to  a  name  of 

jr.,  is  no  part  of  the  name;  and  when 

a  judgment  is  against  B,  jr.,  and  in  a 

suit,  against  a  sheriff  for  failing  to  make 

the   money,  the  judgment  is  described 

I  as  against  B,  this  is  no  variance,  and 

will    not    sustain    the    plea    of   nul    tiel 

'  record.     0*Bannon     v.     Saunders,     24 

,  Gratt.  138.     See  also,  Corey  v.  Moore, 

86  Va.  721,  11  S.  E.  114. 

When  a  trust  deed  describes  the 
trustee  as  "L.  Triplett,  Jr.,"  and  the 
certificate  begins  "I,  L.  Triplett,  Jr.,  a 
notary  public,"  etc.,  but  is  signed  **L. 
Triplett,  N.  P.,"  the  inference  is  that 
the  trustee  and  the  notary  are  differ- 
ent persons.  Corey  v.  Moore,  86  Va. 
721,  11  S.  E.  114.  See  also,  the  title 
ACKNOWLEDGMENTS,  vol.  1,  p. 
110. 

Abbreviations.  —  A  notice  is  ad- 
dressed by  B.  to  R.,  late  sheriff,  and 
his  surviving  sirreties  by  name,  surviv- 
ors of  themselves  and  James  Sims.  On 
the  trial  B.  introduces  the  bond  which 
is  signed  by  R.  and  all  the  survivinii^ 
sureties;  but  it  is  objected  to  as  evi- 
dence  because   the   name   described   in 
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the  address  of  the  notice  as  James 
Sims  is  written  Jos.  Sin.  This  is  not 
a  material  variance,  and  the  bond 
should  be  admitted  as  evidence.  Beas- 
ley  V.  Robinson,  24  Gratt.  325. 

If  an  indictment  charges  an  offense 
to  have  been  committed  by  Richard, 
and  the  verdict  abridges  the  name  by 
finding  the  prisoner  Rich'd,  guilty,  the 
verdict  is  not  erroneous.  Poindexter 
V.  Com.,   6   Rand.   668. 

The  declaration  charges  the  escape 
of  a  slave  named  Bill;  the  warrant  of 
the  justice  is  for  the  commitment  of 
a  slave  called  William  Lee;  it  was  held, 
the  variance  is  immaterial.  Burley  v. 
Griffith,  8  Leigh  442.  See  also,  the 
title  VARIANCE. 

Conflict  of  Initials. — As  to  service  of 
process  on  the  wrong  person,  having 
the  same  initials  of  Christian  name  as 
the  defendant  intended,  see  Slingluff  v. 
Griner,  49  W.  Va.  7,  37  S.  E.  771. 

II  ^  Identification  by  Names. 

Sec  the  titles  IDENTITY,  vol.  7, 
p.  238;  INDICTMENTS,  INFORMA- 
TIONS AND  PRESENTMENTS,  vol. 
7,    p.    426. 

IV.  Idem  Sonans. 

See  also,  the  title  INDICTMENTS, 
INFORMATIONS  AND  PRESENT- 
MENTS, vol.  7,  p.  428. 

Question  for  Jury. — The  question 
whether  the  name  in  the  indictment 
is  idem  sonans  with  the  true  name  of 
the  person  upon  whom  the  offense  was 
committed,  is  a  question  for  the  jury, 
and  not  for  the  court.  Taylor  v.  Com., 
20   Gratt.   825. 

Where  Free  from  Doubt.— Whether 
or  not  two  or  more  names  are  idem 
sonans  may  be  determined  by  the  court 
upon  a  mere  comparison  in  cases  free 
from  doubt;  in  doubtful  cases,  or  those 
dependent  upon  particular  circum- 
stances, that  question  may  be  sub- 
mitted to  a  jury.  "Bolen"  is  idem 
sonans  with  "Bolden."  Pitsnogle  v. 
Com..  91  Va.   808,  22   S.  E.  351. 

"In  the  16th  volume  of  the  American 


&  Eng.  Ency.  of  Law,  page  126,  it  is 
said  'that  whether  or  not  two  or  more 
names  are  idem  sonans  may  be  deter- 
mined by  the  court  upon  a  mere  com- 
parison, where  the  issue  is  free  from, 
doubt;  but  the  modern  and  approved 
practice  is  to  submit  the  question  to  a 
jury  whenever  there  is  an  opportunity 
to  do  so,  and  where  the  correct  sound 
appears  at  all  doubtful  or  dependent 
upon  particular  circumstances.' "  Pits- 
nogle V.  Com.,  91  Va.  808,  809,  22  S. 
E.   351. 

Davis  for  Davids. — The  indictment 
charged  that  the  rape  was  committed 
upon  Helen  Frances  Davis,  and  the 
true  name  was  Helen  Francis  Davids; 
but  the  proof  was  that  she  was  as  fre- 
quently called  the  first,  in  the  com- 
munity, as  the  last.  The  proof  of  the 
rape  upon  Helen  Frances  Davids  was 
admissible  under  the 'indictment.  Tay- 
lor V.  Com.,  20  Gratt.  825. 

Saffle  for  SaffelL— A  plea  in  abate- 
ment for  an  alleged  variance  between 
the  summons  and  the  declaration,  in 
one  of  which  the  defendant  is  named 
Saffle,  and  in  the  other  Saffell,  and 
which  fails  to  state  what  is  the  proper 
name  of  such  defendant,  was  fatally 
defective,  first  because  there  was  no 
variance  as  both  names  were  idem 
sonas,  and  because  it  failed  to  give  the 
plaintiff  a  better  writ.  Hoffman  v. 
Bircher,  22  W.  Va.  537. 

V.  Misnomer. 

See  the  title  ABATEMENT,  RE- 
VIVAL AND  SURVIVAL,  vol.  2,  p.  2. 

A.    WHAT  CONSTITUTES. 

Mistake  as  to  Baptismal  Name.— It 
has  been  held,  that  a  suit  instituted  in 
one  name  will  not  justify  a  declaration 
and  judgment  in  another;  therefore, 
when  a  plaintiff  has  two  baptismal 
names,  and  a  mistake  is  made  in  the 
second  or  middle  aame,  it  is  a  mis- 
nomer and  is  a  fatal  error,  not  only  on 
a  plea  in  abatement,  but  on  a  judgment 
by  default.  Ming  v.  Gwatkin,  6  Rand. 
551. 
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But  a  later  case  held,  that  where  a 
deposition  was  taken  to  be  read  in  a 
case  in  which  Franklin  Hartley  was  de- 
fendant, and  that  was  the  name  given 
in  the  summons  and  to  which  he  ap- 
peared; but  the  name  in  which  the  ac- 
tion was  carried  on  was  William  F. 
Bartley,  that  the  person  was  obviously 
the  same,  and  that  Franklin  was  a  part 
of  the  defendant's  name,  and  that  the 
deposition  could  not  be  objected  to 
on  this  ground.  Bartley  z/.  McKinney, 
28  Gratt.  750. 

"A  misnomer  or  variation  from  the 
precise  name  of  the  corporation,  in  a 
grant  or  obligation  by  or  to  it,  is  not 
material,  if  the  identity  of  the  corpo- 
ration is  unmistakable,  either  from  the 
face  of  the  instrument,  or  from  the 
averments  and  proofs."  Marmet  Co. 
V.  Archibald,  37  W.  Va.  778,  17  S.  E. 
299,  308. 

"A  misnomer  of  the  corporation  does 
not  invalidate  a  deed,  if  it  can  be  col- 
lected from  the  face  of  the  deed,  aided 
by  extrinsic  evidence,  what  corporation 
is  intended."  Marmet  Co.  v.  Archi- 
bald, 37  W.  Va.  778,  17  S.  E.  299.  303. 

Change  of  Name  by  Corporation. — 
An  action  against  a  corporation  in  its 
former  name  can  not  be  defeated  by 
showing  that  it  had  changed  its  name 
without  any  change  of  its  member- 
ship. Welfley  v.  Shenandoah,  etc.,  Co., 
83  Va.  768,  3  S.  E.  376. 

Clerical  Error. — Record  shows  that 
on  first  day  of  trial  a  jury  (the  recital 
of  whose  names  included  "George  T. 
Moon")  were  elected,  sworn,  etc.,  and 
having  partly  heard  the  evidence,  were 
committed  to  the  sheriff;  and  that  on 
the  second  day,  "the  jury  sworn  on  yes- 
terday for  the  trial,"  were  brought  in, 
etc.,  and  having  heard  the  evidence,  but 
not  the  argument,  were  recommitted 
to  the  sheriff;  and  that  on  the  third 
day,  "ther  jury  sworn  for  the  trial"  (the 
recital  of  whose  names  includes  the 
name  of  "George  T.  Morris"  instead  of 
"George  T.  Moon")  were  brought  in, 
etc.,  and  having  fully  heard  the  argu- 
ment,  rendered   their  verdict.     In   the 


court  below,  no  objection  was  made 
that  "Moon"  and  "Morris"  were  dif- 
ferent men.  It  was  held,  this  court 
must  presume  that  the  name  of  "Mor- 
ris" was  substituted  for  that  of  "Moon" 
by  mere  clerical  error.  Dove  v.  Com., 
82  Va.  301. 

Designation  of  Ofl&cer.— On  a  demur- 
rer to  a  petition  which  alleges  that  a 
deed  to  "Fayette  _Mauzy,"  trustee,  was 
acknowledged  before  "F.  Mauzy," 
clerk,  it  will  not  be  assumed  that  the 
two  names  represent  one  and  the  same 
person.  This  is  a  matter  of  proof. 
Bell  V.  Wood,  94  Va.  677,  27  S.  E.  504. 

Misspelling  of  Christian  Name  in  In- 
dictment.— As  to  the  misspelling  of  the 
Christian  name  of  one  of  the  auditors 
of  public  accounts  in  an  indictment 
charging  the  prisoner  with  transferring 
a  forged  certificate  of  debt  of  the  com- 
monwealth, see  the  title  FORGERY 
AND  COUNTERFEITING,  vol.  6,  p. 
248. 

As  to  the  question  of  misnomer  in  an 
indictment,  see  the  title  INDICT- 
MENTS, INFORMATIONS  AND 
PRESENTMENTS,  vol.  7,  p.  450. 

B.  METHOD  OF  TAKING  AD- 
VANTAGE. 

Motion. — The  misnomer  Of  a  corpo- 
ration can  not  be  taken  advantage  of 
by  plea  in  abatement;  but  where  for- 
merly pleadable  in  abatement,  the  dec- 
laration and  summons  may,  on  the  mo- 
tion of  either  party,  on  affidavit  of  the 
right  name,  be  amended  by  inserting 
the  same  therein.  Code,  ch.  125,  §  14. 
First  Nat.  Bank  v.  Huntington  Dis- 
tilling Co.,  41  W.  Va.  530,  23  S.  E.  792, 
56  Am.  St.  Rep.  878.  See  also,  the  title 
CORPORATIONS,  vol.  3,  p.  578. 

Inaccurate  Spelling  of  Obligee's 
Name  in  Forthcoming  Bond. — As  to 
the  quashing  of  a  forthcoming  bond  on 
motion  because  of  the  misspelling  of 
the  obligee's  name,  see  the  title 
FORTHCOMING  AND  DELIVERY 
BONDS,  vol.  6,  p.  420. 

By  Plea  in  Abatement. — As  to  the  ob- 
jection for  a  misnomer  by  plea  in  abate- 
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ment,  see  the  title  ABATEMENT,  RE- 
VIVAL AND  SURVIVAL,  vol.  1,  p.  5. 

C.    CURING  OF  MISNOMER. 

See  also,  the  title  AMENDMENTS, 
vol.  L  p.  355. 

"Clause  10,  §  50,  ch.  50,  Code, provides : 
*The  pleadings  may  be  amended  at  any 
time  before  the  trial,  or  during  the  trial, 
vrhen  by  such  amendment  substantial 
justice  will  be  promoted.'  This  neces- 
sarily includes  the  correction  of  a  mis- 
nomer showing  a  variance  between  the 
summons   and   complaint,    or   the    con- 


tract sued  upon.  O'Connor  v.  Dils,  43 
W.  Va.  54,  26  S.  E.  354."  Weimer  v. 
Rector,  43  W.  Va.  735,  28  S.  E.  716. 

A  Misnomer  in  a  Justice's  Sum- 
mons.—See  the  title  AMENDMENTS, 
vol.  1,  p.  355. 

VI.  Name  in   General  Use 
Sufficient. 

See  Taylor  v.  Com.,  20  Gratt.  825, 
831.  And  see  the  title  INDICT- 
MENTS, INFORMATIONS  AND 
PRESENTMENTS,  vol.  7,  p.  371. 


National  BanKs. 

See  the  title  BANKS  AND  BANKING,  vol.  2,  p.  328. 

NATIONAL  CURRENCY.— An  indictment  charged  a  larceny  of  divers  notes 
of  the  national  currency  of  the  United  States.  Upon  the  sufficiency  of  this  in- 
dictment, the  court,  in  Dull  v.  Com.,  25  Gratt.  965,  975,  said:  "In  this  case  the 
indictment  charges  a  larceny  of  'divers  notes  of  the  national  currency  of  the 
United  States.*  Is  not  that  precisely  the  same,  in  meaning  and  effect,  as  a 
charge  of  a  larceny  of  United  States  currency.7  We  think  that  it  is.  'Cur- 
rency of  the  United  States/  is  certainly  the  same  thing  as  'United  States  cur- 
rency.' The  addition  of  the  word  'national'  in  the  indictment  can  certainly 
make  no  difference.  If  it  has  no  meaning  at  all  it  must  be  rejected  as  sur- 
plusage. If  it  has  any  meaning  at  all  it  can  only  refer  to  the  'nation'  of  the 
United  States,  and  currency  of  the  nation  of  the  United  States,  must  mean 
currency  of  the  United  States."  See  generally,  the  titles  LARCENY,  vol.  9, 
p.  226;  PAYMENT. 

NATIVE  AMERICAN  INDIAN.— See  Butt  v.  Rachel,  4  Munf.  209,  213.  See 
generally,  the  title  INDIANS,  .vol.  7,  p.  368. 

Natural  and  Proximate  Damages. 

See  the  title  DAMAGES,  vol.  4,  p.  172. 
NATURAL  FOOL.— See  Evans  v.  Johnson,  39  W.  Va.  299,  19  S.  E.  623,  627. 

Natural  Gas. 

Sec  the  title  MINES  AND  MINERALS,  vol.  9,  p.  823. 

Naturalization. 

See  the  title  CITIZENSHIP,  vol.  2,  p.  825. 

NATURAL  LIFE.— See  Moore  v.  Brooks,  12  Gratt.  135,  142.  And  see  JOINT 
LIVES,  vol.  8,  p.  88. 


NATURALLY. — In  an  action  to  recover  the  price  of  fertilizers  sold,  where 
the  defense  is  a  breach  of  warranty  of  the  quality  of  the  fertilizer,  it  is  not 
error  to  instruct  the  jury  that  they  are  to  look  to  the  evidence  for  proof  of  the 
warranty  and  its  breach,  and,  if  established,  they  must  find  for  the  defendant 
'such  damages  as  have  resulted  naturally  from  the  breach  of  the  said  war- 
ranty." Naturally  here  means  legitimately,  and  the  instruction  leaves  it  to 
the  jury  to  determine  from  the  evidence  the  amount  of  such  damages.  Reese 
V.  Bates,  94  Va.  322,  26  S.  E.  865. 

Natural  Presumptions. 

See   the   title   PRESUMPTIONS   AND   BURDEN    OF   PROOF. 


NAVIGABLE  WATERS, 

I.  What  Constitutes  a  Navigable  Stream,  340. 

A.  Test  of  Navigability,  340. 

B.  Streams  Which  Are  Navigable,  341. 

IL  Ownership,  342. 

A.  At  Com  m  on  Law,  342. 

B.  Rivers  within  the  State,  342. 

C.  The  Ohio  River,  343. 

D.  Extent  of  Private  Ownership,  344. 

E.  Right  to  Construct  Wharves,  Piers  and  Bulkheads,  345. 

in.  Improvement  and  Protection  of  Navigation,  345. 
IV.  As  a  Boundary,  346. 

CROSS  REFERENCES. 

See  the  titles  BOUNDARIES,  vol.  3,  p.  591;  CANALS,  vol.  2,  p.  666;  FER- 
RIES, vol.  6,  p.  26;  FISH  AND  FISHERIES,  vol.  6,  p.  142;  LOGS  AND  LOG- 
GING, vol.  9,  p.  470;  MILLS  AND  MILLDAMS,  vol.  9,  p.  800;  OYSTERS; 
PUBLIC  LANDS;  WATERS  AND  WATERCOURSES;  WHARVES. 


I.  What  Constitutes  a  Naviga- 
ble Stream. 

A.   TEST  OF  NAVIGABILITY. 

At  Common  Law. — The  only  waters 
recognized  in  England  as  navigable 
were  the  tidewaters,  yet  the  reason  of 
the  rule  would  apply  equally  to  waters 
in  fact  navigable  above  the  flow  of  the 
tide,  that  reason  being,  that  the  public 
authorities  ought  to  have  entire  con- 
trol of  the  great  passage  ways  of  com- 
merce and  navigation  to  be  exercised 
for  the  public  advantage  and  conven- 
ience. Ravenswood  v.  Flemings,  22  W. 
Va.  52,  55. 

"The  confusion  of  navigable  with 
tidewater  streams  found  in  the  monu- 


ments of  the  common  law  long  pre- 
vailed in  this  country,  notwithstanding 
the  broad  differences  existing  between 
the  extent  and  topography  of  the  Brit- 
ish island  and  that  of  the  American 
continent.  It  had  the  effect  for  two 
generations  of  excluding  the  admiralty 
jurisdiction  from  our  great  rivers  and 
inland  seas;  and  under  the  like  inffu- 
ence  it  laid  the  foundation  in  many 
states  of  doctrines  with  regard  to  the 
ownership  of  the  soil  in  navigable 
waters  above  tidewater  at  variance  with 
sound  principles  of  public  policy."^ 
Barney  v.  Keokuk,  94  U.  S.  338. 
Ravenswood  v.  Flemings,  22  W.  Va. 
52,  55. 
By  the  Civil  Law. — According  to  th^ 
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civil  law,  navigable  rivers  arc  not 
merely  rivers  in  which  the  tide  flows 
and  refiows,  but  rivers  capable  of  be- 
ing navigated;  that  is,  navigable  in  the 
common  sense  of  the  term.  Gaston  v. 
Mace,  33  W.  Va.  14,  10  S.  E.  60,  63. 

Navigability  in  Pact.— The  ebb  and 
flow  of  the  tide  does  not  in  reality 
make  the  waters  navigable,  nor  has 
it  in  the  essence  of  the  thing  anything 
to  do  with  it.  It  is  navigability  in  fact, 
which  forms  the  foundation  for  navi- 
gability in  law,  and  from  the  fact  fol- 
lows the  appropriation  to  public  use 
and  hence  its  publicity  and  legal  navi- 
gability. Ravenswood  v.  Flemings,  22 
W.  Va.  52,  62. 

Whether  fresh  water  streams  be  or 
be  not  navigable  is  a  question  of  fact, 
and,  as  such,  those  who  claim  such 
nontidal  streams  to  be  navigable  b^ve 
on  them  the  burden  of  proving  that 
such  streams  are  in  fact  navigable  for 
boats  or  lighters,  and  susceptible  of 
valuable  use  for  commercial  purposes 
in  their  natural  state,  unaided  by  arti- 
ficial means  or  devices.  The  stream, 
too,  to  belong  to  this  second  class  of 
navigable  streams,  must  be  thus  capa- 
ble of  being  navigable,  not  all  times, 
but  for  such  length  of  time  during  the 
year  as  will  make  such  stream  valuable 
to  the  public  as  a  public  highway.  But 
the  fact  that  the  stream  can  not  be  so 
used  at  certain  seasons  of  the  year  will 
not  destroy  the  public  right  of  naviga- 
tion, or  make  such  streams  nonnavi- 
gable.  Gaston  v.  Mace,  33  W.  Va.  14, 
10  S.  E.  60,  63. 

The  common-law  consequences  of 
navigability  attach  to  the  legal  navi- 
gability of  the  Mississippi.  The  term 
navigable  embraces  within  itself  net 
merely  the  idea,  that  the  waters  could 
be  navigated,  but  also  the  idea  of  pub- 
licity, so  that  saying  waters  are  public 
is  equivalent  in  legal  sense  to  saying, 
that  they  are  navigable.  Yet  the  navi- 
gability in  fact  is  the  leading  idea,  and 
is  the  ground  of  their  publicity. 
Ravenswood  v.  Flemings,  22  W.  Va. 
52,    62. 


B.  STREAMS  WHICH  ARE  NAVI- 
GABLE. 

The  Ohio  river  is  navigable  and  it 
a  public  highway  in  the  highest  and 
broadest  intendment  possible.  Ravens- 
wood  V.  Flemings,  22  W.  Va.  52. 

"As  well  as  we  know  anything  do 
we  know  the  fact,  that  the  Ohio  is  a 
navigable  river  from  Pittsburg,  where 
it  is  formed  by  the  junction  of  two 
rivers,  to  its  mouth  where  it- is  lost  in 
the  Mississippi;  that  it  forms  the 
boundary  of  six  large  states,  and  bears 
upon  its  waters  vessels  which  trans- 
port  much  of  the  produce  of  its  fertile 
valley  to  market.  The  whistles  of  the 
great  steamers,  which  run  from  port 
to  port  on  the  great  river,  sound  daily 
in  our  ears.  To  say  that  it  is  not 
navigable  is  to  assert  as  a  fact,  that 
which  no  one  could  for  a  moment  be- 
lieve." .  Ravenswood  v.  Flemings,  22 
W.  Va.   52,  56. 

"Is  the  Ohio  river  a  navigable,  pub- 
lic river?  That  it  is,  the  court  will 
take  judicial  notice.  In  State  of  Penn- 
sylvania V.  Wheeling,  etc..  Bridge  Co., 
13  How.  561,  Mr.  Justice  McLean, 
speaking  for  the  court,  said:  'That 
the  Ohio  river  is  navigable  is  an  his- 
torical fact,  which  all  courts  may  rec- 
ognize. For  many  years  the  com- 
merce upon  it  has  been  regulated  by 
congress,  under  the  commercial  power, 
by  establishing  ports,  requiring  vessels 
which  navigate  it  to  take  out  licenses, 
and  to  observe  certain  rules  for  the 
safety  of  their  passengers  and  cargoes. 
Appropriations  by  congress  have  been 
frequently  made  to  remove  obstruc- 
tions to  navigation  from  its  channel.*  '* 
Ravenswood  v.  Flemings,  22  W.  Va. 
52,  56. 

Rappahannock. — The  Rappahannock 
is  notoriously  a  navigable  river,  the 
bed  of  which  necessarily  belongs  to  the 
commonwealth.  Martin  v.  Beverley,  5 
Call  444,  448;  Home  v.  Richards.  4  Call 
441,  2  Am.  Dec.  574. 

The  Appomatox  has  been  held  to  be 
a  navigable  river.  See  Stokes  v.  Up- 
per Appomatox   Co.,  3   Leigh  318. 
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Mississippi — The  real  test  of  navi- 
gability in  this  country  is  ascertained  by 
use  or  by  public  act  or  declaration.  The 
acts  and  declarations  of  the  United 
States  declare  and  constitute  the  Mis- 
sissippi river  a  public  highway  in  the 
highest  and  broadest  intendment  pos- 
sible. Ravenswood  v,  Flemings,  22  W. 
Va.  52,  $2. 

II.  Ownership. 

A.  AT  COMMON  LAW. 

Two  Lines. — The  common  law  knows 
but  two  lines,  the  medium  filum  aquae 
and  high  water.  If  the  stream  be 
navigable,  the  boundary  of  the  adjoin- 
ing land  is  the  one;  if  not  navigable, 
the  other.  Ravenswood  v,  Flemings, 
22  W.  Va.  52,  62. 

Classes  of  Riparian  Owners. — Ac- 
cording to  the  common  law  of  Eng- 
land, there  were  but  two  classes  of 
riparian  owners  of  land:  (1)  Those 
owning  lands  on  tidewater,  or  waters 
in  which  the  tide  ebbs  and  flows,  and 
these  were  designated  navigable 
waters;  (2)  all  others  were  those  own- 
ing lands  on  waters  in  which  there  was 
no  tide,  and  these  were  designated 
nonnavigable  waters.  In  the  first  class 
the  banks  and  soil  under  the  water  is 
in  the  king  as  parens  patriae,  or  the 
lord  of  the  manor,  and  the  rights  of 
the  riparian  owner  extend  only  to  high 
water  mark.  In  the  second  class  the 
king  has  no  rig^hts,  and  the  riparian 
owners  on  either  side  of  the  stream 
or  river  own  the  bed  and  soil  ad  me- 
dium filum  aquae.  Barre  v.  Flemings, 
29  W.  Va.  314,  1  S.  E.  731,  735. 

Public  Rights  in  Freshwater  Streams. 
— It  is  therefore  apparent  that,  accord- 
ing to  the  English  common  law,  the 
sovereign  or  public  had  no  rights  in  or 
title  to  the  banks  or  bed  of  any  fresh- 
water river  or  watercourse,  whether 
the  same  was  navigable  or  not,  but  that 
the  whole  of  such  rivers  and  water- 
courses, including  their  beds  and  .banks, 
belonged  to  the  riparian  proprietors 
owning   lands    adjacent   thereto.     This 


doctrine  of  the  common  law  has  been, 
to  some  extent,  modified  by  usage  and 
statutes  even  in  England.  Barre  v. 
Flemings,  29  W.  Va.  314,  1  S.  E.  731, 
735. 

B.   RIVERS  WITHIN  THE  STATE. 
The  bed  of  a  navigable  river  is  in  the 

commonwealth  and  can  not  be  granted. 
Home  V.  Richards,  4  Call  441,  2  Am. 
Dec.  574;  Martin  v,  Beverley,  5  Call 
444. 

In  a  river  which  is  not  navigable^ 
the  owner  of  the  soil  on  one  side  is 
proprietor  of  the  bed  to  the  middle  of 
the  stream.  Home  v.  Richards,  4  Call 
441,  2  Am.  Dec.  574. 

Subject  to  Sute  Control.— The  navi- 
gable waters  and  the  soil  under  them 
within  the  territorial  limits  of  the  state 
are  the  property  of  the  state,  to  be 
controlled  by  the  state  at  its  own  dis- 
cretion for  the  benefit  of  the  people  of 
the  state;-  only  so  as  not  to  interfere 
with  the  authority  of  the  government 
of  the  United  States  in  regulating  com- 
merce and  navigation.  McCready  v. 
Com.,  27  Gratt.  985;  Morgan  v.  Com., 
98  Va.  812,  814,  35  S.  E.  448.  See  also, 
French  v.  Bankhead,  11  Gratt.  133; 
Taylor  v.  Com.,  102  Va.  759,  770,  47  S. 
E.  875. 

It  has  been  stated  that  "although  the 
bed  of  all  the  navigable  rivers  below 
the  falls  may  be  presumed  to  be  in  the 
commonwealth,  yet  several  acts  of  as- 
sembly seem  to  admit  that  they  may 
have  been  granted  away  to  other  per- 
sons." Martin  v.  Beverley,  5  Call  444, 
446. 

Subject  to  Paramount  Right  of  Con- 
gress.— "The  settled  law  of  this  coun- 
try that  the  ownership  of  and  dominion 
and  sovereignty  over  lands  covered  by 
tidewaters,  within  the  limits  of  the  sev- 
eral states,  belong  to  the  respective 
states  within  which  they  are  found  with 
the  consequent  right  to  use  or  dispose 
of  any  portion  thereof,  when  that  can 
be  done  without  substantial  impair- 
ment of  the  interest  of  the  public  in 
the  waters,  and  subject  always  to  the 
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paramount  right  of  congress  to  control 
their  navigation  so  far  as  may  be  neces- 
sary for  the  regulation  of  commerce 
with  foreign  nations  and  among  the 
states."  Taylor  v.  Com.,  102  Va.  759, 
760,   47   S.    E.   875. 

"In  The  People  v.  Tibbetts,  19  N. 
Y.  523,  it  was  held,  that  the  state  has 
the  title  to  all  the  navigable  waters 
within  its  borders,  subject  only  to  the 
jurisdiction  delegated  by  it  to  congress 
in  the  constitution  of  the  United  States 
for  the  regulation  of  commerce;  that 
although  the  proprietors  of  lands  on 
the  banks  of  navigable  waters  have 
rights  to  the  use  of  such  waters,  which 
can  not  be  impaired  by  individuals,  yet 
such  rights  are  subordinate  to  those  of 
the  state,  and  can  not  in  any  manner 
interfere  with  the  exercise  of  such  pub- 
lic rights.  To  the  same  effect  is  The 
People  V.  The  Canal  Appraisers,  33 
N.  Y.  461."  Ravenswood  v.  Flemings, 
22  W.  Va.  52,  61. 

Soil  within  Limits  of  High  Water 
Mark. — ^"In  the  Mayor  of  Mobile  v. 
Eslava,  9  Porter  578,  the  court  held, 
that  the  navigable  waters  within  the 
state,  have  been  dedicated  to  the  use 
of  the  citizens  of  the  United  States,  that 
it  is  not  competent  for  congress  to 
grant  a  right  of  property  in  the  same; 
that  the  navigable  waters  extend  not 
only  to  low  water,  but  embrace  all  the 
soil  that  is  within  the  limits  of  high 
water  mark."  Ravenswood  v.  Flem- 
ings, 22  W.  Va.  52,  61. 

Right  to  Lease  Bed. — The  navigable 
waters  beyond  low  water  mark  and  the 
soil  under  them,  within  the  territorial 
limits  of  a  state,  are  the  property  of 
the  state,  to  be  controlled  by  the  state, 
in  its  own  discretion,  for  the  benefit 
of  the  people  of  the  state.  Section  1338 
of  the  Code  is,  in  this  respect,  merely 
declaratory  of  existing  law  as  com- 
monly received  and  understood,  and  is 
not  a  mere  arbitrary  assumption  of 
right  by  the  state.  The  title  of  riparian 
owners  extends,  by  statute,  to  ordinary 
low  water  mark,  but  no  further.  Be- 
yond this  the  title  is  in  the  state,  but 


the  riparian  owner  has  certain  rights, 
such  as  the  right  to  build  wharves,  and 
of  access  to  the  water,  and  a  right  of 
way  over  it  to  the  channel,  and  the 
statutory  right  to  locate  a  half  acre  of 
land  as  an  oyster  planting  ground,  but 
these  rights  of  the  state  and  of  the 
riparian  owner  must  be  exercised,  if 
possible,  so  that  the  one  shall  not 
necessarily  disturb  or  impair  the  en- 
joyment of  the  other.  A  riparian 
owner  who  is  not  disturbed  in  the  en- 
joyment of  an  existing  or  contemplated 
use  of  a  stream  can  not  complain  of 
the  fact  that  the  state  leases  to  a  citi- 
zen a  portion  of  the  bed  of  a  navigable 
stream  for  the  purpose  of  sinking  an  . 
artesian  well  and  the  use  of  the  water 
therefrom.  Whatever  the  soil  under- 
neath such  navigable  waters  contains 
belongs  to  the  state,  and  it  alone  has 
the  right  to  develop  these  hidden 
sources  of  wealth  for  the  common  ben- 
efit of  all  its  citizens.  Nor  will  such 
riparian  owner  be  permitted,  capri- 
ciously and  arbitrarily,  to  locate  the 
half  acre  for  oyster  planting  in  such  a 
way  as  to  include  said  well,  when  an- 
other location  would  be  equally  bene- 
ficial to  him.  Taylor  v.  Com.,  X02  Va. 
759,  47  S.  E.   875. 

C.   THE  OHIO  RIVER. 

Rights  of  riparian  owners  of  land  on 
the  Ohio  river  extend  to  low  water 
mark.  Brown  Oil  Co.  v.  Caldwell,  33 
W.  Va.  95,  13  S.  E.  42. 

Constitutional  Provision. — By  the 
provisions  of  the  West  Virginia  con- 
stitution of  1863,  art.  1,  §  2,  under 
which  the  state  was  formed,  it  was  de- 
clared that  "the  state  of  West  Vir- 
ginia shall  also  include  so  much  of  the 
bed,  banks,  and  shores  of  the  Ohio 
river  as  were  heretofore  apportioned 
to  the  state  of  Virginia;  and  the  terri- 
torial rights  and  property  in,  and  the 
jurisdiction,  of  whatever  nature,  over 
the  said  beds,  banks,  and  shores,  here- 
tofore reserved  by  or  vested  in  the 
state  of  Virginia,  shall  vest  in  and  be 
hereafter   exercised    by    the    state    of 
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West  Virginia,"    Barre  v.  Flemings,  29 
W.  Va.  314,  1  S.  E.  731,  734. 

In  Trust  for  Public— The  bed,  banks 
.ind  shores  of  the  Ohio  river  are  held 
by  the  state  in  trust  for  the  public. 
Ravenswood  v.  Flemings,  22  W.  Va.  52. 

D.   EXTENT  OF  PRIVATE  OWN- 
ERSHIP. 

Although  grants  of  land  to  individ- 
uals may  include  the  bed  and  banks  of 
streams;  or  rivers,  yet  the  public  have 
a  right  to  the  use,  of  all  such  streams, 
or  rivers,  for  the  purpose  of  naviga- 
tion; but  the  legislature  (representing 
the  sovereign  power),  may  confer  on 
individuals,  by  general  laws,  or  par- 
ticular grants,  rights  in  opposition  to, 
and  paramount  to  this  public  right,  and 
such  paramount  rights  have  been  con- 
ferred on  owners  of  mills,  by  the  gen- 
eral law  authorizing  the  courts  to  es- 
tablish mills.  Crenshaw  v.  Slate  River 
Co.,  6  Rand.  245. 

"It  is  very  true  that  at  common  law 
the  title  of  the  proprietor  of  the  up- 
land only  extended  to  ordinary  high 
water  mark,  and  that  the  title  to  the 
^pace  between  high  and  low  water 
marks  was  in  the  king  for  the  use  of 
the  public.  But  the  law  in  this  re- 
spect, so  far,  at  least,  as  relates  to  the 
-oil,  has  long  since  been  altered  in 
Virginia.  As  early  as  1679,  it  was  or- 
■<lercfl  and  declared  by  the  legislative 
assembly  of  Virginia,  that  'every  man's 
right,  by  virtue  of  his  patent,  extends 
Mito  the  rivers  or  creeks  so  far  as 
lower  water  mark,  etc'  (Garrison  v. 
Hall,  75  Va.  159,  and  1  Lomax  Dig. 
<'>61);  and  the  present  statute  declares 
that,  subject  to  certain  designated 
])rovisions,  'the  limits  or  bounds  of  the 
several  tracts  of  land  lying  on  the 
-aid  bays,  rivers,  creeks,  and  shores, 
:'nd  the  rights  and  privileges  of  the 
*  owners  of  such  lands,  shall  extend  to 
low  water  mark,  but  no  further,  un- 
less where  a  creek  or  river,  or  some 
part  thereof,  is  comprised  within  the 
limits  of  a  lawful  survey.*  Code  of  Va., 
§  1339.     See  also,  1  Rev.  Code  of  1819, 


ch.  87,  p.  341."  Groner  v.  Foster,  94 
Va.  650,  657,  27  S.  E.  493. 

A  patent  for  land  constituting  a  part 
of  the  bed  of  a  navigable  river,  con- 
veys no  title  to  it.  Norfolk  City  v. 
Cooke,  27  Gratt.  430. 

"In  Home  v.  Richards,  4  Call  441,  2 
Am.  Dec.  574  (decided  in  1798),  it  was 
held:  'The  bed  of  a  navigable  river  is 
in  the  commonwealth,  and  can  not  be 
granted.'  This  decision  makes  no 
reference  to  the  banks  of  such  river. 
Where  land  is  conveyed  which  is 
bounded  by  a  river  or  other  water- 
course not  navigable,  such  conveyance 
carries  with  it  the  title  to  a  moiety  of 
the  bed  of  such  river  or  watercourse. 
Hayes  v.  Bowman,  1  Rand.  417;  Mead 
V.  Haynes,  3  Rand.  33."  Barre  v.  Flem- 
ings, 29  W.  Va.  314,  1  S.  E.  731,  734. 

Distinction  between  Common  Law 
and  Present  Rule. — By  the  common 
law  the  title  of  the  proprietor  extends 
to  the  ordinary  high  water  mark.  The 
shore  or  that  space  alternately  covered 
and  left  dry  by  the  rise  and  fall  of  the 
tide,  being  the  space  between  high  and 
low  water  mark,  was  in  the  king  for 
the  use  of  the  public.  The  law  of  Vir- 
ginia so  far  at  least  as  it  relates  to  the 
soil  has  been  altered;  and  the  limits 
of  boundaries  of  the  land  extend  over 
and  include  the  shore  by  operation  of 
law.  Ravenswood  v.  Flemings,  22  W. 
Va.  52,  67. 

Subject  to  Right  of  Navigation.— "In 
Crenshaw  v.  Slate  River  Co.,  6  Rand. 
245,  it  was  decided,  in  1828,  that,  al- 
though grants  of  land  to  individuals 
may  include  the  bed  and  banks  of 
rivers,  yet  the  public  have  a  right  to 
the  use  of  all  such  rivers  for  the  pur- 
poses of  navigation.  It  was  also  held, 
in  that  case,  that  the  legislature  might, 
by  grants  to  individuals  in  some  spe- 
cial cases,  confer  rights  in  opposition 
and  paramount  to  this  public  right  and 
use."  Barre  v.  Flemings,  29  W.  Va. 
314.  1    S.   E.  731.  735. 

Ohio  River. — Rights  of  riparian  own- 
ers of  land  on  the  Ohio  river  extend  to 
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low  water  mark.  Brown  Oil  Co.  v. 
Caldwell,  35  W.  Va.  95,  13  S.  E.  42. 
Hut  see  Ravenswood  v.  Flemings,  22 
W.  Va.  52. 

The  city  of  Norfolk  is  the  owner  of 
the  ground  which  she  has  not  disposed 
of,  covered  by  water,  lying  between 
Parker  street  and  the  port  warden's 
Jine,  both  as  riparian  proprietor  and 
as  having  had  long  possession  thereof; 
and  the  city  may  maintain  an  action 
of  unlawful  entry  and  detainer,  against 
any  intruder  upon  said  water  lots. 
Norfolk  City  v.  Cooke,  27  Gratt.  430. 

JE.  RIGHT  TO  CONSTRUCT 
WHARVES,  PIERS  AND  BULK- 
HEADS. 

See  the  title  WHARVES. 

Every  riparian  owner  owns  the  land, 
subject  to  certain  designated  provi- 
sions, within  the  boundaries  of  his  lines 
"extended  to  low  water  mark.  He  also 
has  the  right  to  the  water  frontage  of 
liis  land.  This  right  includes,  amongst 
others,  the  right  of  access  from  the 
front  of  his  line  to  the  navigable  part 
of  the  watercourse,  and  also  to  the 
flats,  or  soil  under  the  water,  from  low 
water  mark  to  the  navigable  line  of  the 
-watercourse  whereon  he  may  erect 
wharves,  piers,  or  bulkheads  for  the 
use  of  himself  or  the  public,  provided 
he  does  not  obstruct  navigation,  nor 
injure  private  rights  of  others.  He 
has  the  right  to  have  the  extent  of  such 
enjoyment  upon  the  line  of  navigability 
determined  and  marked,  and  its  bound- 
aries defined,  and  a  court  of  equity  is 
the  proper  tribunal  to  make  the  appor- 
tionment and  determine  and  establish 
Ihe  boundary  lines  of  the  coterminous 
owners.  In  making  the  apportion- 
ment, however,  between  coterminous 
owners,  the  rule  of  division  is  as 
Ihe  whole  shore  line  of  the  co- 
terminous owners  at  low  water  mark  is 
1o  the  whole  line  of  navigability  so  is 
<"ach  one's  share  of  the  shore  line  to  his 
share  of  the  line  of  navigability.  The 
flats,  or  land  under  water,  are  to  be 
thus  divided  regardless  of  the  character 


or  value  of  the  flats,  to  be  laid  off  as 
directly  in  front  of  the  lands  of  each 
owner  as  a  just  regard  to  the  rights  of 
coterminous  owners  will  permit.  The 
port  warden's  line,  as  defined  by  the 
persons  invested  with  the  power  to  es- 
tablish it,  is  binding  upon  the  courts 
in  apportioning  the  water  front 
amongst  the  parties  entitled  thereto. 
Groner  v.  Foster,  94  Va.  650,  27  S. 
E.  493. 

"This  riparian  right  is  property,  and 
is  valuable;  and  though  it  must  be  en- 
joyed in  due  subjection  to  the  rights  of 
the  public,  it  can  not  be  arbitrarily  or 
capriciously  destroyed  or  impaired.  It 
is  a  right  of  which,  when  once  vested, 
the  owner  can  only  be  deprived  in  ac- 
cordance with  established  law,  and,  if 
necessary,  that  it  be  taken  for  the  pub- 
lic good  upon  due  compensation." 
Norfolk  City  v.  Cooke,  27  Gratt.  430, 
436. 

III.  Improvement  and  Protec- 
tion of  Navigation. 

Improvements  Required  of  Company. 
— An  act  was  passed  March  16,  1832, 
incorporating  a  company  for  the  pur- 
pose of  improving  the  James  river. 
Under  this  act  it  was  held,  that  the 
James  river  company  was  only  re- 
quired to  improve  the  Kanawha  river 
in  the  mode  suggested  in  the  report 
of  the  principal  engineer  of  the  state 
made  in  January,  1820,  and  referred  to 
in  the  act  of  the  17th  of  February,  1820. 
This  did  not  contemplate  a  continued 
line  of  improvement,  but  that  specified 
works  should  be  done  at  specified 
places.  And  for  damages  occurring  in 
consequence  of  obstructions  at  other 
places  the  present  company,  the  suc- 
cessors of*  the  James  .  river  company, 
are  not  responsible.  James  River,  etc., 
Co.  V.   Early,  13  Gratt.  541. 

Rights  and  Duties  as  to  Tolls.— The 
James  river  and  Kanawha  company  be- 
ing authorized  by  law  to  charge  tolls 
on  the  Kanawha  river  not  exceeding 
those  a11nw*»H   to  be   charged  by  their 
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predecessors  the  James  river  company, 
are  bound  to  keep  the  navigation  of  the 
river  in  the  condition  in  which  the 
James  river  company  was  required  to 
keep  it,  and  are  liable  for  any  damages 
sustained  by  their  failure  so  to  keep 
it.  James  River,  etc.,  Co.  v.  Early,  13 
Gratt.  541. 

The  Kanawha  board  being  authorized 
by  law  to  charge  tolls  on  the  Kanawha 
river  is  bound  to  keep  the  river  in 
navigable  condition  and  is  liable  for 
damages  sustained  by  reason  of  its 
negligence  in  failing  so  to  do.  Tomp- 
kins V.  Kanawha  Board,  21  W.  Va. 
224. 

Liability  for  Damages. — The  James 
river  and  Kanawha  company  not  hav- 
ing completed  the  improvement  of  the 
Kanawha  river  as  prescribed  in  their 
charter,  and  not  having  charged  tolls 
as  authorized  by  said  charter,  are  not 
liable  for  damages  occurring  in  the 
navigation  of  the  river,  for  not  having 
such  an  improvement  as  the  charter 
prescribes.  James  River,  etc.,  Co.  v. 
Early,    13    Gratt.    541. 

The  Kanawha  board  is  not  an  in- 
surer of  the  goods  shipped  on  said  river 
and  is  only  liable  for  losses,  which  may 
occur  by  reason  of  its  negligence  in 
failing  to  keep  the  river  in  navigable 
condition.  Tompkins  v.  Kanawha 
Board,  21  W.  Va.  224. 

Right  to  Restrain  Collection  of  Tolls. 
— A  court  of  equity  has  no  jurisdiction 
to  restrain  a  navigation  company  from 
collecting  tolls  on  the  streams  to  which 
their  charter  refers,  on  the  ground  that 
the  company  had  failed  to  improve  the 
streams  as  their  charter  prescribed,  or 
to  keep  them  in  order,  but  the  only 
mode  of  proceeding  against  a  corpora- 
tion in  such  case  is  by  quo  warranto 
at  the  suit  of  the  commonwealth. 
Pixley  V.  Roanoke  Navigation  Co.,  75 
Va.   320. 

Right  to  Sue  State.— Although  the 
state  of  West  Virginia  owns  the  prop- 
erty under  the  control  and  supervision 
of  the  Kanawha  board,  yet  said  Kana- 


wha board  is  liable  to  a  suit  for  dam- 
rges  occasioned  by  its  negligence  in 
failing  to  discharge  its  duties;  and  such 
suit  is  not  against  the  state  within  the 
meaning  of  §  35,  art.  5,  of  the  con- 
stitution, which  declares:  "The  state 
of  West  Virginia  shall  never  be  made 
defendant  in  any  court  of  law  or 
equity."  Tompkins  v.  Kanawha  Board, 
19  W.  Va.  257. 

Placing  of  Buojrs  or  Beacons.— The 

ninth  section  of  the  act  of  February 
27th,  1829,  supp.  Rev.  Code,  p.  469, 
does  not  require  the  company  to  place 
buoys  or  beacons  on  a  snag  lodged 
temporarily  in  the  river  at  a  place  at 
which,  by  the  plan  of  improvement 
suggested  by  the  principal  engineer 
and  adopted  by  the  act  of  February 
17th,  1820,  no  work  was  required  to  be 
done.  James  River,  etc.,  Co.  v.  Early, 
13   Gratt.   541. 

IV.  As  a  Boundary. 

See  the  title  BOUNDARIES,  vol.  2, 
p.  591. 

A  line  calling  for  a  stake  "at  Ohio 
river"  would  carry  us  to  the  water  of 
the  river.  In  the  case  of  the  Ohio  it 
is  to  low  water;  in  case  of  streams  not 
navigable,  it  would  be  to  the  middle 
of  the  stream.  Brown  Oil  Co.  v.  Cald- 
well, 35  W.  Va.  95,  13  S.  E.  42,  43. 

Between  Counties.— Where  a  navi- 
gable stream  is  the  dividing  line  between 
two  counties,  and  so  separates  lands 
conveyed  by  deed,  as  to  throw  part 
thereof  into  the  county  of  one  side  of 
said  stream,  and  part  thereof  into  the 
county  on  the  opposite  side  of  the 
same,  the  parts  so  separated  must  be 
regarded  as  distinct  tracts  lying  in  dif- 
ferent counties,  within  the  true  intent 
and  meaning  of  the  statute  of  convey- 
ances.    Horsley  v.  Garth,  2  Gratt.  472. 

Between  Ohio  and  Virginia For  a 

discussion  as  to  the  boundary  between 
Ohio  and  Virginia,  see  Com.  v.  Garner, 
8  Gratt.  655. 

A  sovereign  state  owning  the  coun- 
try on  both  sides  of  a  large  navigable 
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river,  grants  the  country  northwest  of 
the  river  to  another  sovereign  state.  Is 
the  grant  bounded  on  the  river  by 
the  top  of  the  bank,  or  the  edge  of  the 
water,  or  low  water  mark?  Com.  v. 
Garner,  3  Gratt.  655. 

"By  the  laws  of  nations,  if  the  Ohio 
river  was  a  navigable  river  within  their 
definition  of  navigable  rivers,  low  water 
mark  would  be  the  boundary.  The 
reason  is  too  strong  and  sensible  to  be 


now  questioned.  It  is  that  otherwise 
there  would  be  a  strip  of  land  left  by 
the  reflux  of  the  tide  cutting  off  the 
people  on  that  side  from  access  to  and 
use  of  the  river  if  owned  by  the  state 
on  the  opposite  shore.  I  have  not  been 
able  after  much  reflection  to  find  any 
sufficient  reason  why  the  rule  should 
not  be  adopted  and  applied  to  rivers 
denominated  innavigable."  Com.  v. 
Garner,  3  Gratt.  655,  668. 


Navigation. 

As  to  obstruction  of  navigation,  see  the  titles  NAVIGABLE  WATERS,  ante,  p. 

340;  NUISANCES. 

Necessaries. 

See  the  titles  INFANTS,  vol.  7,  p.  468;  INSANITY,  vol.  7,  p.  673. 

NECESSARY. — ^A  power  of  attorney  authorize.d  an  attorney  to  do  all  things 
necessary  to  protect  the  grantor's  interest  and  title  to  certain  land.  It  was 
held,  that  under  this  power,  the  attorney  had  authority  to  redeem  the  land  from 
a  tax  sale.    Townshend  v.  Shaffer,  30  W.  Va.  176,  3  S.  E.  586,  587. 

In  Currie  v.  Mutual  Assur.  Soc,  4  Hen.  &  M.  313,  344,  it  is  said:  "The  dis- 
tinction  between  an  officer  de  facto,  but  not  de  jure,  and  a  usurper,  as  laid  down 
by  all  the  authorities  is,  that  the  former  gets  possession  by  a  colorable  election  by 
the  latter  without  any  election  whatever.  The  acts  of  the  latter  are  void,  of 
the  former,  good  when  necessary.  *  *  ♦  The  word  necessary  must  be  under- 
stood in  its  legal  sense  as  equivalent  to  requisite  or  the  good  of  the  society,  and 
not  as  relating  to  a  physical  necessity." 

Absolutely  Necessary.— See  ABSOLUTELY,  vol.  1,  p.  59.  And  see  the  title 
INTOXICATING  LIQUORS,  vol.  8,  p.  16. 

Necessary  Violence. — Upon  a  trial  for  murder,  the  trial  court  instructed  that 
the  prisoner  was  guilty  of  voluntary  manslaughter,  if  in  a  combat  with  the 
deceased  "his  'manner  of  inflicting  the  blows  was  cruel  and  unusual,  and  they 
exceeded  in  number  and  violence  what  was  necessary  to  re^el  the  deceased/ 
etc."  The  appellate  court  said:  "The  word  necessary,  in  the  second  branch  of 
the  instruction,  means  reasonably  necessary,  or  what  the  prisoner,  under  all  the 
circumstances,  might  reasonably  believe  to  be  necessary."  Bull  v.  Com.,  14 
Gratt.  613,  624.     See  generally,  the  title  HOMICIDE,  vol.  7,  p.  123.     , 

NECESSARY  IMPLICATION^In  Beard  v.  Beard,  22  W.  Va.  136,  it  is  saidi 
"By  necessary  implication  in  such  case  is  meant  so  strong  a  probability  of  in- 
tention, that  an  intention  contrary  to  that,  which  is  imputed  to  the  testator, 
can  not  be  supposed.  See  Lord  Eldon  in  Wilkinson  v.  Adam,  1  Ves.  &  Bea. 
465,  and  Lord  Mansfield  as  cited  by  Lord  Loughborough  in  Lytton  v.  Lytton,  4 
Bro.  C.  C.  441." 

In  Boisseau  v.  Aldridges,  5  Leigh  222,  233,  it  is  said:  "In  Wilkinson  v.  Adam,  1 
Ves.  &  Beam.  465,  Lord  Eldon  says:  'With  regard  to  that  expression  necessary 
implication,  I  will  repeat  what  I  have  before  stated,  from  a  note  of  Lord  Hard- 
wicke*s  judgment  in  Coriton  v,  Hellier;  that  in  construing  a  will,  conjecture 
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must  not  be  taken  for  implication;  but  necessary  implication  means,  not  natural  ne- 
cessity, but  so  strong  a  probability  of  intention  that  an  intention  contrary  to  that 
which  is  imputed  to  the  testator  can  not  be  supposed.'  Again,  Lord  Mansfield  (as 
cited  by  Lord  Loughborough,  in  Lytton  v.  Lytton,  4  Bro.  C.  C.  460),  says,  *A  great 
dispute  has  been  made,  of  what  is  a  necessary  implication'  *  ♦  *  'It  is  that 
implication  which  arises  upon  the  words  the  testator  has  made  use  of,  that 
clearly  satisfies  the  court  what  was  his  meaning — ^and  that,  as  put  in  opposi- 
tion to  conjecture/"     See  generally,  the  titles  STATUTES;  WILLS. 

Necessary  Parties. 

See  the  title  PARTIES. 

Necessity. 

As  to  public  necessity,  see  the  titles  ACTIONS,  vol.  1,  p.  131;  TRESPASS. 
As  to  ways  of  necessity,  see  the  titles  EASEMENTS,  vol.  4,  p.  859;  PRIVATE 
WAYS.  As  to  performing  works  of  necessity,  see  the  title  SUNDAYS  AND 
HOLIDAYS. 

NEEDY.— See  Fountain  v.  Thompson,  80  Va.  229. 


NE  EXEAT. 

CROSS  REFERENCES. 

See  the  titles  ARREST,  vol.  1,  p.  719;  BAIL  AND  RECOGNIZANCE,  vol. 
2,  p.  196. 


Definition. — "The  ne  exeat  is  a  pro- 
ceeding in  equity  to  obtain  bail,  in  a 
case  where  there  is  a  demand  or  claim 
in  equity  but  not  at  law."  Parks  v, 
Rucker,  5  Leigh  149. 

When  the  Writ  WUl  Issue.— The 
writ  of  ne  exeat  would  not  be  granted 
unless  there  was  a  precise  amount  of 
debt  positively  due.  Rhodes  v.  Cous- 
ins, 6  Rand.  188. 

The  defendant  must  be  about  to  quit 
the  country,  proved  by  affidavits  as 
positive  as  those  required  to  hold  to 
bail  at  '  taw.  Rhodes  v.  Cousins,  6 
Rand.  188. 

In  order  to  the  issuance  of  ne  exeat 
there  must  be  an  equitable  demand  on 
which  the  plaintiff  can  not  sue  at  law 
■except  in  case  of  account  and  a  few 
others  of  concurrent  jurisdiction. 
Rhodes  v.  Cousins,  6  Rand.  188. 

Under   Rev.   Code,   217,   §   110,  writs 

>f  ne  exeat  would  not  be  granted,  but 

upon  bill  filed,  and  affidavits  made  to 


the  truth  of  its  allegations;  that  if 
granted,  the  court  or  judge  should  di- 
rect to  be  indorsed  thereon  in  what 
penalty  bond  and  security  should  be 
required  of  the  defendant;  and  that  if 
the  defendant  should  by  answer,  satisfy 
the  court  or  judge,  that  there  was  no 
reason  for  his  restraint,  or  give  suffi- 
cient security  to  perform  the  decree, 
the  writ  might  be  discharged.  Rhodes 
V.   Cousins,   6   Rand.   188. 

An  heir  at  law  claiming  title  to  slaves 
which  had  been  assigned  to  the  widow 
for  dower,  the  title  having  commenced 
while  slaves  were  real  estate,  has  a 
legal  title  and  a  plain  remedy  at  law; 
and  a  court  of  chancery  has  no  juris- 
diction to  entertain  a  suit  of  the  heir 
at  law  for  such  slaves;  and  a  prayer  in 
the  bill  for  a  ne  exeat  against  the  de- 
fendant, can  not  give  jurisdiction,  since 
the  whole  benefit  of  that  process  might 
be  obtained  by  a  requisition  of  bail  in 
an  action  of  detinue.    Parks  v.  Rucker, 
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5    Leigh    149;    Rhodes    v.    Cousins,    6 
Rand.  188. 

Liability  of  Surety  on  Ne  Exeat 
Bond. — One  of  the  sureties  in  an  in- 
junction bond  being  about  to  leave  the 
state,  the  creditor  in  the  judgment  en- 
joined obtains  a  writ  of  ne  exeat  against 
him;  whereupon  he  executes  a  ne  exeat 
bond  with  a  surety,  and  conveys  a  tract 


of  land  in  trust  to  indemnify  his 
surety;  and  removes  from  the  state  and 
dies.  The  injunction  being  dissolved,^ 
the  land  is  primarily  liable,  as  among 
the  sureties,  for  his  proportion  of  the 
judgment  debt  and  damages;  and  his 
surety  is  liable  for  any  deficiency. 
Bentley  v.  Harris,  2  Gratt.  357.  See 
the  title  SURETYSHIP. 


Negative. 

As  to  burden  of  proving,  see  the  title  PRESUMPTIONS  AND  BURDEN  OF 
PROOF.  As  to  weight  of  negative  testimony,  see  the  title  EVIDENCE,  voL 
5,  p.  338.  As  to  negative  averments,  see  the  titles  INDICTMENTS,  INFOR- 
MATIONS AND  PRESENTMENTS,  vol.  7,  p.  412;  PLEADING. 


NEGLIGENCE. 

I.  Scope  of  Title,  352. 
IL  Definitions  and  General  Consideration,  352. 

III.  Degrees  of  Negligence  or  Care,  353. 

A.  Degrees  of  Negligence,  353. 

B.  Ordinarj  Care,  354. 

IV.  Essentials  of  Liability  for  Negligence,  357. 

A.  Bzisteiice  of  and  Breach  of  Duty,  357. 

1.  General  Principles,  357. 

a.  Breach  ef  Duty  Owingr  to  Person  Injured  as  Basis  of  Liability^ 

357. 

b.  No  Liability  in  Absence  of  Negligence  in  Exercise  of  Legal 

Rights,  359. 

(1)  In  General,  359. 

(2)  Liability  as  Insurer  in  Case  of  Wrongful  Acts,  360. 

c.  Liability  for  Negligent  Acts  of  Another,  360. 

2.  How  Dnty  Imposed  and  to  Whom  Dae,  360. 

a.  Implied  Duty  to  Refrain  from  Injury  to  Others,  360. 

b.  Doty  Arising  from  Contractual  Relations,  361. 

c.  Doty  Imposed  by  Statute  or  Ordinance,  361. 

d.  Priyity  of  Contract  as  Affecting  Duty,  363. 

e.  Duty  to  Public  as  Authorizing  Recovery  by  Indiyiduals,  364» 

f .  Duty  of  Owner  or  Occupant  to  Persons  on  Premises,  365. 

(1)  Trespassers,  365. 

(a)  General  Rule,  365. 

(b)  Application  of  Rule  in  Case  of  Children,  366. 
aa.  In  Greneral,  366. 

bb.  Existence  of  Conditions  Attractive  to  Chil- 
dren—Doctrine  of  ''Turntable  Cases"  Dis- 
approved, 366. 

(2)  Licensees,  367. 
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(a)  Geoeral  Rule.  367. 

(b)  Acqutesceoce  In  Coostant  Use  of  Premises  as  Imposing 

Duty  Toward  Licensee,  369. 
(3)  Persons  on  Premises  by  Express  or  Implied  Invitation,  370. 

B.  Resultant  Injury  to  Plaintiff,  372. 

C.  Negligence  as  Proximate  Cause  of  Injury,  372. 

1.  In  General,  372. 

2.  Proximate  Cause  Defined,  374. 

3.  Result  Must  Be  Such  as  Might  Reasonably  Have  Been  Foreseen,  375. 

4.  Causal  Connection — Intervening  Act  of  Third  Person,  376. 

5.  Failure  to  Exercise  Care  after  •  Knowledge  of  Plaintiff's  Negli- 

'  gence,  377. 

V.  Contributory  Neglig^ence  as  a  Defense,  377. 

A.  Definitions  and  General  Consideration,  377. 

B.  General  Rule  Stated,  Construed  and  Applied,  380. 

1.  Rule  Stated,  380. 

2.  No  Gradation  or  Apportionment  of  Fault,  383. 

3.  Operation  of  Rule  Where  Defendant's  Act  a  Violation  of  Statute  or 

Ordinance,  384. 

4.  Specific  Applications  of  Rule,  385. 

C.  Qualifications  of  General  Rule,  386. 

1.  Plaintiff *s  Negligence  Must  Be  Proximate  Cause  of  Injury,  386. 

2.  Act  Must  Be  One  from  Which  Injury  Might  Reasonably  Have  Been 

Anticipated,  388. 

3.  Effect  of  Defendant's  Knowledge  of  Plaintiff's  Negligence  in  Time 

to  Avert  Injury,  389. 

4.  Injury  Must  Not  Have  Been  Wanton  or  Malicious,  392. 

5.  Acts  of  Plaintiff  in  Emergency  Caused  by  Another's  Negligence,  392. 

6.  Risk  Incurred  to  Avoid  Injury  to  Others,  394. 

D.  Mental  Irresponsibility  or  Physical  Disability  as  Affecting  Rule,  394. 

1.  In  Geoeral,  394.         • 

2.  Children,  394. 

3.  Insane  Persons,  395. 

4.  Deaf  Persons,  395. 

5.  Intoxicated  Persons,  395. 

VI.  Joint  and  Several  Liability,  395. 
VII.  Pleading  and  Practice,  396. 

A.  Pleading,  3%. 

1.  Declaration,  396. 

a.  Allegations  as  to  Defendant's  Negligence,  396. 

(1)  Necessity,  396. 

(a)  la  General,  396. 

(b)  Application  of  Rule  Where  Defendant's  Act  a  Violation 

of  Law,  396. 

(c)  Failure  to  Allege  Negligence  Not  Cured  by  Statute  of 

Jeofails,  397. 

(2)  Form  and  Sufficiency,  397. 

(a)  In  General,  397. 

(b)  Allegations  as  to  Duty  and  Relations  of  Parties,  398. 

(c)  Allegations  as  to  Acts  of  Defendant,  398. 
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aa.  Sufficieacj  of  General  Allegations,  398. 

bb.  Specification  of  Act  or  Omission   Causing:   Dam- 

ag:e,  399. 
cc.  Conformity  of  Proof  to  Allegations,  400. 
b.  Denial  of  Contributory  Negligence,  400. 

2.  Demurrer,  401. 

3.  General  Issue,  402. 

B.  Evidence,  402. 

1.  Presumptions  and  Burden  of  Proof,  402. 

a.  In  General,  402. 

b.  As  to  Defendant's  Negligence,  402. 

(1)  General  Rule,  402. 

(2)  Doctrine  of  Res  Ipsa  Loquitur,  403. 

(3)  Effect  of  Establishing  Prima  Facie  Case,  406. 

c.  As  to  Contributory  Negligence  of  Plaintiff,  406. 
•    (1)  General  Rule,  406. 

^  (2)  Contributory  Negligence  of  Children,  406. 
(3)  Where  Disclosed  by  Plaintiff's  Evidence  or  Fairly  Inferable 
from  Circumstances,  407. 

2.  Admissibility  of  Evidence,  409. 

a.  To  Prove  Negligence,  409. 

b.  To  Prove  Contribatory  Negligence,  410. 

(1)  In  General,  410. 

(2)  Contributory  Negligence  of  Children,  411. 

3.  Weight  and  Sufficiency  of  Evidence,  411. 

a.  To  Prove  Negligence,  411. 

b.  To  Prove  Contributory  Negligence,  412. 

C.  Instructions,  412. 

D.  Province  of  Court  and  Jury  in  Actions  Founded  on  N'egiigence,  414. 

1.  As  to  Existence  of  Negligence  or  Contributory  Negligence,  414. 

a.  In  General,  414. 

b.  Negligeace,  415. 

(1)  When  a  Qaestion  of  Fact  for  Jury,  415. 

(a)  General  Rale,  415. 

(b)  Illnstrations,  417. 

(2)  When  a  Question  of  Law  for  Court,  418. 

c.  Contributory  Negligence,  419. 

(1)  When  a  Question  of  Fact  for  Jury,  419. 

(a)  General  Rule,  419. 

(b)  Illustrations,  420. 

(c)  Contributory  Negligence  of  Children— Capacity  to  Ex- 

ercise Care,  421. 

(2)  When  Question  of  Law  for  Conrt,  422. 

2.  As  to  Proximate  Cause,  422. 

3.  Conclusiveness  of  Verdict,  423. 

a.  In  General,  423. 

b.  Power  of  Court  to  Set  Aside  Verdict  and  Award  New  Trial,  423. 

4.  Withdrawal  of  Case  from  Jury  and  Direction  of  Verdict,  424. 

CROSS  REFERENCES. 

See  the  titles  ABUTTING  OWNERS,  vol.  1,  p.  60;  ADJOINING  LAND- 
OWNERS, vol.  1,  p.  175;  AGENCY,  vol.  1,  p.  240;  ANIMALS,  vol.  1,  p.  373; 
ATTORNEY    AND    CLIENT,    vol.  2,  p.  161;  BAILMENTS,  vol.  2,  p.    223; 
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BRIDGES,  vol.  2,  p.  623;  CARRIERS,  vol.  2,  p.  671;  CORPORATIONS,  voL 
3,  p.  510;  COUNTIES,  vol.  3.  p.  636;  CROSSINGS,  vol.  4,  p.  122;  DAMAGES, 
vol.  4,  p.  162;  DEATH  BY  WRONGFUL  ACT,  vol.  4,  p.  226;  DEMURRER 
TO  THE  EVIDENCE,  vol.  4,  p.  514;  DRAINS  AND  SEWERS,  vol.  4,  p.  824; 
DRUGGISTS,  vol.  4,  p.  830;  ELEVATORS,  vol.  5,  p.  63;  EXEMPLARY 
DAMAGES,  vol.  5,  p.  748;  EXPERT  AND  OPINION  EVIDENCE,  vol.  5,  p. 
774;  EXPLOSIONS  AND  EXPLOSIVES,  vol.  5,  p.  799;  FELLOW  SERV- 
ANTS,  vol.  6,  p.  1;  FIRES,  vol.  6,  p.  126;  IMPUTABLE  NEGLIGENCE, 
vol.  7,  p.  340;  INDEPENDENT  CONTRACTORS,  vol.  7,  p.  363;  INFANTS, 
vol.  7,  p.  461;  INNS  AND  INNKEEPERS,  vol.  7,  p.  654;  LANDLORD  AND 
TENANT,  vol.  9,  p.  112;  LEGAL  CONCLUSIONS,  vol.  9,  p.  242;  MASTER 
AND  SERVANT,  vol.  9,  p.  657;  MILLS  AND  MILLDAMS,  vol.  9,  p.  800; 
MUNICIPAL  CORPORATIONS,  ante,  p.  149;  PHYSICIANS  AND  SUR- 
GEONS; RES  GEST.E;  SHIPS  AND  SHIPPING;  STREET  RAILROADS; 
STREETS  AND  HIGHWAYS;  TELEGRAPHS  AND  TELEPHONES;  VA- 
RIANCE; VERDICT. 


I.  Scope  of  Title. 

In  this  title  it  is  intended  merely  to 
treat  the  subject  of  negligence  in  gen- 
eral terms,  setting  out  the  Virginia  and 
West  Virginia  decisions  only  so  far  as 
they  relate  to  the  definitions  of  negli- 
gence; the  various  degrees  of  negligence 
or  care;  the  general  principles  under- 
lying artd  determining  liability  for  neg- 
ligence; contributory  negligence  as  a 
defense  and  the  general  rules  of  plead- 
ing and  practice  in  actions  for  negli- 
gent injuries.  No  attempt  will  be  made 
to  set  out  the  applications  of  these 
general  principles  in  particular  cases, 
further  than  by  way  of  illustration,  or 
in  the  rare  instances  where  the  matter 
is  not  the  subject  of  a  specific  title. 
For  such  applications  in  particular  in- 
stances, see  the  table  of  cross  references 
appended  to  this  title. 

II.  Definitions  and  General 
Consideration. 

Definitions. — Negligence  is  the  doing 
of  something  which  under  the  circum- 
stances a  reasonable  person  would  not 
do,  or  the  omission  to  do  something  in 
discharge  of  a  legal  duty,  which  under 
the  circumstances  a  reasonable  person 
would  do,  and  which  act  of  commission 
or  omission  as  a  natural  consequence 
directly  following,  produces  damages 
to  another.     Washington  v.  Baltimore, 


etc.,  R.  Co.,  17  W.  Va.  190;  Nuzum  v. 
Pittsburg,  etc.,  R.  Co.,  30  W.  Va.  228, 
4  S.  E.  242;  Sebrell  v.  Barrows,  36  W. 
Va.  212,  14  S.  E.  996;  Williams  v.  Bel- 
mont Coal,  etc.,  Co.,  55  W.  Va.  84,  46 
S.  E.  802;  Danville  R.,  etc.,  Co.  v.  Hod- 
nett,  101  Va.  361,  43  S.  E.  606. 

In  Gunn  v.  Ohio  River  R,  Co.,  36 
W.  Va.  165,  14  S.  E.  465,  which  was  an 
action  against  a  railroad  company  for 
alleged  negligence  in  causing  the  death 
of  persons  on  the  railroad  track,  the 
court  said:  "'Negligence,'  in  cases  like 
this  may  be  descriptively  defined  as  a 
failure  to  discharge  the  duty  of  taking 
ordinary  care,  to  the  injury  of  one  to 
whom  the  duty  is  due;  such  failure  be- 
ing the  direct,  proximate  cause  of  the 
injury." 

"Negligence  consists  in  the  failing 
to  exercise  that  ordinary  care  which 
a  party  ought  to  exercise  under  the  par- 
ticular circumstances  in  which  he  is 
placed."  Nuzum  v.  Pittsburg,  etc.,  R. 
Co.,  30  W.  Va.  228,  4  S.  E.  242. 

Negligence  can  be  based  on  an  omis- 
sion, only  when  there  is  a  legal  obli- 
gation on  the  party  to  do  the  omitted 
act.  If  such  legal  obligation  exist,  neg- 
ligence may  arise  either  from  the  non- 
performance or  malperformance  of  the 
duty  imposed  by  law.  Washington  v, 
Baltimore,  etc.,  R.  Co.,  17  W.  Va.  190. 

"As  a   general   rule,   it  may    be    af- 
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firmed  that  omissions,  unless  when  In- 
volving the  nonperformance  or  mal- 
performance  of  a  positive  duty,  are  not 
the  subject  of  suit.  Whart.  Ncg.,  § 
82.  But  otherwise,  when  the  omission 
is  the  defect  in  the  discharge  of  a  legal 
duty;  for  it  is  of  the  essence  of  negli- 
gence to  omit  to  do  something  that 
ought  to  be  done.  Section  83."  Poling 
V.  Ohio  River  R.  Co.,  38  W.  Va.  645, 
18  S.   E.  782. 

"Shearman  &  Redficld,  in  their  work 
on  Negligence  (5th  Ed.  484),  say:  The 
rule  that  a  plaintiff  is  as  a  matter  of 
law  negligent  if  he  fails  to  see  what 
he  was  bound  to  look  for  and  ought  to 
have  seen,  is  rigidly  enforced;  and  the 
same  rule  must,  in  common  justice, 
be  applied  to  the  defendant.  And  in 
fact  it  actually  is  in  almost  every  court 
where  the  question  is  squarely  pre- 
sented.' "  Richmond,  etc.,  Power  Co. 
V.  Gordon,  102  Va.  498,  46  S.  E.  772. 

Negligence  is  a  relative  term,  and  is 
very  much  dependent  upon  the  par- 
ticular facts  and  circumstances  of  each 
case  that  occurs.  Snyder  v.  Pittsburg, 
etc.,  R.  Co.,  11  W.  Va.  14;  Chesapeake, 
etc.,  R.  Co.  V.  Clowes,  93  Va.  189,  24 
S.  E.  832;  Johnson  v.  Baltimore,  etc., 
R.  Co.,  25  W.  Va.  570;  Dicken  v.  Liver- 
pool Salt,  etc.,  Co.,  41  W.  Va.  511,  23 
S.  E.  582.  See  post,  "Pegrees  of  Neg- 
ligence or  Care,"   III. 

Legal  Negligence  or  Negligence  Per 
Se. — In  Carrico  v.  West  Va.  Cent,  etc., 
R.  Co.,  35  W.  Va.  389,  14  S.  E.  12,  the 
court  said:  "No  doubt  can  be  enter- 
tained that  this  court  recognizes  the 
principle  that  there  is  such  a  thing  as 
negligence  per  se  or  legal  negligence, 
just  as  there  is  such  a  thing  as  legal 
fraud." 

In  cases  where  the  common  experi- 
ence of  mankind  and  the  common  con- 
sensus of  prudent  persons,  have 
recognized  that  to  do  or  omit  to  do 
certain  acts  is  prolific  of  danger,  we 
may  call  the  doing  or  omission  of  them 
"negligence  per  se"  or  "legal  negli- 
gence." Carrico  v.  West  Va,  Cent., 
etc.,   R.   Co.,   35  W.  Va.   389,  14   S.   E. 
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12;  Barker  v.  Ohio  River  R.  Co.,  51  W. 
Va.  423,  41  S.  E.  148;  Meeks  v.  Ohio 
River  R.  Co.,  52  W.  Va.  99,  43  S.  E. 
118;  Newport  News,  etc.,  R.  Co.  v. 
Bradford,  100  Va.  231,  40  S.  E.  900; 
Phillips  V.  Huntington,  35  W.  Va.  406, 
14   S.    E.   17. 

Thus  the  omission  of  a  duty  enjoined 
by  the  law  for  the  protection  and 
safety  of  the  public  by  a  common  car- 
rier, or  the  doing  of  an  act  by  such  a 
carrier,  which,  by  common  experience 
and  consensus  of  prudent  persons, 
would  create  danger  to  passengers  is 
legal  negligence.  Carrico  v.  West  Va. 
Cent.,  etc.,  R.  Co.,  35  W.  Va.  389,  14 
S.   E.  12. 

As  to  yiolation  of  statute  or  ordi- 
nance as  negligence  per  se,  see  post, 
"Duty  Imposed  by  Statute  or  Ordi- 
nance,"  IV,  A,  2,  c. 

III.  Degrees  of  Negligence  or 
Care. 

A.   DEGREES  OI^  NEQLIGENCE. 

Distinction  between  Gross  and  Ordi- 
nary  Negligence  Disapproved. — In  Vir- 
rpnia,  etc.,  R.  Co.  v.  Sayers,  26  Gratt. 
328,  counsel  for  the  appellant  insisted 
that  the  law  recognized  different  de- 
grees of  negligence,  and  it  was  legiti- 
mate for  a  common  carrier  to  limit  his 
liability  to  losses  or  damage  from  all 
causes  except  gross  negligence,  by  ex- 
press contract.  In  answer  to  this  con- 
tention, the  court  said:  "I  think  an 
examination  of  the  authorities  will 
show  that  the  distinctions  between 
'gross'  negligence  and  ordinary  negli- 
gence are  too  vague  and  shadowy  to  be 
of  any  practical  importance  in  the  .ad- 
judication of  questions  of  this  sort. 
The  tendency  of  judicial  opinion  is  ad- 
verse to  any  distinction  between  gross 
and  ordinary  negligence.  In  each  case 
the  negligence,  whatever  epithet  we  give 
it,  is  failure  to  bestow  the  care  and 
skill  which  the  situation  demands,  and 
hence  it  is  more  strictly  accurate  to 
call  it  simply  'negligence.*  The  de- 
cided preponderance  of  authority  is  in 
favor  of  abolishing  the  vague  and  un- 
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certain  distinction  between  the  dif- 
ferent degrees  of  negligence  and  'to 
hold  the  public  carrier  bound  when- 
ever it  is  shown  that  the  loss  or  dam- 
age is  occasioned  by  negligence  at  all, 
whether  gross  or  ordinary;  or,  in  other 
words,  the  carrier  is. bound  to  ordinary 
diligence."  See  generally,  the  title 
CARRIERS,  Yol.  2,  p.  671. 

Distinction  Approved  in  Case  of  Car- 
riers, Voluntary  Licensees  and  Tres- 
passcss. — "Gross  negligence  having 
been  branded  as  an  unmeaning,  vitu- 
perative epithet,  the  modern  tendency 
is  to  discard  its  use,  and  treat  every- 
thing under  the  head  of  ordinary  care, 
and  its  correlative,  simple  negligence. 
But  it  would  be  remarkable  to  find  a 
few  simple  and  useful  gradations  in  al- 
most all  things,  and  yet  none  in  neg- 
ligence. It  may  not  be  generally  use- 
ful in  practice  in  tl^  present  day;  but 
that  is  because  of  the  multiplicity  of 
the  degrees  of  negligence,  and  the  un- 
cvenness  of  the  grades  and  subdivisions, 
and  riot  because  there  is  no  such  thing 
as  gross  negligence.  Railway  Co.  v. 
Arms,  91  U.  S.  489;  Railway  Co.  v. 
McDaniels,  107  U.  S.  464,  2  Sup.  Ct 
932.  To  say  that  it  is  but  the  viola- 
tion of  the  duty  of  ordinary  care  re- 
quired in  the  case  is  but  putting  two 
things  of  different  degrees  in  one  class, 
by  using  'ordinary  care'  as  a  generic 
term;  and  the  term  'ordinary  care'  has 
still  to  be  graded  and  divided  by  the 
jury  by  the  conduct  of  the  prudent  man 
under  the  circumstances,  putting  them- 
selves in  his  place,  and  measuring  what 
is  required  of  him  by  such  circum- 
stances, before  it  can  be  applied.  Thus 
supplemented  by  a  sliding  scale,  and 
thus  made  adaptable  to  measuring  in 
such  practical,  but  indefinite,  way,  the 
care  required,  it  is  found,  no  doubt,  to 
be  more  useful  and  convenient  in  the 
vast  majority  of  modern  cases.  Never- 
theless, this  broad  and  simple  classifi- 
cation is,  with  us,  still  regarded  as  use- 
ful and  convenient  in  two  or  more 
classes  of  cases.  The  terms  'utmost 
care'  and  'slightest  negligence,'  'slight 


care*  and  'gross  negligence,'  are  still 
applied,  especially  in  two  classes  ol 
cases.  The  former,  to  common  car- 
riers of  passengers,  as  in  Parish  v, 
Reigle,  11  Gratt.  697  (decided  in  1854, 
forty  years  ago) ;  Virginia  Cent.  R.  Co. 
V.  Sanger,  15  Gratt.  230— both  still  lead- 
ing authorities  with  us.  In  this  class 
of  cases  the  common  carrier  owes  to 
the  passenger  the  duty  of  exercising 
more  than  ordinary — the  utmost  care. 
The  latter,  to  voluntary  licensees  and 
trespassers.  Wool  wine  v.-  Chesapeake, 
etc.,  R.  Co.,  36  W.  Va.  329,  15  S.  E,  81; 
Spicer  v.  Chesapeake,  etc.,  R.  Co^  34  W. 
Va.  514,  12  S.  E.  553.  In  this  class  of 
cases  the  owner  and  occupant  does  not 
owe  the  duty  of  exercising  ordinary  care; 
but  slight  care,  so  as  not  to  cause  wanton 
injury,  and  thereby  be  guilty  of  gross 
negligence,  discharges  the  only  duty 
he  owes.  Where  one  is  liable  for  the 
slightest  negligence — for  example,  to 
a  passenger — he  must  take  the  great- 
est care.  He  will  be  liable  for  such  in- 
jury from  negligence  as  the  most 
thorough  and  conscientious  diligence 
could  not  have  foreseen  and  prevented. 
Carrico  v.  West  Va.  Cent.,  etc.,  R.  Co., 
35  W.  Va.  389,  399,  14  S.  E.  12.  When 
one  inflicts  upon  a  voluntary  licensee 
a  wanton,  reckless,  heedless  injury,  he 
is  guilty  of  gross  negligence,  and  is 
liable.  See  Woolwine  v.  Chesapeake, 
etc.,  R.  Co.,  36  W.  Va.  329,  15  S.  E. 
81."  Poling  V.  Ohio  River  R.  Co.,  38 
W.  Va.  645,  18  S.  E.  782.  See  post. 
"Duty  of  Owner  or  Occupant  to  Per- 
sons on  Premises,"  IV,  A,  2,  f. 

B.   ORDINARY  CARE. 

Correlative    with     Negligence. — The 

terms  "negligence"  and  "ordinary  care" 
are  correlative  terms.  Norfolk,  etc., 
R.  Co.  V.  Ormsby,  27  Gratt.  455; 
Petersburg  R.  Co.  v,  Hite,  81  Va.  767; 
Fowler  v.  Baltimore,  etc.,  R.  Co.,  18 
W.  Va.  579,  585;  Hoffman  v.  Dickin- 
son, 31  W.  Va.  142,  6  S.  E.  53;  Berns 
V.  Gaston  Gas  Coal  Co.,  27  W.  Va. 
285;  Barrickman  v.  Marion  Oil  Co.,  45 
W.  Va.  634,  32  S.  E.  327. 
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Definitions. — Ordinary  care  has  been 
defined  in  a  number  of  cases  as  such 
care  as  a  person  of  ordinary  prudence 
under  the  circumstances  would  have 
exercised.  Norfolk,  etc.,  R.  Co.  v. 
Ormsby,  27  Gratt.  455;  Fowler  v,  Bal- 
timore, etc.,  R.  Co.,  18  W.  Va.  579; 
Berns  v,  Gaston  Gas  Coal  Co.,  27  W. 
Va.  286;  Hoffman  v.  Dickinson,  31  W. 
Va.  142,  6  S.  E.  53;  Wooddell  v.  West 
Va.  Imp.,  etc.,  Co.,  38  W.  Va.  23,  17 
S.  E.  386;  Barrickman  v.  Marion  Oil 
Co.,  45  W.  Va.  634,  32  S.  E.  327;  New- 
port News,  etc.,  R.  Co.  v.  Bradford,  99 
Va.  117,  37  S.  E.  807;  Petersburg  R. 
€o.  V.  Hite,  81  Va.  767;  Riverside,  Cot- 
ton Mills  V.  Green,  98  Va.  58,  34  S.  E. 
963;  Norfolk,  etc.,  R.  Co.  v.  Stevens, 
97  Va.  631,  34  S.  E.  525.  And  see 
Barker  v.  Ohio  River  R.  Co.,  51  W.  Va. 
423,  41  S.  E.  148;  Meeks  v.  Ohio  River 
R.  Co.,  52  W.  Va.  99,  43  S.  E.  118. 

In  Bertha  Zinc  Co.  v.  Martin,  93  Va. 
791,  805,  22  S.  E.  869,  Buchanan,  J.,  after 
quoting  the  above  definition  of  ordi- 
nary care,  said:  "This  was  the  doc- 
trine laid  down  by  this  court  in  the 
case  of  Norfolk,  etc.,  R.  Co.  v.  Ormsby, 
27  Gratt.  455,  and  which  has  been  re- 
iterated in  subsequent  cases  as  late  as 
the  case  of  Richlands  Iron  Co.  v. 
Elkins,  90  Va.   249,  261,   17   S.   E.   890." 

"Ordinary  care  means  such  care  as 
is  taken  by  men  of  ordinary  sense  and 
prudence  to  avoid  injury  to  their  own 
interest.  It  depends  upon  and  varies 
with  the  circumstances  of  the  particu- 
lar case.  Ordinary  care  with  refer- 
ence to  the  management  of  a  railroad 
means  that  degree  of  care  which  the 
majority  of  prudent  and  careful  men 
would  take  in  the  same  situation  to 
avoid  the  same  risks  to  their  own  per- 
sons." Petersburg  R.  Co.  v.  Hite,  81 
Va.   767. 

By  "ordinary  care"  is  meant  such 
watchfulness,  caution,  and  foresight  as, 
under  all  the  circumstances  of  the  par- 
ticular service,  a  corporation  controlled 
by  prudent  and  careful  officers  ought  to 
exercise.  Wooddell  v.  West  Va.  Imp., 
«tc.,  Co.,  38  W.  Va.  23,  17  S.  E.  386. 


Dependent  on  Facts  of  Particular 
Case. — What  is  ordinary  care  depends 
upon  and  varies  with  the  facts  and  cir- 
cumstances of  the  particular  case.  Nor- 
folk, etc.,  R.  Co.  V.  Ormsby,  27  Gratt. 
455;  Newport  News,  etc.,  R.  Co.  v. 
Bradford,  99  Va.  117,  37  S.  E.  807; 
Bertha  Zinc  Co.  v.  Martin,  93  Va.  791, 
22  S.  E.  869;  Chesapeake,  etc.,  R.  Co.  z\ 
Clowes,  93  Va.  189,  24  S.  E.  832;  Peters- 
burg R.  Co.  V.  Hite,  81  Va.  767;  Fowler 
V.  Baltimore,  etc.,  R.  Co.,  18  W.  Va. 
579;  Partlett  v.  Dunn,  102  Va.  459,  46 
S.  E.  467;  Dimmey  v.  Wheeling,  etc,  R. 
Co.,  27  W.  Va.  32;  Winchester  v.  Car- 
roll, 99  Va.  727,  40  S.  E.  37;  Raines  v. 
Chesapeake,  etc.,  R.  Co.,  39  W.  Va.  50, 
19  S.  E.  565;  Norfolk,  etc.,  R.  Co.  v. 
Stevens,  97  Va.  631,  34  S.  E.  525; 
Roanoke  v.  Shull,  97  Va.  419,  34  S.  E. 
84;  Snyder  v.  Pittsburg,  etc.,  R.  Co.,  11 
W.  Va.  14;  Hoffman  v.  Dickinson,  31 
W.  Va.  142,  6  S.  E.  53;  Gunn  v.  Ohio 
River  R.  Co.,  36  W.  Va.  165,  14  S.  E. 
465.  See  also,  Washington  v.  Balti- 
more, etc.,  R.  Co.,  17  W.  Va.  190; 
Sebrell  v.  Barrows,  36  W.  Va.  212,  14 
S.   E.  996. 

The  duty  is  dictated  and  measured 
by  the  exigencies  of  the  occasion. 
Danville  R.,  etc.,  Co.  v,  Hodnett,  101 
Va.  361,  43  S.  E.  606. 

"Negligence  is  the  violation  of  the 
duty  of  taking  care — such  care  as  the 
circumstances  impose.  'There  is  no 
absolute  or  intrinsic  negligence.  It  is 
always  relative  to  some  circumstances 
©f  time,  place,  manner,  or  person.* 
Degg  V.  Railway  Co.,  1  Hurl.  &  N.  773, 
T81;  1  Bev.  Neg.  11;  Railway  Co.  v. 
Ives,  144  U.  S.  408,  12  Sup.  Ct.  679.'" 
Dicken  v.  ^Liverpool  Salt,  etc.,  Co.,  41 
W.  Va.  511,  23  S.  E.  582. 

Ordinary  care  is  not  fixed,  but  vari- 
able, depending  upon  the  reasonable 
requirements  to  be  exacted  from  the 
prudent  man  of  skill  in  the  business, 
under  the  circumstances.  Gunn  v.  Ohio 
River  R.  Co.,  36  W.  Va.  165,  14  S.  E- 
465. 

What  may  be  negligence  under  one 
condition  of  facts  would  not  only  not 


356 


Negligence 


be  negligence  but  the  highest  prudence 
under  a  different  condition  of  facts. 
Chesapeake,  etc.,  R.  Co.  v.  Clowes,  93 
Va.   189,   24   S.   E.   832. 

That  which  would  be  ordinary  care 
in  one  case  might  be  gross  negligence 
in  another.  Newport  News,  etc.,  R. 
Co.  V.  Bradford,  99  Va.  117,  37  S.  R. 
807;  Winchester  v.  Carroll,  99  Va.  727, 
40  S.  E.  37;  Bertha  Zinc  Co.  v.  Martin, 
93  Va.  791,  22  S.  E.  869;  Snyder  V. 
Pittsburg,  etc.,  R.   Co.,  11   W.  Va.   14. 

"How  much  care  will,  in  a  given 
case,  relieve  a  party  from  the  imputa- 
tion of  gross  negligence,  or  what  omis- 
sion will  amount  to  the  charge,  !S 
necessarily  a  question  of  fact,  depend- 
ing upon  a  great  variety  of  circum- 
stances, which  the  law  can  not  exactly 
define."  Carrington  v.  Ficklin,  33 
drntt   670,   678. 

"In  the  case  of  Grand  Trunk  R.  Co. 
:'.  Wcs,  144  U.  S.  417,  418,  it  is  said: 
Tfce  terms  "ordinary  care,"  "reasonable 
:>ni4ence"  and  such  like  terms,  as  ap- 
;vl4cd  to  the  conduct  and  affairs  of  men, 
liMre  a  relative  significance,  and  can 
\\%i  be  arbitrarily  defined.  What  may 
le  deemed  ordinary  care  in  one  case 
niay,  under  different  surroundings  and 
circumstances,  be  gross  negligence.' " 
Mhnball  v.  Friend,  95  Va.  125,  27  S. 
E.  961. 

Ordinary  care  does  not  require  one 
absokitely  to  refrain  from  exposing 
himself  to  danger.  It  does  require, 
bcwcver,  such  watchfulness  and  pre- 
cAtstifxn  to  avoid  coming  into  contact 
with  danger  as  a  person  of  ordinary 
prudence  would  use  under  like  circum- 
stances for  his  own  protection,  in  view 
of  the  danger  to  be  avoided.  Newport 
News,  etc.,  R.  Co.  v,  Bradford,  99  Va. 
117,  yt  S.  E.  807. 

Even  when  a  party  is  responsible,  the 
ctrotimstances  in  which  he  is  placed 
must  be  considered  in  determining 
\vhetli«r  he  be  negligent.  If  the  cir- 
cnmstnnces  are  such  as  naturally  cause 
him  great  excitement,  the  law  does  not 
require  him  to  exhibit  the  coolness  and 
to  exercise  the  sound  judgment  which 


would  be  required  of  him  under  other 
circumstances.  Washington  v.  Balti- 
more, etc.,  R.  Co.,  17  W.  Va.  190. 

In  Norfolk,  etc.,  R.  Co.  v.  Ormsby, 
27  Gratt.  455,  the  court  in  illustration 
of  the  rule  that  ordinary  care  depends 
on  the  circumstances  of  the  particular 
case,  etc.,  said:  "For  instance,  the  de- 
fendants a  (railroad  company)  while 
running  along  their  road  through  the 
country  would  not  be  required  to  take 
the  same  care  as  when  passing  a  cross- 
ing where  the  highway  crosses  their 
road — they  must  exercise  a  greater  de- 
gree of  care;  and  when  they  enter  the 
city  and  pass  along  the  streets  where 
many  persons  are  passing,  and  where 
there  are  dwelling  houses  on  each  side 
of  the  street,  they  must  exercise  greater 
care." 

In  McVey  v,  Chesapeake,  etc.,  R. 
Co.,  46  W.  Va.  Ill,  32  S.  E.  1012,  it 
was  held,  that  the  defendant,  in  oper- 
ating its  road  on  tracks  through  the 
town,  which  tracks  are  used  by  the 
public  as  a  footway,  should  use  ordi- 
nary care  and  diligence.  What  con- 
stitutes ordinary  care  and  diligence  de- 
pends upon  circumstances,  and  must  be 
commensurate  with  the  dangers  inci- 
dent to  the  handling  of  its  cars  and 
trains  at  that  particular  place.  See  the 
titles  CROSSINGS,  vol.  4,  p.  122; 
RAILROADS. 

The  general  rule  is  that  persons  in 
the  lawful  use  of  fire  must  exercise  or- 
dinary care  to  prevent  it  from  injuring 
others.  What  is  ordinary  care  and 
prudence  depends  on  the  circumstances 
of  the  particular  case.  The  greater  the 
danger  of  communicating  fire  to  the 
property  of  others,  the  more  the  pre- 
cautions and  the  greater  the  vigilance 
necessary  to  constitute  such  care. 
Collins  V.  George,  102  Va.  509,  46  S. 
E.  684.  See  the  title  FIRES,  vol.  6. 
P.   120. 

Rule  Not  Altered  by  Statutes  or  Or- 
dinances Regulating  Speed,  Requiring 
Signals,  etc. — In  Petersburg  R.  Co.  v. 
Hite,  81  Va.  767,  the  court  instructed 
the  jury  that  the  provisions  of  the  city 
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ordinance  regulating  speed  of  railroad 
trains  within  the  city  limits  and  re- 
quiring the  ringing  of  bell  while  loco- 
motives were  passing  along  or  across 
any  street,  etc.,  were  cumulative  only, 
and  that  the  company  was  still  bound 
to  use  such  other  precautions  as  were 
required  in  the  prudent  and  skillful 
management  of  its  road,  in  order  to 
prevent  injuries  from  fright  as  well  as 
from  collision. 

Degree  of  Care  Dependent  on  Rea- 
son to  Apprehend  Danger. — **Negli- 
gence  consists  in  the  failing  to  exer- 
cise that  ordinary  care  which  a  party 
ought  to  exercise  under  the  particular 
cii^cumstances  in  which  he  is  placed; 
and  therefore  a  different  degree  of  care 
is  required  when  there  is  reason  to 
apprehend  danger,  from  that  which  is 
necessary  when  none  is  to  be  appre- 
hended. Johnson  v.  Baltimore,  etc.,  R. 
Co.,  25  W.  Va.  570;  Railroad  Co.  v, 
Ogicr,  35  Pa.  St.  60."  Nuzum  v.  Pitts- 
burg, etc.,  R.  Co.,  30  W.  Va.  228,  4  S.  E. 
242.  See  post,  "Result  Must  Be  Such  as 
Might  Reasonably  Have  Been  Fore- 
seen," IV,  C,  3;  "Act  Must  Be  One 
from  Which  Injury  Might  Reasonably 
Have  Been  Anticipated,"  V,  C,  2. 

Degree  of  Care  Required  in  Selling 
or  Handling  Poisonous  or  Dangerous 
Substances.  —  Apothecaries,  druggists 
and  all  persons  engaged  in  manufac- 
turing, compounding,  or  selling  drugs, 
poisons  or  medicines,  ^re  required  to 
be  extraordinarily  skillful,  and  to  use 
the  highest  degree  of  care  known  to 
practical  men  to  prevent  injury  from 
the  use  of  such  articles  and  compounds. 
Peters  v,  Johnson,  50  W.  Va.  644,  41 
S.   E.   190. 

"Such  persons  are  liable  for  the 
slightest  negligence  and  for  ignorance 
and  incapacity."  Peters  v.  Johnson, 
50  W.  Va.  644,  41  S.  E.  190. 

A  persoii  or  corporation  engaged  in 
furnishing  natural  gas  to  stoves,  heat- 
ers, pipes,  etc.,  for  purposes  of  domestic 
light,  heat,  and  fuel  in  a  dwelling  house, 
is  bound  to  exercise  such  care,  skill, 
and  diligence  in  all  its  operations  as  is 


called  for  by  the  delicacy,  difficulty, 
and  dangerousness  of  the  nature  of  the 
business,  that  injury  to  others  may  not 
be  caused  thereby;  that  is  to  say,  if 
the  delicacy,  difficulty,  and  danger  are 
extraordinarily  great,  extraordinary 
skill  and  diligence  is  required.  Bar- 
rickman  v.  Marion  Oil  Co.,  45  W.  Va. 
6:{4,  32  S.   E.  327. 

''Appellant  was  engaged  in  the  busi- 
ness of  transporting  and  furnishing  to 
consumers  an  article  of  trade  and 
traffic  of  the  most  delicate,  explosive, 
and  inflammable  nature,  and  very  dan- 
gerous, and  the  care  and  diligence  of 
appellant  must  be  commensurate  with 
the  danger  incident  to  the  handling  of 
the  commodity."  Barrickman  v.  Marion 
Oil  Co.,  45  W.  Va.  634.  32  S.  E.  327. 
See  also.  Standard  Oil  Co.  v,  Wake- 
field, 102  Va.  824,  47  S.   E.  830. 

Degree  of  Care  and  Prudence  as  De- 
pendent on  Relationship  of  Parties. — 
As  to  the  degree  of  care  to  be  exer- 
cised as  depending  upon  the  relation- 
ship of  the  parties,  see  the  appropriate 
titles  in  this  work  as,  for  instance,  the 
titles  AGENCY,  vol.  p.  241;  AT- 
TORNEY AND  CLIENT,  vol.  2,  p. 
161;  BAILMENTS,  vol.  2,  p.  227;  CAR- 
RIERS, vol.  2,  p.  671;  MASTER  AND 
SERVANT,  vol.  9,  p.  657. 

As  to  the  duty  of  the  jury  to  deter- 
mine under  proper  instructions  the 
question  of  the  presence  or  want  of 
ordinary  care  in  view  of  all  the  facts 
and  circumstances,  see  post,  "Province 
of  Court  and  Jury  in  Actions  Founded 
on  Negligence,"  VII,  D. 

IV.  Essentials  of  Liability  for 
Negligence. 

A.  EXISTENCE  OF  AND  BREACH 
OF  DUTY. 

1.  General  Principles, 
a.  Breach  of  Duty  Owing  to  Person 
Injured  as  Basis  of  Liability. 
In  General. — It  is  a  fundamental 
proposition  that  on  the  basis  of  neg- 
ligence there  can  be  no  recovery  of 
damages,  unless  the  defendant  owed  a 
duty   to   the   party  injured,   no  matter 
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what  his  damage  may  be.  Where  there 
is  no  duty  violated,  there  can  be  no 
negligence.  Norfolk,  etc.,  R.  Co.  v. 
Wood,  99  Va.  156,  37  S.  E.  846;  Carson 
Lime  Co.  v.  Rutherford,  102  Va.  244, 
46  S.  E.  304;  Clark  v.  Richmond,  83  Va. 
355,  51  S.  E.  369;  Washington  v.  Bal- 
timore, etc.,  R.  Co.,  17  W.  Va.  190; 
Woolwine  v.  Chesapeake,  etc.,  R.  Co., 
36  W.  Va.  329,  15  S.  E.  81;  Poling  v. 
Ohio  River  R.  Co.,  38  W.  Va.  645,  18 
S.  E.  782;  Dicken  v.  Liverpool  Salt, 
etc,  Co.,  41  W.  Va.  511,  23  S.  E.  582; 
Ritz  V.  Wkecling,  45  W.  Va.  262,  31  S. 
E.  993;  Uthcrmohlcn  v.  Bogg's  Run 
Co.,  50  W.  Va.  457,  40  S.  E.  410; 
Peters  v.  Johnson,  50  W.  Va.  644,  41 
S.  E.  190;  Williams  v.  Belmont  Coal, 
etc.,  Co.,  55  W.  Va.  84,  46  S.  E.  802. 

There  can  be  no  fault  or  negligence 
or  breach  of  duty  where  there  is  no  act 
or  service  or  contract  which  a  party 
is  bound  to  perform  or  fulfill.  Wool- 
wine  V,  Chesapeake,  etc,  R.  Co.,  36  W. 
Va.  329,  15  S.  E.  81. 

"An  essential  ingredient  in  any  con- 
ception of  negligence  is  that  it  involves 
the  violation  of  a  legal  duty,  which  one 
person  owes  to  another — the  duty  to 
take  care,  for  the  safety  of  the  person 
or  property  of  the  other;  and  the  con- 
verse proposition  is  that,  where  there 
is  no  legal  duty  to  exercise  care,  there 
can  be  no  actionable  negligence." 
Thompson  on  Negligence,  vol,  1,  §  3, 
quoted  in  Uthermohlen  v.  Bogg's  Run 
Co.,  50  W.  Va.  457,  40  S.  E.  410,  and  in 
Carson  Lime  Co.  v.  Rutherford,  102 
Va.  244,  46  S.   E.   304. 

"There  can  be  no  negligence  charged 
upon  a  person  unless  he  rests  under  a 
duty  to  the  person  complaining  of  dam- 
age at  his  hands;  for  if  there  is  no 
duty  violated,  though  there  may  be 
grave  damage  befalling  the  complain- 
ing party,  he  has  no  ground  of  action. 
It  is  a  case  denominated  in  law  as 
'damnum  absque  injuria'^-damage  done, 
but  without  violation  of  a  right  in  the 
injured  party;  a  misfortune  unaccom- 
panied by  a  breach  of  duty  by  the  party 
inflicting  the  injury.    Shear.  &  R.  Neg., 


§  8."     Ritz  V.  Wheeling,  45  W.  Va.  262, 
31   S.   E.  993. 

"Our  own  cases  sustain  the  doctrine 
of  immunity  where  there  is  no  duty 
placed  by  the  law  upon  the  party 
sought  to  be  charged  with  damages. 
By  reason  of  this  doctrine,  the  case  of 
Woolwine  v.  Chesapeake,  etc.,  R.  Co.^ 
36  W.  Va.  329,  15  S.  E.  81,  denied  re- 
lief to  a  man  who  visited  a  telegraph 
office  kept  by  a  railroad  company  to 
make  a  call  of  friendship  on  the  oper- 
ator, and  was  injured  by  negligence 
of  the  railroad's  servants.  And  by 
reason  of  this  doctrine,  in  Poling  v. 
Ohio  River  R.  Co.,  38  W.  Va.  645,  la 
S.  E.  782,  no  damages  were  conceded 
for  the  death  of  a  person  standing  on 
the  railroad  grounds,  and  killed  by  rea- 
son of  a  defective  apparatus  used  to 
catch  mail  from  a  passing  train.  And 
by  reason  of  the  same  doctrine,  in 
Dicken  v,  Liverpool  Salt,  etc.,  Co.,  41 
W.  Va.  511,  23  S.  E.  582,  recovery  was 
denied  for  the  injury  of  a  little  child 
crippled  by  a  car  while  on  a  train  road 
of  a  salt  company.  Such  must  be  the 
ruling  as  long  as  private  ownership  in 
property  is  recognized,  as  to  hold 
otherwise  would  detract  from  the  law- 
ful dominion  of  a  man  over  his  own 
property,  and  contravene  the  canon  of 
property  expressed  in  the  Dicken 
Case,  that  *a  party  who  is  using  his 
own  property  in  a  lawful  way  can  not 
be  guilty  of  a  breach  of  duty  to  any 
one.'"  Ritz  v.  Wheeling,  45  W.  Va. 
262,  31  S.  E.  993. 

Duty  Must  Be  Due  to  Party  Injured. 
— "Although  a  defendant  owed  a  duty 
to  other  persons,  yet  if  he  did  not  owe 
it  to  the  plaintiff,  his  action  will  not 
lie.  The  duty  must  be  due  to  the  party 
injured,  and  the  declaration  must  show 
this.  1  Sh.  &  Red.  on  Neg.,  §  8;  Cooley 
on  Torts  (2d  Ed.),  791,  792;  Bish.  on 
Non-Contract  Law,  §  446;  2  Jaggard 
on  Torts,  826;  Baltimore,  etc.,  R.  Co. 
V.    Whittington,    30    Gratt.    805,   810;    1 

Ch.    PI.,    270.    397."      Norfolk,    etc.,    R. 

Co.  V.  Wood,  99  Va.  156,  37  S.  E.  846. 
As  to  the  necessity  for  alleging  the 
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existence  of  duty  and  the  breach 
thereof,  form  and  sufficiency  of  such 
allegation,  etc.,  see  post,  ''Allegations 
as  to  Defendant's  Negligence,"  VII, 
A,  1,  a. 

b.  No  Liability  in  Absence  of  Negli- 
gence in  Exercise  of  Legal  Rights. 
(1)    In  GcneraL 

A  party  who  is  using  his  own  prop- 
erty in  a  lawful  way  can  not  be  guilty 
of  a  breach  of  duty  to  any  one.  Dicken 
V.  Liverpool  Salt,  etc.,  Co.,  41  W.  Va. 
511,  23  S.  E.  5«2;  Ritz  v.  Wheeling,  45 
W.  Va.  262,  31  S.  E.  993;  Snyder  v. 
Philadelphia  Co.,  54  W.  Va.  149,  46 
S.  E.  36«. 

As  to  the  duty  to  exercise  one's 
rights  so  as  not  to  injure  another,  see 
post,  "Implied  Duty  to  Refrain  from 
Injury  to  Others,"  IV,  A,  2,  a. 

"In  the  case  of  Cosulich  v.  Standard 
Oil  Co.,  122  N.  Y.  118  (19  Amr.  St.  R. 
475),  this  subject  is  fully  considered 
and  the  results  stated  that  one  con- 
ducting lawful  business  is  not  under 
obligation  of  saving  others  harmless 
from  it  by  inevitable  accident,  and  he 
performs  his  duty  when  he  uses  rea- 
sonable care  to  save  others  from  in- 
jury, and  that  he  who  alleges  negli- 
gence as  a  foundation  of  his  right  to 
recovery  must  point  out  by  evidence 
the  defendant's  fault,  as  the  presump- 
tion is,  until  the  contrary  appears,  that 
every  man  has  performed  his  duty." 
Veith  V.  Hope  Salt  Co.,  51  W.  Va.  96, 
41   S.   E.  187. 

As  to  presumptions  and  burden  of 
proof  in  actions  for  negligent  injuries, 
see  post,  "Presumptions  and  Burden  of 
Proof,"  VII,  B,  1. 

English  and  American  Rule  Stated  and 
Construed^In  Veith  v.  Hope  Salt  Co., 
51  W.  Va.  96,  41  S.  E.  187,  the  court, 
after  stating  that  under  the  facts  in 
the  case  the  plaintiff  had  received  dam- 
ages without  fault  on  her  part  from 
the  act  of  her  neighbor  and  that  it 
might  seem  plausible  to  say  that  this 
neighbor  is  answerable,  said:  "Such  is 
the  law  under  some  decisions  very  well 


considered  in  England,  particularly  the 
case  of  Fletcher  v.  Rylands,  1  Exchq. 
265,  L.  R.,  where  a  party  constructed  a 
water  reservoir  upon  his  land  and  the 
water  burst  through  into  some  coal 
shafts  which  had  been  made  by  an- 
other party,  not  known  to  the  owner 
of  the  reservoir.  The  owner  of  the 
reservoir  was  held  liable  for  damages 
upon  the  ground  that  anyone  who  for 
his  own  purposes  brings  upon  his  own 
land  anything  that  may  do  mischief,  or 
does  mischief,  does  so  at  his  peril,  and 
if  injury  results  therefrom  to  an- 
other, he  is  prima  facie  answer-* 
able  for  all  damages  therefrom. 
But  such  is  not  the  American  law. 
That  law  says  that  the  English  rule 
detracts  from  the  right  of  the  owner 
of  land  to  use  it  in  legitimate  busi- 
ness, detracts  from  the  efficacy  of  that 
ownership,  cripples  a  plain  right  of 
ownership,  and  makes  that  owner  an 
insurer  against  harm  to  others  result- 
ing from  mere  accident  in  the  lawful 
use  of  his  property.  The  American  law 
does  not  make  mere  damage  a  prima 
facie  cause  of  action,  but  requires  neg- 
ligence on  the  part  of  him  who  inflicts 
the  injury.  That  latest  and  best  work 
on  the  subject  of  negligence,  Thomp- 
son's Commentaries  on  The  Law  of 
Negligence,  in  vol.  1,  §  14,  lays  down 
the  law  thus:  *If,  in  the  prosecution 
of  a  lawful  act,  a  casualty  purely  ac- 
cidental happen,  and  one  which  can 
not  be  ascribed  to  any  want  of  due 
care  or  skill  on  the  part  of  the  party 
sought  to  be  made  liable  therefor,  no 
matter  how  grievous,  no  action  can  be 
supported  for  the  damage  arising  there- 
from. The  meaning  is  that  where  a 
man,  proceeding  in  a  lawful  business, 
exercises  reasonable  care,  the  law  does 
not  make  him  an  insurer  of  others 
against  those  consequences  of  his  ac- 
tions, which  reasonable  care  and  fore- 
sight could  not  have  prevented.  The 
law  justly  ascribes  such  consequences 
to  inevitable  misfortune,  or  the  act  of 
God,  and  leaves  the  harm  resulting 
from  them  to  be  borne  by  him  upon 
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whom  it  falls.  The  contrary  would 
obviously  be  against  public  policy,  be- 
cause it  would  impose  so  great  a  re- 
straint upon  freedom  as  materially  to 
check  human  enterprise.  In  such  cases, 
tl  erefore,  the  law  contents  itself  with 
inquiring  whether  any  other  person 
than  the  sufferer  was  at  fault,  and  if 
so,  it  requires  him  to  reimburse  the 
sufferer  for  his  loss,  unless  the  sufferer 
himself  was  also  at. fault.'" 

niustrationt. — Where  one  places  a 
steam  boiler  upon  his  premises  and 
Operates  the  same  in  lawful  business 
with  care  and  skill,  so  that  it  is  no 
nuisance,  in  tht  absence  of  proof  of 
f:iult  or  negligence  in  him,  he  is  not 
liable  for  damages  to  his  neighbor  oc- 
casioned by  the  explosion  of  the  boiler. 
Veith  V.  Hope  Salt  Co.,  51  W.  Va.  »6, 
41  S.  E.  187. 

A  railroad  company  is  not  liable  for 
injuries  received  from  horses  becoming 
frightened  upon  a  highway  at  the  mere 
*^ight  of  its  trains,  or  the  noises  neces- 
sarily incident  to  the  running  of  the 
train  and  the  operation  of  the  road. 
Nor  is  it  liable  for  failure  to  sound  its 
whistle  at  a  point  where  it  is  forbidden 
to  do  so  either  by  statute  or  an  ordi- 
nance of  a  municipal  corporation. 
Southern  R.  Co.  v.  Cooper,  98  Va.  299, 
::r,  S.  E.  388. 

O)  Liability  as  Insurer  in  Case  of 
Wrongful  Acts. 
In  Veith  v.  Hope  Salt  Co.,  51  W.  Va. 
U6,  41  S.  E.  187,  the  court  after  quoting 
from  Thompson  on  Negligence,  vol.  1, 
p.  14,  to  the  effect  stated  in  the  pre- 
ceding section,  continues  the  quota- 
tion as  follows:  "This  doctrine,  how- 
'^^^er,  is  predicated  only  of  unforeseen 
accidents  which  result  from  the  doing 
of  lawful  acts.  If  a  person  do  an  act 
which  is  wrongful  per  se,  or  in  nature 
of  a  public  nuisance,  he  becomes,  in 
respect  of  it,  an  insurer  to  the  public, 
and  is  liable  for  any  injury  which  may 
happen  in  consequence  of  it  to  a  per- 
son in  the  exercise  of  ordinary  care, 
irrespective  of  any  question  as   to  the 


degree  of  skill  or  diligence  exercised 
by  himself,  his  agents  or  servants,  to 
prevent  such  injury.** 

As  to  liability  for  nuisances,  see  the 
title  NUISANCES. 

c.   Liability  for  Negligent  Acta  of  An- 
other. 

The  liability  of  a  third  person,  to 
the  person  injured,  for  the  negligence 
of  another,  proceeds  upon  the  maxim 
qui  facit  per  alium,  facit  per  se,  and 
presupposes  the  existence  of  the  re- 
lation of  master  and  servant  between 
such  third  person  and  the  person  ac- 
tually guilty  of  the  negligent  act.  It  is 
founded  upon  the  right  which  the  em- 
ployer has  to  select  his  servants  and  to 
discharge  them  if  not  competent  or 
skillful,  and  to  direct  and  control  them 
while  in  his  employ.  The  servant  is 
regarded  as  an  instrument  set  in  mo- 
tion by  the  master,  and  if  any  injury 
occurs  to  another  through  the  negli- 
gence or  unskillfulness  of  such  servant, 
while  in  the  course  of  his  employment, 
it  is  deemed  reasonable  that  he  who 
has  selected  the  servant  should  be  an- 
swerable for  such  injury.  Muse  v. 
Stern,  82  Va.  31.  Soe,  for  a  full  treat- 
ment of  this  question,  the  title  MAS- 
TER AND  SERVANT,  vol.  9,  p.  727. 

9.    How  Duty  Imposed  and  to  Whom 

Due. 
a.    Implied  Duty  to  Refrain  from  In- 
jury to  Others. 

In  General. — The  liability  to  make 
reparation  for  an  injury  by  negligence 
is  founded  upon  an  original  moral  duty, 
enjoined  upon  every  person,  so  to  con- 
duct himself,  or  exercise  his  own  rights, 
as  not  to  injure  another.  Blaine  v. 
Chesapeake,  etc.,  R.  Co.,  9  W.  Va.  252. 
See  the  title  MAXIMS,  vol.  9,  p.  730. 

"It  is  a  principle  vital  and  indis- 
pensable in  organized  society  that 
everyone  must  so  use  his  property  as 
not  to  injure  others.  Although  he  has 
the  right  to  the  exclusive  dominion  and 
enjoyment  of  his  own  property  and 
may  do  with  it  as  he  pleases,  he  must 
respects  the    lives,    limbs,    health    and 
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property  of  others  to  the  extent  of 
exercising  at  least  ordinary  care  for 
their  safety  in  the  use  of  his  property. 
Such  right  of  dominion  and  enjoyment 
in  him  is  met  and  limited  by  the  same 
right  existing  in  other  people.  He 
must  live  and  let  live.  He  owes  a 
duty  to  the  other  and  he  must  so  use 
his  own  property  as  not  to  injure  him. 
At  least,  negligence  or  willful  miscon- 
duct on  the  part  of  the  one  in  the  use 
of  his  own  property  resulting  in  in- 
jury to  the  other  makes  him  liable. 
Powell  V.  Bentley,  etc.,  Furniture  Co., 
34  W.  Va.  804,  12  S.  E.  1085;  Wilson 
V.  Phoenix  Powder  Mfg.  Co.,  40  W. 
Va.  413,  21  S.  E.  1035.  52  Am.  Rep. 
too;  McGregor  v.  Camden,  47  W.  Va. 
103,  34  S.  E.  936.  The  cases  of  Dicken 
r.  Liverpool  Salt,  etc.,  Co.,  41  W.  Va. 
511.  23  S.  E.  582;  Wool  wine  v.  Rail- 
way Co.,  36  W.  Va.  329,  and  Poling  v. 
Railway  Co.,  38  W.  Va.  645,  relied  upon 
by  the  plaintiff  in  error,  do  not  sup- 
port its  contention.  The  lanp^uage 
<luoted  from  the  first,  'A  party  who  *s 
using  his  own  property  in  a  lawful  way 
can  not  be  guilty  of  a  breach  of  duty 
to  anyone,'  implies  that  he  has  not 
been  guilty  of  negligence  or  willful 
misconduct  in  the  use  thereof,  and  in 
all  those  cases  it  was  determined  by 
the  process  of  the  law  that  there  had 
been  no  negligence."  Snyder  v.  Phil- 
adelphia Co.,  54  W.  Va.  149,  46  S.  E. 
366. 

Illustrations. — The  owner  of  a  gas 
well,  situated  near  a  public  highway, 
may  lawfully  open  it  for  the  iiuvpose 
of  allowfng  the  gas  to  blow  the  water 
out  of  it,  although  the  noise  thctcby 
made  is  clearly  such  as  to  frighten  the 
horses  of  persons  riding  or  driving 
along  the  highway;  but,  in  doini;  so, 
he  must  exercise  care  not  thereby  to 
inflict  injury  upon  such  persons  or  their 
property.  Snyder  v.  Philadelphia  Co., 
34  W.  Va.   149,  46  S.  E.  366. 

Persons  using  horses  on  the  high- 
way in  close  proximity  to  such  well, 
and  seeing  an  agent  of  the  owner  at  or 
near  it.  have  the  right  to  presume  that 


ke  will  not  open  it  without  warning, 
•r  tirst  looking  for  travelers  on  the 
road,  and  are  not  guilty  of  contribu- 
tory negligence  in  failing  to  turn  and 
ly  from  it,  or  in  failing  to  give  warn- 
ing of  their  presence.  Snyder  v.  Phil- 
adelphia Co.,  54  S.  E.  149,  46  S.  E.  366. 

b.  Duty  Arising  from  Contractual  Re- 

lations. 

In  GeneraL — The  duty,  negligence  in 
the  performance  of  which  will  impoac 
liability  upon  the  defendant,  may  an4l 
often  does  arise  from  the  contractual 
relation  of  the  parties.  See  generally, 
the  titles  CONTRACTS,  vol.  3,  p.  307; 
DAMAGES,  vol.  4,  p.  162.  For  specific 
illustrations  of  liability  for  negligence 
arising  from  the  contractual  relation  of 
the  parties,  see  the  appropriate  titles, 
as,  for  instance,  the  titles  AGENCY, 
vol.  1,  p.  240;  ATTORNEY  AND 
CLIENT,  vol.  2,  p.  144;  BAILMENTS, 
vol.  2,  p.  2»3;  CARRIERS,  vol.  2,  p. 
671;  INDEPENDENT  CONTRACT- 
ORS, vol.  7,  p.  363;  MASTER  AND 
SERVANT,  vol.  9,  p.  657. 

Power  to  Contract  against  Liability 
for  Negligence. — A  stipulation  for  ex- 
emption from  liability  for  negligence 
is  against  public  policy  and  void  inde- 
pendently of  §  1296  of  Virginia  Code 
of  1887.  Johnson  v.  Richmond,  etc., 
R.  Co..  86  Va.  975,  11  S.  E.  829.  See 
the  titles  CARRIERS,  vol.  2,  p.  671; 
ILLEGAL  CONTRACTS,  vol.  7,  p. 
241. 

c.  Duty  Imposed  by  Statute  or  Ordi- 

nance. 

Duties  Enjoined  by  Law  for  the  Pro- 
tection and  Safety  of  the  Public— The 
omission  of  a  duty  enjoined  by  the 
law  for  the  protection  and  safety  of 
the  public  by  a  common  carrier  is  legal 
negligence.  Carrico  v.  West  Va.  Cent., 
etc.,  R.  Co.,  35  W.  Va.  389.  14  S.  E.  12. 

The  doctrine  of  the  nonliability  of 
one  for  the  negligence  of  another  be- 
cause the  latter  is  an  independent  con- 
tractor does  not  apply  to  relieve  the 
former  from  liability  for  the  omission 
of  a  duty   imposed   upon  him  by  law   in 
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behalf  of  the  safety  of  the  public.  Car- 
rico  V.  West  Va.  Cent.,  etc.,  R.  Co., 
39  W.  Va.  86,  19  S.  E.  571.  See  the 
title  INDEPENDENT  CONTRACT- 
ORS, vo).  7,  p.  367. 

Any  want  of  diligence  in  performing 
duties  imposed  by  the  law  upon  the  de- 
fendant is  negligence.  Tompkins  v. 
Kanawha   Board,  21  W.  Va.   224. 

"Where  the  violation  of  an  ordi- 
nance or  a  statute  is  the  proximate 
cause  of  an  injury,  the  wrongdoer  is 
liable  therefor.  2  Elliott  on  Railroads, 
§  711;  Petersburg  R.  Co.  v.  Hitc,  81 
Va.  7«7,  771."  Southern  R.  Co.  v. 
Cooper,  98  Va.  299,  304,  36  S.  E.  388. 

In  Petersburg  R.  Co.  v.  Hite,  81  Va. 
7*7,  which  was  an  action  for  the  neg- 
ligent and  unlawful  operation  of  an 
engine  in  violation  of  a  city  ordinance, 
the  following  instructions  ^y^n  by  the 
trial  court  were  held  entirely  unob- 
jectionable: "The  court  instructs  the 
jury  that  an  ordinance  of  the  city  of 
Petersburg  requires  that  no  engine 
shall  be  drawn  or  propelled  upon  any 
railroad,  in  or  across  any  street  in  said 
city  at  a  greater  rate  of  speed  than  (3) 
miles  an  hour,  or  faster  than  the  or- 
dinary walk  of  a  man;  and  that  while 
any  locomotive  shall  be  passing  along 
or  across  any  street,  and  also  while 
the  same  shall  be  approaching  and 
within  (50)  yards  of  any  street,  the 
bell  on  such  locomotive  shall  be  kept 
constantly  ringing.  And  if  the  jury 
believe  from  the  evidence  that  the  in- 
jury done  to  the  plaintiff  was  the  result 
of  a  failure  on  the  part  of  the  defend- 
ant company,  or  its  agents  and  serv- 
ants, to  comply  with  any  one  or  more 
of  the  said  requirements  of  said  ordi- 
nance, they  must  find  for  the  plaintiff.'* 

Where  a  statute  imposes  upon  a  rail- 
road company  the  duty  of  sounding 
the  whistle  on  its  locomotive  engines 
approaching  a  crossing  of  a  highway 
for  the  purpose  of  preventing  a  col- 
lision with  travellers  on  the  highway, 
or  frightening  their  teams,  and  the 
company  fails  to  perform  that  duty,  it 
is  negligence,  for  the  consequences  of 


which  the  company  is  liable.  Southern 
R.  Co.  V.  Cooper,  98  Va.  299,  36  S.  E. 
388. 

"The  violation  of  a  statute  or  ordi- 
nance regulating  the  speed  of  vehicles, 
horses,  or  trains,  or  requiring  special 
signals  or  warnings  to  be  given  upoo 
their  approach,  or  light  to  be  shown, 
is  such  a  breach  of  duty  as  may  be 
made  the  foundation  of  an  action  by 
any  person  belonging  to  the  class 
intended  to  be  protected  by  such  a  reg- 
ulation, provided  he  is  specially  in- 
jured thereby.  The  violation  of  a  stat- 
ute of  the  United  States  may  be  made 
the  basis  of  an  action  of  negligence 
in  a  state  court.  These  principles  ap- 
ply not  only  where  the  statute  or  or- 
dinance discloses  that  i>ersons  violat- 
ing it  shall  be  liable  for  any  damage 
sustained  by  reason  of  its  breach,  but 
also  where  it  contains  no  such  pro- 
visions, and  simply  imposes  a  penalty 
by  way  of  fine  or  otherwise,  for  dis- 
obedience." Chesapeake,  etc.,  R.  Co. 
T'.  American  Exchange  Bank,  ^92  Va. 
495,  23  S.  E.  935,  quoting  Sherman  and 
Redfield   on   Negligence,  §  13. 

In  Washington,  etc.,  R.  Co.  v.  Lacey, 
94  Va.  460,  26  S.  E.  834,  it  was  held, 
that  the  jury  were  warranted  in  find- 
ing that  the  defendant  company  was 
guilty  of  negligence  in  the  manage- 
ment of  its  train.  According  to  the 
plaintiff's  evidence  the  train  was  run- 
ning at  a  rate  of  speed  from  four  to 
six  times  as  great  as  it  had  the  right 
to  run  under  the  ordinance  of  the  cityr 
and  no  signal  of  its  approach  was  given 
either  by  blowing  the  whistle  of  the 
engine,  or  by  ringing  the  bell.  The  de- 
fendant was  therefore  liable  for  the 
damage  done  by  the  collision,  unless 
the  plaintiff  was  guijty  of  contributory 
negligence. 

Where  Statute  Not  Enacted  for  Pub- 
lic Safety. — In  Chesapeake,  etc.,  R.  Co. 
V.  Jennings,  98  Va.  70,  34  S.  E.  986,  it 
was  held,  that  the  statute  prohibiting 
persons  from  riding  over  a  bridge 
faster  than  a  walk  was  enacted  for  the 
preservation  of  bridges,  and,  on  ques- 
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tions  of  negligence,  standing  on  a  dif- 
ferent footing  frOm  statutes  enacted  for 
the  public  safety. 

Statutory  Provisions  Authorizing  Re- 
covery for  Violation. — By  statute  both 
in  Virginia  and  West  Virginia  it  is  pro- 
vided that  "any  person  injured  by  the 
violation  of  any  statute,  may  recover 
from  the  offender  such  damages  as  he 
may  sustain  by  reason  of  the  violation, 
although  a  p^ialty  or  forfeiture  for 
sech  violation  be  thereby  imposed,  un- 
less the  same  be  expressly  mentioned 
to  be  in  lieu  of  such  damages."  Va. 
Code,  1904,  §  2900;  W.  Va.  Code,  1899, 
ch.  103,  §  7.  Hortenstine  v.  Virginia 
Carolina  R.  Co.,  102  Va.  914,  47  S.  E. 
99«;  Connelly  v.  Western  Union  Tel. 
Co.,  100  Va.  51,  40  S.  E.  618;  Mapel 
V.  John,  42  W.  Va.  30,  24  S.  E.  608. 

The  purpose  of  this  statutory  pro- 
vision was  merely  to  preserve  to  the 
person  injured  the  right  to  maintain  his 
actions  for  the  injury  he  may  have 
sustained  by  reason  of  the  wrongdoing 
of  another,  and  to  prevent  the  wrong- 
doer from  setting  up  a  defense  that 
he  had  paid  the  penalty  imposed  under 
a  penal  statute.  Hortenstine  v.  Vir- 
ginia Carolina  R.  Co.,  102  Va.  914,  47 
S.  E.  996;  Connelly  v.  Western  Union 
Tel.  Co.,  190  Va.  51,  40  S.  E.  618. 

Procedure  to  Recover  Subject  to 
Usual  Rules  in  Actions  for  Negligent 
Injuries.— -A  party  suing  for  an  injury 
arising  from  an  act  of  the  defendant, 
in  violation  of  a  statute  or  ordinance, 
claiming  damages  and  not  merely  the 
penalty  prescribed  by  the  act  must 
allege  and  prove  the  same  facts  as 
if  the  statute  had  not  been  enacted. 
Thus  he  must  show  a  duty  on  the  part 
of  the  plaintiflF  and  the  violation 
thereof,  that  the  defendant's  act  was 
the  proximate  cause  of  the  injury,  and 
it  must  not  appear  that  he  himself  was 
guilty  of  contributory  negligence.  See 
post,  "Negligence  as  Proximate  Cause 
of  Injury,"  IV,  C;  "Operation  of  Rule 
Where  Defendant's  Act  a  Violation  of 
Statute  or  Ordinance,"  V,  B,  3;  "Ap- 
plication  of   Rule   Where   Defendant's 


Act   a  Violation  of   Law,"  VII,  A,   1> 
a,  (1),  (b). 

d.     Privity    6f    Contract    as    Affecting 
Duty. 

In  General. — Where  the  action  is 
only  for  the  breach  of  a  contract,  only 
the  parties  to  it,  or  their  privies,  can 
maintain  it.  Peters  v.  Johnson,  50  W. 
Va.  644,  41  S.  E.  190,  citing  1  Sherm. 
&  Redf.  on  Negligence,  §  116;  2  Jag. 
on  Torts,  §  260. 

"Where  the  wrongful  act  is  not  im- 
minently dangerous  to  the  lives  of 
others,  the  negligent  party,  unless  he 
is  a  public  agent,  is  in  general  liable 
only  to  the  party  with  whom  he  con- 
tracted, and  on  the  ground  that  negli- 
gence is  a  breach  of  contract."  Peters 
V.  Johnson,  50  W.  Va.  644,  41  S.  E. 
190,  quoting  Savings  .Bank  v.  Ward, 
100  U.  S.  204.  See  the  title  CON- 
TRACTS, vol.  3,  p.  456. 

Where  in  executing  the  contract 
things  of  imminently  dangerous  char- 
acter are  used,  from  which  injury  may 
probably  happen  to  others,  the  law 
places  him  who  executes  the  contract 
under  duty  to  so  perform  it  as  not 
to  injure  strangers  to  it,  and  such  stran- 
gers may  sue  for  damage  coming  to 
them  from  its  negligent  performance. 
Peters  v.  Johnson,  50  W.  Va.  644,  41 
S.  E.  190. 

"The  general  rule  is  that  damages 
only  come  from  what  is  the  natural, 
reasonable,  probable  consequence  of  an 
act.  If  harm  may  come  reasonably  and 
probably  to  anyone  from  another's  ac- 
tion, there  is  duty  on  him  so  to  act 
as  to  avoid  such  injury.  Now,  where  a 
druggist  sells  medicine  to  one,  is  it 
not  probable  that  it  may  be  taken  by 
others  than  his  immediate  vendee,  and 
if  the  wrong  article,  and  dangerous,  is 
it  not  probable  that  others  will  receive 
injury?  If  under  the  facts  a  common- 
law  duty  to  third  persons  exists,  a 
party  may  be  sued  by  such  persons  for 
negligence,  incapacity  or  misfeasance 
in  performing  his  contract  with  an- 
other.    This   is   particularly   so   in    re- 
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spect  to  a  dangerous  thing  sold.  2  Jag- 
gard  on  Torts,  §  261;  1  Shcrm.  &  Rcdf. 
on  Neg.,  §  116,  note;  57  Am.  Dec.  401." 
Peters  v.  Johnson,  50  W.  Va.  644,  41  S. 
E.  190. 

"It  seems  to  be  a  well-settled  rule 
of  the  common  law  that  a  person  who 
negligently  uses  a  dangerous  instru- 
ment, or  article,  or  causes  or  authorizes 
its  use  by  another  in  such  a  manner  or 
under  such  circumstances  that  he  has 
reason  to  know  that  it  is  likely  to 
produce  injury,  is  responsible  for  the 
natural  and  probable  consequences  of 
his  act  to  any  person  injured  who  is 
not  himself  at  fault.  The  liability  does 
not  depend  upon  privity  of  contract 
between  the  parties  to  the  action,  but 
on  the  duty  of  every  man  to  so  use 
his  own  property  as  not  to  injure  the 
persons  or  property  of  others.  Carter 
V.  Towne,  98  Mass.  567,  96  Am.  Dec. 
682."  Standard  Oil  Co.  v.  Wakefield, 
102  Va.   824,  47   S.    E.   830. 

"Watson  (the  author  of  the  work 
on  Damages  for  Personal  Injuries),  in 
his  article  on  Negligence,  in  the  .'..m.  & 
Eng.  Ency.  of  Law,  vol.  21,  p.  461,  462, 
states  the  rule  as  follows:  'Where 
there  has  been  negligence  in  the  con- 
struction or  preparation  of  the  article 
sold  or  supplied,  that  is,  where,  under 
the  circumstances,  injuries  to  the  other 
contracting  party  or  third  persons 
might  reasonably  have  been  anticipated 
as  a  result  of  defects  or  errors  therein, 
the  question  of  privity  of  contract 
seems  wholly  immaterial.  The  liability 
riepends  upon  the  rule  of  natural  and 
proximate  cause  and  contemplation  of 
consequences.' "  Standard  Oil  Co.  v. 
Wakefield,  102  Va.  824,  47  S.  E.  830. 

Instances  of  Liability  Independent 
rf  Privity  of  Contract. — Where  a  mer- 
chant sells  a  harmful  poisonous  drug 
to  one  person  for  a  medicine  which  is 
harmless  by  mistake,  and  it  is  taken 
for  medicine,  without  negligence,  by  a 
third  person,  the  seller  is  liable  to  such 
third  person  for  damage  resulting  to 
him  therefrom,  notwithstanding  there 
is  no  privity  of  contract  between  the 


merchant  and  such  third  person.  Peters 
V.  Johnson,  50  W.  Va.  644,  41  S.  E. 
190. 

It  is  the  duty  of  one  shipping  gas 
naptha,  or  other  article,  either  essen- 
tially dangerous  or  liable  to  become  so, 
to  so  equip  the  cars  upon  which  such 
article  is  loaded  that  it  can  be  safely 
discharged  in  the  ordinary  way  by  the 
exercise  of  ordinary  care.  And  this 
duty,  even  when  not  owing  to  the  pub- 
lic generally,  the  shipper  owes  to  the 
servants  of  th©  consigrnee,  whose  duty 
it  is  to  unload  the  articles,  although  no 
privity  of  contract  exists  between  the 
shipper  and  such  servants.  Sandard 
Oil  Co.  V.  Wakefield,  102  Va.  824,  47 
S.   E.  830. 

e.  Duty  to  Public  as  Authorising  Re- 
covery by  Individuals. 

In  GeneraL — Generally,  as  to  the  im- 
plied duty  imposed  upon  every  one  so 
to  conduct  himself  or  exercise  his  own 
rights  as  not  to  injure  another,  see 
ante,  "Implied  Duty  to  Refrain  from 
Injury  to  Others,"  IV,  A,  2,  a. 

Duty  as  Dependent  upon  Privity  of 
Contract. — See  ante,  "Privity  of  Con- 
tract as  Affecting  Duty,"  IV,  A,  2,  d. 

As  to  liability  {or  violation  of  stat- 
utes enacted  for  public  aafety,  see  ante, 
"Duty  Imposed  by  Statute  or  Ordi- 
nance," IV,  A,  2,  c. 

Liability  of  Municipal  Corporations 
for  Negligent  Exercise  of  Power. — The 
powers  conferred  upon  a  municipal  cor- 
poration for  the  government  of  that 
portion  of  the  public  residing  within  its 
limits  are  called  governmental,  legis- 
lative, or  discretionary  powers.  For 
injuries  resulting  from  the  failure  to 
exercise  these  powers,  or  for  their  neg- 
ligent or  improper  exercise,  the  mu- 
nicipality is  not  liable.  But  powers 
md  privileges  conferred  for  its  private 
advantage  impose  corresponding  du- 
ties which  are  ministerial  anti  absolute. 
For  injuries  resulting  from  a  failure  to 
exercise  these  powers  and  duties,  or 
for  negligence  in  their  exercise,  the 
municipality  is  liable  in  an  action  for 


Negligence 


365 


damages  in  the  same  manner  as  a  pri- 
vate individual.  Jones  v.  Williamsburg, 
97  Va.  722,  34  S.  E.  8«3. 

Municipal  corporations  are  liable  to 
civil  actions  for  injuries  to  a  private 
individual  caused  by  their  negligence  in 
the  exercise  of  powers  or  the  discharge 
of  duties  under  their  charters.  Orme  v, 
Richmond,  79  Va.  86. 

Generally,  as  to  the  liability  of  mu- 
nicipal corporations  for  the  miscon- 
duct, negligence  or  omissions  of  their 
agents,  see  the  title  MUNICIPAL 
CORPORATIONS,  ante,   p.   149. 

Duties  of  Wharf  Owners  to  Public — 
According  to  the  principles  of  the 
common  law,  the  owner  of  a  wharf 
who  receives  or  is  entitled  to  receive 
wharfage  for  vessels  moored  to  said 
wharf,  is  bound  to  use  at  least  ordi- 
nary care  and  diligence  in  keeping  the 
water  adjacent  to  such  wharf  in  which 
vessels  lie  while  moored  thereto,  free 
from  obstructions,  and  is  liable  for  any 
damage  done  to  any  such  vessel  by 
reason  of  the  neglect  of  such  duty;  and 
the  same  principles  apply,  whether  such 
owner  be  an  individual,  or  a  corpora- 
tion, whether  such  corporation  be  pri- 
vate or  municipal.  Petersburg  v,  Ap- 
plegarth,  28  Gratt.  321,  26  Am.  Rep. 
357. 

"In  Sherman  and  Redfield  on  Neg- 
ligence, §  585,  the  law  is  thus  laid  down 
by  those  authors,  who  seem  to  be  fully 
sustained  by  the  authorities  cited  in 
their  notes  to  that  section:  *The  owner 
or  lessee  of  a  dock,  pier  or  wharf,  re- 
ceiving tolls  for  its  use,  is  bound  to 
keep  it  in  reasonably  good  condition, 
so  that,  as  far  as  by  the  use  of  ordi- 
nary care,  diligence  and  skill,  he  can 
make  it  so  it  shall  be  fit  for  the  use 
of  vessels,  and  safe  for  all  persons  to 
enter  upon  who  have  a  right  of  access. 
If  the  wharf  owner  receives  tolls  from 
the  public  generally,  he  owes  this  duty 
to  the  public,  and  is  liable  to  any  one 
especially  injured  by  his  neglect  to  ful- 
fill it.'  *It  is  negligence  to  permit  any- 
thing to  project  from  the  side  of  a 
wharf   in    such   a   manner   as,   by   any 


probable  combination  of  circumstances, 
to  endanger  the  safety  of  vessels 
moored  to  the  wharf.'"  Petersburg  v. 
Applegarth,  28  Gratt.  321,  26  Am.  Rep. 
357.  See  the  titles  MUNICIPAI^ 
CORPORATIONS,  ante,  p.  149; 
WHARVES. 

f.  Duty  of  Owner  or  Occupant  to  Per- 
sons on  Premises. 
(1)   Trespassers, 
(a)   General  Rule. 

A  landowner  is  under  no  duty  to  a 
mere  trespasser  to  keep  his  premises 
safe.  Ritz  v.  Wheeling,  45  W.  Va.  262^ 
31  S.  E.  993;  Uthermohlen  v.  Hogg's 
Run  Co.,  50  W.  Va.  457,  40  S.  E.  410; 
Clark  V.  Richmond,  83  Va.  355,  5  S.  E. 
369. 

A  trespasser,  injured  on  the  prem- 
ises of  another,  can  not  recover  of  the 
landowner  by  reason  of  the  unsafe 
condition  of  the  premises,  unless  this 
negligence  be  so  gross  as  to  amount  to 
a  wanton  injury.  Ritz  v.  Wheeling,  4& 
W.  Va.  262,  31  S.  E.  993;  Uthermohlen 
V.  Bogg's  Run  Co.,  50  W.  Va.  457,  40 
S.  E.  410. 

''All  the  cases  in  the  books  in  which 
a  party  is  sought  to  be  charged  on 
the  ground  that  he  has  caused  a  way 
or  other  place  to  be  incumbered,  or 
suffered  it  to  be  in  a  dangerous  condi- 
tion, whereby  accident  and  injury  have 
been  occasioned  to  another,  turn  on  the 
principle  that  negligence  consists  in 
doing  or  omitting  to  do  an  act  by 
which  a  legal  duty  has  been  violated. 
Thus  a  trespasser  who  comes  on  the 
land  of  another  without  right  can  not 
maintain  an  action  if  he  runs  against 
a  barrier,  or  falls  into  an  excavation 
there  situated.  The  owner  of  lands  is 
not  bound  to  protect  or  provide  safe- 
guards for  wrongdoers."  Woolw.ine  v^ 
Chesapeake,  etc.,  R.  Co.,  36  W.  Va. 
329,  15  S.  E.  81,  quoting  Sweeny  v. 
Railroad  Co.,  10  Allen    368. 

Judge  Thompson  in  his  work  on 
Negligence,  vol.  1,  §  945,  lays  down 
the  rule  as  follows:  "The  owner  or 
occupier  of  real  property  is  under  no 
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obligation  to  make  it  safe  or  keep  it 
in  any  particular  condition,  for  the 
benefit  of  trespassers,  intruders,  mere 
volunteers,  or  bare  licensees,  coming 
upon  it  without  his  invitation  express 
or  implied."  Section  946  of  the  same 
work  contains  the  following  language: 
^*As  a  general  rule  the  owner  of  pri- 
vate grounds  is  under  no  obligation 
to  keep  them  in  a  safe  condition  for 
the  benefit  of  trespassers,  idlers,  in- 
truders, bare  licensees,  or  others  who 
come  upon  them  not  by  any  invitation 
express  or  implied  but  for  their  own 
purposes,  their  pleasure,  or  to  gratify 
their  curiosity,  however  innocent  or 
laudable  their  purpose  may  be."  Quoted 
in  Uthermohlen  v.  Hogg's  Run  Co.,  56 
W.   Va.    457,   40    S.    E.    410. 

Where  a  municipal  corporation  per- 
mits an  excavation  to  remain  without 
proper  guards  so  near  the  highway  that 
one  rightfully  using  it  may,  without 
fault,  by  unintentional  deviation,  or  ac- 
cidental misstep,  sustain  injury  by  fall- 
ing into  such  excavation,  it  is  liable. 
Where,  however,  in  order  to  reach  the 
place  of  danger  the  party  must  quit 
the  highway  and  become  a  trespasser 
on  another's  premises,  such  corporation 
is  not  liable.  Clark  v.  Richmond,  83 
Va.   355,  5  S.   E.  369. 

As  to  the  duty  of  railroad  companies 
towards  trespassers  on  their  premises, 
tracks,  or  trains,  see  the  title  RAIL- 
ROADS. 

<b)    Application   of   Rule  in   Case   of 

Children, 
aa.   In  General. 

The  fact  that  the  trespasser  on  the 
premises  of  another  is  a  child  does  not 
raise  a  duty  where  no  such  duty  other- 
wise exists.  Ritz  v.  Wheeling,  45  W. 
Va.  262,  51  S.  E.  993;  Uthermohlen  v. 
Bogg's  Run  Co.,  50  W.  Va.  457,  40 
S.   E.  410. 

"The  general  rule  undoubtedly  is, 
that  the  owner  or  occupier  of  land  is 
not  bound  to  take  pains  to  prepare  his 
premises  in  any  particular  way,  to  the 
end   of  promoting  the   safety   of   chil- 


dren who  may  come  thereon  as  tres- 
passers or  as  bare  licensees;  but  that, 
as  in  the  case  of  adults,  they  take  the 
premises  as  they  find  them,  and  if  they 
are  killed  or  injured  by  reason  of  the 
condition  in  which  they  find  them,  this 
does  not  give  a  right  to  an  action  for 
damages."  1  Thompson  on  Negli- 
gence, §  1025,  quoted  in  Uthermohlen 
V.  Bogg's  Run  Co.,  50  W.  Va.  457,  40 
S.   E.  410. 

bb.  Existence  of  Conditions  Attractive 
to  Children— Doctrine  of  "Turnta- 
ble Cases"  Disapproved. 

In  Uthermohlen  v.  Bogg's  Jiun  Co., 
50  W.  Va.  457,  40  S.  E.  410,  Brannon, 
president,  dissented  fr6m  the  princi- 
ples announced  in  what  are  known  as 
the  **Turntable  Cases"  on  the  ground 
that  such  doctrine  "shifts  the  duty,  of 
watchfulness  and  care  from  the  shoul- 
ders of  parents,  where  the  Creator  has 
placed  it,  to  the  shoulders  of  the  land- 
owner using  his  property  to  make  a 
living,  and  thus  materially  detracts 
from  the  full  ownership  of  property, 
sacred  under  our  constitution.  It  is 
an  infringement  upon  the  right  of  prop- 
erty." 

"The  doctrine  upon  which  the  plain- 
tiff would  sustain  his  case  is  that  ex- 
tracted above  from  Thompson  on  Neg- 
ligence, and  is  founded  upon  a  number 
of  cases  known  as  the  'Turntable 
Cases,*  beginning  with  Railroad  Co.  v. 
Stout,  17  Wall.  657,  holding  that  an 
owner  is  liable  where  he  uses  upon  his 
premises  machinery  at  once  dangerous 
and  attractive  to  children  in  places 
where  children  are  likely  to  go.  In  the 
case  of  Ritz  v.  City  of  Wheeling,  cited, 
I  expressed  dissent  from  the  principle 
announced  in  those  cases,  and  stated 
that  they  were  inconsistent  with  right 
of  ownership  of  real  estate  and  the 
rule  that  its  owner  owed  no  duty  to 
trespassers,  and  cited  several  cases 
from  eminent  courts  flatly  condemning 
the  rule,  with  some  which,  while  fol- 
lowing? it,  expressed  a  very  apparent 
doubt  of  it  by  limiting  it  to  the  pecul- 
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iar  circumstances  existing  in  the  case 
of  Railroad  Co.  v.  Stout,  supra." 
Uthermohlen  v.  Bogg's  Run  Co.,  50 
W.  Va.  457,  40  S.   E.  410. 

"But  it  is  contended  that,  while  this 
doctrine  that  no  duty  lies  upon  the 
owner  of  property  to  keep  it  in  safe 
condition  as  to  trespasser  applies  to 
persons  who  have  attained  years  of 
discretion,  the  case  is  wholly  different 
as  to  children  of  tender  years;  that  as 
to  them  the  owner  can  not  use  the 
property  as  he  chooses,  but  must  so 
use  it  as  not  to  injure  them.  Perhaps 
this  is  stating  the  position  of  plaintiffs 
counsel  too  broadly.  The  position  is 
that  the  owner  can  not  erect  or  con- 
tinue on  his  property  any  structure,  es- 
tablishment, or  machinery  that  is  at 
the  same  time  in  dangerous  condition, 
and  calculated  to  attract  and  allure 
young  children  to  it.  It  must  be  both 
to  sustain  a  recovery.  This  position 
is  sought  to  be  supported  by  what  is 
called  the  'Turntables  Cases'  (Railroad 
Co.  V.  Stout,  17  Wall.  657,  and  other 
casfs  following  it).  In  that  case  a  boy 
was  injured  while  playing  in  a  railroad 
turntable  left  unlocked,  and  was  al- 
lowed a  recovery.  The  case  is  most 
unsatisfactory.  The  opinion  is  not 
clear.  It  seems  to  go  upon  the  idea, 
as  an  clement  of  decision,  that  to  deny 
a  recovery  it  was  necessary  to  impute 
contributory  negligence  to  a  child; 
whereas  the  matter  in  that  case  did 
not,  nor  does  it  in  this  case,  involve 
contributory  negligence,  which  is  for- 
eign to  our  question,  which  question 
is  whether  the  defendant  owes  duty  to 
a  child  wanderiqg  upon  the  defendant's 
premises  and  injured  by  its  lawful 
works.  And  in  the  Stout  Case  the  real 
point  of  the  decision  is  that  the  case 
should  have  gone  to  the  jury,  rather 
than  a  flat  decision  of  defendant's  lia- 
bility, though  I  do  not  say  it  was  not 
involved.  But  the  Stout  Case,  if  car- 
ried to  the  length  to  which  it  is  sought 
to  be  carried,  would  exact  of  every 
property  owner  the  utmost  watchful- 
ness,   vigilance,     and     expenditure     to 


guard  against  hurt  to  children,  else  he 
would  be  every  moment  in  danger  of 
ruinous  damages.  It  attacks  the  right 
of  free  use  of  one's  property  in  lawful 
business.  *  *  *  j  ^m  guilty  of  no 
undue  assumption  in  condemning  the 
Stout  Case,  as  it  has  received  in  some 
courts,  the  most  eminent  in  the  land, 
open  condemnation,  and  in  otTiers  crit- 
icism tantamount  to  condemnation; 
and  some  which  followed  it  limit  its 
application  to  its  facts  or  desire  to  re- 
cant." Ritz  V.  Wheeling,  45  W.  Va. 
262,  31   S.   E.  993. 

One  who  in  the  operation  of  his 
coal  mines  upon  his  own  land  uses  a 
cable  running  upon  pulleys  to  haul 
coal  cars  from  his  mine  is  not  liable 
for  injury  to  a  child  trespassing  on  the 
premises  and  receiving,  injury  from 
such  cable  and  pulleys.  Uthermohlen 
V.  Bogg's  Run  Co.,  50  W.  Va.  457,  40 
S.    E.   410. 

In  Clark  v.  Richmond,  83  Va.  355,  5 
S.  E.  369,  it  was  held,  not  to  be  action- 
able negligence  in  a  municipal  corpora- 
tion to  have  a  place  "so  alluring  to 
children"  as  that  mentioned  in  the  evi- 
dence, exposed  without  barriers,  when 
it  could  only  be  reached  by  leaving 
the  highway  and  trespassing  on  an- 
other's premises. 

The  Virginia  supreme  court  in  the 
recent  case  of  Walker  v.  Potomac,  etc., 
R.  Co.,  decided  March  22d,  1906,  and 
reported  in  the  Virginia  Law  Register 
of  July,  1906,  expressly  disapproved 
the  doctrine  involved  in  the  "turntable 
cases"  and  follows  and  cites  the  cases 
of  Uthermohlen  v.  Bogg's  Run  Co.,  50 
W.  Va.  457,  40  S.  E.  410,  and  Clark  v. 
Richmond,  83  Va.  355,  5  S.  E.  369.  In 
the  note  appended  to  the  report  of  this 
case  will  be  found  the  decisions  stat- 
ing and  upholding  this  doctrine  and 
also  the  decisions  of  those  jurisdictions 
in  which  the  court  disapproved  and 
declined  to  follow  the  same. 

(3)  Licensees, 
(a)   General  Rule. 

With  regard  to  the  duty  which  a  per- 
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son  or  corporation  owes  to  a  mere  li- 
censee it  is  generally  admitted  that  such 
licensee  comes  upon  the  premises  at  his 
own  risk  and  enjoys  the  license  sub- 
ject to  its  concomitant  risks  or  perils, 
that  in  such  case  no  duty  is  imposed 
upon  the  owner  or  occupant  to  keep 
his  premises  in  safe  and  suitable  con- 
dition ior  the  use  of  the  licensee  and 
that  the  owner  or  occupant  is  only  lia- 
ble for  any  wanton  injury  that  may  be 
done  to  the  licensee.  Nichols  v.  Wash- 
ington, etc.,  R.  Co.,  83  Va.  99,  5  S.  E. 
171;  Poling  v.  Ohio  River  R.  Co.,  38 
W.  Va.  645,  18  S.  E.  782;  Wool  wine  v. 
Chesapeake,  etc.,  R.  Co.,  36  W.  Va. 
329,  15  S.  E.  81;  Norfolk,  etc.,  R.  Co. 
V.  Wood,  99  Va.  156,  37  S.  E.  846. 

"A  licensee  who  enters  on  premises 
by  permission  only,  without  any  entice- 
ment, allurement,  or  inducement  be- 
ing held  out  to  him  by  the  owner  or 
occupant,  can  not  recover  damages  for 
injuries  caused  by  obstructions  or  pit- 
falls. He  goes  there  at  his  own  risk, 
and  enjoys  the  license  subject  to  its 
concomitant  perils.  No  duty  is  im- 
posed by  law  on  the  owner  or  occu- 
pant to  keep  his  premises  in  a  suitable 
condition  for  those  who  come  there 
solely  for  their  own  convenience  or 
pleasure."  Woolwine  v.  Chesapeake, 
etc.,  R.  Co.,  36  W.  Va.  329,  15  S.  E. 
81,  quoting  Sweeny  v.  Railroad  Co.,  10 
Allen  368. 

"So  long  as  there  is  no  active  mis- 
conduct towards  him,  no  liability  is  in- 
curred by  the  occupier  of  the  premises 
by  reason  of  injury  sustained  by  a  vis- 
itor on  his  premises."  Woolwine  v. 
Chesapeake,  etc.,  R.  Co.,  36  W.  Va. 
329,  15  S.  E.  81,  quoting  Bigelow's 
Leading  Cases  on  the  Law  of  Torts, 
p.  697,  note. 

Trespassers  and  licensees  going  upon 
the  premises  of  another  take  the  prem- 
ises as  they  find  them,  and  riui  such 
risks  as  are  incident  to  the  existing  con- 
dition of  such  premises,  and  therefore 
can  not  complain  of  their  needing  re- 
pairs, and  can  not  recover  for  injuries 
resulting  from  the  condition  in  which 


they  find  the  premises;  but  the  distinc- 
tion is  that  they  can  recover  for  inju- 
ries resulting  from  the  subsequent  ac- 
tual negligence  of  the  defendant  while 
the  licensee  is  on  the  premises.  Wool- 
wine V.  Chesapeake,  etc.,  R.  Co.,  3(> 
W.  Va.  329,  15  S.   E.   81. 

Illustrations. — "A  mere  sightseer,  on 
no  other  business,  goes  into  any  one 
of  the  large  modern  factories  in  opera- 
tion throughout  the  civilized  world.  It 
requires  great  care  and  watchfulness 
on  his  part,  unfamiliar  as  he  is  with 
such  places  and  things,  to  avoid  dan- 
ger and  escape  injury,  although  the 
place  is  reasonably  safe  and  fit,  and 
everything  is  carried  on  with  due  or- 
dinary care;  but  unless  there  is  wan- 
ton injury,  the  result  of  gross  negli- 
gence, the  owner  is  not  liable.  Why? 
The  owner  has  set  no  trap  for  him;  he 
did  not  induce,  but  only  permitted  him 
to  come;  he  is  not  there  on  business; 
the  place  and  appliances  belong  to  the 
manufacturing  company;  it  was  fixed 
for  them  and  their  employees;  it  suits 
them;  by  their  knowledge  and  §kill 
they  avoid  danger,  though  to  those  un- 
skilled and  unfamiliar  it  may  be  dan- 
gerous— dangerous  to  any  one  in  fact; 
but  it  wa«  not  made  for,  and  is  not 
carried  on  for,  any  purpose  with  which 
the  licensee  has  anything  to  do;  if  the 
injury  is  not  wanton,  the  negligence  is 
not  gross,  and  the  company  is  not  lia- 
ble, for  it  owed  him  no  other  duty, 
and  that  one  has  not  been  violated." 
Poling  V.  Ohio  River  R.  Co.,  38  W.  Va. 
645,  18  S.  E.  782. 

One  who  is  permitted  by  the  passive 
acquiescence  of  a  railroad  company  to 
come  upon  its  depot  platform  for  his 
own  purposes,  in  no  way  connected 
with  the  railroad  company,  is  a  bare 
licensee,  who,  though  relieved  from  the 
responsibility  of  a  trespasser,  takes 
upon  himself  all  the  ordinary  risks  at- 
tached to  the  place,  and  the  business 
carried  on  there.  The  company  doe^ 
not  owe  him  the  same  duty  which  it 
owes  to  one  who  is  there  in  the  dis- 
charge of  business  with  the  company, 
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or  as  a  passenger,  and  the  same  pre- 
sumptions will  not  be  made  as  in  case 
of  passengers,  or  of  persons  lawfully 
upon  the  premises  for  the  purpose  of 
transacting  business  with  the  company, 
Norfolk,  etc.,  R.  Co.  v.  Wood,  99  Va. 
156,   37  S.    E.   846. 

A  person  who,  without  invitation, 
visits  a  telegraph  oflfice  merely  for  the 
purpose  of  paying  a  friendly  call  to  the 
operator,  which  office  is  owned  and 
occupied  by  a  railroad  company  for 
its  own  purposes  and  convenience,  and 
which  is  located  on  its  land  and  near 
its  track,  from  which  occasional  mes- 
sages are  sent  and  received  for  outside 
parties  for  pay,  visits  said  office  as  a 
mere  voluntary  licensee,  subject  to  the 
concomitant  risks  and  perils,  and  no 
duty  is  imposed  upon  the  owner  or  oc- 
cupant to  keep  its  premises  in  safe  and 
suitable  condition  for  such  visitors,  and 
the  owner  is  only  liable  for  such  will- 
ful or  wanton  injury  as  may  be  done 
such  licensee  by  the  gross  negligence 
of  its  agents  or  employees.  Woolwine 
V.  Chesapeake,  etc.,  R.  Co.,  36  W.  Va. 
329,  15  S.  E.  81. 

A  railroad  company  has  a  platform 
and  mail  crane  near  a  postoffice  at 
which  the  mail  train  does  not  stop,  but 
the  postal  clerk  from  the  mail  car,  with 
a  "catcher,"  takes  in  from  the  crane 
the  mail  pouch  suspended  thereon, 
without  the  train  slacking  speed.  A 
person  who  stations  himself  on  the 
company's  land,  near  the  mail  crane, 
for  the  purpose  of  witnessing  the 
catch,  or  for  some  other  purpose  of 
like  kind,  as  a  mere  voluntary  licensee, 
is  subject  to  the  concomitant  risks  and 
danger  of  injury  thus  assumed,  and  the 
company  does  not  owe  him  the  duty 
of  keeping  the  mail  crane  in  suitable 
and  safe  condition.  The  railroad  com- 
pany is  only  liable  for  such  wanton  in- 
jury as  may  be  done  to  such  licensee 
by  the  gross  negligence  of  the  com- 
pany, its  agents  and  servant^.  Polins" 
V,  Ohio  River  R.  Co.,  38  W.  Va.  645, 
18   S.   E.   782. 


(b)  Acquiescence  in  Constant  Use  of 
Premises  as  Imposing  Duty  to- 
ward Licensee. 

Where  a  portion  of  the  premises  of 
a  railroad  company  has  been  for  a  long 
time  used  by  the  public  as  a  footway 
or  a  crossing  with  the  knowledge  and 
acquiescence  of  the  company,  one  so 
using  the  premises  is  not  a  trespasser, 
but  a  licensee  towards  whom  the  rail- 
road company  is  bound  to  exercise  or- 
dinary care  and  prudence,  the  license 
creating  such  duty.  Virginia,  etc.,  R. 
Co.  V.  White,  84  Va.  498,  5  S.  E.  573; 
Norfolk,  etc.,  R.  Co.  v.  Wilson,  90  Va. 
263,  18  S.  E.  35;  Norfolk,  etc.,  R.  Co. 
V.  Carper,  88  Va.  556,  14  S.  E.  328; 
Danville,  etc.,  R.  Co.  v.  Brown,  90  Va. 
340,  18  S.  E.  278:  Southern  R.  Co.  v. 
Bruce,  97  Va.  92,  33  S.  E.  548.  See 
the  titles  CROSSINGS,  vol.  4,  p.  122; 
RAILROADS. 

This  rule  is  not  affected  by  the  fact 
that  a  statute  makes  it  an  offense  to 
walk  along  the  track  of  a  railroad 
company.  Virginia,  etc.,  R.  Co.  f. 
White,  84  Va.  498,  5  S.  E.  573. 

Instructions  that  a  railroad  company 
must  use  greater  care  in  running  its 
trains  through  towns  than  in  less  pop- 
ulous districts;  that  the  fact  that  pe- 
destrians were  accustomed  to  travel  on 
the  track  at  a  particular  place,  in  the 
knowledge  of  the  company  of  its  agent, 
made  it  its  duty  .to  use  greater  care  in 
operating  its  road  at  that  place;  and 
that  if  the  tracks  where  plaintifTs  in- 
testate was  killed  had  long  been  used 
by  the  public  with  defendant's  knowl- 
edge and  acquiescence,  then  deceased 
was  not  on  the  track  as  a  trespasser, 
but  as  a  licensee;  held,  proper.  Nor- 
folk, etc.,  R.  Co.  V.  Carper,  88  Va. 
556.    14    S.    E.    328. 

Where  the  public  has  been  in  the 
habit  of  crossing  the  railroad  track  on 
foot  at  a  certain  place  for  years  with- 
out objection  from  the  company,  such 
acquiescence  amounts  to  a  license  and 
imposes  on  the  company  the  duty  of 
taking  reasonable  care  to  avoid  injur- 
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ing  pedestrians.     Norfolk,  etc.,   R.  Co. 
V.  Wilson,  90  Va.  263,  18  S.  E.  35. 

The  owner  of  land  over  which  is  a 
footpath  owes  no  duty  to  a  licensee  to 
keep  said  footpath  in  good  order  or 
repair;  but,  if  such  owner  carelessly 
and  negligently  raakcs  an  excavation 
beneath  said  footpath,  not  open  to 
common  observation  of  persons  pass- 
ing along  the  same,  and  not  apparent 
to  one  exercising  ordinary  care,  and 
knowing  the  said  footpath  to  be  in  a 
dangerous  condition,  fails  to  repair  the 
same,  or  to  give  notice  or  warning 
thereof  to  such  licensees,  and  personal 
injury  results  therefrom  to  the  licensee, 
without  negligence  on  his  part,  the 
owner  is  liable  in  damages  for  such  in- 
jury. Norfolk,  etc.,  R.  Co.  v.  De- 
Board,  91  Va.  700,  22  S.  E.  514. 
(S)  Persons  on  Premises  by  Express 
or  Implied  Invitation. 

General  Rule. — One  who  invites  an- 
other expressly  or  by  implication  to 
come  upon  his  premises  must  use  or- 
dinary care  and  prudence  to  render  the 
premises  reasonably  safe  for  the  visit. 
Richmond,  etc.,  R.  Co.  v.  Moore,  94 
Va.  493,  27  S.  E.  70;  Nichols  v.  Wash- 
ington, etc.,  R.  Co.,  83  Va.  99,  5  S.  E. 
171;  Sesler  v.  Rolfe  Coal  Co.,  51  W. 
Va.  318,  41  S.  E.  216;  Wool  wine  v. 
Chesapeake,  etc.,  R.  Co.,  36  W.  Va. 
329,  15  S.  E.  81;  Williams  v.  Belmont 
Coal,  etc.,  Co.,  56  W'.  Va.  84,  46  S. 
E.  802;  Smith  v.  Parkersburg  Co-Op. 
Ass'n,  48  W.  Va.  232,  37   S.   E.  645. 

"The  law  imposes  an  obligation  on 
the  owner  or  occupant  to  provide  for 
the  security  against  accident  and  in- 
jury of  those  he  has  invited  or  induced 
to  come  upon  his  premises  by  such  an 
adaption  and  preparation  of  his  place 
for  their  reception  and  use  as  would 
naturally  lead  them  to  suppose  that 
they  might  properly  and  safely  enter 
thereon."  Nichols  v.  Washington,  etc., 
R.  Co.,  83  Va.  99,  5  S.  E.  171. 

He  thereby  assumes  an  obligation 
that  they  are  in  a  safe  condition  and 
suitable  for  such  use,  and  if  a  person  be 


injured  by  his  breach  of  such  obliga- 
tion, the  owner  is  liable  therefor  in 
damages.  Nichols  v.  Washington,  etc., 
R.  Co.,  83  Va.  99,  5  S.  E.  171. 

"In  the  more  recent  work  of  Boswell 
on  personal  injuries,  the  law  is  well 
stated  in  §  66,  as  follows:  'If  a  person 
enters  upon  the  premises  on  business 
to  be  transacted  with  the  owner  or  oc- 
cupant thereof,  or  by  the  procurement 
of  the  owner  or  occupant;  and,  being 
himself  in  the  exercise  of  due  care,  is 
injured  by  reason  of  the  unsafe  con- 
dition of  the  premises  or  the  approaches 
thereto,  such  unsafe  condition  being 
known,  or  such  as  ought  to  have  been 
known  to  the  owner  or  occupant,  the 
latter  will  be  answerable  in  damages 
for  such  injuries.'  And  in  §  70,  he 
says:  'It  is  apprehended  that  the  re- 
sponsibility of  the  owner  or  occupant 
of  land  or  buildings  is  the  same  to- 
wards persons  entering  his  premises, 
whether  these  come  upon  business  to 
be  transacted  with  the  owner  or  occu- 
pant, or  at  his  solicitation  or  upon  his 
mere  invitation,  since,  in  any  of  these 
cases,  the  entry  is  by  his  procurement 
or  inducement,  and  not  by  his  mere 
acquiescence  or  against  his  will.'  These 
principles  are  supported  by  numerous 
adjudications."  Richmond,  etc.,  R.  Co. 
V,  Moore,  94  Va.,  493,  27  S.  E.  70. 

Rule  Construed  and  Applied. — "  'We 
do  not  mean  one  invited  merely  by 
courtesy  to  visit;  such  a  person  takes 
the  premises  as  he  finds  them.  2  Jag- 
gard  Torts,  §  258.  By  one  going  upon 
premises  under  invitation,  I  mean  in- 
vitation in  a  legal  sense.  To  come 
under  an  implied  invitation,  as  distin- 
guished from  the  mere  license,  the  vis- 
itor must  come  for  a  purpose  connected 
with  the  business  in  which  the  occu- 
pant is  engaged,  or  which  he  permits 
to  be  carried  on  there.  There  must 
be  some  mutuality  of  interests  in  the 
subject  to  which  the  visitor's  business 
relates,  although  the  particular  thing 
which  is  the  subject  of  the  visit  may 
not  be  for  the  benefit  of  the  occupant.' 
3  Ell.  on  Railroads,  §  1249;  Plummer  v. 
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Bill,  32  Am.  St.  R.  463;  2  Bailey,  Per- 
sonal  Inj.,  §  3183."  Sesler  v.  Rolfe 
Coal  Co.,  51  W.  Va.  318,  41  S:  E.  216. 

*'Ray  on  Neg.  of  Imp.  Duties,  18. 
says  that  where  the  owner  or  occupier 
of  land,  in  the  prosecution  of  his  own 
purposes,  or  business,  or  of  a  purpose 
or  business  in  which  there  is  a  com- 
mon interest,  invites  another,  either 
expressly  or  impliedly,  to  come  upon 
the  premises,  he  can  not  with 
impunity  expose  him  to  unreasonable 
or  concealed  dangers,  as,  for  example, 
from  an  open  trap  in  a  passageway. 
The  duty  in  this  case  is  founded  upon 
the  plainest  principles  of  justice.  The 
keeper  of  a  public  place  of  business  is 
bound  to  keep  his  premises,  and  the 
passageways  to  and  from  them,  in  a 
safe  condition,  and  use  ordinary  care 
to  avoid  accidents  or  injury  to  those 
properly  entering  upon  his  premises  on 
business.  But  this  rule  only  applies  to 
such  parts  of  the  building  as  are  a  part 
of,  or  used  to  gain  access  to,  or  con- 
stitute a  passageway  to  and  from,  the 
business  portion  of  the  building,  and 
not  to  such  parts  of  the  building  as  are 
u«^d  for  the  private  purposes  of  the 
owner,  unless  the  party  injured  has 
been  induced  by  invitation  or  allure- 
ment of  the  owner,  express  or  implied, 
to  enter  therein."  Williams  v.  Belmont 
Coal,  etc.,  Co.,  55  W.  Va.  84,  46  S.  E. 
802. 

Storekeepers  impliedly  invite  the 
public  to  enter  their  place  of  business, 
and  they  must  exercise  an  ordinary  de- 
gree of  care  to  keep  their  premises  »n 
a  safe  condition,  and  where  a  cus- 
tomer is  injured  by  accidentally  falling 
into  a  negligently  exposed  hole  or 
opening  in  the  floor  in  the  building 
where  the  storekeeper  exposes  his 
goods  for  sale,  then  the  storekeeper  is 
liable  in  the  absence  of  negligence  on 
the  part  of  the  person  injured.  Smith 
r.  Parkersburg  Co-Op.  Ass'n,  48  W. 
Va.  232,  37   S.  E.  645. 

One  who  enters  upon  the  premises 
of    another    as    a    servant   of   the    pro- 


prietor for  the  purpose  of  performing 
labor  thereon  for  the  proprietor, 
whether  in  pursuance  of  a  contract 
with  the  owner  of  the  property  or  as 
the  servant  of  an  independent  con- 
tractor engaged  in  the  performance  of 
work  thereon,  is  not  a  trespasser  nor  a 
mere  licensee.  He  is  deemed  to  be 
upon  the  premises  by  invitation  of  the 
owner  who  owes  him  the  duty  of  keep- 
ing the  premises  in  a  reasonably  safe 
condition.  A  person  so  entering  upon 
the  premises  of  another,  however,  does 
so  subject  to  the  doctrine,  volenti  non 
fit  injuria,  and  takes  upon  himself  the 
risk  of  air  dangers  attendant  thereon  of 
which  he  has  knowledge.  Williams  «. 
Belmont  Coal,  etc.,  Co.,  55  W.  Va.  M, 
46  S.  E.  802. 

If  a  contractor  goes  upon  premises 
of  another  to  perform  a  contract  to  do 
work  for  the  owner  and  is  injured  from 
defect  in  the  premises  known,  or  which 
by  fair  care  ought  to  be  known  to  the 
owner,  and  unknown,  or  which  by  fair 
care  can  not  be  known  to  such  con- 
tractor,  the  owner  is  liable;  but  under 
the  reverse  of  these  circumstances,  is 
not  liable.  Sesler  v.  Rolfe  Coal  Co.,  51 
W.   Va.   318,   41   S.   E.  216. 

In  Richmond,  etc.,  R.  Co.  v.  Moore, 
94  Va.  493,  27  S.  E.  70,  it  was  held, 
that  a  city  railway  company  which  ad- 
vertises a  balloon  ascension  at  a  park 
owned  by  it  thereby  invites  the  public 
to  visit  it  and  witness  its  ascension  and 
is  liable  in  damages  for  an  injury  to  a 
vistor  resulting  from  negligently  per- 
miting  the  falling  of  a  pole  used  in 
preparing  for  said  ascension.  It  is 
immaterial  whether  the  person  mak- 
ing the  ascent  is  an  independent  con- 
tractor or  not,  or  whether  the  visitor 
went  to  the  park  on  the  city  cars  or 
by  some  other  mode  of  conveyance. 
The  gist  of  the  action  is  the  negligent 
failure  of  the  defendant  to  use  proper 
care  to  protect  the  visitor  from  a  dan- 
ger on  its  premises  while  there  at  de- 
fendant's invitation. 

Where  the  direct  and  usual  path  to  ^ 
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railroad  company's  depot  lies  over  a 
switch  on  which  often  stand  freight 
cars  with  an  opening  left  between  two 
of  them,  so  as  to  leave  the  path  unob- 
structed, and  this  path  is  habitually 
used  by  the  patrons  and  employees  of 
the  company  with  the  knowledge  and 
without  the  disapproval  of  the  officials, 
it  may  be  assumed  that  the  company 
inyites  persons  having  business  at  the 
depot  to  use  that  path  between  the 
cars  to  go  there;  and  in  using  it  for 
that  purpose,  such  persons  are  not 
guilty  per  se  of  negligence;  and  if  by 
a  sudden,  unsignalled  act  of  the  com- 
pany's servants,  the  cars  are  run  to- 
gether, thereby  crushing  such  a  person, 
the  company  is  liable  in  damages  for 
the  injury.  Nichols  v.  Washington,  etc., 
R.  Co.  83  Va.  99,  5  S.  E.  171. 

B.     RESULTANT     INJURY     TO 
PLAINTIFF. 

In  actions  for  negligent  injuries,  it 
is  essential  to  prove,  first,  that  the 
plaintiff  was  injured,  and,  secondly, 
that  the  injury  resulted  from  the  de- 
fendant's negligence.  Richmond,  etc., 
R.  Co.  z/.  Moffett,  88  Va.  785,  14  S.  E. 
370. 

"The  first  thing  to  be  established  is 
the  injury  to  the  plaintiff;  for,  if  there 
is  no  injury,  there  can  be  no  recovery, 
whatever  may  have  been  the  negli- 
gence of  the  defendant."  Richmond, 
etc.,  R.  Co.  V.  MoflFett,  88  Va.  785,  14 
S.    E.   370. 

As  to  the  rule  that  the  injury  must 
have  been  proximately  caused  by  de- 
fendant's negligence,  see  post,  "Negli- 
gence as  Proximate  Cause  of  Injury," 
IV,  C. 

As  to  the  necessity  for  averring  and 
proving  injury  proximately  caused  by 
defendant's  act,  see  post,  "Allegations 
as  to  Defendant's  Negligence,"  VII, 
A,  1,  a. 

Generally,  as  to  the  necessity  of  re- 
sultant damage  in  order  to  warrant 
compensatory  damages,  see  the  title 
DAMAGES,  vol.  4,  p.  167. 


C.  NEGLIGENCE  AS  PROXIMATE 

CAUSE   OF  INJURY. 
1.  In  General. 

Causa  Proxima  Non  Remota  Spec- 
tatur. — The  law  regards  the  immediate 
or  proximate  cause  which  produces  an 
injury  and*  not  the  remote  cause  which 
may  have  antecedently  contributed  to 
it.  Richmond,  etc.,  R.  Co.  v.  Martin, 
102  Va.  201,  209,  45  S.  E.  894;  Snyder  v. 
Philadelphia  Co.,  54  W.  Va.  149,  46  S. 
E.  366;  Fawcett  v.  Railway  Co.,  24  W. 
Va.  755;  Norfolk,  etc.,  R.  Co.  v.  Brown, 
91  Va.  668,  22  S.  E.  496. 

The  law  refers  an  injury  to  the 
proxin.atc  and  not  to  the  remote  cause. 
Fowlkcs  V.  Southern  R.  Co.,  96  Va. 
742,  a2   S.    E.   464. 

For  a  full  treatment  of  the  rule  as 
to  speculative,  remote  or  contingent 
damages,  see  the  title  DAMAGES,  vol. 
4,  p.  172. 

No  Liability  Where  NegHgence  Not 
Proximate  Cause  of  Injury  Complained 
of. — Negligence,  no  matter  of  what  it 
consists,  can  not  create  a  cause  of  ac- 
tion unless  it  is  the  proximate  cause  of 
the  injury  complained  of.  The  two 
must  concur.  Chesapeake,  etc..  R. 
Co.  V.  Jennings,  98  Va.  70,  34  S.  E. 
986. 

In  order  to  entitle  the  plaintiff  in  an 
action  for  negligent  injuries  to  recover, 
it  must  clearly  appear  that  the  negli- 
gence of  the  defendant  was  the  proxi- 
mate cause  of  the  injury  complained 
of.  Lynchburg  Tel.  Co.  v.  Booker,  loa 
Va.  594,  50  S.  E.  148;  Seaboard,  etc., 
R.  Co.  V.  Hickey,  102  Va.  394,  46  S.  E. 
392;  Bowers  v.  Bristol  Gas,  etc.,  Co., 
100  Va.  533,  42  S.  E.  296;  Norfolk,  etc., 
R.  Co.  V.  Mann,  99  Va.  180,  37  S.  E. 
849;  Chesapeake,  etc.,  R.  Co.  v.  Cromer, 
99  Va.  763,  40  S.  E.  54;  Richmond,  etc.. 
R.  Co.  V.  Brown,  89  Va.  749.  17  S.  E. 
132;  Marks  v.  Petersburg  R.  Co.,  88 
Va.  1,  15  S.  E.  299;  Chesapeake,  etc.,  R. 
Co.  V.  Lee,  84  Va.  642,  5  S.  E.  579; 
Ayers  v.  Richmond,  etc.,  R.  Co..  84  Va. 
679,  5  S.  E.  582;  Butcher  v.  West  Va.. 
etc.,  R.  Co.,  37  W.  Va.  180,  16  S.  E.  457; 
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Schwartz  v,  ShuU,  45  W.  Va.  405,  31 
S.  E.  914. 

"Sherman  &  Redfield  on  Negligence 
(vol.  1,  §  25),  under  the  heading  'Prox- 
imate Cause,'  says:  *We  now  come 
to  the  most  important  and  difficult  part 
of  the  general  definition  of  a  right  of 
action  upon  negligence — the  connec- 
tion between  the  negligent  act  or  omis- 
sion and  the  damage.  No  action  can 
be  maintained  upon  an  act  of  negli- 
gence unless  the  breach  of  duty  has 
been  the  cause  of  the  damage.  The 
fact  that  the  defendant  has  been  guilty 
of  negligence  followed  by  an  accident 
does  not  make  him  liable  for  the  re- 
sulting injury  unless  that  was  occa- 
sioned by  the  negligence.  The  connec- 
tion of  cause  and  effect  must  be  estab- 
lished; and  the  defendant's  breach  of 
duty,  and  not  merely  his  act,  must  be 
the  cause  of  the  plaintiff's  damage.* 
And  in  §  26  it  is  said:  'Breach  of  duty 
must  be  the  proximate  cause.  The 
breacb  of  duty  upon  which  an  action 
is  brought  must  be  not  only  the  cause, 
but  the  proximate  cause  of  the  damage 
to  the  plaintiff.  *  *  *  The  proxi- 
mate cause  of  an  event  must  be  under- 
stood to  be  that  which,  in  a  natural  and 
continuous  sequence,  unbroken  by  any 
new  cause,  produces  that  event,  and 
without  which  that  event  would  not 
have  occurred.  *  *  ♦  That  is  the 
proximate  cause  which  is  most  proxi- 
mate in  the  order  of  responsible  causa- 
tion.' 'If  it  can  not  be  said  that  the 
result  would  have  inevitably  occurred 
by  reason  of  the  defendant's  negli- 
gence, it  can  not  be  found  that  it  did 
so  occur,  and  plaintiff  has  not  made 
out^his  case.'  See  Bigelow,  Torts,  608, 
626."  Butcher  v.  West  Va.,  etc.,  R. 
Co.,  37  W.  Va.  180,  16  S.  E.  457. 

"That  previous  negligence  or  mis- 
conduct, which  makes  the  carrier  lia- 
ble for  loss  to  property,  must  be  im- 
mediately or  proximately  connected 
with  the  accident  or  loss.  If  it  is  re- 
motely the  occasion  of  the  loss  or  dam- 
age, the  carrier  is  not  liable.  He  is 
answerable  for  the  ordinary  and  prox- 


imate consequences  of  his  negligence, 
and  not  for  those  that  are  remote  and 
extraordinary,  and  this  liability  in- 
cludes all  those  consequences,  which 
may  have  arisen  from  the  neglect  to 
make  provision  for  those  dangers, 
which  ordinary  skill  and  foresight  is 
bound  to  anticipate."  McGraw  v.  Bal- 
timore, etc.,  R.  Co.,  18  W.  Va.  361. 
See  the  title  CARRIERS,  vol.  2,  p. 
671. 

Application  of  Rule  Notwithstanding 
Admission  of  Negligence. — A  person 
may  admit  moral  guilt  of  a  wrong  in 
cases  where  he  is  not  legally  liable; 
hence  an  instruction  to  the  effect  that, 
although  the  defendant  admitted  his 
negligence  caused  the  injury,  the  plain- 
tiff is.  not  entitled  to  recover,  unless 
the  evidence  including  such  admission 
shows  that  the  defendant  was  negli- 
gent, and  that  such  negligence  was  the 
proximate  cause  of  the  injury,  is  not 
improper,  and,  when  asked,  should  be 
given,  Schwartz  v.  Shull,  45  W.  Va. 
405.  31   S.   E.  914. 

Rule  Applicable     although     Defend- 
ant's Act  a  Violation  of  Statute  or  Or- 
■  dinance. — Failure   of   the   defendant  to 
'  comply  with  an  ordinance  or  a  statute 
i  will  not  render  the  defendant  in  an  ac- 
!  tion  for  personal  injuries  liable  unless 
I  such  failure  be  the  proximate  cause  of 
the   injury.      Beyel   v.    Newport    News, 
etc.,   R.   Co.,   34   W.   Va.   538,   12   S.   E. 
532. 

The  failure  of  a  railroad  company  to 
sound  the  whistle  of  its  locomotive  in 
the  manner  prescribed  by  law  on  ap- 
proaching a  highway  crossing  is  neg- 
ligence, and  if  a  traveller  on  the  high- 
way is  injured,  there  is  some  presump- 
tion that  the  injury  was  caused  by  the 
neglect,  unless  the  traveller's  own  fault 
is  manifest.  Such  negligence,  however, 
does  not  entitle  the  traveller  to  re- 
cover, unless  it  was  the  cause  of  the 
injury.  Whether  it  did  cause  the  in- 
jury or  not  is  to  be  determined  by  all 
the  facts  and  circumstances  of  the  case. 
Atlantic,  etc.,  R.  Co.  v.  Reiger,  95  Va. 
418,  419,  28  S.   E.  590. 
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In  an  action  of  trespass  against  a 
railroad  company  for  injuries  received 
at  a  railroad  crossing  by  reason  of  the 
failure  of  the  defendant  to  give  the 
signal  required  by  statute,  in  order  that 
the  plaintiff  should  recover,  he  must 
Hot  only  prove  that  the  defendant 
failed  to  give  the  signal  required  by 
statute,  but  that  such  failure  was  the 
proximate  cause  of  his  injury.  Butcher 
V.  West  Va,  etc,  R.  Co,  37  W.  Va. 
180,  16  S.  E.  457. 

Where  the  negligence  of  the  defend- 
ant is  the  proximate  cause  of  the  in- 
jury to  the  plaintiff,  the  latter  is  enti- 
tled to  recover.  Richmond,  etc.,  R. 
Co.  V.  Brown,  89  Va.  749,  17  S.  E.  132; 
Bowen  v.  Flanagan,  84  Va.  313,  4  S.  E. 
724;  Baltimore,  etc.,  R.  Co.  v,  M,cKen- 
zie,  81  Va.  71;  Clark  v.  Richmond,  etc., 
R.  Co.,  78  Va.  709. 

If  an  injury  be  occasioned  by  the 
negligence  of  the  defendant,  and  solely 
by  such  negligence,  there  can  be  no 
doubt  about  the  plaintiff's  right  to  re- 
cover damages  for  the  injury;  and  the 
first  point  necessary  to  be  established 
is  that  the  injury  was  caused  by  the 
negligence  of  the  defendant.  Chesa- 
peake, etc.,  R.  Co.  V.  Lee,  84  Va.  642, 
5  S.  E.  579;  Aycrs  v.  Richmond,  etc., 
R.  Co.,  84  Va.  679,  5  S.  E.  582. 

It  would  be  error  to  instruct  the 
jury,  that  "if  anything  else  than  the 
negligence  of  the  defendant  contrib- 
uted to  produce  the  injury  complained 
of,  the  plaintiff  can  not  recover."  Sheff 
V.  Huntington,  16  W.  Va.  307. 

In  this  case,  which  was  an  action 
against  a  municipal  corporation  for  in- 
juries by  reason  of  a  public  road  be- 
ing out  of  repair,  the  court  said:  "It 
might  be,  that  storm  or  lightning 
frightened  the  horse  near  the  defective 
part  of  the  highway,  and  thus  made 
it  impossible  for  the  driver,  by  the  use 
of  extreme  care  even,  to  avoid  the  in- 
jury; could  it  in  such  a  case  be  con- 
tended for  a  moment  that  notwith- 
standing the  nejarligence  of  the  defend- 
ant the  plaintiffs  were  not  entitled  to 


recover?"  Sheff  v.  Huntington,  16  W. 
Va.  307. 

As  to  burden  of  proof  to  show  negli- 
gence of  the  defendant,  and  that  such 
negligence  was  the  proximate^cause  of 
the  injury  complained  of,  see  post,  "As 
t«  Defendant's  Negligence,"  VII,  B, 
1,  b. 

Liability  Notwithstanding  N  e  g  1  i- 
gence  of  Plaintiff.— Where  the  negli- 
gence of  the  defendant  is  the  proxi- 
mate cause  of  the  injury,  and  that  of 
the  plaintiff  only  the  remote  cause,  the 
plaintiff  may  recover,  notwithstanding 
he  may  not  have  been  entirely  free 
from  fault.  See  post,  "Plaintiff's 
Negligence  Must  Be  Proximate  Cause 
of  Injury,"  V,  C,  1. 

Liability  Where  Plaintiff  Acts  Im- 
prudently under  Stress  of  Circum- 
stances.— See  post,  "Acts  of  Plaintiff 
in  Emergency  Caused  by  Another's 
Negligence,"  V,  C,  5. 

S.  Proximate  Cause  Defined. 

The  proximate  cause  of  an  injury 
is  the  last  negligent  act  contributing 
thereto,  and  without  which  such  injury 
would  not  have  resulted.  Schwartz  v. 
Shull,  45  W.  Va.  405,  31  S.  E.  914. 

The  proximate  cause  is  the  efficient 
cause;  the  one  that  necessarily  sets  the 
other  causes  in  operation.  Danville 
R.,  etc.,  Co.  V.  Hodnett,  101  Va.  361, 
43  S.  E.  606. 

The  cause  of  an  injury  in  contempla- 
tion of  law  is  that  which  immediately 
produces  it  as  its  natural  consequence. 
Nuzum  V.  Pittsburg,  etc.,  R.  Co.,  30 
W.  Va.  228,  4  S.  E.  242;  Fawcett  v. 
Railway  Co.,  24  W.  Va.  755;  Washing- 
ton V.  Baltimore,  etc.,  R.  Co.,  17  W. 
Va.  190;  Blaine  v.  Chesapeake,  etc.,  R. 
Co..  9  W.  Va.   252. 

The  law  considers  every  injury  as 
the  consequence  or  result  of  the  prox- 
imate cause  of  such  injury,  and  not  as 
the  consequence  or  result  of  a  more 
remote  cause;  that  is,  an  act  or  omis- 
sion occurring  or  concurring  with  an- 
other, which  had  it  not  happened,  the 
injury  would   not   have   been   inflicted. 
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notwithstanding  the  latter.  Lynchburg 
Tel.  Co.  V.  Booker,  103  Va.  594,  50  S. 
E.   148. 

"The  proximate  cause  is  not  always 
that  which  is  nearest  in.  time  or  place 
to  the  injury.  The  meaning  of  the 
maxim,  causa  proxima  non  rcmota 
spectatur,  is  that  the  true  cause  of  an 
injury  is  that  which  brings  it  about 
cither  by  direct  operation  or  by  setting, 
in  motion  other  causes  as  instruments 
or  agents  operating  under  its  dominant 
influence.  The  proximate  cause  is  the 
superior  or  controlling  agency  as  con- 
tradistinguished from  those  causes 
which  are  merely  incidental,  or  sub- 
sidiary to  such  controlling  or  principal 
cause."  Snyder  v.  Philadelphia  Co.,  54 
W.  Va.  149,  46  S.  E.  366. 
S.  Result  Must  Be  Such  as  Might  Rea- 
sonably Have  Been  Foreseen. 

"To  warrant  a  finding  that  negli- 
gence or  an  act  not  amounting  to  wan- 
ton wrong  is  the  proximate  cause  of 
an  injury,  it  must  appear  that  the  in- 
jury was  the  natural  and  probable  con- 
sequence of  the  negligence  or  wrong- 
ful act,  and  that  it  ought  to  have  been 
foreseen  in  the  light  of  the  attending 
circumstances."  Per  Justice  Miller  in 
Scheflfer  v.  R.  R.  Co.,  105  U.  S.  249, 
quoted  in  Connell  v.  Chesapeake,  etc., 
R.  Co.,  93  Va.  44,  24  S.  E.  467;  Fowlkes 
V,  Southern  R.  Co.,  96  Va.  742,  32  S. 
E.   464. 

A  defendant  is  not  liable  for  dam- 
ages resulting  from  an  event  which 
was  not  expected,  and  could  not  have 
been  anticipated  by  a  person  of  ordi- 
nary prudence.  Consumers'  Brewing 
Co.  V.  Doyle,  102  Va.  402,  46  S.  E. 
390. 

A  man  guilty  of  negligence  is  not 
responsible  for  all  the  consequences 
that  may  or  do  flow  therefrom,  but 
only  for  such  consequences  as  a  pru- 
dent and  experienced  man,  fully  ac- 
quainted with  all  the  circumstances 
which  in  fact  exist  at  that  moment, 
could  have  foreseen  or  reasonably  an- 
ticipated.    Fowlkes  V.  Southern  R.  Co., 


96  Va.  742,  32  S.  E.  464.  See  the  title 
DAMAGES,  vol.  4,  p.  172. 

In  Tyler  v,  Ricamore,  87  Va.  466,  13 
S.  E.  799,  which  was  an  action  against 
a  railroad  company  for  negligently  set- 
ting fire  to  plaintiff's  property,  it  was 
held,  that  "having  once  set  fire,  the 
injury  resulting  therefrom  was  proxi- 
mate and  not  remote,  if  the  burning 
was  naturally  and  reasonably  to  be  ex- 
pected from  the  setting  of  the  fire  in 
the  place  where  it  was  set."  See  the 
title  FIRES,  vol.  6,  p.  130. 

A  person  or  corporation  engaged  in 
furnishing  natural  gas  to  stoves,  heat- 
ers, pipes,  etc.,  for  purposes  of  domes- 
tic light,  heat,  and  fuel  for  a  dwelling 
house,  is  bound  to  exercise  such  care, 
skill,  and  diligence  in  all  its  operations 
as  is  called  for  by  the  delicacy,  diffi- 
culty, and  dangerousness  of  the  nature 
of  the  business,  that  injury  to  others 
may  not  be  caused  thereby;  that  is 
to  say,  if  the  delicacy,  difficulty,  and 
danger  are  extraordinarily  great,  ex- 
traordinary skill  and  diligence  is  re- 
quired. If  the  defendant,  so  furnishing 
such  gas,  negligently  and  carelessly 
suffer  and  permit  a  greater  amount  of 
pressure  of  said  gas  to  be  furnished 
than  is  reasonably  proper  for  said  pur- 
pose, by  reason  whereof  the  house  or 
building  being  so  furnished  is  con- 
sumed or  injured  by  fire,  resulting 
from  such  negligence,  the  defendant 
is  liable  in  damages  for  such  loss.  If 
such  defendant  suffer  and  permit  its 
regulators  or  other  appliances  to  be 
and  remain  for  an  unreasonable  time 
in  such  condition  that  they  do  not  con- 
trol the  amount  and  pressure  of  gas 
so  furnished,  so  that  more  than  a  safe 
and  proper  amount  of  gras  is  so  fur- 
nished, the  defendant  is  guilty  of  neg- 
ligence, and  liable  in  damages  for  in- 
juries proximately  caused  by  such  neg- 
ligence. If  such  injury  is  the  natural 
consequence  of  such  negligence,  and 
such  as  might  have  been  foreseen  and 
reasonably  anticipated  as  the  result  of 
such  negligence,  then  such  negligence 
must  be  regarded  as  the  proximate  or 
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direct  cause  of  the  injury,  in  the  ab- 
sence of  intervening  negligence.  Bar- 
rickman  v.  Marion  Oil  Co.,  45  W.  Va. 
634,  32  S.   E.  327. 

4.  Causal  Connection — Intervening  Act 
of  Third  Person. 

Proximate  cause  does  not,  as  a  legal 
term,  necessarily  imply  closeness  or 
nearness  in  point  of  time,  or  phjrsical 
sequence  of  evenU,  but  rather  close- 
ness or  nearness  in  point  of  causal  con- 
nection. Watts  V.  Southern  Bell  Tel. 
Co.,  100  Va.  45,  40  S.  E.  107;  Lynch- 
burg Tel.  Co.  V,  Booker,  103  Va.  594, 
50  S.  E.  148;  Snyder  v.  Philadelphia 
Co.,  54  W.  Va.  149,  46  S.  E.  366. 

Thus  in  Watts  v.  Southern  Bell  Tel. 
Co.,  100  Va.  45,  40  S.  E.  107,  a  collision 
with  a  telephone  pole  near  the  center  of 
the  road  caused  the  plaintiff's  horse  to 
run  and  collide  with  a  second  pole  near 
the  side  of  the  road  causing  the  injury 
complained  of.  It  was  held,  that  the 
iirst  pole  was  the  natural  and  proxi- 
mate cause  of  the  accident. 

When,  by  the  negligent  blowing  oflF 
of  a  gas  wejl  situated  near  a  public 
highway,  a  teamster's  horses  become 
frightened,  and,  in  attempting  to  con- 
trol them,  a  line  breaks,  causing  him 
to  fall  from  his  wagon,  whereby  he  is 
injured,  the  proximate  cause  of  the 
injury  is  the  blowing  oflf  of  the  well, 
although  the  line  is  weak  and  wholly 
insufficient  for  such  an  emergency. 
Snyder  v.  Philadelphia  Co.,  54  W.  Va. 
149,  46   S.   E.  366. 

Intervening  Acts  of  Another  Imme- 
diately Causing  Injury. — No  responsi- 
bility for  a  wrong  attaches  wherever 
there  intervenes  the  independent  act 
of  a  third  person  between  defendant's 
negligence  and  the  injury  sustained, 
which  affects  and  is  the  immediate 
cause  of  the  injury.  Connell  v.  Chesa- 
peake, etc.,  R.  Co.,  93  Va.  44,  24  S.  E. 
467. 

The  cause  of  an  injury  in  contempla- 
tion of  law  is  that  which  immediately 
produces  it  as  its  natural  consequence; 
and,  therefore,  if  a  party  be  guilty  of  a 


default  or  act  of  negligence  which 
would  naturally  produce  an  injury  to 
another,  but,  before  such  injury  actu- 
ally results,  a  third  person  does  some 
act  which  is  the  immediate  cause  of 
the  injury,  such  third  person  is  alone 
responsible  though  the  injury  could 
not  have  occurred  but  for  the  default 
or  neglect  of  the  first  party.  Blaine 
V.  Chesapeake,  etc.,  R.  Co.,  9  W.  Va. 
252;  Washington  i/.  Balitmore,  etc., 
R.  Co.,  17  W.  Va.  190;  Nuzum  v.  Pitts- 
burg, etc.,  R.  Co.,  30  W.  Va.  228,  4 
S.   E.   242. 

The  causal  connection  between  the 
first  act  of  negligence  and  the  injury 
is  broken  by  the  intervening  of  the  act 
of  a  responsible  party,  which  latter  act 
is  in  law  regarded  as  the  sole  cause 
of  the  injury  according  to  the  maxim, 
in  jure  non  remota  causa  sed  proxima 
spectatur.  Fawcett  v.  Railway  Co.,  24 
W.  Va.  755.  And  see  cases  in  preced- 
ing paragraph. 

"If  an  injury  has  resulted  from  a 
certain  wrongful  act  or  omission,  but 
only  through  or  by  means  of  some  in- 
tervening cause,  from  which  last  cause 
the  injury  follows  as  a  direct  and  im- 
mediate consequence,  the  law  will  re- 
fer the  damages  to  the  last  or  proxi- 
mate cause,  and  refuse  to  trace  it  to 
that  which  is  remote."  Cooley  on 
Torts,  p.  73.  Quoted  in  Norfolk,  etc., 
R.  Co.  V.  Brown,  91  Va.  668,  22  S.  E. 
496. 

An  instruction  to  the  effect  that  if 
the  jury  believe  that  the  defendant  was 
negligent,  and  that  such  negligence  was 
the  proximate  cause  of  the  injury  com- 
plained of,  they  must  find  for  the 
plaintiff,  although  they  believe  another 
person's  negligence  intervened  be- 
tween the  negligence  of  the  defendant 
and  the  injury,  is  erroneous.  Schwartz 
V.  Shull,  45  W.  Va.  405,  31  S.  E.  914. 

"If  the  original  act  was  wrongful, 
and  would  naturally,  according  to  the 
natural  course  of  events,  prove  in- 
jurious to  some  other  person  or  per- 
sons, and  does  actually  result  in  injury 
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through  the  intervention  of  other 
causes  which  are  not  wrongful,  the  in- 
jury shall  be  referred  to  the  wrongful 
cause,  passing  by  those  which  were 
innocent.  But,  if  the  original  act  only 
becomes  injurious  in  consequence  of 
the  intervention  of  some  distinct 
wrongful  act  or  omission  by  another, 
the  injury  shall  be  imputed  to  the  last 
-wrong  as  the  proximate  cause,  and  not 
to  that  which  was  m»re  remote." 
Schwartz  v.  Shull,  45  W.  Va.  405,  31 
S.   E.  914. 

If,  owing  to  a  negligent  failure  prop- 
erly to  maintain  gas  mains,  illuminat- 
ing gas  escapes  into  an  abandoned 
sewer,  and  thence,  through  a  private 
connecting  pipe,  into  a  private  build- 
ing, killing  the  occupant,  the  negli- 
gence in  permitting  the  gas  to  escape 
is  the  proximate  cause  of  the  death, 
unless  there  was  some  other  supersed- 
ing or  responsible  cause  intervening 
between  such  negligence  and  the  re- 
sulting death.  Richmond  v.  Gay,  103 
Ya.  320,  49  S.  E.  4«2. 

In  order  to  excuse  the  defendant's 
negligence,  this  intervening  cause  must 
be  either  a  superseding  or  responsible 
cause.  To  be  a  superseding  cause, 
whether  intelligent  or  not,  it  must  so 
entirely  supersede  the  operation  of  the 
defendant's  negligence  that  it  alone, 
without  the  defendant's  negligence  con- 
tributing thereto  in  the  slightest  de- 
gree, produces  the  injury.  To  be  a 
responsible  cause,  it  must  be  the  culpa- 
ble act  of  a  human  being  who  is  le- 
gally responsible  for  his  act.  Rich- 
mond V.  Gay,  103  Va.  320,  49  S.  E. 
482. 

In  order  to  excuse  a  party  guilty  of 
negligence  on  account  of  the  inter- 
vening act  of  another,  the  intervening 
act  must  be  the  superseding  or  respon- 
sible cause  of  the  injury.  The  liability 
is  not  averted  if  the  act  relied  upon  is 
one  which  might,  in  the  natural  or  or- 
dinary course,  be  anticipated,  and  de- 
fendant's negligence  is  an  essential  link 
in  the  chain  of  causation.  In  such  cases 
defendant's    negligence   is   the   efficient 


and  proximate  cause  of  the  injury. 
Standard  Oil  Co.  v.  Wakefield,  102  Va. 
824,  47  S.   E.  830. 

"The  supreme  judicial  court  of 
Massachusetts,  in  Lane  v,  Atlantic 
Works,  111  Mass.  136,  139,  states  the 
rule  on  this  subject  as  follows:  'The 
act  of  a  third  person  intervening  and 
contributing  a  condition  necessary  to 
the  injurious  effect  of  the  original  neg- 
ligence will  not  excuse  the  first  wrong- 
doer if  such  act  ought  to  have  been 
foreseen.  The  original  negligence  still 
remains  a  culpable  direct  cause  of  the 
injury.  The  test  is  to  be  found  in  the 
probable  injurious  consequences  which 
were  to  be  anticipated,  not  in  the  num- 
ber of  subsequent  events  and  agencies 
which  might  arise.'  See  Watts  v. 
Southern  Bell  Tel.  Co.,  100  Va.  45,  40 

5.  E.  107.  *In  view  of  the  rule,'  says 
Thompson  on  Neg.,  §  49,  *that  the  ques- 
tion whether  a  given  injury  was  the 
proximate  or  remote  result  of  an  ante- 
cedent wrong,  is  generally  a  question 
of  fact  for  the  jury,  it  is  perceived  that 
the  rule  last  announced'  (that  of  the 
Massachusetts  court  quoted)  'is  the 
rule  of  common  sense  and  practical 
justice.'"  Standard  Oil  Co.  v.  Wake- 
field, 102  Va.   824,  47  S.   E.   830. 

"  'Where  the  alleged  intervening 
cause  is  in  reality  only  a  condition  upon 
or  through  which  the  negligent  act 
operated  to  produce  the  injuries  com- 
plained of,  the  defendant  will  be  held 
liable.'  21  Am.  &  Eng.  Ency.  Law, 
494."  Snyder  v.  Philadelphia  Co.,  54 
W.  Va.   149,  46  S.  E.   366. 

6.  Failure  to  Exefcise  Care  after 
Knowledge  of  Plainti£F's  Negli- 
gence. 

See  post,  "Effect  of  Defendant's 
Knowledge  of  Plaintiff's  Negligence  in 
Time  to  Avert  Injury,"  V.  C,  3. 

V.  Contributory  Negligence  as 
a  Defense. 

A.  DEFINITIONS  AND  GENERAL 
CONSIDERATION. 

Definitirns. — Contributory  negligence 
when  set  up  as  a  defense  to  an  action 
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for  injuries  alleged  to  have  been  caused 
by  the  defendant's  negligence,  is  de- 
fined in  Black's  Law  Dictionary  as 
meaning  "any  want  of  ordinary  care 
•n  the  part  of  the  person  injured  which 
combined  and  concurred  with  the  de- 
fendant's negligence,  and  contributed 
to  the  injury  as  the  proximate  cause 
thereof,  and  as  an  element  without 
which  the  injury  would  not  have  oc- 
curred." Wooddell  V.  West  Va.  Imp., 
etc.,  Co.,  38  W.  Va.  23,  17  S.  E.  386. 

Contributory  negligence  is  such  neg- 
ligence on  the  part  of  the  plaintiff  as 
directly  contributes  to  and  in  part 
causes  the  injury.  Riley  v.  West  Va. 
Cent.,  etc.,  R.  Co.,  27  W.  Va.  145; 
Layne  v.  Ohio  River  R.  C».,  35  W.  Va. 
438,  14  S.  E.  123;  Washington  v.  Balti- 
more, etc.,  R.  Co.,  17  W.  Va.  190. 

"By  contributory  negligence  is  meant 
such  negligence  on  the  part  of  the 
party  injured,  in  his  person  or  property, 
that  directly,  in  whole  or  in  part,  pro- 
duces the  injury  complained  of." 
Nuzum  V.  Pittsburg,  etc.,  R.  Co.,  30 
W.  Va.  228,  4  S.  E.  242. 

Contributory  negligence  consists  in 
contemplation  of  law,  in  such  acts  or 
omissions,  on  the  part  of  the  plaintiff, 
amounting  to  a  want  of  ordinary  care, 
as  concurring  or  co-operating  with  the 
negligent  acts  of  the  defendant,  are 
a  proximate  cause  or  occasion  of  the 
injury  complained  of.  Western  Union 
Tel.  Co.  V.  Virginia  Paper  Co.,  87  Va. 
418,  12  S.  E.  755;  Richmond,  etc.,  R. 
Co.  V.  Pickleseimer,  85  Va.  798,  10  S. 
E.  44;  Arthur  v.  Charleston,  46  W.  Va. 
88,  32  S.   E.  1024. 

"Properly  speaking,  contributory 
negligence,  as  the  very  words  import, 
arises  when  the  plaintiff  as  well  as  the 
defendant  has  done  some  act  negli- 
gently, or  has  omitted  through  negli- 
gence to  do  some  act  which  it  was 
their  respective  duty  to  do,  and  the 
combined  negligence  of  the  two  par- 
ties has  directly  produced  the  injury." 
Washington  v.  Baltimore,  etc.,  R.  Co., 
17  W.  Va.  190. 

In    Norfolk,    etc.,    R.    Co.    v.    Cheat- 


wood,  193  Va.  358,  49  S.  E.  489,  the 
court  at  the  instance  of  the  plaintiff 
told  the  jury  that  a  party  is  guilty  of 
contributory  negligence  when  he  does 
something  he  ought  not  to  have  done» 
or  omits  to  take  some  precaution  which 
he  ought  to  have  taken  under  the  cir- 
cumstances. 

"There  is  really  no  distinction  be- 
tween negligence  in  the  plaintiff  and 
acgligencc  in  the  defendant,  except  that 
the  negligence  of  the  former  is  called 
'contributory  negligence.*"  Richmond, 
etc.,  R.  Co.  V,  Martin,  102  Va.  209,  45 
S.  E.  886. 

Degree  of  Care  Required  of  Plaintiff 
to  Escape  Responsibility  of  Contribu- 
tory Negligence. — To  escape  the  re- 
sponsibility of  contributory  negligence 
the  plaintiff  is  not  required  to  exercise 
more  care  than  is  usual  under  similar 
circumstances  among  careful  persons  of 
the  class  to  which  he  belongs.  Dimmey 
V.  Wheeling,  etc.,  R.  Co.,  27  W.  Va. 
32.     See  ante,  "Ordinary  Care,"  III,  B. 

In  Western  Union  Tel.  Co.  v.  Vir- 
ginia Paper  Co.,  87  Va.  418,  12  S.  E. 
755,  the  court  held,  that  if  the  plaintiff 
had  been  guilty  of  negligence  at  all,  it 
was  slight  negligence  only  not  amount- 
ing to  a  want  of  ordinary  care  and  in- 
sufficient  to   defeat   the   action. 

Distinguished  from  Concurring  and 
Co-Operating  Negligence. — In  some 
cases  the  courts  apparently  attempt  to 
distinguish  between  contributory  neg- 
ligence, and  concurring  and  co-operat- 
ing negligence,  but  for  which  the  in- 
jury could  not  have  happened.  See 
Moore  v.  Norfolk,  etc.,  R.  Co.,  87  Va. 
489,  12  S.  E.  968.  In  this  case  a  person 
employed  by  railroad  company  as  a 
fireman,  only  by  the  trip,  while  off 
duty,  negligently  placed  himself  in  such 
a  position  that  a  passing  train  struck 
him.  The  court  in  holding  that  he 
could  not  recover  for  injuries  so  re- 
ceived said  "he  was  guilty,  not  alone 
of  contributory  negligence,  which  the 
courts  will  not  undertake  to  apportion, 
but  of  concurring  and  co-operating 
negligence,  but  for  which  the  accident 
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by  which  he  was  hurt  could  not  have 
happened." 

No  good  reason  appears  however  for 
this  distinction  since  it  would  seem 
that  in  order  that  the  doctrine  of  con- 
tributory negligence  may  apply  to  bar 
a  recovery  for  negligent  injuries  the 
negligence  of  both  plaintiff  and  defend- 
ant must  concur  and  co-operate  to- 
gether to  cause  the  injury  in  question. 
Sec  the  definitions  in  the  preceding 
paragraphs  of  this  section.  And  see 
post,  "Plaintiff's  Negligence  Must  Be 
Proximate  Cause  of  Injury,"  V,  C,   1. 

Plaintiff  Must  Be  Guilty  of  Legal 
Negligence. — "In  the  case  of  Barker  z'. 
Ohio  River  R.  Co.,  51  W.  Va.  423, 
41  S.  E.  148,  this  court  held,  that  'a 
railroad  company  can  not  be  excused 
from  gross  negligence  on  its  part,  al- 
though the  act  of  the  injured  person 
contributed  thereto,  unless  it  be  shown 
in  evidence  that  such  person  was  guilty 
of  legal  negligence;  that  is,  some  act 
of  negligence  that  an  ordinarily  pru- 
dent person  would  not  have  been  guilty 
of  under  the  same  circumstances.'  '* 
Meeks  v,  Ohio  River  R.  Co.,  52  W.  Va. 
99,  43   S.   E.  118. 

To  excuse  a  railroad  company  from 
suddenly  and  without  warning  backing 
a  freight  train  against  a  person  law- 
fully using  a  public  crossing,  it  must 
be  shown  in  evidence  that  such  person 
was  guilty  of  some  act  of  legal  negli- 
gence contributing  to  her  injury,  such 
as  a  person  of  ordinary  prwicnce  would 
not  be  guilty  of  under  the  same  cir- 
cumstances. Meeks  v.  Ohio  River  R. 
Co.,  52  W.  Va.  99,  43  S.  E.  118. 

It  is  not  contributory  negligence  to 
engage  in  a  dangerous  occupation. 
Wooddell  V,  West  Va.  Imp.,  etc.,  Co., 
38  W.  Va.  23,  17  S.  E.  386.  See  the 
title  MASTER  AND  SERVANT,  vol. 
9,  p.  657. 

Violation  of  Law  as  Contributory 
Negligence. — It  is  not  contributory  neg- 
ligence per  se  for  the  injured  party  at 
the  time  of  the  injury  to  be  engaged 
in  a  violation  of  law.     Such  violation 


does  not  put  him  out  of  the  protection 
of  the  law,  nor  at  the  mercy  of  others. 
Kut  if  such  violation  contributed  to  his 
injury,  he  cart  not  recover  therefor. 
Chesapeake,  etc.,  R.  Co.  v.  Jennings. 
98  Va.  70,  34  S.   E.  986. 

Intent  Not  an  Element. — In  an  ac- 
tion for  negligent  injuries  it  is  error 
to  instruct  the  jury  that,  if  plaintiff 
contributed  to  the  injury,  his  right  to 
recover  is  not  affected  thereby,  unless 
he  was  in  fault  in  so  contributing  to 
the  injury.  Richmond,  etc.,  R.  Co.  v. 
Yeamans,  86  Va.  860,  12  S.  E.  946. 

"This  is  certainly  a  new  and  startling 
exposition  of  the  law  of  contributory 
negligence,  and  diametrically  inverts 
the  rule  that  the  contributory  negli- 
gence of  the  plaintiff  will  completely 
bar  his  right  of  recovery,  unless  de- 
fendants were  in  fault — and  that,  too. 
only  after  they  discovered  the  contrib- 
utory negligence  of  the  plaintiff,  and 
had  it  in  their  power  to  prevent  the 
injurious  consequence  of  the  plain- 
tiffs own  contributory  negligence.  If 
the  plaintiff  does  an  act  or  has  a  mis- 
fortune not  caused  or  induced  by  the 
defendant,  which  is  the  proximate  cause 
of  his  injury,  that  act  or  misfortune  is 
Miecessarily  his  own,  and  the  jury  has 
no  right  to  consider  the  intent,  or  to 
do  more  than  determine  the  fact  of  his 
contributory  negligence;  and  the  ques- 
tion is  whether  the  defendant  company 
failed  or  neglected  to  prevent  or  avert 
the  injury  to  the  plaintiff  after  it  saw 
or  knew  or  became  aware  of  the  plain- 
tiff's contributory  negligence."  Rich^ 
mond.  etc.,  R.  Co.  v.  Yeamans,  86  Va. 
860,  12  S.  E.  946. 

Contributory  Negligence  in  Case  of 
Street  Railwa3rs  and  Steam  Railroads. 
— The  rules  for  determining  contribu- 
tory negligence  as  applied  to  street 
railways  are  in  some  respects  quite 
different  from  those  applicable  to  steam 
railroads  running  on  their  own  land. 
Richmond  Traction  Co.  v.  Clarke,  101 
Va.  382,  43  S.  E.  618.  See  the  titles 
CROSSINGS,  vol.  4,  p.  122;  RAIL- 
ROADS; STREET  RAILROADS. 
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B.    GENERAL    RULE    STATED, 

CONSTRUED  AND  APPLIED. 
1.  Rule  Stated. 

Contributory  Negligence  a  Bar  to  Re- 
covery.— It  is  a  general  if  not  a  uni- 
versal rule  that  if  the  plaintiff  in  an  ac- 
tion for  negligent  injuries  has  been 
guilty  of  contributory  negligence,  he 
can  not  recorer.  Savage  v.  Southern 
R.  Co.,  103  Va.  422,  49  S.  E.  484;  Con- 
sumers, etc.,  Co.  V.  Doyle,  102  Va.  402, 
46  S.  E.  390;  Newport  News  Pub.  Co. 
z'.  Beaumeister,  102  Va.  677,  47  S.  E. 
S21;  Seaboard,  etc.,  R.  Co.  v.  Hickcy, 
102  Va.  394,  46  S.  E.  392;  Richmond 
Traction  Co.  v.  Martin,  102  Va.  209,  45 
S.  E.  886;  Richmond,  etc.,  Power  Co. 
T.  Gordon,  102  Va.  498,  46  S.  E.  772; 
Richmond,  etc.,  R.  Co.  v.  Martin,  102 
Va.  201,  45  S.  E.  894;  Humphreys  v. 
Valley  R.  Co.,  100  Va.  749,  42  S.  E. 
882;  Bowers  v.  Bristol  Gas,  etc.,  Co., 
100  Va.  533,  42  S.  E.  296;  Newport 
News,  etc.,  R.  Co.  v.  Bradford,  99  Va. 
117,  37  S.  E.  807;  Winchester  v.  Car- 
roll, 99  Va.  727,  40  S.  E.  37;  McDaniel 
V.  Lynchburg  Cotton  Mills  Co.,  99  Va. 
146;  37  S.  E.  781;  Norfolk,  etc.,  R.  Co. 
z'.  Cromer,  99  Va.  763,  40  S.  E.  54; 
Southern  R.  Co.  v.  Mauzy,  98  Va.  692, 
n7  S.  E.  285;  Southern  Bell  Tel.  Co.  tf. 
Clements,  98  Va.  1,  34  S.  E.  951;  Nor- 
folk, etc.,  R.  Co.  V.  Marpole,  97  Va.  594, 
34  S.  E.  462;  Richmond,  etc.,  R.  Co.  v. 
Tribble,  97  Va.  495,  24  S.  E.  278;  South- 
ern R.  Co.  V.  Bruce,  97  Va.  92,  33  S.  E. 
548;  Danville  Street  Car  Co.  v.  Wat- 
kins,  97  Va.  713,  34  S.  E.  884;  Atlantic, 
etc.,  R.  Co.  V.  Ironmonger,  95  Va.  625, 
29  S.  E.  319;  Osborne  v.  Pulaski  Light, 
etc.,  Co.,  95  Va.  16,  27  S.  E.  812;  South- 
ern  R.  Co.  v.  Bryant,  95  Va.  212,  28  S. 
E.  183;  Haffner  v.  Chesapeake,  etc.,  R. 
Co.,  96  Va.  528,  31  S.  E.  899;  Wash- 
ington, etc.,  R.  Co.  V.  Lacey,  94  Va. 
460,  26  S.  E.  834;  Jammison  v.  Chesa- 
peake, etc.,  R.  Co.,  92  Va.  327,  23  S. 
E.  758;  Norfolk,  etc.,  R.  Co.  r.  Suffolk 
Lumber  Co.,  92  Va.  413,  23  S.  E.  737; 
Johnson  v.  Chesapeake,  etc.,  R.  Co., 
91  Va.  171,  21  S.  E.  238;  Chesapeake, 
etc.,  R.   Co.   V.   Hafner,  90  Va.   621,   19 


S.  E.  166;  Richmond,  etc.,  R.  Co.  v. 
De  Butts,  90  Va.  405,  18  S.  E.  837; 
Hogan  V.  Tyler,  90  Va.  19,  17  S.  E. 
723;  Richmond,  etc.,  R.  Co.  v.  Pannill, 
89  Va.  552,  16  S.  E.  784;  Richmond, 
etc.,  R.  Co.  V.  Picklcsimcr,  89  Va.  389, 
16  S.  E.  245;  Sexton  v.  Turner,  89  Va. 
41,  15  S.  E.  862;  Tyler  v.  Kelley,  89 
Va.  282,  15  S.  E.  509;  Norfolk,  etc.,  R. 
Co.  V.  Williams,  89  Va.  165,  15  S.  E. 
522;  Harris  v.  Norfolk,  etc.,  R.  Co.,  88 
Va.  560,  14  S.  E.  535;  Norfolk,  etc.,  R. 
Co.  V.  Donnelly,  88  Va.  853,  14  S.  E. 
692;  Norfolk,  etc.,  R.  Co.  v.  Harman,  S3 
Va.  553,  577,  8  S.  E.  251;  Norfolk,  etc., 
R.  Co.  V.  Carper,  88  Va.  556,  14  S.  E. 
328;  Tyler  v.  Sites,  88  Va.  479,  13  S. 
E.  978;  Norfolk,  etc.,  R.  Co.  v.  Mc- 
Donald, 88  Va.  352,  13  S.  E.  706;  Mark 
V,  Petersburg,  88  Va.  1,  13  S.  E.  299; 
Moore  v.  Norfolk,  etc.,  R.  Co.,  87  Va. 
489,  12  S.  E.  968;  Norfolk,  etc.,  R.  Co. 
V.  Stone,  88  Va.  319,  13  S.  E.  432;  Rich- 
mond, etc.,  R.  Co.  V.  Risdon,  87  Va. 
335,  12  S.  E.  786;  Stewart  v.  Newport 
News,  etc.,  R.  Co.,  86  Va.  988,  11  S. 
E.  885;  Shenandoah  Valley  R.  Co.  v, 
Lucado,  86  Va.  390,  16  S.  E.  422;  Rich- 
mond, etc.,  R.  Co.  V.  Yeamans,  86  Va. 
866,  12  S.  E.  946;  Richmond,  etc.,  R. 
Co.  V.  Pickleseimer,  85  Va.  798,  10  S. 
E.  44;  Moore  v.  Richmond,  85  Va.  538, 
8  S.  E.  387;  Piedmont,  etc.,  Co.  v.  Pat- 
teson,  84  Va.  747,  6  S.  E.  4;  Ried  v. 
Axtell,  84  Va.  231,  4  S.  E.  587;  Shenan- 
doah Valley  R.  Co.  v.  Moose,  83  Va. 
827,  3  S.  E.  796;  New  York,  etc.,  R.  Co. 
v.  Kellam,  83  Va.  851,  3  S.  E.  703;  Nor- 
folk, etc.,  R.  Co.  V.  Harman,  83  Va.  553, 
8  S.  E.  251;  Virginia,  etc.,  R.  Co.  v. 
Boswell,  82  Va.  932,  7  S.  E.  383;  Vir- 
ginia, etc.,  R.  Co.  V.  Barksdale,  82  Va. 
330;  Nash  v.  Richmond,  etc.,  R.  Co.,  82 
Va.  55;  Darracott  v.  Chesapeake,  etc., 
R.  Co.,  83  Va.  288,  2  S.  E.  511;  Sheeler 
V.  Chesapeake,  etc.,  R.  Co.,  81  Va.  188; 
Rudd  V.  Richmond,  etc.,  R.  Co.,  80  Va. 
546;  Norfolk,  etc.,  R.  Co.  v.  Ferguson, 
79  Va.  241;  Richmond  v.  Courtney.  32 
Gratt.  792;  Richmond,  etc..  R.  Co.  v. 
Anderson,  31  Gratt.  812;  Richmond, 
etc.,    R.   Co.   V.    Morris,   31    Gratt.   200, 


Negligence 


381 


203;  Baltimore,  etc.,  R.  Co.  v,  Whit- 
tington,  30  Gratt.  805,  814;  Baltimore, 
etc.,  R.  Co.  V.  Sherman,  30  Gratt.  602; 
Snyder  v.  Pittsburg,  etc.,  R.  Co.,  11 
W.  Va.  14;  Washington  v.  Baltimore, 
etc.,  R.  Co.,  17  W.  Va.  190;  Downey  v. 
Chesapeake,  etc.,  R.  Co.,  28  W.  Va. 
732;  Cawley  v.  Winifrede  R.  Co.,  31 
W.  Va.  .116,  5  S.  E.  318;  Phillips  v. 
Ritchie  County  Court,  31  W.  Va.  477,  7 
S.  E.  427;  Hesser  v.  Grafton,  33  W.  Va. 
548,  11  S.  E.  211;  Beyel  v.  Newport 
News,  etc.,  R.  Co.,  34  W.  Va.  538,  12  S. 
E.  532;  Williamson  v.  Newport  News, 
etc.,  R.  Co.,  34  W.  Va.  657,  12  S.  E. 
824;  Eastburn  v.  Norfolk,  etc.,  R.  Co., 
34  W.  Va.  681,  12  S.  E.  819;  Phillips  v. 
Huntington,  35  W.  Va.  406,  14  S.  E. 
17;  Carrico  v.  West  Va.  Cent.,  etc.,  R. 
Co.,  35  W.  Va.  389,  14  S.  E.  12;  Mc- 
Kelvey  v.  Chesapeake,  etc.,  R.  Co.,  35 
W.  Va.  500,  14  S.  E.  261;  Butcher  v. 
West  Va.,  etc.,  R.  Co.,  37  W.  Va.  180, 
16  S.  E.  467;  Overby  v.  Chesapeake, 
etc.,  R.  Co.,  37  W.  Va.  524,  16  S.  E. 
S13;  Wooddell  v.  West  Va.  Imp.,  etc., 
Co.,  38  W.  Va.  23,  17  S.  E.  386;  John- 
son V.  Chesapeake,  etc.,  R.  Co.,  38  W. 
Va.  206,  18  S.  E.  573;  Graham  v.  New- 
burg,  etc.,  Coke  Co.,  38  W.  Va.  273, 
18  S.  E.  584;  Core  v.  Ohio  River  R.  Co., 
38  W.  Va.  456,  18  S.  E.  596;  Beall  v, 
Pittsburg,  etc.,  R.  Co.,  38  W.  Va.  525, 
18  S.  E.  729;  Young  v.  West  Va.,  etc., 
R.  Co.,  42  W.  Va.  112,  24  S.  E.  615; 
Fisher  v.  West  Va.,  etc.,  R.  Co.,  42  W. 
Va.  183,  24  S.  E.  570;  S.  C,  39  W.  Va. 
366,  19  S.  E.  578;  Robinson  v.  West 
Va.,  etc..  R.  Co.,  40  W.  Va.  583,  21  S. 
E.  727;  Berkley  v.  Chesapeake,  etc.,  R. 
Co.,  43  W.  Va.  11,  26  S.  E.  349;  Mc- 
Creery  v.  Ohio  River  R.  Co.,  43  W. 
Va.  110,  27  S.  E.  327;  Webb  v.  Big 
Kanawha,  etc..  Packet  Co.,  43  W.  Va. 
800,  29  S.  E.  519;  Jackson  v.  Norfolk, 
etc.,  R.  Co.,  43  W.  Va.  380,  27  S.  E. 
278;  Couch  v.  Chesapeake,  etc.,  R.  Co., 
45  W.  Va.  51.  30  S.  E.  147;  McVey  v. 
Chesapeake,  etc.,  R.  Co.,  46  W.  Va.  Ill, 
32  S.  E.  1012;  Arthur  v.  Charleston,  46 
W.  Va.  88,  32  S.  E.  1024;  McCreery  v. 
Ohio  River  R.  Co.,  49  W.  Va.  301,  38 


S.  E.  534;  Seslcr  v.  Rolfe  Coal  Co.,  51 
W.  Va.  318,  41  S.  E.  216;  Foley  v.  Hunt- 
ington, 51  W.  Va.  396,  41  S.  E.  113.  See 
the  titles  CARRIERS,  vol.  2,  p.  671; 
DEATH  BY  WRONGFUL  ACT,  vol. 
4,  p.  226;  MASTER  AND  SERVANT, 
vol.  9,  p.  700. 

"It  has  been  a  rule  of  law  from  time 
immemorial,  and  is  not  likely  to  be 
changed  in  all  time  to  come,  that  there 
can  be  no  recovery  for  an  injury  caused 
by  the  mutual  fault  of  both  parties. 
When  it  can  be  shown  that  it  would 
not  have  happened,  except  *  for  the 
culpable  negligence  of  the  party  injured 
concurring  with  that  of  the  other  party,, 
no  action  can  be  maintained."  Nor- 
folk, etc.,  R.  Co.  V.  Ferguson,  79  Va. 
241,  quoting  from  the  opinion  of  Jus- 
tice Swayne  in  Railroad  Company  v. 
Jones,  95   U.    S.   439. 

"Say  Shearman  k.  Redfield  in  their 
work  on  Contributory  Negligence,  vol. 
1,  p.  179:  'In  all  courts,  where  there 
is  any  evidence  from  which  an  infer- 
ence of  contributory  negligence  might 
reasonably  be  drawn,  the  court  must 
instruct  the  jury  that  the  plaintiff  can 
not  recover  if  his  negligence  contrib- 
uted to  produce  the  injury,  in  the  man- 
ner hereinbefore  stated;'  that  is,  by 
the  want  of  ordinary  care  on  the  part 
of  the  plaintiff  or  his  intestate,  to  avoid 
injury."  Southern  R.  Co.  v.  Bruce,  97 
Va.   92,   33   S.    E.   548. 

"If  instead  of  a  third  person  inter- 
vening by  some  negligent  act  between 
the  alleged  cause  of  the  injury  and  the 
injury  itself,  the  plaintiff  himself  should 
intervene  and  be  guilty  of  negligence^ 
thereby  causing  the  injury  to  himself^ 
the  defendant,  though  he  had  origi- 
nally been  guilty  of  negligence  which 
might  naturally  have  produced  an  in- 
jury, can  not  be  held  responsible  for 
such  injury,  because  the  defendant's 
negligence  in  such  case  must  be  re- 
garded as  the  remote  and  not  the 
proximate  cause  of  the  injury.  In 
such  a  case,  in  the  language  of  the  law 
books,  the  plaintiff  is  held  to  have  con- 
tributed  to   the   injury;   but   he   would 


382 


Negligence 


more  properly  be  said  to  have  caused 
the  injury  to  himself  in  such  a  case,  as 
the  defendant's  negligence  being  the  re- 
mote cause  is  not  regarded  at  all,  and 
is  no  part  of  the  cause  of  the  injury." 
Washington  v.  Baltimore,  etc.,  R.  Co., 
17  W.  Va.  190. 

"The  rule  in  Virginia  is  stated  in 
Bailey's  work  on  Master's  Liability  for 
Injuries  to  Servant  (page  399)  as  fol- 
lows: 'That  one  who  is  injured  by  the 
mere  negligence  of  another  can  not  re- 
cover any  compensation  for  his  injury 
if  he,  by  his  own  ordinary  negligence 
or  willful  wrong,  contributed  to  pro- 
duce the  injury  of  which  he  complains, 
so  that,  but  for  his  concurring  and  co- 
operating fault,  the  injury  would  not 
have  happened  to  him,  except  where 
the  direct  cause  of  the  injury  is  the 
omission  of  the  other  party,  after  be- 
coming aware  of  the  injured  party's 
negligence,  to  use  proper  degree  of 
care  to  avoid  the  consequences  of  such 
negligence.'  Citing  Dun  v.  Seaboard, 
etc.,  R.  Co.,  78  Va.  645;  Rudd  v.  Rich- 
mond, etc.,  R.  Co.,  80  Va.  546,  549; 
Richmond,  etc.,  R.  Co.  v.  Yeamans,  86 
Va.  860,  12  S.  E.  946.  In  West  Vir- 
ginia the  rule  is  laid  down  in  the  case 
of  Gerity  v.  Haley,  29  W.  Va.  98,  11 
S.  E.  901,  as  follows:  'Where  negli- 
gence is  the  ground  of  the  action,  it 
rests  upon  the  plaintiff  to  trace  the 
fault  of  his  injury  to  the  defendant, 
and  for  this  purpose  he  must  show  the 
circumstances  under  which  the  injury 
occurred;  and  if,  from  these  circum- 
stances, so  proven  by  the  plaintiflF,  it 
appears  that  the  fault  was  mutual,  or 
in  other  words,  that  contributory  neg- 
ligence is  fairly  imputable  to  him,  he 
has,  by  proving  the  circumstances,  dis- 
proved his  right  to  recover,  and,  on 
plaintiff's  evidence  alone,  the  jury 
should  find  for  the  defendant.'  This 
ruling  was  followed  in  the  case  of 
Butcher  v.  West  Va.,  etc.,  Co.,  37  W. 
Va.  180,  16  S.  E.  457,  and  several  other 
cases,  and,  as  we  think,  correctly  states 
the  law."  Fisher  v.  West  Va.,  etc.,  R. 
Co.,  42  W.  Va.  183,  24  S.   E.  570. 


Contributory  NefHfence  of  Parent 
as  Barring  Recovery  for  Injury  to 
Child. — "  'When  an  action  for  negli- 
gent injury  of  an  infant  is  brought  by 
the  parent,  or  for  the  parent's  own 
benefit,  it  is  very  justly  held,  that  the 
contributory  negligence  of  such  parent 
may  be  shown  in  bar  of  the  action,  the 
negligence  of  his  agent  to  whom  h'e 
had  intrusted  the  child  having  con- 
tributed to  cause  the  injury;  and  such 
negligence,  being,  in  contemplation  of 
law,  the  parent's  negligence,  was  held 
to  bar  the  action.'  Beach  on  Con.  Ncg., 
§  131.  The  doctrine  of  imputed  negli- 
gence has  no  application  to  the  case, 
but  the  rule  that  the  negligent  father 
can  not  recover  is  founded  upon  the 
fundamental  principle  that  no  one  can 
acquire  a  right  of  action  by  his  own 
negligence.  The  principle  involves  a 
maxim  of  the  law  as  old  as  the  com- 
mon law  itself.  The  difference  between 
an  action  by  the  father  for  injuries  to 
the  child  where  death  does  not  ensue 
and  an  action  by  the  father  as  admin- 
istrator of  his  dead  child,  brought  un- 
der the  statute  for  his  own  benefit,  is 
a  difference  in  form  merely,  not  in  sub- 
stance, and  on  principle  there  can  be 
no  more  reason  for  permitting  a  re- 
covery in  the  latter  case  than  in  the 
former.  In  both  the  father  is  the  sub- 
stantial plaintiff  and  the  sole  benefi- 
ciary. To  allow  a  recovery  in  either 
would  be  a  violation  of  the  policy  of 
the  law,  which  forbids  that  one  shall 
reap  a  benefit  from  his  own  miscon- 
duct. Accordingly  the  authorities  are 
practically  unanimous  to  the  effect  that 
the  guiding  principle  in  both  classes  of 
cases  is  identical,  and  the  contributory 
negligence  of  the  beneficial  plaintiff 
will  as  effectually  defeat  a  recovery  in 
the  one  case  as  in  the  other."  Rich- 
mond, etc.,  R.  Co.  V.  Martin,  102  Va. 
201,  45  S.  E.  894. 

Lewis,  P.,  said  obiter  in  Norfolk, 
etc..  R.  Co.  7'.  Groseclose,  88  Va.  267, 
13  S.  E.  454.  that  if  the  suit  were  by 
the  parent  for  the  loss  of  service  caused 
by    the    injury   to   the   child,    the   con- 
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tributory  negligence  of  the  plaintiff 
would  be  a  good  defense,  but  it  is  not 
to  be  considered  where  the  suit  is  by 
the  child  or  his  personal  representative. 
Gunn  V,  Ohio  River  R.  Co.,  42  W.  Va. 
676,  26  S.  E.  546.  See  the  title  IM- 
PUTABLE NEGLIGENCE,  vol.  7,  p. 
341. 

2.    No  Gradation  or  Apportionment  of 
Fault. 

The  general  rule  is  that  when  both 
parties  are  chargeable  with  negligence 
the  plaintiff  can  not  recover  if  his  neg- 
ligence contributed  in  any  degree  as, 
an  efficient  cause,  to  the  injury  com- 
plained of.  Richmond.  Traction  Co.  v, 
Martin,  102  Va.  209,  45  S.  E.  886;  Nor- 
folk, etc.,  R.  Co.  V.  Cottrell,  83  Va.  512, 
3  S.  E.  123;  Ayers  v.  Richmond,  etc., 
R.  Co.,  84  Va.  679,  5  S.  E.  582;  Phil- 
lips V.  Ritchie  County  Court,  31  W. 
Va.  477,  7  S.  E.  427;  Carrico  v.  West 
Va.,  etc.,  R.  Co.,  39  W.  Va.  86,  19  S.  E. 
671. 

The  court  will  not  undertake  to  bal- 
ance  the   negligence   of  the  respective  , 
parties  for  the  purpose  of  determining  \ 
which  was  most  at  fault.    The  law  rec-  ! 
ognizes  no  gradations  of  fault  in  such  , 
case,  and  where  both  parties  have  been  ! 
guilty  of  negligence  as  a  general  rule,  ' 
there  can  be  no  recovery.     Richmond 
Traction  Co.  v.  Martin,  102  Va.  209J  45 
S.  E.  886;  Ayers  v,  Richmond,  etc.,  R. 
Co.,   84   Va.   679,   5   S.    E.   582;   Chesa- 
peake, etc.,  R.  Co.  V.  Lee,  84  Va.  642, 
5   S.    E.   579;    Norfolk,  etc.,   R.   Co.  v. 
Cottrell,  83  Va.  512,  3  S.  E.  123. 

The  question  to  be  determined  in 
every  case  of  this  character  is,  not 
whether  the  plaintiff  or  plaintiff's  in- 
testate's negligence  caused,  but  whether 
it  contributed  to  the  injury  of  which 
complaint  is  made.  Shearman  &  Red- 
field  on  Neg.,  §§  87,  96.  Southern  R. 
Co.  V.  Bruce,  97  Va.  92,  33  S.  E.  548; 
Norfolk,  etc..  R.  Co.  z^.- Cromer,  99  Va. 
763.   40   S.   E.   54. 

He  is  guilty  of  contributory  negli- 
gence if  he  is  the  author  of  any  part 
of   the  injury  resulting  from   his   fail- 


ure to  exercise  such  care,  or  if,  by  the 
exercise  of  such  care,  he  could  have 
avoided  the  consequences  of  negligence 
ascribed  to  another.  Danville  Street 
Car  Co.  V.  Watkins,  97  Va.  713,  34  S. 
E.   884. 

"The  very  term  'contributory  negli- 
gence' implies  that  it  need  not  be  the 
exclusive  cause  of  the  injury.  It  is 
enough  if  it  contributes  to  the  injury. 
*It  is  not  essential  to  this  defense  that 
the  plaintiff's  fault  should  have  been, 
in  any  degree,  the  cause  of  the  event  by 
which  he  was  injured.  It  is  enough  to 
defeat  him,  if  the  injury  might  have 
been  avoided  by  his  exercise  of  ordi- 
nary care.  The  question  to  be  deter- 
mined in  every  case  is,  not  whether  the 
plaintiff's  negligence  caused,  but 
whether  it  contributed  to  the  injury  of 
which  he  complains.  This  it  may  do 
by  exposing  him  to  the  risk  of  injury, 
quite  as  effectually  as  if  he  committed 
the  very  act  which  injured  him. 
Neither  is  it  necessary  that  the  plain- 
tiffs negligence  should  have  con- 
tributed to  the  injury  in  any  greater 
degree  than  the  negligence  of  the  de- 
fendant' Shear.  &  Red.  on  the  Law  of 
Negligence  (5th  Ed.),  §  96."  Norfolk, 
etc.,  R.  Co.  V.  Cromer,  99  Va.  763,  40 
S.    E.   54. 

In  Union  Steamship  Co.  v.  Notting- 
hams,  17  Gratt.  115,  the  court,  while 
holding  that  it  was  unnecessary  to  con- 
sider or  discus6  the  principles  appli- 
cable to  the  case  of  damage  resulting 
from  the  mutual  and  concurrent  fault 
of  both  parties,  said:  "It  is  proper  to 
say.  however,  that  the  admiralty  rule 
adopted  by  the  court  below,  by  which 
the  loss  in  such  case  is  divided  equally 
between  the  parties,  docs  not  prevail 
in  the  courts  of  common  law,  and  is 
inconsistent  with  common-law  prin- 
ciples. When  the  negligence  or  fault 
of  the  injured  vessel  contributes  to 
produce  the  injury,  so  that  the  injury 
results  directly  from  the  negligence  or 
fiult  of  both  vessels,  the  common  law 
does  not  undertake  to  say  how  much 
of  it  is  due  to  one  and  how  much   to 
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the  other,  and  leaves  the  loss  where  it 
falls."  See  generally,  the  title  SHIPS 
AND  SHIPPING. 

See,  however,  Western  Union  Tel. 
Co.  V.  Virginia  Paper  Co.,  87  Va.  418, 
12  S.  E.  755,  in  which  the  court  said: 
**The  rule  is  sometimes  stated  to  be, 
that  if  the  negligence  of  the  plaintiff 
contributed  in  any  degree  to  cause  the 
injury  there  can  be  no  recovery.  But 
this  statement  is  inaccurate  and  mislead- 
ing. A  more  accurate  statement  is,  that 
not  slight  negligence,  but  any  want  of 
ordinary  care,  will  defeat  the  action.*' 
It  would  seem  that  the  holding  of  the 
court  in  this  case  is  rather  upon  what 
want  of  care  constitutes  negligence  or 
contributory  negligence,  than  as  to  the 
degree  to  which  the  negligence  of  the 
plaintiff  once  established  contributed 
to  the   injury. 

3.  Operation  of  Rule  Where  Defend- 
ant's Act  a  Violation  of  Statute  or 
Ordinance. 

Although  a  crossing  signal  required 
by  law  was  not  given,  yet  if  a  traveler 
injured  at  such  crossing  knew,  or  by 
the  exercise  of  ordinary  care  ought  to 
have  known,  that  a  locomotive  was  ap- 
proaching, in  time  to  have  avoided  the 
injury,  he  can  not  recover.  Atlantic, 
etc.,  R.  Co.  V.  Reiger,  95  Va.  418,  419, 
28  S.   E.  590. 

Although  a  railroad  company  may 
have  failed  to  sound  the  whistle  of  its 
locomotive,  on  approaching  a  public 
crossing,  in  the  manner  prescribed  by 
law,  yet  if  it  gave  another  or  other 
warnings,  which  in  fact  notified  the 
plaintiff  who  was  injured  at  the  cross- 
ing of  its  approach,  or  which  would 
have  given  him  notice  if  he  had  been  | 
exercising  ordinary  care,  so  that  he 
could  have  avoided  the  injury  com- 
plained of,  he  can  not  recover.  But  it 
is  error  to  leave  it  to  the  jury  to  de- 
termine whether  sounding  the  whistle 
at  some  other  place  or  in  some  other 
manner  than  that  prescribed  by  the 
statute  was  equally  ns  good.  Atlantic, 
etc.,  R.  Co.  V,  Reiger,  95  Va.  43  8,  419, 
28  S.   E.   590. 


"Failure  to  ring  bell  or  blow  whistle 
at  crossings,  though  required  by  law, 
will  not  render  the  company  liable,  un- 
less that  be  the  proximate  cause  of  the 
injury,  and  there  be  no  such  negli- 
gence by  the  plaintiff  as  will  prevent 
his  recovery.  It  is  just  as  important 
that  the  plaintiff  exercise  reasonable 
care  upon  his  part,  when  the  negligence 
of  defendant  consists  in  the  failure  Xo 
observe  a  statute,  as  when  it  arises 
from  any  other  omission  or  neglect.  If, 
by  statute,  certain  warnings  or  signals 
are  required,  and  their  absence  be  de- 
clared negligence,  yet,  unless  the  stat- 
ute also  absolves  the  injured  party 
from  the  necessity  of  caution,  and  de- 
clares that  the  omission  to  comply  with 
the  statute  shall  render  the  company 
liable,  the  rule  will  still  be  the  same 
with  reference  to  contributive  or  com- 
parative negligence  as  if  there  were  no 
such  statutory  requirement,  and  the  fail- 
ure to  give  the  signal  will  not  raise  a 
presumption  that  such  failure  was  the 
cause  of  the  injury.  1  Ror.  R.  R.  531. 
The  statutes  giving  action  for  failure 
to  ring  bell  do  not  confer  such  action 
irrespective  of  the  injured  party's  own 
negligence.  One  whose  own  fault  has 
contributed  to  his  injury  can  not  take 
advantage  of  these  statutes  to  excuse 
his  jfault;  and  the  omission  to  ring  a 
bell  is  no  excuse  for  the  plaintiff's  omis- 
sion to  look  up  and  down  the  track.  2 
Shear.  &  R.  Neg.,  §  482."  Beyel  v. 
Newport  News,  etc.,  R.  Co.,  34  W.  Va. 
538,   12   S.    E.   532. 

"In  treating  of  the  law  of  contribu- 
tory negligence,  a  learned  author  says: 
'Where  a  party,  in  the  exercise  of  his 
own  right,  is  in  the  enjoyment  of  that 
which  is  common  to  others  also,  or 
which  may  in  any  way  narrow,  impede 
or  restrict  the  enjoyment  of  rights  by 
others,*  his  duty  to  observe  a  vigilance 
proportionate  to  the  danger,  of  inter- 
ference is  manifest.  Thus,  one  about 
to  cross  a  railway  track  by  the  pubic 
highway,  where  the  linbility  to  colliciriM 
is  great,  will  be  held  precluded  by  hi<; 
contributory  negligence  from  a  recov- 
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cry  for  an  injury,  if  he  drives  upon  the 
track  without  looking  for  approaching 
trains.'  And  this  is  so,  he  adds,  even 
though  the  railway  company  is  required 
by  statute  to  sound  an  alarm  at  such 
places,  and  has  neglected  to  do  so. 
Cooley  on  Torts,  679."  New  York, 
etc.,  R.  Co.  V.  Kellam,  83  Va.  851,  3  S. 
E.  703. 

A  traveller  approaching  a  railway 
crossing  where  gates  or  other  devices 
are  required  by  ordinance  to  be  used 
for  the  purpose  of  warning  travellers 
of  approaching  trains  must  use  that 
degree  of  care  which  an  ordinarily  pru- 
dent person  would  use  under  like  cir- 
cumstances before  going  on  the  track. 
Whili  the  same  degree  of  care  is  not 
required  as  at  crossings  where  no  such 
devices  are  required  to  be  used,  still 
he  must  use  his  senses  to  ascertain 
whether  or  not  a  train  is  approaching. 
He  can  not  rely  entirely  on  an  open 
gate  as  a  guaranty  of  safety.  Range- 
ley  V.  Southern  R.  Co.,  95  Va.  715,  30 
S.    E.  386. 

4.    Specific  Applications  of  Rule. 

Trespassers  or  Licensees. — Defend- 
ant's track  walker  at  night  found  B. 
lying  on  railroad  track  asleep,  and 
aroused  and  warned  him  of  approach- 
ing train.  B.,  raising  himself  on  elbow 
and  signifying  his  comprehension  of 
the  situation,  and  not  appearing  to  be 
disabled  by  intoxication  or  otherwise, 
track  walker  left  him  and  proceeded 
on  his  beat.  But  B.  did  not  leave  the 
track,  and  the  train  passed  over  and 
killed  him,  without  proof  of  negligence 
on  the  part  of  those  controlling  it 
Held,  defendant  was  not  liable.  Vir- 
ginia, etc.,  R.  Co.  V.  Boswell,  82  Va. 
932,  7  S.   E.  383. 

Boy  of  twelve,  sent  by  parents  to 
mind  cows  in  field  along  railway,  lay 
asleep  on  the  track,  and  was  run  over 
by  freight  train  375  yards  long,  and 
killed.  Train  was  running  down  grade 
without  steam.  Boy  was  lying,  when 
struck,  226  yards  from  a  public  cross- 
ing, which  was  892  yards  from  a  curve 


from  which  boy  was  visible.  Boy  had 
been  repeatedly  found  sitting  and  lying 
down  and  asleep  on  the  track,  and 
warned.  When  engineer  saw  boy  on 
track,  he  made,  in  vain,  every  effort  to 
stop  train,  by  reversing  engine,  etc. 
On  demurrer  to  evidence,  court  below 
decided  for  defendant  company.  On 
appeal,  held  plaintiflF's  evidence  is  in- 
sufficient to  warrant  the  verdict.  Rudd 
V.  Richmond,  etc.,  R.  Co.,  80  Va.  546. 

Licensees. — It  is  the  duty  of  a 
railroad  company  to  use  reason- 
able care  to  avoid  injury  to  a 
licensee  on  its  track,  but  it  is 
equally  the  duty  of  the  licensee  to  take 
ordinary  precautions  for  his  own  safety, 
even  if  there  be  negligence  on  the  part 
of  the  company,  and  if,  through  his 
failure  to  do  so,  he  is  injured  he  ca.i 
not  recover.  The  question  is  not 
whether  the  plaintiffs  negligence 
caused,  but  whether  it  contributed  to 
the  injury,  and  if  it  did  so  there  can 
be  no  recovery  therefor.  In  the  case 
at  bar,  the  negligence  of  the  plaintiff's 
intestate  contributed  to  his  injury  and 
there  can  be  no  recovery  therefor.  He 
walked  on  the  track  when  there  was 
another  safe,  suitable,  and  conven- 
ient walkway.  He  apparently  neither 
looked  nor  listened  for  approaching 
trains,  and  failed  to  get  off  the  track, 
though  others  near  him  did  so.  South- 
ern R.  Co.  V.  Bruce,  97  Va.  92.  33  S. 
E.  548.     See  the  title  RAILROADS 

Passengers  on  Railroad  Trains. — Tt 
is  the  duty  of  a  passenger  unnecessarily 
riding  on  the  platform  of  a  car  in  mo- 
tion to  go  into  the  car  when  requested 
by  the  conductor  or  other  person  hav- 
ing charge  of  the  train  when  there  is 
standing  room  inside;  and  if.  by  rea- 
son of  his  refusal  to  do  so,  and  by  go- 
ijig  onto  the  steps  of  the  car  without 
the  knowledge  of  the  conductor  or 
other  person  having  charge  of  the  train, 
he  loses  his  balance,  by  reason  of  a 
lurch  of  the  car  in  rounding  a  curve, 
and  falls  overboard,  and  is  injured,  he 
is  guilty  of  contributory  negligence, 
such  as  will  preclude  his  recovery  for 
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such  injury.  Fisher  v.  West  Va.,  etc., 
R.  Co.,  42  W.  Va.  183,  24  S.  E.  570. 

D.,  a  passenger  on  the  S.  &  R.  rail- 
road, whilst  sitting  with  his  arm  pro- 
truding outside  the  open  window  of  a 
car  in  swift  motion,  was  struck  on  the 
elbow  by  some  wood  ranked  near  the 
track,  and  was  severely  hurt.  In  ac- 
tion for  damages  the  declaration  set 
out  these  facts,  but  did  not  allege  that 
the  position  of  D.  was  known  to  de- 
fendant, and  that  the  latter,  seeing  D.'s 
danger,  omitted  to  warn  D.  thereof. 
It  was  held,  that  the  protrusion  of  D.'s 
arm  out  of  the  open  window  of  the  car 
was  such  contributory  negligence  on 
his  part  as  bars  his  recovery  for  the 
injury,  however  incautious  the  defend- 
ant may  have  been  in  guarding  against 
such  accidents,  it  not  appearing  that 
defendant,  knowing  D.'s  danger, 
omitted  to  warn  him  thereof.  Dun  v. 
Seaboard,  etc..  R.  Co.,  78  Va.  645.  See 
the  title  CARRIERS,  vol.  2,  p.  707,  et 
seq. 

A  traveler  on  a  public  road,  must  ex- 
ercise at  least  ordinary  care  and  cau- 
tion. No  recovery  can  be  had  by  the 
plaintiff  in  an  action  against  a  county 
where  his  negligence  in.  any  degree 
contributed  to  the  injury,  unless  the 
defendant  being  aware  of  the  plaintiff's 
danger,  and  having  the  opportunity  to 
avert  it,  fails  to  use  ordinary  caution 
to  do  so.  If  the  plaintiff  voluntarily 
incurs  danger  so  great  that  no  sensible 
or  reasonable  person  would  have  in- 
curred it,  in  the  absence  of  negligence 
on  the  part  of  the  defendant,  that  ex- 
hibits a  design  or  intention  to  wantonl> 
injure  him,  he  will  be  precluded  from 
a  recovery.  Phillips  v.  Ritchie  County 
Court,  31   W.  Va.  477,  7  S.  E.  427. 

Where  a  defect  or  obstruction  in  a 
road  is  merely  the  remote  cause  of  an 
injury  and  the  want  of  care  or  negli- 
gence of  the  plaintiff  is  the  direct  or 
proximate  cause  of  the  injury,  plaintiff 
can  not  recover.  Childrey  7'.  Hunting- 
ton, 34  W.  Va.  457,  12  S.  E.  536,  quot- 
ing Phillips  V.  Ritchie  County  Court.  31 
W.  Va.  477,  7  S.  E.  427.     See  the  titles 


COUNTIES,  vol.  3,  p.  690;  MUNICI- 
PAL CORPORATIONS,  ante,  p.  149; 
STREETS  AND  HIGHWAYS. 

Employees. — A  servant  who  is  in- 
jured in  consequence  of  voluntarily  at- 
tempting to  do  a  harmless  act  at  an 
obviously  dangerous  place,  when  he 
could  have  readily  waited  until  he 
reached  a  place  of  safety,  can  not  re- 
cover therefor  of  the  master.  Norfolk, 
etc.,  R.  Co.  V.  Mann,  99  Va.  180,  37  S. 
E.  849. 

Where  the  cars  are  of  unequal 
height,  crooked  links  are  necessarily 
used  to  couple  them.  Employee,  whose 
duty  it  was  to  couple  them,  had  oppor- 
tunity to  know,  and  did  know,  these 
facts.  Yet  he  went  in  between  the  car 
that  was  approaching  by  his  own  signal, 
and  the  stationary  car,  and  used  a 
straight  link  to  make «  the  coupling, 
thereby  allowing  the  bumper  of  the 
former  to  pass  under  the  bumper  of 
the  latter,  by  which  means  he  was 
caught  between  them  and  injured. 
Held,  employer  is  not  liable.  Norfolk, 
etc.,  R.  Co.  V.  Emmert,  83  Va.  640,  3 
S.  E.  145.  See  the  title  MASTER 
AND  SERVANT,  vol.  9,  p.  700. 

C.  QUALIFICATIONS  OF  GEN- 
ERAL RULE. 
1.  PlaintifTs  Negligence  Must  Be 
Proximate  Cause  of  Injury. 
In  GeneraL — The  rule  just  stated  as 
to  the  effect  of  the  plaintiffs  negligence 
is  subject  to  the  important  qualification 
that  mere  negligence  or  want  of  or- 
dinary care  and  caution  does  not  disen- 
title the  plaintiff  to  recover  unless  it 
be  such  that  but  for  that  negligence 
or  want  of  ordinary  care  and  caution 
the  misfortune  complained  of  could 
not  have  occurred.  In  other  words 
negligence  on  the  part  of  the  plaintiff 
to  be  contributory,  and  defeat  of  it- 
self his  recovery,  must  be  the  proxi- 
mate cause  of  the  injury.  Richmond 
Traction  Co.  v.  Martin,  102  Va.  209,  45 
S.  E.  S86;  Richmond  Passenger,  etc., 
Co.  V.  Gordon.  102  Va.  498,  46  S.  K.  772; 
Norfolk,  etc.,  R.  Co.  v.  Perrow,  101  Va. 
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345,  43  S.  E.  614;  Richmond,  etc.,  Co. 
V.  Allen,  101  Va.  200,  43  S.  E.  355; 
Richmond  Traction  Co.  v.  Clarke,  101 
Va.  382,  43  S.  E.  618;  Chesapeake,  etc., 
R.  Co.  V.  Rodgers,  100  Va.  324,  41  S. 
E.  732;  Danville  Street  Car  Co.  v.  Wat- 
kins,  «7  Va.  713,  34  S.  E.  884;  Wash- 
ington, etc.,  R.  Co.  V.  Lacey,  94  Va. 
460,  26  S.  E.  834;  Seaboard,  etc.,  R.  Co. 
V.  Joyner,  92  Va.  354,  23  S.  E.  773; 
Tucker  v.  Norfolk,  etc.,  R.  Co.,  92  Va. 
549,  24  S.  E.  229;  Johnson  v.  Chesa- 
peake, etc.,  R.  Co.,  91  Va.  171,  21  S.  E. 
238;  Western  Union  Tel.  Co.  v.  Vir- 
ginia Paper  Co.,  87  Va.  418,  12  S.  E. 
755;  New  York,  etc.,  R.  Co.  v.  Cooper, 
85  Va.  939,  9  S.  E.  321;  Richmond,  etc., 
R.  Co.  V.  Pickleseimcr.  85  Va.  798,  10 
S.  E.  44;  Ayers  v.  Richmond,  etc.,  R. 
Co.,  84  Va.  679,  5  S.  E.  582;  Chesapeake, 
etc.,  R.  Co.  V.  Lee,  84  Va.  642,  5  S.  E. 
579;  Virginia,  etc.,  R.  Co.  v.  White,  84 
Va.  498,  5  S.  E.  573;  New  York,  etc., 
Co.  V.  Kellam,  83  Va.  851,  3  S.  E.  703; 
Shenandoah  Valley  R.  Co.  v.  Moose, 
83  Va.  827,  3  S.  E.  796;  Virginia,  etc., 
R.  Co.  V.  Barksdale,  82  Va.  330;  Farley 
V.  Richmond,  etc.,  R.  Co.,  81  Va.  783; 
Dun  V.  Seaboard,  etc.,  R.  Co.,  78  Va. 
645;  Richmond,  etc.,  R.  Co.  v.  Ander- 
son, 31  Gratt.  812;  McCreery  v.  Oliio 
River  R.  Co.,  49  W.  Va.  301,  38  S.  E. 
534;  Authur  v.  Charleston,  46  W.  Va. 
88,  32  S.  E.  1024;  Bias  v.  Chesapeake, 
etc.,  R.  Co.,  46  W.  Va.  349,  33  S.  E. 
240;  McVcy  v.  Chesapeake,  etc.,  R.  Co., 
46  W.  Va.  Ill,  32  S.  E.  1012;  Barrick- 
man  v.  Marion  Oil  Co.,  45  W.  Va.  634, 
32  S.  E.  327;  Couch  v.  Chesapeake,  etc., 
R.  Co.,  45  W.  Va.  51,  30  S.  E.  147; 
Fisher  v.  West  Va.,  etc.,  R.  Co.,  42  W. 
Va.  183,  24  S.  E.  570;  Carrico  v.  West 
Va.  Cent,  etc.,  R.  Co.,  39  W.  Va.  86, 
19  S.  E.  571;  Raines  v.  Chesapeake,  etc., 
R.  Co.,  39  W.  Va.  .50.  19  S.  E.  565; 
Wooddell  v.  West  Va.  Imp.,  etc.,  Co., 
rs  W.  Va.  23,  17  S.  E.  386:  Beall  v. 
Pittsburg,  etc.,  R.  Co.,  ,38  W.  Va.  525, 
18  S.  E.  729;  Overby  v.  Chesapeake, 
etc..  R.  Co.,  37  W.  Va.  524,  16  S.  E. 
813:  Butcher  r.  West  Va.,  etc.,  R.  Co., 
37  W.  Va.   180,   16  S.   E.  457;   Layne  v. 


Ohio  River  R.  Co.,  35  W.  Va.  438,  14 
S.  E.  123;  McKelvey  v.  Chesapeake, 
etc.,  R.  Co.,  35  W.  Va.  500,  14  S.  E. 
261;  Nuzum  v.  Pittsburgh,  etc.,  R.  Co., 
30  W.  Va.  228,  4  S.  E.  242;  Downey  v, 
Chesapeake,  etc.,  R.  Co.,  28  W.  Va. 
732;  Riley  v.  West  Va.  Cent,  etc.,  R. 
Co.,  27  W.  Va.  145;  Tompkins  v.  Kana- 
wha Board,  21  W.  Va.  224;  Fowler  v. 
Baltimore,  etc.,  R.  Co.,  18  W.  Va.  579; 
Washington  v.  Baltimore,  etc.,  R.  Co., 
17  W.  Va.  190;  Sheflf  v.  Huntington,  16 
W.  Va.  307;  Blaine  v.  Chesapeake,  ctc.^ 
R.  Co.,  9  W.  Va.  252,  253. 

Collateral  or  Remote  Negligence  Im- 
material. — If  the  injury  would  have 
happened  just  the  same,  although  the 
plaintiff  had  been  in  no  wise  negligent, 
his  negligence  will  not  prevent  his  re- 
covery. Beall  V.  Pittsburg,  etc.,  R. 
Co.,  38  W.  Va.  525,  18  S.  E.  729;  Car- 
rico V.  West  Va.  Cent  R.  Co.,  39  W. 
Va.  86,  19  S.  E.  571. 

"To  defeat  an  action  on  the  ground 
of  contributory  negligence,  there  must 
have  been  a  causal  connection,  between 
the  negligence  of  the  plaintiff  and  the 
injury  complained  of — that  is  to  say, 
the  plaintiff's  negligence  must  have 
been  the  proximate  cause  of  his  injury; 
or,  in  the  language  of  a  philosophical 
writer,  *to  make  the  act  of  a  moral 
agent  the  juridical  cause  (which 
means,  he  says,  the  proximate  cause) 
of  an  event,  the  act  in  question  must 
be  of  such  a  character  that,  if  not  in- 
terrupted by  causes  independent  of  the 
actor*s  will,  or  by  the  intervention  of 
other  persons,  it  will,  under  ordi- 
nary circumstances,  produce  the  event 
in  question.'  Whart  Neg.,  §  302." 
Shenandoah  Valley  R.  Co.  v.  Moose, 
83  Va.  827,  3  S.  E.  796. 

"When  we  can  not  estimate  or  ap- 
preciate the  influence  of  the  plaintiffs 
negligence  in  the  result — the  injury — 
because  the  defendant's  negligence 
would  have  caused  it  just  the  same  if 
*  the  plaintiff  were  free  from  negligence, 
we  disregard  the  plaintiff's  negligence 
as  having  no  causal  relation  in  the  eye 
of    the    law    to    the    injury.     Then    his 
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negligence  is  noncontributory,  and  it 
is  only  with  contributory  negligence 
the  law  charges  him,  not  simply  negli- 
gence. If  it  be  not  contributory,  it  i« 
collateral  or  remote  only,  and  is  imma- 
terial. See  Washington  v.  Baltimore, 
etc.,  R.  Co.,  17  W.  Va.  190;  Fowler  v, 
Baltimore,  etc.,  R.  Co.,  18  W.  Va.  579; 
Phillips  V.  Ritchie  County  Court,  31 
W.  Va.  477,  7  S.  E.  427;  Bish.  Non- 
Cont.  Law,  §  459;  Beach,  Contrib.  Neg., 
§  33;  Railroad  Co.  v.  Righter,  42  N.  J. 
Law,  180;  Shear.  &  Red.  Neg.,  §  93;  2 
Ror.  R.  R.  1019.  Frequently  has  it 
been  laid  down  by  courts,  that  if  the 
injury  would  not  have  occurred  but  for 
the  negligence  of  the  plaintiff,  he  cam 
not  recover,  and  this  is  the  same  as 
to  say  conversely  that,  if  his  negli- 
gence is  not  such  as,  but  for  it,  the 
injury  would  not  have  happened,  he 
cmn  recover;  that  is,  if  it  would  have 
happened  anyhow,  he  may  recover.** 
Carrico  v.  West  Va.  Cent,  etc.,  R.  Co^ 
39    W.    Va.    86,    19    S.    E.    571. 

Notwithstanding  the  fact  that  the 
plaintiff,  at  the  time  he  received  his  in- 
jury, was  acting  in  violation  of  one  of 
the  rules  of  the  company,  provided  for 
his  safety,  yet  it  must  appear  that  the 
disobedience  of  such  rule  was  the 
proximate  cause  of  his  injury.  Overby 
V.  Chesapeake,  etc.,  R.  Co.,  37  W.  Va. 
624,   16  S.  E.  813. 

8.  Act  Must  Be  One  from  Which  In- 
jury Might  Reasonably  Have  Beeu 
Anticipated. 

In  accordance  with  the  qualification 
that  contributory  negligence  must  be 
the  proximate  cause  of  the  injury  it 
has  been  held,  that  to  bar  the  plaintiff 
from  recovery,  his  alleged  act  of  neg- 
ligence must  be  such  as  he  could,  un- 
der the  circumstances,  reasonably  an- 
ticipate would  result  in  his  injury. 
Washington  v.  Baltimore,  etc.,  R.  Co., 
17  W.  Va.  190;  Fowler  v.  Baltimore, 
etc.,  R.  Co.,  18  W.  Va.  579;  Riley  v. 
West  Va.  Cent.,  etc.,  R.  Co.,  27  W.  Va. 
145;  Nuzum  v.  Pittsburg,  etc.,  R.  Co., 
30  W.  Va.  228,  4  S.   E.  242;  Wooddell 


V.  West  Va.  Imp.,  etc.,  Co.,  38  W.  Va. 
23,  17  S.  E.  386.  See  ante,  **Result 
Must  Be  S^uch  as  Might  Reasonably 
Have  Been  Foreseen,"   IV,  C,  3. 

If  the  defendant  has  by  its  own  act 
thrown  the  plaintiff  off  his  guard  and 
given  him  good  reason  to  believe,  that 
vigilance  was  not  needed,  the  lack  of 
such  vigilance  on  his  part  is  no  bar  to 
his  claim  for  damages.  Fowler  v.  Bal- 
timore, etc.,  R.  Co.,  18  W.  Va.  579. 

"Contributory  confidence  is  not  con- 
tributory negligence.  A  person  guilty 
of  negligence  should  not  be  permitted 
to  escape  the  results  thereof  by  setting 
up  misplaced  confidence  as  contribu- 
tory negligence."  Barker  v.  Ohio  River 
R.  Co.,  51  W.  Va.  423,  41  S.  E.  148. 

"Contributory  negligence  is  not  im- 
puted to  one  who  fails  to  look  out  for 
danger  when  there  is  no  reason  on  his 
part  to  apprehend  it.  Everyone  has  a 
right  to  presume  that  another,  owing 
a  special  duty  to  guard  against  danger, 
has  performed  it."  Thomas  v.  Wheel- 
ing Electrical  Co.,  54  W.  Va.  395,  46 
S.  E.  217. 

Extraordinary  care  or  caution  is  not 
required  of  persons  using  a  public 
crossing,  to  avoid  the  unforeseeable 
negligence  of  those  in  charge  of  a  rail- 
road train.  Meeks  v.  Ohio  River  R. 
Co.,  52  W.  Va.  99,  43  S.  E.  118. 

Persons  using  horses  on  the  highway 
in  close  proximity  to  a  gas  well,  and 
seeing  an  agent  of  the  owner  at  or 
near  it,  have  the  right  to  presume  that 
he  will  not  open  it  without  warning,  or 
first  looking  for  travelers  on  the  road, 
and  are  not  guilty  of  contributory  neg- 
ligence in  failing  to  turn  and  fly  from 
it,  or  in  failing  to  give  warning  of 
their  presence.  Snyder  v.  Philadelphia 
Co.,  54  W.  Va.   149,  46  S.   E.  366. 

In  Snyder  v.  Pittsburg,  etc.,  R.  Co., 
11  W.  Va.  14,  which  was  an  action  for 
negligent  setting  of  fires  by  a  railroad 
by  reason  of  which  plaintiff's  property 
was  destroyed,  the  court,  quoting  from 
Kellogg  V.   C.   &   N.    R.    Co.,   26   Wis . 
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said:  "Persons  occupying  farms  along 
railroads  are  entitled  to  cultivate  and 
use  them  in  the  manner  customary 
among  farmers,  and  may  recover  for 
damages  by  fire  resulting  from  the  neg- 
ligence of  the  railway  company,  al- 
though they  have  not  plowed  up  the 
stubble,  or  taken  other  like  unusual 
means  to  guard  against  such  negli- 
gence. Negligence  of  the  plaintiffs  in 
such  cases  which  precludes  a  recovery, 
is  when  in  the  presence  of  a  seen 
danger  (as  when  the  fira  has  been  set) 
he  omits  to  do  what  prudence  requires 
to  be  done  under  the  circumstances  for 
the  protection  of  his  property,  or  does 
some  act  inconsistent  with  its  preserva- 
tion. Where  the  danger  is  not  seen, 
but  anticipated  merely,  or  dependent 
on  future  events  (such  as  the  future 
continuance  of  defendant's  negligence) 
plaintiff  is  not  bound  to  guard  against 
it  by  refraining  from  his  usual  course 
(being  otherwise  a  prudent  one)  in  the 
management  of  his  property  and  busi- 
ness." 

In  an  action  for  negligent  injuries 
the  declaration  alleged  that  intestate 
(a  track  laborer)  was  being  carried 
from  one  point  on  the  railroad  to  an- 
other, and  was  ordered  by  his  superior 
to  ride  on  top  of  the  car,  whereon  he 
was  standing  when  struck  by  bridge 
timbers,  and  that  he  was  ignorant  of 
the  dangerous  character  of  the  bridge. 
It  was  held,  that  this  declaration  was 
not  demurrable,  the  mere  fact  that  he 
was  standing  on  top  of  the  car  not  be- 
ing of  itself  negligence  on  his  part. 
Nelson  v,  Chesapeake,  etc.,  R.  Co.,  88 
Va.  971,  14  S.  E.  838. 

"The  mere  fact  that  the  deceased  was 
standing  on  top  of  the  car  can  not  be 
held  as  matter  of  law  to  have  been 
negligence  on  his  part.  The  law  in 
such  case  is  that  there  must  be  knowl- 
edge of  the  danger  or  sufficient  reason 
to  apprehend  it,  to  put  a  reasonable 
and  careful  man  on  his  guard,  other- 
wise there  can  be  no  contributory  neg- 
ligence." Nelson  v.  Chesapeake,  etc., 
F.  Co.,  88  Va.  971,  14  S.  E.  838. 


3.   Effect  of  Defendant's  Knowledge  of 
PlaintifF's   Negligence   in  Time  to 
Avert  Injury. 
Doctrine  Stated.— What  is  sometimes 
poken  of  as  another  qualification  of  the 
general   rule   as   to   the   legal   effect   of 
contributory   negligence    but   seems    in 
reality   to   constitute  a   portion   of  the 
4ualification   that   plaintiff's   negligence 
must  be  the  proximate  cause  of  the  in- 
jury   is    found    in    the    well-established 
doctrine  that  mere  negligence  or  want 
of    ordinary   care    or   caution    will    not 
bar  a  recovery   by  the  plaintiff  if  the 
defendant  might,  after  discovering  the 
negligence    of    the    other    party,    have 
prevented    the   injury   by    the   exercise 
of  due  care.    Richmond  Traction  Co.  v, 
Martin,  102  Va.  209,  45  S.  E.  886;  Nor- 
folk, etc.,  R.  Co.  V.  Cromer,  99  Va.  7«, 
40  S.  E.  54;  Tucker  v,  Norfolk,  etc.,  R. 
Co.,  92  Va.  549,  24  S.  E.  229;  Seaboard, 
etc.,  R.  Co.  V.  Joyner,  92  Va.  364,  23  S. 
E.    773;    Washington,    etc.,    R.    Co.    v. 
Lacey,  94  Va.  460,  26  S.  E.  834;  Moore 
V,  Norfolk,  etc.,  R.  Co.,  87  Va.  489,  18 
S.   E.  968;  Stewart  v.  Newport  News, 
etc.,  R.  Co.,  86  Va.  988,  11  S.  E.  885; 
:  Richmond,  etc.,  R.  Co.  v.  Yeamans,  86 
Va.  860,  12  S.  E.  946;  Shenandoah  Val- 
!ley  R.  Co.  V,  Moose,  83  Va.   827,  3  S. 
E.  796;  New  York,  etc.,  R.  Co.  v.  Kel- 
1am,  83  Va.  851,  3  S.  E.  703;  Norfolk, 
etc.,  R.  Co.  V.  Cottrell,  83  Va.  512,  3  S. 
E.    123;    Gordon   v.   Richmond,   83   Va. 
I  4,^6,  2  S.  E.  727;  Virginia,  etc.,  R.   Co. 
\v.    Boswell,   82    Va.   932,    7    S.    E.    383; 
i  Virginia,   etc.,   R.   Co.  v.   Barksdale,  82 
!Va.  330;    Farley  v,   Richmond,  etc.,  R. 
!  Co.,    81    Va.   783;    Rudd   v.    Richmond, 
j  etc.,  R.  Co.,  80  Va.  546;  Clark  v.  Rich- 
|mond,   etc.,    R.    Co.,   78   Va.    709;    Dun 
7'.   Seaboard,  etc.,   R.   Co.,  78  Va.  645; 
Richmond,   etc.,    R.    Co.   v.   Moore,   78 
Va.  93;  Richmond,  etc.,  R.  Co.  v.  An- 
derson, 31  Gratt.  812;  McCreery  v.  Ohio 
River   R.  Co.,  49  W.  Va.  301,  38  S.   E. 
534;  Couch  v.  Chesapeake,  etc.,  R.  Co., 
45  W.   Va.   51,  30  S.  E.   147;  Fisher  v. 
West  Va.,  etc.,  R.  Co.,  42  W.  Va.  183, 
24    S.   E.    570;    Massie   v.   Peel     Splint, 
etc.,  Co.,  41  W.  Va.  620,  24  S.  E.  644; 
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Raines  v,  Chesapeake,  etc.,  R.  Co.,  39 
W.  Va.  50,  19  S.  E.  505;  Layne  v.  Ohio 
River  R.  Co.,  35  W.  Va.  438,  14  S.  E. 
123;  McKelvey  v.  Chesapeake,  etc.,  R. 
Co.,  35  W.  Va.  500,  14  S.  E.  261;  East- 
burn  V.  Norfolk,  etc.,  R.  Co.,  34  W. 
Va.  681,  12  S.  E.  819;  Downey  v. 
Chesapeake,  etc.,  R.  Co.,  28  W.  Va.  732. 

Though  the  plaintiff  may  have  been 
guilty  of  negligence,  and  although  that 
negligence  may  in  fact  have  contributed 
to  the  injury,  yet  if  the  defendant  could 
by  the  exercise  of  ordinary  care  and 
diligence  have  avoided  the  injury,  the 
plaintiff's  negligence  will  not  excuse 
or  relieve  the  defendant  from  liability. 
Downey  v.  Chesapeake,  etc.,  R.  Co.,  28 
W.  Va.  732. 

"This  qualification  was  clearly  stated 
in  the  case  of  Tuff  v,  Warman,  5  C.  B. 
(N.  S.)  573,  so  often  referred  to,  and  is 
the  established  doctrine  in  England, 
and  certainly  in  this  state.  Indeed  it 
is  nothing  more  than  the  application  of 
the  maxim,  sic  utere  tuo  ut  alienum 
non  laedas."  Shenandoah  Valley  R. 
Co.  V.  Moose,  83  Va.  827,  3   S.   E.  796. 

In  Virginia,  etc.,  R.  Co.  v.  White,  84 
Va.  498,  5  S.  E.  573,  the  court,  after 
quoting  from  Tuff  v.  Warman,  5  C.  B. 
(N.  S.)  573,  as  to  the  qualification  of 
the  general  rule  relating  to  the  effect 
of  contributory  negligence,  says:  "This 
statement  of  the  law,  though  it  has 
been  critized  and  disapproved  by  some 
courts,  notably  in  Murphy  v,  Dean,  101 
Mass.  455,  has  received  the  sanction  of 
the  House  of  Lords  in  subsequent 
cases,  and  is  undoubtedly  the  estab- 
lished doctrine  of  this  court.  Rich- 
mond and  Danville  R.  R.  Co.  v.  Ander- 
son's Adm'r,  31  Gratt.  812;  Dun  v.  Sea- 
board &  Roanoke  R.  R.  Co.,  78  Va.  645; 
Shenandoah  Valley  R.  R.  Co.  v.  Moose, 
83  Va.  827.  And  if  in  any  of  the  de- 
cisions of  this  court  there  be  any  lan- 
guage in  apparent  conflict  with  the 
doctrine  such  language  must  be  con- 
strued with  reference  to  the  particular 
circumstances  of  the  cases  with  which 
the  court  was   dealing." 

Basis  of  Exception. — The  law  regards 


the  immediate  or  proximate  cause 
which  directly  produces  the  injury,  and 
not  the  remote  cause  which  may  have 
antecedently  contributed  to  it.  From 
that  principle  arises  the  well-estab- 
lished exception  to  the  general  rule, 
that  if,  after  the  defendant  knew,  or, 
in  the  exercise  of  ordinary  care,  ought 
to  have  known,  of  the  negligence  of 
the  plaintiff,  it  could  have  avoided  the 
accident,  but  failed  to  do  so,  the  plain- 
tiff can  recover.  In  such  case,  the  sub- 
sequent negligence  of  the  defendant  in 
failing  to  exercise  ordinary  care  to 
avoid  injuring  the  plaintiff  becomes  the 
immediate  or  proximate  and  efficient 
cause  of  the  accident,  which  intervenes 
between  the  accident  and  the  more  re- 
mote negligence  of  the  plaintiff.  Rich- 
mond Traction  Co.  v.  Martin,  102  Va. 
209,  45  S.  E.  886;  Washington  v.  Balti- 
more, etc.,  R.  Co.,  17  W.  Va.  190. 

"The  fact  that  one  has  carelessly  put 
himself  in  a  place  of  danger  is  never 
an  excuse  for  another  purposely  or 
recklessly  injuring  him.  In  such  case 
it  may  be  said  that  the  negligence  of 
the  party  injured,  in  putting  himself 
in  a  position  of  danger,  was  merely  the 
condition  or  remote  cause  of  the  in- 
jury, while  the  subsequently  interven- 
i^^g  negligence  of  the  other  party  was 
the  immediate  or  proximate  cause." 
Massie  v.  Peel  Splint,  etc.,  Co.,  41  W. 
Va.  620,  24  S.  E.  644,  quoting  Downey 
V.  Chesapeake,  etc.,  R.  Co.,  28  W.  Va. 
732. 

Application  Where  Plaintiff  a  Tres- 
passer.— In  Seaboard,  etc.,  R.  Co.  v. 
Joyner,  92  Va.  354,  23  S.  E.  773,  the 
court  held,  that  the  qualification  of 
the  general  rule  as  to  contributory  neg- 
ligence, namely,  that  the  plaintiff  is 
not  disentitled  by  such  contributory 
negligence  to  recover,  if  the  defend- 
ant could  after  discovering  the  plain- 
tiffs peril  have  avoided  the  injury  by 
the  exercise  of  proper  care  and  due 
diligence,  applied  without  regard  to 
the  fact  that  the  contributory  negli- 
gence of  the  plaintiff  may  have  had  its 
origin  in  a  trespass  upon  the  property 
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ri  the  defendant.  See  also,  Richmond 
Traction  Co.  v.  Clarke,  101  Va.  382,  43 
S.  E.  618;  Raines  v.  Chesapeake,  etc., 
R.  Co.,  39  W.  Va.  50,  19  S.  E.  565. 

A  trespasser  is  entitled  to  recover 
notwithstanding  contributory  negli- 
gence if  servants  of  railroad  company 
did  not  do  all  they  could  consistently 
with  their  own  safety  to  avoid  the  in- 
jury after  his  danger  was  known,  or 
might  have  been  discovered  by  the  ex- 
ercise of  ordinary  care  in  keeping  a 
lookout  for  persons  at  that  point. 
Blankenship  v.  Chesapeake,  etc.,  R.  Co., 
94  Va.  449.  27  S.  E.  20.  See  the  title 
RAILROADS. 

As  to  the  burden  of  proof  to  show 
that  the  defendant  might  have  avoided 
the  injury,  by  the  exercise  of  ordinary 
care  and  diligence,  see  post,  "Where 
Disclosed  by  Plaintiffs  Evidence  or 
Fairly  Inferable  from  Circumstances," 
VIT,  B,  1,  c,  (3). 

Notice  Requisite  to  Application  of 
Doctrine. — In  an  action  for  negligent 
injury,  the  plaintiff  should  recover  not- 
withstanding his  contributory  negli- 
gence, if  the  injury  of  which  he  com- 
plains was  proximately  caused  by  the 
omission  of  the  defendant,  after  such 
notice  of  the  plaintiff's  danger,  as 
would  put  a  prudent  man  on  his  guard, 
to  use  ordinary  care  to  avoid  the  in- 
jury. It  is  not  necessary  that  the  de- 
fendant should  actually  know  of  the 
plaintiff's  danger.  It  is  enough  if  he 
have  such  notice  or  belief  as  will  put 
a  prudent  man  on  his  guard  to  avoid 
the  injury,  and  fails  to  use  such  care 
as  a  prudent  man  would  use  under  like 
circumstances.  Tucker  v.  Norfolk,  etc., 
R.  Co.,  92  Va.  549,  24  S.  E.  229,  citing, 
with  approval,  Seaboard,  etc.,  R.  Co. 
V.  Joyner,  92  Va.  354,  23  S.  E.  773,  fol- 
lowed in  Norfolk,  etc.,  R.  Co.  v.  Dunn- 
away,  93  Va.  29,  24  S.  E.  698.  To  the 
same  effect,  see  Blankenship  v.  Chesa- 
peake, etc.,  R.  Co.,  94  Va.  449,  27  S. 
E.    20. 

This  rule  applies  as  well,  not  only 
where  the  defendant  knew  of  the  plain- 
tiffs   prior    negligence,    but    where    he 


could  have  known  of  the  same  had  he 
been  discharging  the  duty  the  law  im- 
posed on  him.  Couch  v.  Chesapeake, 
etc.,  R.  Co.,  45  W.  Va.  51,  30  S.  E.  147. 

"It  is  not  sufficient  that  the  defend- 
ant sees  or  knows  the  plaintiff  has  neg- 
ligently placed  himself  in  a  position  of 
danger,  which  may  possibly  result  in 
his  injury,  but  the  situation  must  ap- 
pear to  be  such  that,  unless  the  de- 
fendant uses  extraordinary  care  and  ef- 
forts to  avoid  it,  injury  must,  accord- 
ing tb  the  ordinary  course  of  events, 
result  to  the  plaintiff.  Baylor  v.  Bal- 
timore, etc.,  R.  Co.,  9  W.  Va.  270.  If 
in  such  a  case  it  is  within  the  power  of 
the  defendant,  by  the  highest  degree  of 
caution  and  diligence,  to  avoid  the  in- 
jury without  doing  greater  injury  to 
others,  and  he  wantonly  or  recklessly 
fails  to  do  so,  and  his  failure  to  do  so 
under  such  circumstances  will  always 
be  regarded  as  wanton  and  reckless,  he 
will  be  considered  the  proximate  cause 
of  the  injury  and  held  responsible 
therefor,  notwithstanding  the  negli- 
gence of  the  plaintiff  may  have  been 
the  remote  cause  of  and  contributed  to 
his  injury.  But  if  the  negligence  of 
the  plaintiff  is  merely  such  as  makes 
it  possible  or  remotely  probable  that 
injury  may  result  to  him,  and  the  de- 
fendant has  no  reason  to  believe  such 
injury  will  in  the  ordinary  course  of 
events  result,  the  defendant  is  not 
bound  to  use  any  extraordinary  caution 
or  diligence  to  avoid  it,  and  if  he  fails 
to  do  so  his  conduct  will  not  be  re- 
garded as  wanton  or  willful  or  excuse 
the  negligence  of  the  plaintiff.  Beach 
on  Contrib.  Neg.,  §  13,  p.  40."  Downey 
V.  Chesapeake,  etc.,  R.  Co.,  28  W.  Va. 
732. 

In  an  action  for  negligent  injuries 
it  is  error  to  modify  a  proper  instruc- 
tion as  to  the  effect  of  plaintiff's  con- 
tributory negligence  upon  his  right  of 
recovery,  by  inserting  in  the  following 
provisory  cause,  "unless  the  perilous 
position  of  plaintiff  was  known  to  de- 
fendant's employees,  and  that  by  use 
of    ordinary     care,     after     knowledge 
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thereof,  the  accident  could  have  been 
avoided,"  the  words,  "or  by  use  of  or- 
dinary diligence  could  have  been 
known."  Richmond,  etc.,  R.  Co.  v. 
Yeamans,  86  Va.  860,  12  S.  E.  946,  in 
which  the  court  held,  that  such  modi- 
fication "is  saying,  in  effect,  that,  un- 
der no  circumstances,  can  contribu- 
tory negligence  of  the  plaintiff  excuse 
the  defendant;  and  it  utterly  destroys 
the  whole  doctrine  of  contributory  neg- 
ligence." 

4.  Injury  Must  Not  Have  Been  Wanton 

Or  Malicious. 

In  addition  to  the  qualification  that 
it  must  appear  that  the  defendant,  after 
notice  of  the  plaintiffs  negligence, 
could  not  have  avoided  the  injury  by 
the  exercise  of  ordinary  care  and  cau- 
tion, it  has  been  held,  that  a  plaintiff 
guilty  of  negligence  can  not  recover 
unless  the  injury  was  wanton  or  mali- 
cious. Eastburn  v.  Norfolk,  etc.,  R. 
Co.,  34  W.  Va.  681,  12  S.  E.  819;  Phil- 
lips V.  Ritchie  County  Court,  31  W. 
Va.  477,  7  S.  E.  427.  See  also,  Balti- 
more, etc.,  R.  Co.  V.  Sherman,  30  Gratt. 
602. 

5.  Acts    of    PlaintllT    in    Emergency 
Caused  by   Another's   Negligence. 

In  General. — One  may  not  by  his 
own  negligence  or  want  of  proper  care, 
place  another  in  a  perilous  situation, 
and,  when  sued  for  injuries  resulting 
therefrom,  put  the  burden  on  the  plain- 
tiff of  showing  that  he  acted  with  rea- 
sonable care.  Persons  in  great  peril 
are  not  required  to  exercise  the  pres- 
ence of  mind  required  of  prudent  men 
under  ordinary  circumstances.  Rich- 
mond, etc.,  R.  Co.  V.  Hudgins,  100  Va. 
409,  41  S.  E.  736,  citing  Southwestern 
Imp.  Co.  V.  Smith,  85  Va.  306,  7  S.  E. 
365. 

If  one  is  placed  by  the  negligence 
of  another  in  such  a  position  that  he 
is  compelled  to  choose  instantly,  in  the 
face  of  grave  and  apparent  peril,  be- 
tween two  hazards,  and  he  makes  such 
a  choice  as  a  person  of  ordinary  pru- 
dence placed  in  such  a  position  might 


make,  the  fact,  that,  if  he  had  chosen 
the  other  hazard,  he  would  have  es- 
caped injury,  is  of  no  importance  in 
determining  whether  he  was  guilty  of 
contributory  negligence  or  not.  Haney 
V.  Pittsburg,  etc.,  R.  Co.,  38  W.  Va. 
570,  18  S.  E.  746. 

Even  when  a  party  is  responsible, 
the  circumstances,  in  which  he  is 
placed,  must  be  considered  in  determin- 
ing whether  he  be  negligent.  If  the 
circumstances  are  such  as  naturally 
cause  him  great  excitement,  the  law 
does  not  require  him  to  exhibit  the 
coolness  and  to  exercise  the  sound 
judgment  which  would  be  required  of 
him  under  other  circumstances.  Wash- 
ington V.  Baltimore,  etc.,  R.  Co.,  17  W. 
Va.    190. 

The  principle,  as  declared  in  numer- 
ous cases  is  thus  stated  by  Judge 
Thompson:  **If  A,  through  his  negli- 
gence or  fault,  puts  B  in  a  position  of 
immediate  danger,  real  or  apparent, 
and  B,  through  a  sudden  impulse  of 
fear,  makes  a  movement  to  escape  the 
danger,  and,  in  so  doing,  accidentally 
receives  another  and  different  injury 
from  that  threatened  by  the  negligence 
of  A,  he  may  recover  damages  of  A; 
for  A's  negligence  or  fault  is  the  prox- 
imate cause  of  his  injury."  2  Thomp- 
son on  Neg.,  p.  1092,  §  8,  quoted  in 
Baltimore,  etc.,  R.  Co.  v.  McKenzie,  81 
Va.  71. 

"The  same  principle  is  laid  down  in 
Sherman  and  Redfield  on  Negligence, 
§  28,  as  follows:  *The  plaintiffs  right 
to  recover  is  not  affected  by  his  having 
contributed  to  his  injury,  unless  he  was 
in  fault  in  so  doing.  It  is  possible  for 
the  plaintiff  not  only  to  contribute  to, 
but  even  to  be  himself  the  immediate 
cause  of,  his  own  injury,  and  yet  to 
recover  compensation  therefor.  If  his 
share  in  the  transaction  was  innocent, 
and  not  incautious,  it  furnishes  no  ex- 
cuse for  the  defendant.  Thus,  where 
by  the  negligence  of  a  railroad  com- 
pany the  train  was  run  into  such  dan- 
ger that,  in  order  to  escape  from 
greater  peril,  the  plaintiff  jumped  off. 
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and  thus  injured  himself,  he  recovered 
damages  against  the  company/  See 
also,  Stokes  v.  Saltonstall,  13  Pet.  181. 
This  statement  of  the  law  was  cited 
^'ith  approbation  by  this  court  in  Rich- 
mond and  Danville  Railroad  Company 
r.  Morris,  31  Gratt.  200,  which  was  an 
action  by  a  passenger  against  the  com- 
pany; but  we  apprehend  the  principle 
equally  applies  to  a  case  like  the  pres- 
ent." Baltimore,  etc.,  R.  Co.  v.  Mc- 
Kenzie,  81  Va.  71. 

"In  Beach  on  Contributory  Negli- 
gence, p.  42,  the  principle  is  thus  stated; 
*When  a  plaintiff,  through  the  negli- 
gence of  the  defendant,  is  placed  in  a 
situation  where  he  must  adopt  a  peril- 
ous alternative,  or  where,  in  the  terror 
of  an  emergency,  for  which  he  is  not 
responsible,  he  acts  wildly  or  negli- 
gently and  suffers  in  consequence,  such 
negligent  conduct,  under  these  circum- 
stances, is  not  contributory  negligence, 
for  the  reason  that  persons  in  great 
peril  are  not  to  be  required  to  exercise 
all  that  presence  of  mind  and  careful- 
ness which  are  justly  required  of  a 
careful  and  prudent  man  under  ordi- 
nary circumstances.  '  In  such  a  case, 
the  negligent  act  of  the  defendant  is 
the  proximate  cause  of  the  iiijury,  and 
the  plaintiff  may  have  his  action.' " 
.  Southwestern  Imp.  Co.  v.  Smith,  85 
Va.  306,   7   S.   E.   365. 

This  principle  has  been  recognized 
by  the  Virginia  and  West  Virginia 
cases  even  in  the  case  of  adults.  Rich- 
mand  Traction  Co.  v.  Wilkinson,  101 
Va.  394,  43  S.  E.  622;  Richmond,  etc., 
R.  Co.  V.  Hudgins,  100  Va.  409,  41 
S.  E.  73«;  Dingce  v,  Unrue,  98  Va. 
247,  35  S.  E.  794;  Richmond,  etc., 
R.  Co.  V,  Picklesimer,  19  Va.  389, 
16  S.  E.  245;  Richmond,  etc.,  R.  Co. 
V.  Brown,  89  Va.  749,  17  S.  E.  132; 
Southwestern  Imp.  Co.  v.  Smith,  85 
Va.  306,  7  S.  E.  365;  Norfolk,  etc., 
R.  Co.  V.  Burge,  84  Va.  63,  4  S.  E. 
21;  Baltimore,  etc.,  R.  Co.  v.  McKinzie, 
81  Va.  71;  Richmond,  etc.,  R.  Co.  v. 
Morris.  31  Gratt.  200;  Haney  v.  Pitts- 
burg, etc.,   R.   Co.,   38  W.   Va.   570,   18 


S.  E.  748;  Wooddell  v.  West  Va.  Imp., 
etc.,  Co.,  38   W.  Va.  23,  17  S.   E.  386; 
Boggess  V.  Chesapeake,  etc.,  R.  Co.,  37 
W.  Va.  297,  16  S.   E.  525;  Dimmey  v. 
Wheeling,  etc.,  R.  Co.,  27  W.  Va.  32. 
Risk  Must  Not  Be  Incurred  Merely 
to    Avoid    Inconvenience. — "Shearman 
&  Redfield  on  the  Law  of  Negligence 
(vol.  1,  §  89),  under  the  heading,  'Ef- 
fect of  Mistaken  Judgment  under  Sud- 
den Alarm,'  states  the  law  as  follows: 
'In   judging  of   the   care   exercised  by 
I  the    plaintiff,    reasonable    allowance    is 
j  always  made  for  the  circumstances  of 
I  the  case;  and  if  the  plaintiff  is  suddenly 
I  put  into  peril,  without  having  sufficient 
I  time  to  consider  all  the  circumstances, 
i  he  is  excusable  for  omitting  some  pre- 
,  cautions,  or  making  an  unwise  choice, 
j  under     the     disturbing     influence,     al- 
{  though,  if  his  mind  had  been  clear,  he 
I  ought     to    have    done    otherwise,    es- 
pecially if  his   peril   is   caused  by   the 
defendant's  fault.     If  one  is  placed  by 
the    negligence    of   another   in    such    a 
position  that  he  is  compelled  to  choose 
instantly,  in  the  face  of  grave  and  ap- 
parent peril,  between  two  hazards,  and 
he  makes  such  a  choice  as  a  person  of 
ordinary    prudence,    placed    in    such    a 
position,  might  make,  the  fact  that,  if 
he    had    chosen    the    other   hazard,    he 
would    have    escaped    injury,    is   of   no 
importance.     When  the  question  is  one 
I  of  mere  inconvenience,  apd  not  actual 
I  danger,    some    moderate    risk    may    be 
I  taken,   if  there   is   no   obvious   danger. 
i  But    the    plaintiff    will    be    chargeable 
with  contributory  negligence  if  he  runs 
the  risk  of  an  obvious  and  serious  dan- 
ger,  merely   to  avoid  inconvenience.' " 
Haney  v.  Pittsburg,  etc.,  R.  Co.,  38  W. 
Va.   570,   18   S.    E.   748. 

Peril  Must  Have  Been  Caused  by 
Defendant's  Action. — The  sudden  peril 
which  will  excuse  what  would  other- 
wise be  contributory  negligence  on  the 
part  of  the  plaintiff  must  have  been 
caused  by  the  action  of  the  defendant, 
and  not  of  a  third  person.  Trowbridge 
V.  Danville  Street  Car  Co.,  1  Va.  Dec. 
823. 
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Illustrations. — If  a  child  of  tender 
years  jumps  from  a  moving  street  car 
under  the  impulse  of  fear  induced  by 
the  threatening  orders  of  the  con- 
ductor, and  lands  in  a  dangerous  place 
from  which  he  rolls  on  to  the  track 
and  is  injured,  the  car  company  is  lia- 
ble. The  negligence  or  fault  of  the 
conductor  is  the  proximate  cause  of 
the  injury.  Richmond  Traction  Co.  v, 
Wilkinson,  101  Va.  394,  43  S.  E.  622. 

"In  Ingalls  v.  Bliss,  9  Mete.  1,  it 
was  held,  that  if  a  passenger  in  a  coach 
by  reason  of  a  peril  arising  from  an  ac- 
cident, for  which  the  proprietors 
thereof  are  liable,  is  in  so  dangerous 
a  situation  as  to  render  his  leaping 
from  the  coach  an  act  of  reasonable 
precaution,  and  he  leaps  therefrom  and 
thereby  breaks  a  limb,  the  proprietors 
are  answerable  to  him  in  damages, 
though  he  might  safely  have  retained 
his  seat."  Dimmey  v.  Wheeling,  etc., 
R.  Co.,  27  W.  Va.  32. 

"It  has  been  held,  that  a  passenger 
who  is  injured  in  attempting  to  leave 
the  car  on  seeing  two  trains  approach- 
ing each  other,  at  such  speed  as  to 
make  a  serious  collision  inevitable,  is 
not  to  be  deemed  guilty  of  negligence. 
In  Frink  v.  Potter,  17  111.  406,  it  was 
held,  that  a  passenger  in  or  upon  a 
stage  coach  may  leap  from  it  to  ex- 
tricate himself  from  peril,  occasioned 
by  the  fault  of  the  carrier,  if  he  does 
so  without  rashness."  Dimmey  v. 
Wheeling,   etc.,   R.   Co.,   27  W.   Va.   32. 

A  person  having  a  ticket  for  pas- 
sage upon  a  railroad,  who  boards  a 
freight  train  which  does  not  carry  pas- 
sengers, believing  the  ticket  good  on 
that  train,  is  to  be  treated  as  a  pas- 
senger, and  not  a  trespasser.  The  con- 
ductor orders  such  person  to  get  oflF 
the  train  while  running  at  a  speed 
which  would  endanger  him  in  getting 
off,  the  conductor  refusing  to  stop  the 
train  to  allow  him  to  get  off,  and  in 
violent  and  insulting  language  threat- 
ens to  eject  the  person  from  the  train 
by  force  if  such  order  is  not  obeyed, 
and  has  force  at  his  command  to  ex- 


ecute such  threat,  and  the  person  jumps 
from  the  train  to  avoid  ejection  by 
force.  This  is  sufficient  compulsion  or 
show  of  force  to  excuse  the  person 
from  the  charge  of  contributory  negli- 
gence in  so  jumping  from  the  train. 
Boggess  V.  Chesapeake,  etc.,  R.  Co.,  37 
W.   Va.   297,   16   S.   E.   525. 

%,  Risk  Incurred  to  Avoid  Injury  to 
Others. 

"The  law  does  not  convict  a  man  of 
contributory  negligence  because  he 
fails  to  preserve  himself  to  the  injury 
of  others  through  selfishness  and 
cowardice."  Schwartz  v.  Shull,  45  W. 
Va.   405,  31   S.   E.   914. 

B.  MENTAL  IRRESPONSIBILITY 
OR  PHYSICAL  DISABILITY 
AS  AFFECTING  RULK 

1.  In  General. 

Negligence  can  not  be  attributed  to 
an  irresponsible  person.  Washington 
z\  Baltimore,  etc.,  R.  Co.,  17  W.  Va. 
190. 

2.  Children. 

Child  of  Tender  Years  Not  Charge- 
able with  Contributory  Negligence. — A 
child  of  very  tender  years  is  not  charge- 
ble  with  contributory  negligence,  for 
want  of  judgment,  discretion,  and  pres- 
ence of  mind  to  know  and  avoid  dan- 
ger. Gunn  V.  Ohio  River  R.  Co.,  42  W. 
Va.  676,  26  S.  E.  546;  Dicken  v.  Liver- 
pool Salt,  etc.,  Co.,  41  W.  Va.  511,  23 
S.  E.  582;  Washington  v.  Baltimore, 
etc.,  R.  Co.,  17  W.  Va.  190;  Uther- 
mohlen  v.  Bogg's  Run  Co.,  50  W.'Va. 
457,  40  S.   E.  410. 

A  child  two  years  and  ten  months 
old  can  not  be  capable  of  contributory 
negligence,  so  as  to  relieve  a  railroai 
company  from  liability  for  its  own 
negligence.  Norfolk,  etc.,  R.  Co.  v. 
Ornisby,  27  Gratt.  455. 

Presumption  and  Burden  of  Proof  as 
to  Capacity. — See  post,  "Contributory 
Negligence  of  Children,"  VII,  B,  1, 
c,  (2). 

Degree  of  Care  Required  of  Child. — 
The  care  and  caution  required  of  an 
infant    of   tender   years    is    determined 
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wholly  by  his  maturity  and  capacity. 
Richmond  Traction  Co.  v.  Wilkinson, 
lei  Va.  394,  43  S.  E.  622. 

Conduct  of  the  plaintiff,  which  would 
have  been  negligent  in  an  adult,  may 
not  be  in  a  child.  Uthermohlen  v. 
Bogg's  Run  Co.,  50  W.  Va.  457,  40  S. 
E.  410. 

The  law  requires  •£  a  child  only  such 
care  and  cautien  as  a  person  of  its  age 
and  discretion  would  naturally  use. 
Blankenship  v.  Chesapeake,  etc.,  R.  Co., 
94  Va.  449,  27  S.  E.  20.  See  also.  Tur- 
ner V.  Norfolk,  etc.,  R.  Co.,  40  W.  Va. 
€75,  22  S.  E.  83. 

Even  among  licensees,  a  higher  de- 
gree of  care  is  required  of  a  person  of 
mature  years  and  in  the  possession  of 
all  his  faculties  than  of  an  infant  of 
tender  years.  Southern  R.  Co.  v. 
Bruce,  97  Va.  92,  33  S.  E.  548. 

A  city  is  bound  to  keep  its  streets 
and  sidewalks  in  a  reasonably  safe 
condition  for  the  use  of  the  pub- 
lic, and  for  a  failure  so  to  do  it  is 
liable  for  resulting  damages  t»  one 
injured  in  consequence  thereof  while 
exercising  such  degree  of  care  and  cau- 
tiv-n  as,  under  the  circumstances,  in- 
cluding age  and  intelligence,  might 
reasonably  be  expected.  Roanoke  v, 
Shull,  97  Va.  419,  34  S.  E.  34. 

Facte  Held  to  Charge  Child  with  Con- 
tributory Negligence. — The  evidence  in 
this  case  shows  that  the  deceased,  a 
boy  of  twelve  years  and  eight  months 
old,  was  competent  for  the  service  he 
was  employed  to  render,  having  both 
experience  and  capacity;  that  the  de- 
fendant in  error  was  not  negligent  in 
employing  him  on  account  of  his  youth, 
and  was  otherwise  free  from  fault;  and 
that  the  deceased  came  to  his  death 
as  the  result  of  his  own  persistent  and 
reckless  negligence,  or  at  least  was 
guilty  of  contributory  negligence,  with 
which  he  was  properly  chargeable  by 
reason  of  his  maturity  and  intelligence. 
McDaniel  v.  Lynchburg  Cotton  Mills 
Co.,  99  Va.  146,  37  S.  E.  781. 
As  to  the  duty  owed  to  trespassing 


children  by  the  owners  of  premises,, 
see  ante,  "Application  of  Rule  in  Case 
of  Children,"  IV,  A,  2,  f,  (1),  (b). 

3.  Insane  Persons. 

Negligence  can  not  be  attributed  to 
an  idiot.  Washington  v.  Baltimore,, 
etc.,  R.  Co.,  17  W.  Va.  190. 

4.  Deaf  Persons. 

Deaf  mute  walking  on  railroad  track 
was  struck  by  engine  coming  from  di- 
rection he  was  going.  Engineer  saw 
him  about  thirty  yards  ahead,  crossing 
obliquely  from  right  to  left  side  of 
track.  No  whistle  was  blown.  Train 
was  visible  for  nearly  a  mile  from 
where  he  was  struck.  Held,  his  own 
negligence  contributed  to  his  death. 
Norfolk,  etc.,  R.  Co.  v.  Harman,  83 
Va.  553,  8  S.  E.  251;  Tyler  v.  Sites,  88 
Va.   470,  13   S.   E.   978. 

5.  Intoxicated  Persons. 

The  self-inflicted  disability  of  intox- 
ication will  not  excuse  the  wayfarer 
from  the  exercise  of  such  care  as  is 
due  from  a  sober  man.  Fisher  v.  West 
Va.,  etc.,  R.  Co.,  42  W.  Va.  183,  24 
S.  E.  570. 

One  can  not  voluntarily  incapacitate 
himself  from  ability  to  exercise  ordi- 
nary care  for  his  own  self-protection, 
and  then  set  up  such  inability  as  an 
excuse  for  his  failure  to  use  care;  and 
if  the  intoxication  contributed  to  the 
injury,  as  a  proximate  cause  thereof* 
it  is  a  complete  bar  to  any  action  for 
any  damages  sustained  in  consequence 
of  it.  Fisher  v.  West  Va.,  etc.,  R.  Co., 
39  W.  Va.  366,  19  S.  E.  578. 

VL  Joint  and  Several 
Liability. 

If  a  person  is  injured  by  the  con- 
current negligence  of  two  others,  he 
may  sue  either  or  both.  Richmond  v. 
Gallego  Mills  Co.,  102  Va.  165.  45  S. 
E.  877;  Johnson  v.  Chapman,  43  W. 
Va.  639,  28  S.  E.  744.  See  generally, 
the  titles  ACTIONS,  vol.  1,  p.  139; 
PARTIES. 
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VII.  Pleading  and  Practice. 

A.    PLEADING. 
1.   Declaration. 

a.   Allegations  as  to  Defendant's  Neg- 
ligence. 
<1)    Necessity. 
<a)    In  General 

As  to  the  liability  for  negligence  as 
dependent  upon  the  existence  of  a  duty 
owed  by  the  defendant  to  the  plaintiff 
and  the  violation  of  such  duty,  see 
ante,  "Existence  of  and  Breach  of 
Duty,"   IV,  A. 

The  declaration  in  an  action  for  neg- 
ligent injury  must  set  forth  the  duty 
which  has  been  neglected,  and  aver  the 
neglect.  Poling  v.  Ohio  River  R.  Co., 
38  W.  Va.  645,  18  S.  E.  782. 

An  action  for  negligence  only  lies 
where  there  has  been  a  failure  on  the 
part  of  the  defendant  to  discharge  a 
legal  duty  which  he  owes  to  the  plain- 
tiff. The  duty  must  be  owing  to  the 
party  injured,  and  the  declaration  must 
show  this.  Norfolk,  etc.,  R.  Co.  v. 
Wood,  99  Va.  156,  37  S.  E.  S46;  Balti- 
more, etc.,  R.  Co.  V.  Whittington,  30 
Gratt  805. 

<b)    Application  of   Rule  Where  De- 
fendant's Act  a  Violation  of  Law. 

A  party  suing  for  an  injury  arising 
from  an  act  of  a  defendant,  in  viola- 
tion of  a  statute,  claiming  damages 
and  not  merely  the  penalty  prescribed 
by  the  act,  must  allege  and  prove  the 
same  facts  as  if  the  statute  had  not 
been  enacted.  Section  2900  of  the 
Code  was  merely  intended  to  preserve 
existing  causes  of  action,  and  to  pre- 
vent a  defendant  from  setting  up  the 
payment  of  a  statutory  penalty  in  bar 
thereof.  Hortenstine  v.  Virginia  Car- 
olina R.  Co.,  102  Va.  914,  47  S.  E.  996. 

"The  sixth  count  in  the  declaration 
under  discussion  proceeds  upon  the 
idea  that  it  was  the  duty  of  the  defend- 
ant company  to  abstain  from  running 
its  engine  on  the  day  of  the  injury  to 
plaintiffs  intestate,  that  day  being  Sun- 
day, and  that  the  running  of  its  engine 
on  that  day  was  a  violation  of  the  stat- 


ute (§  3801  of  the  Code),  whereby  a 
right  of  action  accrued  to  the  plaintiff 
to  recover  damages  of  the  defendant 
company  by  reason  of  §  2900  of  the 
Code.  In  other  words,  that  the  de- 
fendant company  is  liable  for  the  in- 
jury to  plaintiff's  intestate,  simply  be- 
cause the  injury  was  by  reason  of  the 
company's  engine  being  run  on  Sun- 
day. The  declaration  does  not  state 
I  that  the  day  named  was  Sunday,  but 
i  merely  states  that  it  was  the  duty  of 
the  defendant  company  to  abstain  from 
running  its  engine  on  that  day,  and 
that  it  was  so  run,  etc.,  in  violation  of 
the  laws  of  the  commonwealth.  Sec- 
tion 3801,  prohibiting  the  running  of 
the  engines  and  trains  of  a  railroad 
company  on  Sunday  in  this  state,  con- 
tains several  exceptions,  and  granting 
that  the  court  should  take  judicial  no- 
tice of  the  fact  that  the  10th  day  of 
November,  1901,  was  Sunday,  and  con- 
ceding further,  for  the  sake  of  argu- 
ment, that  the  bare  violation  of  the 
statute  gave  the  plaintiff  a  right  of 
action,  his  declaration  is  still  bad  on 
demurrer,  as  it  does  not  state  that  the 
defendant  company,  in  the  running  of 
its  engine  and  train  on  the  day  named, 
and  which  inflicted  the  injury  to  plain- 
tiffs intestate,  did  not  come  within 
the  exceptions  contained  in  the  statute. 
Section  2900  of  the  Code  confers  no 
new  or  enlarged  right  upon  a  party  in- 
jured as  a  result  of  the  violation  of  a 
statute.  A  party  suing  for  an  injury 
arising  from  an  act  of  a  defendant,  in 
violation  of  a  statute,  claiming  dam- 
ages, and  not  merely  the  penalty  pre- 
scribed in  the  act,  would  have  to  al- 
lege and  prove  the  same  facts,  which 
he  would  have  to  allege  and  prove  if 
the  act  of  negligence  complained  of 
was  not  in  violation  of  a  statute,  since 
the  purpose  of  §  2900  of  the  Code  was 
merely  to  preserve  to  the  person  in- 
jured the  right  to  maintain  his  action 
for  the  injury  he  may  have  sustained 
by  reason  of  the  wrongdoing  of  an- 
other, and  to  prevent  the  wrongdoer 
from  setting  up  the  defense  that  he  had 
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paid  the  penalty  imposed  under  a  penal 
statute.  Connelly  z/..  Western  Union 
Tel.  Co.,  100  Va.  51,  40  S.  E.  618,  56 
h.  R.  A.  663,  93  Am.  St.  919."  Hor- 
tenstine  v.  Virginia  Carolina  R.  Co., 
102  Va.  914,  47  S.  E.  996. 

(c)    Failure  to  Allege  Negligence  Not 
Cured  by  Statute  of  Jeofails. 

In  an  action  against  a  railroad  com- 
pany for  stock  killed  by  its  trains,  the 
first  and  second  counts  of  the  decla- 
ration alleged  that  the  animals  were 
killed  by  the  negligence  of  defendant's 
agents.  The  third  and  fourth  counts 
contained  no  such  allegation.  It  was 
held,  that  the  third  and  fourth  counts 
are  fatally  defective  and  not  cured  by 
the  verdict  under  the  statute  of  jeofails, 
that  statute  being  intended  to  cure  de- 
fective statement  of  cause  of  action, 
but  not  a  statement  which  makes  no 
case.  Orange,  etc.,  R.  Co.  v.  Miles,  76 
Va.  773.  See  the  litle  AMEND- 
MENTS, vol.  1,  p.  368. 

(S)   Form  and  Sufficiency, 
(a)    In  GeneraL 

Application  of  Usual  Rules  of  Plead- 
ing.— In  actions  for  negligent  injury 
the  usual  rule  applies  that  the  plain- 
tiffs declaration  must  state  enough  to 
show,  if  true,  and  not  avoided  by  the 
plea,  that  the  defendant  is  nccessaril> 
liable  to  the  plaintiffs  demand.  Jones 
V.  Old  Dominion  Cotton  Mills,  82  Va. 
140.  See  generally,  the  title  PLEAD- 
ING. 

A  declaration  in  tort  must  have  req- 
uisite definitcness  to  inform  the  defend- 
ant of  the  nature  of  the  cause  of  action, 
and  the  particular  act  or  omission  con- 
stituting the  tort.  Clarke  v.  Railroad 
Co.,  39  W.  Va.  732,  20  S.  E.  696; 
Snyder  v.  Wheeling,  etc.,  Co.,  43  W. 
Va.  661,  28  S.  E.  733;  Hannum  v.  Hill, 
52  W.  Va.  166,  43  S.  E.  223. 

The  object  of  a  declaration  is  to 
apprise  the  adverse  party  of  the  ground 
of  complaint,  and  in  actions  of  tort  the 
declaration  must  state  sufficient  facts 
to  enable  the  court  to  say,  upon  de- 
murrer,  whether,   if   the     facts    stated 


are  proved,  the  plaintiff  is  entitled  to 
recover.  A  statement  of  a  cause  of 
action  in  general  terms,  and  general 
averments  of  negligence  of  the  defend- 
ant which  fall  short  of  this  are  not 
sufficient.  Hortenstine  v.  Virginia  Car- 
olina R.  Co.,  102  Va.  914,  47  S.  E.  996; 
Richmond  v.  Gay,  103  Va.  320,  49  S. 
E.  482. 

A  declaration  for  negligence  is  gootf 
if  it  contains  the  substantial  elements 
of  a  cause  of  action,  the  duty  violated, 
the  breach  thereof,  properly  averred, 
with  such  matters  as  are  necessary  to 
render  the  cause  of  action  intelligible, 
so  that  judgment  according  to  law  and 
the  very  right  of  the  case  can  be  given. 
Poling  V.  Ohio  River  R.  Co.,  38  W. 
Va.  645,  18  S.  E.  712;  Clarke  v.  Rail- 
road Co.,  39  W.  Va.  732,  20  S.  E.  696; 
Snyder  v.  Wheeling,  etc.,  Co.,  43  W. 
Va.  661,  28  S.  E.  733;  Hannum  v.  Hill, 
52  W.  Va.  166,  43  S.  E.  223. 

A  declaration  in  an  action  for  negli- 
gent injuries  which  states  the  cause  of 
action  so  that  it  can  be  understood  by 
the  party  who  is  to  answer  it,  by  the 
jury  who  are  to  ascertain  the  truth  of 
the  allegation  and  by  the  court  who  is 
to  give  judgment,  and  which  distinctly 
sets  forth  when,  where,  in  what  man- 
ner and  under  what  circumstances  the 
plaintiff  was  injured  by  the  defend- 
ant's defaults,  negligence  and  improper 
conduct  is  sufficient.  M'Coull  v.  Man- 
chester, 85  Va.  579,  8  S.  E.  379;  Rich- 
mond, etc.,  R.  Co.  V.  Moore,  94  Va. 
493,  27  S.  E.  70;  Jones  v.  Old  Dominion 
Cotton  Mills,  82  Va.  140,  148;  Bar  rick- 
man  V.  Manion  Oil  Co.,  45  W.  Va.  634, 
32  S.  E.  327;  Berns  v.  Gaston  Gas  Coal 
Co.,  27  W.  Va.  285;  Snyder  v.  Wheel- 
ing, etc.,  Co.,  43  W.  Va.  661,  28  S.  E. 
733.  See  also,  Baltimore,  etc.,  R.  Co. 
V.  Whittington,  30  Gratt.  805,  810. 

In  Beard  v.  Chesapeake,  etc.,  R.  Co.,. 
90  Va.  351,  18  S.  E.  559,  it  is  held, 
that  the  declaration  was  sufficient  as  it 
specifically  charged  the  negligence  of 
the  defendant  to  consist  in  the  non- 
performance of  a  legal  duty  owing  by 
the   defendant   to   the   plaintiff's   intes- 
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tatc,  by  commission  or  omission,  and 
the  injury  resulting  to  the  plaintiff's 
intestate  by  the  defendant  company's 
nonperformance  of  that  duty. 

Generally,  as  to  the  form,  requisites 
and  sufficiency  of  declarations  in  partic- 
ular actions  for  negligent  injuries,  see 
the  appropriate  titles  as,  for  instance, 
CARRIERS,  vol.  2,  p.  671;  DEATH 
BY  WRONGFUL  ACT,  vol.  4,  p.  245; 
FIRES,  vol.  6,  p.  131. 
<b)  Allegations  as  to  Duty  and  Rela- 
tions of  Parties. 
In  General. — In  an  action  of  tort 
founded  on  the  negligence  of  the  de- 
fendant, the  declaration  must  allege 
what  duty  was  owing  by  the  defend- 
ant to  the  plaintiff,  the  failure  to  dis- 
charge which  caused  the  injury  com- 
plained of,  and  its  breach,  or  make  such 
averments  of  facts  as  will  show  the 
existence  of  the  duty  and  its  breach. 
These  averments  must  be  made  directly 
and  positively  and  not  merely  by  way 
uf  recital.  Hortenstine  v.  Virginia- 
Carolina  R.  Co.,  102  Va.  914,  47  S.  E. 
<)96. 

A  declaration  in  an  action  for  per- 
sonal injuries  is  sufficient  if  such  aver- 
ments are  made  as  to  the  circumstances 
under  which  the  injury  was  inflicted 
as  will  show  the  existence  of  the 
duty  which  it  is  averred  has  been  neg- 
lected by  the  defendant  to  the  injury 
of  the  plaintiff.  The  relation  of  the 
parties  need  not  be  otherwise  averred, 
unless  there  be  omitted  something  so 
essential  to  the  action  that  judgment 
can  not  be  given  according  to  law  and 
the  very  right  of  the  case.  Norfolk, 
«tc.,  R.  Co.  V.  Wood,  99  Va.  156,  37 
S.  E.  846;  Hortenstine  v.  Virginia-Caro- 
lina R.  Co.,  102  Va.  914,  47  S.  E.  996. 

"It  has  been  held,  in  several  cases, 
by  this  court  that  it  was  not  necessary 
in  cases  like  this  to  aver  in  terms  the 
relation  which  existed  between  the 
plaintiff  and  defendant  at  the  time  of 
the  injury  (though  that  is  clearly  the 
better  practice),  but  that  it  is  sufficient 
if  such  averments  are  made  as  to  the 
circumstances    under   which    the    plain- 


I  tiff  was  injured  as  will  show  the  ex- 
istence of  the  duty  which  it  is  averred 
has  been  neglected,  and  which  neglect 
has  caused  the  plaintiff's  injury."  Per 
Buchanan,  J.,  in  Norfolk,  etc.,  R.  Co. 
V.  Wood,  99  Va.  156,  37  S.  E.  846, 
quoted  in  Hortenstine  v.  Virginia-Caro- 
lina R.  Co.,  102  Va.  914,  47  S.  E.  996. 

In  an  action  for  negligent  injuries  a 
declaration  is  sufficient  which  sets  out 
the  relation  between  the  plaintiff  and 
the  defendant,  the  circumstances  out 
of  which  the  particular  duty  owing  to 
the  plaintiff  arose,  and  the  breach  of 
that  duty.  Richmond  Street  Railway 
Co.  V,  Scott,  86  Va.  902,  11  S.  E.  404. 

In  an  action  for  damages  against  a 
corporation  for  personal  injury  inflicted 
by  its  servants,  it  is  not  necessary  to 
aver  in  the  declaration  whether  the 
plaintiff  was  on  the  premises  of  the 
defendant  as  a  trespasser,  licensee  or 
employee,  when  the  declaration  dis- 
tinctly sets  forth  when,  where,  in  what 
manner,  and  under  what  circumstances, 
the  plaintiff  was  injured  by  the  default, 
negligence,  or  improper  conduct  of  the 
defendant's  servants.  Richmond  Lo- 
comotive Works  V.  Ford,  94  Va.  627, 
27  S.  E.  509,  following  Jones  v.  Old 
Dominion  Cotton  Mills,  82  Va.  140. 

In  Actions  by  Licensees. — Generally, 
as  to  the  duty  owed  to  licensees  and 
trespassers,  see  ante,  "Duty  of  Owner 
or  Occupant  to  Persons  on  Premises," 

IV,  A,  2,  f. 

In  an  action  for  personal  injuries  by 
a  licensee  plaintiff,  the  declaration  does 
not  state  a  good  cause  of  action  which 
does  not  aver  that  the  defendant  in- 
tentionally or  willfully  injured  the 
plaintiff,  or  that,  after  the  defendant 
saw  or  knew  of  his  danger,  or  by 
the  use  of  ordinary  care  might  have 
known  of  his  danger,  the  defendant 
could  have  avoided  injuring  him,  but 
failed  to  do  so.     Norfolk,  etc.,   R.   Co. 

V.  Wood,  99  Va.  156,  37  S.  E.  846. 

(c)    Allegations  as  to  Acts  of  Defend- 
ant, 
aa.    Sufficiency  of  General  Allegations. 
A  declaration  in  an  action  for  ncg- 
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ligent  injttrics  may  allege  the  mere  neg- 
ligence generally,  and  it  is  not  neces- 
sary to  state  the  particular  acts  of 
omission  of  commission  of  the  defenci- 
ant  which  constitute  the  negligence  and 
wrong.  Snyder  v.  Wheeling,  etc.,  Co., 
43  W.  Va.  661,  28  S.  E.  733;  Poling  v. 
Ohio  River  R.  Co.,  38  W.  Va.  645,  18 
S.  E.  782;  Hawker  v.  Baltimore,  etc., 
R.  Co.,  15  W.  Va.  628;  Blaine  v. 
Chesapeake,  etc.,  R.  Co.,  9  W.  Va. 
252,  253;  Baylor  v.  Baltimore,  etc.,  R. 
Co.,  9  W.  Va.  270;  Seslcr  v,  Rolfe 
Coal  Co.,  51  W.  Va.  318,  41  S.  E.  216; 
Jackson  v.  Norfolk,  etc.,  R.  Co.,  43  W. 
Va.  380,  27  S.  E.  278.  31  S.  E.  258. 

This  is  matter  of  proof,  which  need 
not  be  specified  in  the  declaratioa 
Poling  V.  Ohio  River  R.  Co.,  38  W. 
Va.  645,  18  S.  E.  7S2;  Snyder  v.  Wheel- 
ing, etc.,  Co.,  43  W.  Va.  661,  28  S.  E. 
733.    See  the  title  PLEADING. 

A  charge  of  negligence  on  the  part 
of  the  defendant,  though  general,  is 
sufficient,  if  the  facts  alleged  are  such 
as  to  enable  the  court  to  say,  on  de- 
murrer, that  if  proved  the  plaintiff  is 
entitled  to  recover.  Richmond  v.  Gay, 
103  Va.  320,  49  S.  E.  482,  citing  Hor- 
tcnstine  v.  Virginia-Carolina  R.  Co.,  102 
Va.  914,  47  S.  E.  996. 

In  an  action  to  recover  damages  for 
an  injury  inflicted  by  defendant  it  is 
generally  sufficient  to  aver  in  the  decla- 
Tation  that  the  injury  was  inflicted  by 
the  wrongful  act,  neglect,  and  default 
of  the  defendant,  without  giving  the 
particulars  of  his  misconduct.  Norfolk, 
etc.,  R.  Co.  V.  Phillips,  100  Va.  362,  41 
S.  E.  726j  Norfolk,  etc.,  R.  Co.  v.  Gil- 
man,  88  Va.  239,  13  S.  E.  475. 

In  Fowler  v.  Baltimore,  etc.,  R.  Co., 
18  W.  Va.  579,  the  declaration  alleged, 
that  the  plaintiff  was  injured  by  the 
carelessness  and  negligence  of  the  de- 
fendant. It  was  held,  that  if  this  was 
proved,  he  had  a  right  to  recover,  un- 
less the  negligence  of  the  plaintiff  was 
the  proximate  cause  of  the  injury. 

For  applications  of  this  rule  in  par- 
ticular actions,   see    the   specific   titles, 


as   for   instance,    the   title    ANIMALS, 
vol.  1,  p.  384,  etc. 

Where  the  negligence  of  the  defend 
ant  in  employing  incompetent  servants 

or  in  retaining  such  in  his  service  is  the 
cause  of  action  alleged,  it  is  necessary 
to  aver  that  the  servant  was  guilty 
of  some  act  of  negligence  or  unskill- 
fulness  directly  contributing  to  the  ir. 
jury.  Norfolk,  etc.,  R.  Co.  v.  Phillips, 
100  Va.  362,  41  S.  E.  726.  See  the  titles 
FELLOW  SERVANTS,  vol.  6,  p.  4; 
MASTER  AND  SERVANT,  vol.  9,  p. 
720. 

bb.    Specification  of  Act  or  Omissioi^ 
Causing  Damage. 

In  GeneraL — The  declaration  must, 
however,  specify  with  reasonable  cer- 
tainty the  main  or  primary  act  of  omis- 
sion or  commission  causing  the  dam- 
age. Snyder  v.  Wheeling,  etc.,  Co.,  43 
W.  Va.  661,  28  S.  E.  733;  Veith  v.  Hope 
Salt  Co.,  51  W.  Va.  96,  41  S.  E.  187. 
Fisher  v.  Seaboard  Air  Line  R.  Co 
102  Va.  363,  46  S.  E.  381. 

The  allegation  that  the  defendant  did 
the  particular  act  causing  the  damage 
furnishes  the  predicate  or  basis  for 
evidence  of  all  such  incidental  facts 
and  circumstances  of  omission  and 
commission  as  fairly  tend  to  establish 
the  negligence  of  the  primary  act,  and 
to  plead  them  specially  would  be  to 
plead  mere  evidence  instead  of  facts. 
Snyder  v.  Wheeling,  etc.,  Co.,  43  W 
Va.  661,  28  S.  E.  733. 

"Hogg,  PI.  &  Forms,  §  140,  says  that 
it  is  settled  as  a  general  rule  that  it  is 
not  necessary  to  state  the  particular 
acts  which  constitute  negligence.  This 
is  so,  but  we  must  take  care  not  to 
misapply  this  statement.  The  West 
Virginia  cases  cited  to  sustain  the  rule 
are  cases  against  railroads  for  killing 
stock.  If  a  declaration  allege  that  a 
railroad  killed  stock  by  negligently 
running  a  train  over  it,  as  in  those 
cases,  that  would  be  sufficient,  without 
more  details  of  the  circumstances  of 
running  over  it;  but  I  take  it  that  it 
would    not   be    enough    simply    to    say 
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that  the  company  negligently  killed  a 
horse.  You  must  aver  the  duty,  and 
aver  the  existence  or  presence  of  neg- 
ligence in  its  performance,  and  specify 
the  act  working  damage,  but  need  not 
detail  all  the  evidential  facts  of  negli- 
gence. You  must  tell  the  defendant, 
even  under  this  general  rule,  that  he 
negligently  did  a  specific  act  doing 
harm.  In  other  words,  you  may  say 
that  the  defendant  negligently  did  Dr 
did  not  do  so  and  so,  without  detail  as 
to  the  mere  negligence,  but  you  must 
state  the  acts  that  are  the  basis  of  lia- 
bility. If  the  negligence  can  not  be 
otherwise  charged,  they  must  be  given." 
Snyder  v.  Wheeling,  etc.,  Co.,  43  W. 
Va.  661,  28  S.  E.  733. 

Sufficiency  of  Allegation. — The  main 
or  primary  act  of  omission  or  commis- 
sion constituting  the  negligence  must 
be  specified  with  reasonable  certainty. 
Veith  V.  Hope  Salt  Co.,  51  W.  Va.  96, 
41  S.   E.  187. 

It  should  appear  from  the  allegations 
that  by  reason  of  such  acts  the  injuries 
resulted.  Hannum  v.  Hill,  52  W.  Va. 
166,  43  S.  E.  223. 

If  the  manner  in  which  alleged  acts 
of  negligence  caused  an  injury  are  set 
out  in  a  declaration  with  sufficient  full- 
ness and  clearness  to  enable  a  defend- 
ant to  understand  the  case  made,  and 
to  know  what  he  is  to  meet,  that  is 
all  that  is  required.  Dingee  v.  Unrue, 
98  Va.  247,  35  S.  E.  794,  citing  Mutual 
Life  Ins.  Co.  v.  Oliver,  95  Va.  445,  28 
S.  E.  594;  Birckhead  v.  Chesapeake, 
etc.,   R.   Co.,   95  Va.   648,  29   S.   E.   678. 

Plaintiff  alleges  that  in  his  complaint 
that  defendant  company,  on  its  rail- 
road, in  the  county  of  M.,  did  care- 
lessly and  negligently,  and  with  force 
and  violence,  run  and  drive  one  of  its 
engines  and  divers  of  its  cars  and 
coaches  upon  and  against  the  plaintiff's 
intestate,  T.  H.,  then  and  there  being, 
and  then  and  there  did  so  greatly 
wound  said  T.  H.  that  by  reason 
thereof  he  then  and  there  died,  and 
that  his  death  was  caused  by  said 
wrongful    act,    neglect    and    default    of 


I  said  company,  etc.     Held,  such   decla- 
I  ration  is  sufficient  on  demurrer.     Balti- 
j  more,  etc.,  R.  Co.  v.  Sherman,  30  Gratt. 
602;    Norfolk,  etc.,   R.   Co.  v.   Harman, 
83  Va.  553,  8  S.  E.  251. 
I     Declaration     Held     Insufficient.  —  A 
I  declaration   which   simply  charges  that 
I  the    plaintiff    owned    certain    property 
and  that  the  defendant,  a  railroad  com- 
pany,   so    "unskillfully,    carelessly    and 
negligently   ran  its  trains  and   locomo- 
tives  along  and  upon  the  trestle  of  de- 
fendant adjacent  to  plaintiff's  premises'* 
,  that    they    were    injured    thereby,    but 
does   not   point   out   the  acts   of   negli- 
gence or  carelessness  with  such  reason- 
able certainty  as  to  enable  the  defend- 
ant to  make  defense  thereto,  is  bad  on 
demurrer.    Fisher  v.  Seaboard  Air  Line 
R.   Co.,  102  Va.   363,  46  S.  E.  381. 

Where  a  declaration  amounts  simply 
to  an  averment  that  the  plaintiff  was 
injured  by  the  negligence  of  the  de- 
fendant in  the  operation  of  their  busi- 
ness without  stating  the  manner  in 
which  the  plaintiff  was  injured,  so  that 
it  is  impossible  for  the  defendant  to 
learn  from  it  the  ground  upon  which 
the  plaintiff  is  proceeding,  such  decla- 
ration is  insufficient.  Jones  v.  Old  Do- 
minion Cotton  Mills,  82  Va.  140,  citing 
Baltimore,  etc.,  R.  Co.  v.  Whittington, 
30  Gratt.  805. 

cc.  Conformity  of  Proof  to  Allegations. 

Where  a  declaration  based  on  negli- 
gence states  a  particular  act  as  the 
cause  of  the  damage,  no  evidence  of 
other  acts  causing  it  can  be  given. 
Snyder  v.  Wheeling,  etc.,  Co.,  43  W. 
Va.  661,  28  S.  E.  733. 

"Even  where  there  may  be  allowable 
a  general  charge  of  negligence,  yet.  if 
the  declaration  doos  give  certain  speci- 
fications of  negligence  as  sources  of  the 
injury,  others  can  not  be  proven. 
Hawker  v.  Baltimore,  etc.,  R.  Co.,  15  W. 
Va.  628,  629."  Snyder  v.  Wheeling,  etc.. 
Co.,  43  W.  Va.  661,  28  S.  E.  733. 

b.    Denial  of  Contributory  Negligence. 
•General  Rule.— In  an  action  for  neg- 
ligent   injuries,    the    plaintiff   need    not 
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in  his  declaration  aver  that  he  was 
not  guilty  of  contributory  negligence, 
this  being  matter  of  defense  to  be  al- 
leged and  proved,  if  it  exist,  by  the 
defendant.  Winchester  v.  Carroll,  99 
Va.  727,  40  S.  E.  37;  Richmond  Granite 
Co.  V,  Bailey,  92  Va.  554,  24  S.  E.  232; 
Norfolk,  etc.,  R.  Co.  v.  Oilman,  88  Va. 
239,  13  S.  E.  475;  Southwest  Imp.  Co. 
V.  Andrew,  86  Va.  270,  9  S.  E.  1015; 
Baltimore,  etc.,  R.  Co.  v.  Whittington, 
30  'Gratt.  805;  Foley  v.  Huntington, 
51  W.  Va.  396,  41  S.  E.  113;  Webb  v. 
Big  Kanawha,  etc.,  Packet  Co.,  43  W. 
Va.  800,  29  S.  E.  519;  Jackson  v.  Nor- 
folk, etc.,  R.  Co..  43  W.  Va.  380,  27 
S.  E.  278;  Wooddell  v.  West  Va.  Imp., 
etc.,  Co.,  38  W.  Va.  23,  17  S.  E.  386; 
Carrico  v.  West  Va.  Cent.,  etc.,  R.  Co., 
35  W.  Va.  389,  14  S.  *E.  12;  Hoffman 
V.  Dickinson,  31  W.  Va.  142,  6  S.  E.  53; 
Gerity  v,  Haley,  29  W.  Va.  98,  11  S. 
E.  901;  Dimmey  v.  Wheeling,  etc.,  R. 
Co.,  27  W.  Va.  32,  46;  Berns  v.  Gaston 
Gas  Coal  Co.,  27  W.  Va.  285;  Fowler 
V,  Baltimore,  etc.,  R.  Co.,  18  W.  Va. 
579;  Washington  v.  Baltimore,  etc.,  R. 
Co.,  17  W.  Va.  190;  Sheff  v,  Hunting- 
ton, 16  W.  Va.  307. 

"As  proof  oi  due  care  is  not  a  part 
of  the  plaintiff's  case,  it  is,  of  course, 
not  necessary  he  should  aver  it  in  his 
declaration.  Baltimore,  etc.,  R.  Co.  v. 
Whittington,  30  Gratt.  805,  809;  Rail- 
way Co.  V.  Gladman,  15  Wall.  U.  S., 
401;  Shearman  and  Redfield  on  Negli- 
gence, §  43."  Southwest  Imp.  Co.  v. 
Andrew,  86  Va.  270,  9  S.  E.  1015. 

It  is  settled  in  West  Virginia  that 
a  general  charge  of  a  negligent  act  is 
sufficient,  without  negativing  contribu- 
tory negligence.  Jackson  v.  Norfolk, 
etc.,  R.  Co.,  43  W.  Va.  380,  27  S.  E. 
278,  31    S.    E.   258. 

In  Snyder  v.  Pittsburg,  etc.,  R.  Co., 
11  W.  Va.  14,  which  was  an  action 
for  negligent  setting  of  fires  by  rail- 
road, it  was  held,  that  it  was  not  neces- 
sary for  the  plaintiffs  to  aver  in  the 
declaration  that  they  were  not  guilty 
of  negligence  which  contributed  to  the 
burning  of  their  property,  or  in  other 
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words  that  they  were  not  guilty  of 
contributory  negligence. 

For  the  application  of  this  rule  in 
particular  actions,  see  the  appropriate 
titles,  as,  for  instance,  the  titles  ANI- 
MALS, vol  1,  p.  378,  DEATH  BY 
WRONGFUL  ACT,  vol.  4,  p.  247; 
MASTER  AND  SERVANT,  vol.  9,  p. 
721. 

Allegation  of  Plaintiff's  Ignorance  of 
Danger. — In  an  action  to  recover  dam- 
ages for  personal  injuries  the  declara- 
tion need  not  allege  the  plaintiff's  igno- 
rance of  the  danger  to  which  he  was 
exposed.  This  is  in  effect  an  averment 
that  he  was  not  guilty  of  contributory 
negligence.  Contributory  negligence  is 
matter  of  defense  and  need  not  be 
negatived  by  the  plaintiff  in  his  decla- 
ration. Richmond  Granite  Co.  v. 
Bailey,  92  Va.  554,  24  S.  E.  232. 

2.   Demurrer. 

Demurrer  to  Declaration. — The  de- 
fense of  contributory  negligence  »ay 
be  raised  by  demurrer  when  it  can  be. 
made  out  from  the  averments  of  the 
declaration  itself.  Nelson  v,  Chesa- 
peake, etc.,  R.  Co.,  88  Va.  971,  14  S.  E. 
838. 

While  the  declaration  need  not  nega- 
tive the  fact  of  contributory  negligence, 
yet  if  such  declaration  shows  on  its 
face,  that  the  plaintiff's  negligence  di- 
rectly contributed  to  and  in  part  caused 
the  injury  complained  of,  it  will  be 
held  bad  on  demurrer.  Dimmey  v. 
Wheeling,  etc.,  R.  Co.,  27  W.  Va.  32; 
Sheff  V.  Huntington,  16  W.  Va.  307; 
Gerity  v.  Haley,  29  W.  Va.  98,  11  S.  E. 
901;  Berns  v.  Gaston  Gas  Coal  Co., 
27  W.  Va.  285.  See  generally,  the  title 
DEMURRERS,  vol.  4,  p.  456. 

Declaration  Held  Insufficient  on  De- 
murrer.— The  third  count  in  an  action 
for  negligent  injuries  set  forth  that  the 
plaintiff  put  his  hands  three  inches  out 
of  the  car  window  and  it  struck  against 
the  bridge  through  which  the  train  was 
')assing.  It  is  insufficient  on  demurrer. 
Richmond,  etc.  R.  Co.  v.  Scott,  88  Va. 
958,   14   S.   E.   763. 
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Declaration  Held  Not  Demurrable— 

In  an  action  for  negligent  injuries  the 
declaration  alleged  that  intestate  (a 
track  laborer)  was  being  carried  from 
one  point  on  the  railroad  to  another, 
and  was  ordered  by  his  superior  to 
ride  on  top  of  the  car,  whereon  he  was 
standing  when  struck  by  bridge  tim- 
bers, and  that  he  was  ignorant  of  the 
dangerous  character  of  the  bridge.  It 
was  held,  that  this  declaration  was  not 
demurrable,  the  mere  fact  that  he  was 
standing  on  top  of  the  car  not  being  of 
itself  negligence  on  his  part.  Nelson 
V.  Chesapeake,  etc.,  R.  Co.,  88  Va.  971, 
14  S.  E.  838. 

Demurrer    to    Evidence. — See    post, 
"Where    Disclosed    by    Plaintiff's    Evi- 
dence or  Fairly  Inferable  from  Circum- 
stances," VII,  B,  1,  c,  (3). 
3.  General  Issue. 

In  Wooddell  v.  West  Va.  Imp.,  etc., 
Co.,  38  W.  Va.  23,  17  S.  E.  386,  it  was 
held,  that  contributory  negligence  on 
the  part  of  the  plaintiff  may  be  shown 
under  the  general  issue.  See  the  title 
PLEADING. 

B.    EVIDENCE. 

1.    Presuniptions  and  Burden  of  Proof. 

a.    In  General. 

Where  negligence  is  the  gravamen 
of  the  action,  the  law  does  not  impute 
it.  It  lies  on  the  party  alleging  it  to 
prove  it.  Patteson  v.  Chesapeake,  etc., 
R.  Co.,  94  Va.  16,  26  S.  E.  393;  Norfolk, 
etc.,  R.  Co.  V,  Ferguson,  79  Va.  241. 
See  generally,  the  title  PRESUMP- 
TIONS AND  BURDEN  OF  PROOF. 

While  negligence  is  usually  an  in- 
ference from  facts,  it  must  be  proved, 
and  competent  and  sufficient  evidence 
is  as  much  required  to  prove  it  as  to 
prove  any  other  fact.  Ketterman  v. 
Dry  Fork  R.  Co.,  48  W.  Va.  606,  37 
S.  E.  683. 

"The  party  who  affirms  negligence 
must  establish  it.  This  is  a  rule  which 
ouRht  never  to  be  lost  sight  of.  Bailey 
on  Personal  Injuries,  §  1674."  South- 
ern  R.  Co.  v.  Hall,  102  Va.  135,  45  S. 
E.    867. 


Where,  in  an  action  based  on  the 
negligence  of  the  defendant,  the  evi- 
dence tends  to  show  negligence  on  the 
part  of  both  the  plaintiff  and  the  de- 
fendant, the  verdict  of  the  jury  must 
rest  upon  the  facts  proved  and  upon 
the  inferences  reasonably  to  be  drawn 
therefrom,  and  not  upon  presumptions 
of  law  in  favor  of  either  party,  and  it 
is  error  to  instruct  the  jury  that  "the 
instinct  of  self-preservation  forbids  the 
imputation  of  negligence  to  any  orfe." 
Such  an  instruction  is  only  pertinent 
in  the  absence  of  evidence  of  negli- 
gence of  the  party  asking  it.  Newport 
News  Pub.  Co.  v.  Beaumeister,  102  Va. 
677,  47  S.  E.  821. 

b.  As  to  Defendant's  Negligence. 
(1)    General  Rule. 

Negligence  will  not  be  imputed  or 
presumed,  and  in  an  action  for  negli- 
gent injuries  the  burden  is  on  the  plain- 
tiff to  prove  that  the  defendant  was 
ivegligent  as  alleged,  and  that  its  negli- 
gence was  the  proximate  cause  of  the 
injury  complained  of.  Lynchburg  Tel. 
Co.  V.  Booker,  103  Va.  594,  50  S.  E.  148; 
Norfolk,  etc.,  R.  Co.  v,  Johnson,  103  Va. 
787,  50  S.  E.  268;  Norfolk,  etc.,  R.  Co. 
r.  Briggs,  103  Va.  105,  48  S.  E.  521; 
Chesapeake,  etc.,  R.  Co.  v.  Heath,  103 
Va.  64,  48  S.  E.  508;  Southern  R.  Co. 
V.  Hall,  102  Va.  135,  45  S.  E.  867; 
Richmond,  etc.  Power  Co.  v.  Gordon, 
102  Va.  498,  46  S.  E.  772;  Consumers* 
Brewing  Co.  v,  Doyle,  102  Va.  402,  46 
S.  E.  390;  Carson  Lime  Co.  v.  Ruther- 
ford, 102  Va.  244,  4«  S.  E.  304;  Bowers 
V.  Bristol  Gas,  etc.,  Co.,  100  Va.  533,  42 
S.  E.  296;  Norfolk,  etc.,  R.  Co.  v.  Poole, 
100  Va.  148,  40  S.  E.  627;  Humphreys 
V.  Valley  R.  Co.,  100  Va.  749,  42  S.  E. 
882;  Norfolk,  etc.,  R.  Co.  v.  Mann,  99 
Va.  180,  37  S.  E.  849;  Norfolk,  etc.,  R. 
Co.  V.  Cromer,  99  Va.  763,  765,  40  S. 
E.  54;  Reynolds  v.  Richmond,  etc.,  R. 
Co.,  92  Va.  400,  23  S.  E.  770;  Norfolk, 
etc.,  R.  Co.  V.  Brown,  91  Va.  668,  22 
S.  E.  496;  Richmond,  etc.,  R.  Co.  v, 
Burnett,  88  Va.  538,  14  S.  E.  372; 
Richmond,   etc.,    R.   Co.   v.   Moffett,  88 
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Va.  785,  14  S.  E.  370;  Richmond,  etc., 
R.  Co.  V.  Yeamans,  86  Va.  860,  12  S. 
E.  946;  Chesapeake,  etc.,  R.  Co.  v.  Lee, 
84  Va.  642,  5  S.  E.  579;  Sheeler  v. 
Chesapeake,  etc.,  R.  Co.,  81  Va.  188; 
Norfolk,  etc.,  R.  Co.  v.  Ferguson,  79 
Va.  241;  Richmond,  etc.,  R.  Co.  v.  An- 
derson, 31  Gratt.  812;  Veith  v.  Hope 
Salt  Co.,  51  W.  Va.  00,  41  S.  E.  187; 
Williams  v,  Belmont  Coal,  etc.,  Co.,  55 
W.  Va.  84,  46  S.  E.  802;  Arthur  v. 
City  of  Charleston,  46  W.  Va.  88,  32 
S.  E.  1024;  Berkley  v.  Chesapeake,  etc., 
R.  Co.,  43  W.  Va.  11,  26  S.  E.  349; 
Massie  v.  Peel  Splint,  etc.,  Co.,  41  W. 
Va.  620,  24  S.  E.  644;  Overby  v.  Ches- 
apeake," etc.,  R.  Co.,  37  W.  Va.  524,  16 
S.  E.  813;  Butcher  v.  West  Va.,  etc., 
R.  Co.,  37  W.  Va.  180,  16  S.  E.  457; 
Comer  v.  Consolidated  Coal,  etc.,  Co., 
34  W.  Va.  533,  12  S.  E.  476;  Childrey 
V.  Huntington,  34  W.  Va.  457,  12  S.  E. 
536;  Phillips  v.  Ritchie  County  Court, 
31  W.  Va.  477,  7  S.  E.  427;  Nuzum  v. 
Pittsburg,  etc.,  R.  Co.,  30  W.  Va.  228, 
4  S.  E.  242;  Johnson  v.  Baltimore,  etc., 
R.  Co.,  25  W.  Va.  570,  577;  Washing- 
ton r.  Baltimore,  etc.,  R.  Co.,  17  W. 
Va.  190. 

The  burden  rests  upon  the  plaintiff 
to  show  by  a  preponderance  of  evidence 
every  fact  necessary  to  hold  the  de- 
fendant liable  for  the  injury  complained 
of.  Lynchburg  Tel.  Co.  v.  Booker,  103 
Va.  594,  50  S.  E.  148. 

In  order  for  the  plaintiff  to  recover 
he  must  show  that  the  injury  received 
was  the  result  of  some  act  of  negli- 
gence on  the  part  of  the  defendant  or 
his  servants.  The  mere  fact  of  an  in- 
jury is  not  enough  without  proof  of 
negligence  on  the  part  of  the  defendant, 
and  the  burden  of  proof  to  establish 
such  negligence  is  upon  the  plaintiff. 
Reynolds  v.  Richmond,  etc.,  R.  Co.,  92 
Va.  400,  2.3  S.  E.  770. 

It  is  error,  therefore,  to  instruct  the 
ju-y  to  find  for  the  plaintiff  if  they  be- 
lieve that  the  injury  was  caused  by  the 
defendant's  servants.  The  omission  of 
the  element  of  negligence  is  fatal,  and 
is  not  cured   by  other  correct   instruc- 


tions given.  Richmond  Traction  Co. 
V.  Hildebrand,  98  Va.  22,  34  S.  E.  888. 
See  also,  Norfolk,  etc.,  R.  Co.  v.  Mann, 
99  Va.  180,  37  S.   E.  849. 

"Whenever  a  claim  for  damages  for 
injuries  is  asserted,  the  injury  must  be 
shown  by  the  plaintiff  to  have  been 
caused  by  the  negligence  of  the  de- 
fendant, and  the  happening  of  the  ac- 
cident, without  additional  proof  that  it 
was  caused  by  the  negligence  of  the 
defendant,  is  not  sufficient  to  establish 
the  liability  of  the  defendant."  Instruc- 
tion held  sufficient  and  proper  in 
Richmond,  etc.,  R.  Co.  v.  Burnett,  88 
Va.  538,  14   S.   E.  372. 

"Before  a  plaintiff  is  entitled  to  re- 
cover damages  for  an  injury  done  to 
his  person  or  property  by  a  railroad 
company  on  its  railroad  track,  he  is 
required  to  prove  that  the  injury  com- 
plained of  has  in  fact  been  done  by 
the  company  or  its  servants,  and  in 
addition  thereto  such  facts  and  circum- 
stances from  which  a  jury  may  fairly 
conclude  that  such  injury  was  caused 
by  its  negligence,  leaving  out  of  con- 
sideration any  question  of  contributory 
negligence.  Johnson  v.  Baltimore,  etc.. 
R.  Co.,  25  W.  Va.  570."  Nuzum  v. 
Pittsburg,  etc.,  R.  Co.,  30  W.  Va.  228,  4 
S.   E.  242. 

In  an  action  against  a  railroad  com- 
pany for  killing  certain  stock  there  be- 
ing no  evidence  of  negligence  as  to 
the  killing  of  three  of  the  animals,  it 
was  held,  that  as  to  such  animals  there 
could  be  no  recovery.  Orange,  etc.,  R. 
Co.  V,  Miles,  76  Va.  773. 

(2)    Doctrine  of  Res  Ipsa  Loquitur. 

Doctrine  Stated.— While  the  general 
rule  is  as  just  stated,  yet  there  are  in- 
stances in  which  the  mere  occurrence, 
per  se,  creates  prima  facie  a  presump- 
tion of  negligence  calling  upon  the  de- 
fendant to  repel  such  presumption. 
This  is  known  as  the  doctrine  of  "res 
ipsa  loquitur" — "the  thing  itself  speaks." 
Richmond,  etc.,  R.  Co.  r.  Hudgins,  100 
Va.  409,  41  S.  E.  736;  Southern  R.  Co. 
z\    Dawson,   98   Va.   577,   36   S.    E.   996; 
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Veith  V.  Hope  Salt  Co.,  51  W.  Va.  96, 
41  S.  E.  187;  Snyder  v.  Wheeling,  etc., 
Co.,  43  W.  Va.  061,  771,  28  S.  E.  733. 
See  also,  Norfolk  R.,  etc.,  Co.  v.  Sprat- 
ley,  103  Va.  379,  49  S.  E.  502.  See  the 
titles  CARRIERS,  vol.  2,  pp.  705,  725; 
FIRES,  vol.  6,  p.  133;  MASTER  AND 
SERVANT,  vol.  9,  p.  721;  PRESUMP- 
TIONS AND  BURDEN  OF  PROOF. 

"As  a  rule,  negligence  is  not  pre- 
sumed. But  there  are  cases  where  the 
maxim  'res  ipsa  loquitur'  is  directly  ap- 
plicable, and  from  the  thing  done  or 
omitted  negligence  or  care  is  pre- 
sumed." Richmond,  etc.,  R.  Co.  v. 
Hudgins,  100  Va.  409,  41  S.  E.  736, 
quoting  16  Am.  Ency.  L.  448.  See  also, 
Snyder  v.  Wheeling,  etc.,  Co.,  43  W. 
Va.   661,   28   S.    E.   733. 

"The  rule  can  not  be  better  stated, 
in  its  generality,  than  as  given  in  Scott 
V.  Dock  Co.  (1865),  Hurl.  &  C.  596: 
'There  must  be  reasonable  evidence  of 
negligence.  But  where  the  thing  is 
shown  to  be  under  the  management  of 
the  defendant  or  his  servants,  and  the 
accident  is  such  as,  in  the  ordinary 
course  of  things,  does  not  happen  if 
those  who  have  the  management  use 
proper  care,  it  affords  reasonable  evi- 
dence, in  the  absence  of  explanation 
by  the  defendants,  that  the  accident 
arose  from  want  of  care.*  *'  Snyder  v. 
Wheeling,  etc.,  Co.,  43  W.  Va.  661,  28 
S.  E.  733. 

A  presumption  of  negligence  from  the 
simple  occurrence  of  an  accident  arises 
whore  the  accident  proceeds  from  an 
act  of  such  a  character  that,  when  due 
care  is  taken  in  its  performance,  no  in- 
jury ordinarily  ensues  from  it  in  similar 
cases;  or  where  it  is  caused  by  the  mis- 
nianagement  or  misconduct  of  a  thing 
over  which  the  defendant  has  immedi- 
ate control,  or  for  the  management  or 
construction  of  which  he  is  responsible. 
Richmond,  etc.,  R.  Co.  v.  Hudgins,  100 
Va.  409,  41  S.  E.  736. 

"  'When  the  physical  facts  of  an  ac- 
cident themselves  create  a  reasonable 
probability  that  it  resulted  from  negli- 
gence,   the    physical    facts    themselves 


are  evidential,  and  furnish  what  the  law 
terms  evidence  of  negligence,  in  con- 
formity with  the  maxim,  **Rcs  ipsa 
loquitor,"  *  is  the  apt  language  in  which 
the  principle  is  stated  in  Seybott  v. 
Railroad  Co.,  95  N.  Y.  562.  One  man 
is  hurt  from  the  works  or  property  of 
another,  when  from  the  nature  of  the 
case,  he  would  not  likely  have  been 
hurt  without  negligence  of  that  other. 
May  he  not  ask  of  that  other  an  expla- 
nation, or,  on  his  failure  to  give  it, 
then  damages  for  his  injury?  Take  the 
case  where  one.  in  passing  along  a 
street,  is  hurt  by  a  barrel  falling  from 
a  door  above,  or  by  a  brick  falling 
from  a  wall,  or  scaffold,  or  by  a  falling 
shutter  or  wall,  or  the  like.  The  mere 
occurrences  in  themselves  import  neg- 
ligence. Especially  take  the  cases 
where  things  of  great  danger  are  used 
in  public  highways,  where  multitudes 
constantly  and  lawfully  pass,  their  very 
nature  requiring  the  highest  degree  and 
constancy  of  care,  and  one  is  killed 
from  its  being  out  of  place  or  defective, 
why  may  we  not  logically  and  fairly 
assume  negligence,  unless  other  plausi- 
ble explanation  appears?"  Snyder  v. 
Wheeling,  etc.,  Co.,  43  W.  Va.  661,  28 
S.  E.  733,  quoted  in  Richmond,  etc.,  R. 
Co.  V.  Hudgins,  100  Va.  409,  41  S.  -E. 
736. 

The  rule  is  no  longer  limited  to  cases 
in  which  the  injured  party  occupied 
contractual  relations  to  the  defendant. 
Richmond,  etc.,  R.  Co.  v.  Hudgins,  100 
Va.  409,  41  S.  E.  736. 

Application  of  Doctrine  in  Particular 
Instances. — When  an  injury  is  inflicted 
as  a  result  of  a  collision  of  cars  which 
have  become  detached  from  the  engine 
drawing  them,  the  presumption  is  that 
such  collision  occurred  through  the  neg- 
ligence of  the  railroad  company  and 
the  burden  of  proof  is  on  the  company 
to  establish  that  there  has  been  no 
negligence  whatever,  and  that  the  in- 
jury has  been  inflicted  by  inevitable 
casualty,  or  by  some  cause  which  hu- 
man care  and  foresight  could  not  have 
prevented.    Southern  R.  Co.  v.  Daw.-^on, 
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98  Va.  577,  36  S.  E.  996,  citing  Balti- 
more, etc.,  R.  Co.  V.  Noell,  32  Gratt. 
394. 

The  presumption  of  negligence  as 
against  common  carriers  does  not  at- 
tach itself  to  ever3^  injury  which  may 
overtake  a  passenger  while  being  trans- 
ported; it  belongs  only  in  that  class  of 
accidents  where  the  injury  is  caused 
by  a  defect  in  the  road,  cars  or  ma- 
chinery, or  by  want  of  diligence  or 
care  in  those  employed,  or  by  some 
other  thing  which  the  company  can  and 
ought  to  control  as  a  part  of  its  duty 
to  carry  the  passenger  safely,  because 
in  all  these  matters  it  is  the  duty  of  the 
company  to  use  the  highest  degree  of 
care  to  have  all  their  arrangements 
safe  and  in  good  condition.  Norfolk, 
etc.,  R.  Co.  V.  Ferguson.  79  Va.  241, 
citing  20  Am.  Railway  Decisions  245, 
347  and  261  and  also  the  American  Law 
Review,   January   number,  1871. 

As  to  the  rule  that  where  passengers 
arc  injured  by  an  accident  occurring 
during  transportation  by  a  common  car- 
rier there  is  a  prima  facie  presumption 
that  it  occurred  by  the  negligence  of 
the  carrier,  and  the  burden  of  proof 
is  upon  him  to  rebut  such  presumption, 
see  the  title  CARRIERS,  vol.  2,  p. 
705. 

A  consequence  of  the  rule  as  to  the 
high  degree  of  care  required  in  the 
use  of  a  dangerous  current  of  electric- 
ity is  the  presumption  of  negligence 
that  is  raised  by  the  fact  that  a  danger- 
ous wire  is  broken  and  fallen  into  the 
street.  Norfolk  R.,  etc.,  Co.  v.  Sprat- 
ley,  103  Va.  379,  49  S.   E.   502. 

When  injury  to  a  person  comes  from 
contact  with  a  live  electric  wire- from 
bad  insulation  at  a  place  where  there 
ought  to  be  good,  safe  insulation  for 
safety  to  persons,  it  is  a  case  of  negli- 
gence on  the  part  of  the  electrical  cor- 
poration rendering  it  prima  facie  lia- 
ble. Thomas  v.  Wheeling  Electrical 
Co.,  5  W.  Va.  395,  46  S.  E.  217.  See 
the  title  ELECTRICITY,  vol.  5,  p.  55. 

Where  it  is  established  that  a  fire 
was  set  out  by  the  engines  of  a  rail- 


road company,  the  company  is  pre- 
sumptively chargeable  with  negli- 
gence, and  must  assume  the  bur- 
den of  proving  that  it  had  availed 
itself  of  the  best  mechanical  con- 
trivances and  inventions  in  known 
practical  use,  to  prevent  the  burning 
of  property  by  the  escape  of  fire,  and 
had  exercised  and  observed  every  rea- 
sonable precaution  in  selecting  compe- 
tent employees,  and  in  operating  its 
trains.'  Norfolk,  etc.,  R.  Co.  v.  Fritts, 
103  Va.  687,  49  S.  E.  971.  See  the  title 
FIRES,  vol.  6,  p.  133. 

Where  the  law  imposed  upon  a  com- 
pany authorized  to  collect  tolls  upon  a 
river,  the  duty  of  keeping  the  chutes 
free  from  obstructions,  proof  that  a 
log  was  in  a  chute  in  such  river  on 
which  the  loss  occurred  prima  facie 
shows  negligence  in  the  defendant 
company  and  casts  the  burden  on  it  to 
show,  that  it  exercised  due  diligence 
to  discover  and  remove  such  obstruc- 
tion. Tompkins  v.  Kanawha  Board,  21 
W.  Va.  224. 

A  presumption  of  negligence  does  not 
arise  from  the  mere  fact  of  the  ex- 
plosion of  a  steam  boiler  used  by  one 
engaged  in  lawful  business.  Negli- 
gence on  his  part  must  be  shown. 
Veith  V.  Hope  Salt  Co.,  51  W.  Va.  96, 
41  S.  E.  187. 

"The  plaintiff  would  sustain  her  case 
on  the  theory  that  without  any  proof 
of  negligence  she  can  succeed.  It  is 
contended  for  her  that  the  mere  ex- 
plosion of  the  boiler  alone  and  per  se 
creates,  at  least  prima  facie,  a  presump- 
tion of  negligence,  calling  upon  the  de- 
fendant to  repel  such  presumption  un- 
der the  doctrine  known  in  law  as  res 
ipsa  loquitur — the  thing  itself  speaks. 
This  subject  is  discussed  in  Snyder  v. 
Wheeling,  etc.,  Co.,  43  W.  Va.  661,  28 
S.  E.  733.  But  does  this  case  fall  un- 
der that  doctrine?  Is  it  possible  that 
every  operator  of  the  millions  using 
boilers  is  thus  a  guarantor  of  them 
against  all  latent  defects?  There  is  a 
division  of  authority  here,  it  is  true; 
but  the  reason  and  the  preponderance 
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of  authority  are  against  the  doctrine 
that  the  mere  explosion  of  a  boiler, 
without  proof  of  some  negligence,  im- 
poses upon  its  owner  liability."  Veith 
V.  Hope  Salt  Co.,  51  W.  Va.  96,  41 
S.  E.  187. 

(S)   E£Fect  of  BsUblishing  Prima  Facie 
Case. 

After  the  plaintiff  has  met  the  re- 
quirement as  to  burden  of  proof  by 
showing  negligence  of  the  defendant 
causing  him  injury,  he  may  rest  until 
the  defendant  answers  it.  Comer  v. 
Consolidated  Coal,  etc.,  Co.,  34  W.  Va. 
533,  12  S.  E.  476;  Wooddell  v.  West 
Virginia  Imp.,  etc.,  Co.,  38  W.  Va.  23, 
17  S.  E.  386;  Flannegan  v.  Chesapeake, 
etc.,  R.  Co.,  40  W.  Va.  436,  21  S.  E. 
1021;  Southern  R.  Co.  v.  Bryant,  95 
Va.  212,  28  S.  E.  183. 

c.   As  to   Contributory   Negligence   of 

Plainti£F. 
(1)    General  Rule. 

It  is  held  by  a  majority  of  the  courts 
and  most  text  writers  and  is  sustained 
by   a   long  line   of  Virginia   and    West 
Virginia  decisions  that  there  is  a  pre- 
sumption of  ordinary  care  in   favor  of 
the   plaintiff,   and   where   defendant   re- 
lies on   the   contributory  negligence   of 
the  plaintiff,  the  burden  of  proof  rests 
upon  the  defendant  to  show  such  neg- 
ligence,  unless   such   negligence  is  dis- 
closed by  the  evidence  of  the  plaintiff. 
or  may  be  fairly  inferred  froin  all  the 
circumstances.     Richmond,  etc.,   Power 
Co.   V.   Gordon,   102  Va.   498.  46   S.    E. 
772;   Watts  v.   Southern   Bell  Tel.   Co., 
100  Va.  45,  40  S.  E.  107;  Winchester  v. 
Carroll,  99  Va.  727,  40  S.  E.  37;  Rich- 
mond   If.    Leaker,    99    Va.    1,    37    S.    E. 
348;   Southern   R.   Co.  v.  Bruce,  97  Va. 
92,   33   S.    E.    548;    Southern    R.    Co.   v. 
Bryant,   95   Va.   212,   220,   28   S.   E.   183; 
Kimball  v.   Friend,  95  Va.  125,  138,  27 
S.  E.  901;  Washington,  etc.,  R.  Co.  v. 
Quayle,  95  Va.  741,  30  S.  E.  391;   Nor- 
folk,   etc.,    R.    Co.   V.    Harman,   91    Va. 
601,  22  S.  E.-480;  Norfolk,  etc.,  R.  Co. 
w.    Oilman,   88   Va.   239,    13   S.   E.   475; 
S^tithwest  Imp.  Co.  t».  Andrew,  86  Va. 


270,  9  S.  E.  1015;  Johnson  v,  Richmond, 
etc.,  Co.,  86  Va.  975,  11  S.  E.  829;  Nor- 
folk, etc.,  R.  Co.  V.  Jackson,  85  Va.  489, 
8    S.    E.   370;   Virginia,   etc.,    R.    Co.   v. 
White,  84  Va.   498,   5   S.    E.   573;   Pied- 
mont, etc.,  Co.  V.  Patteson,  84  Va.  747, 
6  S.  E.  4;  Gordon  v.  Richmond,  83  Va. 
436,  2  S.  E.  727;  Baltimore,  etc.,  R.  Co. 
V.  McKenzic,  81  Va.  71;  Baltimore,  etc., 
R.   Co.  V.   Whittington,  30   Gratt.   805; 
Barker  v,  Ohio  River  R.  Co.,  51  W.  Va. 
423,  41  S.  E.  148;  Barrickman  v.  Marion 
Oil   Co.,   45  W.   Va.   634,   32   S.   E.   327; 
Webb  V.  Big  Kanawha,  etc.,  Packet  Co., 
43  W.  Va.  800,  29  S.  E.  519;  Flannegan 
V.  Chesapeake,  etc.,  R.  Co.,  40  W.  Va. 
436,  21  S.  E.  1028;  Wooddell  v.  West 
Va.  'Imp.,  etc.,   Co.,  38  W.  Va.  23,  17 
S.   E.  386;  Carrico  v.  West  Va.  Cent, 
etc.,  R.  Co.,  35  W.  Va.  389,  14  S.  E. 
12;    Comer  v.   Consolidated   Coal,  etc., 
Co.,    34    W.    Va.    533,    12    S.     E.    476; 
Hoffman  v.  Dickinson,  31  W.  Va.  142, 
6  S.  E.  53;  Berns  v.  Gaston  Gas  Coal 
Co.,  27  W.  Va.  285;  Riley  v.  West  Va. 
Cent.  R.  Co.,  27  W.  Va.  145;  Johnson 
V.    Baltimore,   etc.,    R.    Co.   25   W.    Va.. 
570;  Fowler  v.  Baltimore,  etc.,  R.  Co., 
18   W.   Va.   579;   Washington  v.    Balti- 
more,   etc.,    R.    Co.,    17    W.    Va.    190; 
Sheff   V.    Huntington,    16   W.    Va.    307, 
316. 

"In  some  states  it  has  been  held, 
that  the  burden  of  proving  the  plain- 
tiff's freedom  from  negligence  rests 
upon  the  plaintiff;  but  the  law  is  set- 
tled otherwise  in  this  state.  Snyder  v. 
Pittsburg,  etc.,  R.  Co.,  11  W.  Va.  14, 
30;  Sheff  v.  Huntington,  16  W.  Va. 
307;  Johnson  v.  Baltimore,  etc.,  R.  Co., 
25  W.  Va.  570;  Hugh  v.  Railway  Co." 
100  U.  S.  213;  Whart.  on  Neg.,  §  423; 
2  Thomp.  on  Neg.  1175,  §  24."  Riley 
V,  West  Va.  Cent.,  etc.,  R.  Co.,  27  W. 
Va.  145. 

(2)  Contributory   Negligence   of   Chil- 
dren. 

Presumption— Burden  of  Proof  as  to 
Capacity. — The  law  presumes  that  an 
infant  between  seven  and  fourteen 
years  of  age  can  not  be  guilty  of  con- 
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tributory  negligence,  and,  in  an  action 
by  such  infant,  the  burden  is  on  the  de- 
fendant to  overcome  this  presumption 
by  proof  of  intelligence  and  capacity. 
Richmond   Traction   Co.   v.  Wilkinson, 
101  Va.  394,  43  S.  E.  622;  Lynchburg 
Cotton   Mills  V.    Stanley,   102  Va.   592,  | 
46   S.   E.   908;  Trumbo  v.   City  Street  ! 
Car  Co.,  89  Va.  780,  17  S.  E.  124.     See  i 
also,    Norfolk,    etc.,    R.    Co.   v.    Grose-  | 
close,  88  Va.  267,  13  S.  E.  454;  Wash- 
ington, etc.,  R.   Co.  V.  Quayle,  95  Va. 
741,  30  S.  E.  391. 

"The  only  objection  urged  to  plain- 
tiff's second  instruction  is  with  refer- 
ence to  that  portion  of  it  which  tells 
the  jury  that  the  law  presumes  that  a 
person  between  seven  and  fourteen 
years  of  age  can  not  be  guilty  of  con- 
tributory negligence,  and  that  in  order 
to  establish  that  a  child  of  such  age  is 
capable  of  contributory  negligence,  such 
presumption  must  be  rebutted  by  evi- 
dence, and  circumstances  establishing 
her  maturity  and  capacity.  This  in- 
struction propounded  the  law  as  laid 
down  by  this  court  in  the  case  of 
Trumbo's  Adm'r  v.  City  Street  Car  Co., 
89  Va.  782,  citing  numerous  authorities 
to  sustain  it."  Roanoke  v,  Shull,  97 
Va.  419,  34  S.  E.  34. 

A  Question  of  Fact  for  the  Jury. — 
See  post,  "Contributory  Negligence  of 
Children — Capacity  to  Exercise  Care," 
VII,  D,  1,  c,  (1),  (c). 

As  to  what  evidence  may  be  con- 
sidered in  determining  contributory 
negligence  of  children,  see  post,  "Con- 
tributory Negligence  of  Children,"  VII, 
B,  2,  b,  (2). 

(8)  Where  Disclosed  by  Plaintiff's  Evi- 
dence   or    Fairly    Inferable    from 
Circumstances. 
In  General. — In  order  to  maintain  an 
action  for  an  injury,  it  must  be  proved 
that  the  injury  was  caused  by  the  negli- 
gence of  the  defendant,  or  his  agents, 
and  it  must  not  appear  from  the  evi- 
dence that  -want  of  ordinary  care  and 
prudence   on   the  part   of  the  plaintiff 
directly     contributed     to     the    injury. 


Norfolk,  etc.,  R.  Co.  v.  Ferguson,  79 
Va.  241;  Sheeler  v.  Chesapeake,  etc., 
R.  Co.,  81  Va.  188;  Watts  v.  Southern 
Bell  Tel.  Co.,  100  Va.  45,  40  S.  E.  107. 

It  is  not  only  necessary  that  the 
plaintiff  should  convict  the  defendant 
of  negligence,  but  if,  in  putting  in  his 
evidence,  he  also  shows  that  he  is 
guilty  of  contributory  negligence,  he 
can  not  recover.  Arthur  v.  Charleston, 
46  W.  Va.  88,  32  S.  E.  1024;  McVey  f. 
Chesapeake,  etc.,  R.  Co.,  46  W.  Va. 
Ill,  32  S.  E.  1012. 

Where  negligence  is  the  ground  of 
an  action  it  rests  upon  the  plaintiff  to 
trace  the  fault  of  his  injury  to  the  de- 
fendant, and  for  this  purpose  he  must 
show  the  circumstances  under  which 
the  injury  occurred;  and  if  from  these 
circumstances  so  proven  by  the  plain- 
tiff it  appears  that  the  fault  was  mu- 
tual, or,  in  other  words,  that  contribu- 
tory negligence  is  fairly  imputable  to 
him,  he  has,  by  proving  the  circum- 
stances, disproved  his  right  to  recover, 
and  on  the  plaintiff's  evidence  alone 
the  jury  should  find  for  the  defendant. 
Ovcrby  v.  Chesapeake,  etc.,  R.  Co.,  37 
W.  Va.  524,  16  S.  E.  813;  Barker  v. 
Ohio  River  R.  Co.,  51  W.  Va.  423,  41 
S.  E.  148;  McVey  v,  Chesapeake,  etc.. 
R.  Co.,  46  W.  Va.  Ill,  32  S.  E.  1012; 
Arthur  v.  Charleston,  46  W.  Va.  88,  32 
S.  E.  1024;  Fisher  v.  West  Va.,  etc.,  R. 
Co.,  42  W.  Va.  183,  24  S.  E.  570;  Flan- 
ncgan  v  Chesapeake,  etc.,  R.  Co.,  40 
W.  Va.  436,  21  S.  E.  1028;  Wooddell  v. 
West  Va.  Imp.,  etc.,  Co.,  38  W.  Va.  23, 
17  S.  E.  386;  Butcher  v.  West  Va.,  etc., 
R.  Co.,  37  W.  Va.  180,  16  S.  E.  457; 
Comer  v.  Consolidated  Coal,  etc.,  Co., 
34  W.  Va.  533,  12  S.  E.  476;  Childrey  v. 
Huntington,  34  W.  Va.  457,  12  S.  E. 
536;  Hesser  v.  Grafton,  33  W.  Va.  548, 
11  S.  E.  211;  Phillips  v.  Ritchie  County 
Court,  31  W.  Va.  477,  7  S.  E.  427; 
Gerity  v.  Haley,  29  W.  Va.  98,  11  S.  E 
901;  Riley  v.  West  Va.  Cent.,  etc.,  R 
Co:,  27  W.  Va.  145,  146;  Sheff  v.  Hunt 
ington,  16  W.  Va.  307,  316. 

Effect  as  Shifting  Burden  of  Proof.— 
In  Watts  V.   Southern   Bell  Tel.,  etc. 


<08 


Negligence 


Co.,  100  Va.  45,  40  S.  E.  107,  the  court 
holds  that  the  burden  of  proving  con- 
tributory negligence  rests  upon  the  de- 
fendant, "unless  the  plaintiff's  evidence 
develops  it,  in  which  event  the  burden 
would  be  shifted  to  him." 

"The  rule  that  contributory  negli- 
gence is  a  matter  of  defense,  and  that 
the  burden  of  establishing  it  is  upon 
the  defendant,  obtains  in  the  supreme 
court  of  the  United  States,  and  in  the 
courts  of  many  of  the  states  of  the 
union,  Virginia  included,  but,  in  all 
these  jurisdictions,  where  contributory 
negligence  is  held  a  matter  of  defense, 
whenever  the  plaintiff's  own  case  raises 
the  presumption  of  contributory  neg- 
ligence, the  burden  of  proof  is  imme- 
diately upon  him.  In  such  a  case  it 
devolves  upon  the  plaintiff,  as  of 
course,  to  clear  himself  of  the  suspicion 
of  negligence  that  he  himself  created. 
He  must  make  out  his  case  in  full,  and 
where  the  circumstances  attending  the 
injury  were  such  as  to  raise  a  pre- 
sumption against  him  in  respect  to  the 
exercise  of  due  care,  the  law  requires 
him  to  establish  his  freedom  from  con- 
tiibutory  fault.  Beach  on  Con.  Neg., 
revised  edition  by  Crawford,  §§  426, 
427,  and  authorities  cited,  among  which 
is  Kimball  &  Fink,  Receivers  v. 
Friend's  Adm'r,  supra,  ♦  ♦  ♦ 
citing  Baltimore,  etc.,  R.  Co.  v. 
Whittington,  30  Gratt.  803;  Southwest 
Imp.  Co.  V.  Andrew,  86  Va.  270,  273, 
9  S.  E.  1015;  Norfolk,  etc.,  R.  Co.  v. 
Oilman,  88  Va.  239,  13  S.  E.  475." 
Southern  R.  Co.  v,  Bruce,  97  Va.  92, 
33  S.  E.  548. 

When  a  party  is  confessedly  guilty 
i»t  legal  negligence,  or  where  it  is  so 
proved  by  the  evidence,  the  burden  de- 
volves upon  him  to  bring  himself  within 
some  recognized  exception  to  the  legal 
presumption.  Carrico  v.  West  Va. 
Cent.,  etc.,  R.  Co.,  35  W.  Va.  389,  14  S. 
E.   12. 

The  contributory  negligence  of  the 
plaintiff  or  his  intestate  having  been 
established,  or  conceded,  the  burden  of 
proof  is  immediately  placed   upon   the 


plaintiff  to  establish  that  the  defend* 
ant,  by  the  exercise  of  ordinary  care 
and  diligence,  could  have  avoided  in- 
juring him  after  it  discovered  his  peril. 
Humphreys  v.  Valley  R.  Co.,  100  Va. 
749,  42  S.  E.  882,  citing  Southern  R.  Co. 
V.  Bruce,  97  Va.  92,  33  S.  E.  548;  Wash- 
ington, etc.,  R.  Co.  V.  Lacey,  94  Va. 
460,  26  S.  E.  834;  Seaboard,  etc.,  R.  Co. 
V.  Joyner,  92  Va.  354,  23  S.  E.  773; 
Richmond,  etc.,  R.  Co.  v.  Allen,  101  Va. 
200,  43  S.   E.  355. 

Thus,  if  a  plaintiff  injured  on  a  train 
of  cars  confesses  or  is  proved  to  have 
been  riding,  when  the  injury  occurred, 
with  his  arm,  or  other  injured  member, 
protruding  from  the  widow,  the  burden 
devolves  upon  him  to  show  that  the 
injury  would  have  been  inflicted  had  no 
portion  of  his  body  been  exposed,  or 
that  the  defendant  after  knowing  or 
being  informed  of  his  danger,  did  not 
take  ordinary  care  or  precaution  to  pre- 
vent the  injury.  Carrico  v.  West  Va. 
Cent,  etc.,  R.  Co.,  35  W.  Va.  389,  14  S. 
E.   12. 

Manner  of  Rmiaing  Objection. — 
"That  negligence  is  a  question  of  fact 
for  the  decision  of  the  jury,  is  no  good 
reason  for  its  not  being  subject  to  a 
demurrer  to  evidence;  for  all  questions 
of  facts  are  for  the  decision  of  the 
jury."  Trout  v,  Virginia,  etc.,  R.  Co., 
23  Gratt.  619.  See  generally,  the  titles 
DEMURRER  TO  THE  EVIDENCE, 
vol.  4,  p.  514;  EVIDENCE,  vol.  5,  p. 
345. 

If  the  defendant  demurs  to  the  plain- 
tiff's evidence,  and  the  evidence  shows 
that  the  defendant  was,  as  a  legal  prop- 
osition, guilty  of  the  negligence  which 
caused  the  plaintiff's  injury,  but  further, 
as  a  legal  proposition,  proves  that  the 
plaintiff  was  guilty  of  contributory  neg- 
ligence, the  court  should  sustain  the 
defendant's  demurrer;  or  in  such  a  case 
the  court  ought,  on  the  motion  of  the 
defendant,  to  exclude  from  the  jury  all 
the  plaintiff's  evidence.  Gerity  v.  Ha- 
ley, 29  W.  Va.  98,  11  S.  E.  901. 

"In  Dimmey  v.  Wheeling,  etc.,  R.  Co., 
27  W.  Va.  32,  47,  this  court  states  the 
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law  as  follows:  'It  is  not  necessary 
in  a  declaration  to  negative  the  fact 
that  the  plaintiff  was  guilty  of  con- 
tributory negligence.  Snyder  v.  Pitts- 
burg, etc.,  R.  Co.,  11  W.  Va.  14;  Wash- 
ington r.  Baltimore,  etc.,  R.  Co.,  17  W. 
Va.  190.  But  if  the  declaration  shows 
on  its  face  that  the  plaintiff  was  guilty 
of  negligence,  which  was  the  direct 
cause  of  the  injury,  it  will  be  held  bad 
on  demurrer.  Sheff  v.  Huntington,  16 
W.  Va.  307.*  It  seems  to  me  to  follow 
that  if  on  a  demurrer  to  the  plaintiff's 
evidence  it  appears  that  he  was  guilty 
of  such  negligence  as  the  couf  t  could  as 
a  legal  proposition  hold  to  be  con- 
tributory negligence,  the  court  would 
sustain  the  demurrer  to  the  evidence; 
but  the  court  could  not  sustain  such 
demurrer  merely  because  the  plaintiff's 
evidence  did  not  show  him  to  be  free 
from  fault  or  not  guilty  of  contributory 
negligence."  Gerity  v.  Haley,  29  W. 
Va.  98,  11  S.  E.  901. 

8.  Admissibility  of  Evidence, 
a.  To  Prove  Negligence. 

In  General. —  In  actions  for  negligent 
injuries  the  settled  rule  of  evidence  ap- 
plies that  whatever  tends  to  prove  the 
issue,  or  constitutes  a  link  in  the  chain 
of  proof,  is  relevant  and  admissible. 
Alexandria,  etc.,  R.  Co.  v.  Herndon,  87 
Va.  193,  12.  S.  E.  289.  See  the  title 
EVIDENCE,  vol.  5,  p.  295. 

As  to  the  relevancy,  competency,  ad- 
missibility, weight  and  sufficiency  of 
evidence  in  particular  actions  for  neg- 
ligent injuries  to  person  or  property, 
see  the  appropriate  titles,  as,  for  in- 
stance, C.\RRIEKS.  vol.  2.  pp.  717, 
725;  DEATH  BY  WRONGFUL  ACT, 
vol.  4,  p.  256. 

Consideration  of  Evidence  of  Both 
Sides. — In  actions  for  negligent  injuries 
the  jury  should  consider  the  whole  evi- 
dence in  the  case  of  both  sides  in  reach- 
ing a  conclusion  as  to  the  fact  of  neg- 
ligence. Reynolds  v.  Richmond,  etc., 
R.  Co.,  92  Va,    400,  23  S.  E.  770. 

Established  by  Evidence  of  Defend- 
ant.— Negligence    may    be    established 


by  the  evidence  of  the  defendant  as  well 
as  that  of  the  plaintiff.  Lynchburg  Tel. 
Co.  V,  Booker,  103  Va.  594,  50  S.  E.  148. 

Consideration  of  All  Facts  and  Cir- 
cumstances.— ^Thc  jury  are  entitled  to 
consider  all  the  facts  and  circumstances 
proven,  for  the  purpose  of  determining 
whether  defendant  was  guilty  of  negli- 
gence. McVey  v.  Chesapeake,  etc.,  R. 
Co.,  46  W.  Va.  Ill,  32  S.  E.  1012. 

Negligence  is  a  relative  term,  and 
what  may  be  negligence  under  one  con- 
dition of  facts  would  not  only  not  be 
negligence  but  the  highest  prudence  un- 
der a  different  condition  of  facts.  The 
question  for  the  jury  always  is,  was 
the  act,  taken  in  connection  with  all  of 
its  attending  circumstances,  negligent? 
Chesapeake,  etc.,  R.  Co.  v.  Clowes,  93 
Va.  189,  24  S.  E.  832.  See  ante,  "Defi- 
nitions and  General  Consideration,"  II; 
"Ordinary  Care,"  III,  B. 

Similar  Accidents. — In  an  action  to 
recover  damages  for  personal  injuries 
inflicted  by  an  electric  railway  company 
in  consequence  of  the  breaking  of  a 
trolley- wire,  evidence  that  this  trolley 
wire  had  broken  frequently  recently 
theretofore  is  admissible.  Richmond 
R.,  etc.,  Co.  V.  Bowles,  92  Va.  738,  24 
S.   E.   388. 

Circumstantial  Evidence. — It  is  not 
necessary  that  negligence  shall  be 
proved  by  direct  evidence.  It  can  be 
proved  by  circumstantial  evidence,  aS' 
any  other  fact.  Norfolk,  etc.,  R.  Co.  v.. 
Brown.  91   Va.  668,  22  S.  E.  496. 

Expert  Evidence.— Where  the  facts 
from  which  negligence  is  to  be  inferred 
are  within  the  range  of  ordinary  human 
experience,  the  opinions  of  the  men  on 
the  jury,  in  the  eye  of  the  law,  is  better 
than  those  of  experts;  but,  where  the 
injury  involves  questions  of  science  or 
skill,  expert  evidence  is  admissible. 
Parlett  v.  Dunn,  102  Va.  459,  46  S.  E. 
467.  See  the  title  EXPERT  AND 
OPINION  EVIDENCE,  vol.  5,  p.  774. 

Expert  evidence  is  admissible  to 
show  the  usual  method  of  erecting  and 
fastening   a   derrick   so  as   to  make   it 
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reasonably  safe  for  the  work  to  be 
done,  as  this  is  not  a  matter  within 
common  knowledge.  The  expert,  how- 
ever, must  confine  his  opinions  to  the 
usual  and  customary  manner  of  doing 
such  work,  and  not  give  his  own  prac- 
tice in  doing  similar  work.  Parlett  v. 
Dunn,  102  Va.  459,  46  S.  E.  467. 

The  expression  of  a  mere  opinion  of 
a  witness,  as  to  whether  or  not  the  ac- 
cident which  is  the  subject  of  investi- 
gation would  or  would  not  have  hap- 
pened under  supposed  circumstances, 
can  not  be  given  in  evidence  against  the 
defendant  in  a  suit  to  recover  damages 
for  an  injury  inflicted  by  such  accident. 
Norfolk,  etc.,  R.  Co.  v.  Suffolk  Lumber 
Co.,  92  Va.  413,  23  S.  E.  737.  See  the 
titles  EVIDENCE,  vol.  5,  p.  295;  WIT- 
NESSES. 

Excessive  Speed  as  Evidence  of  Neg- 
ligence.— Unless  unusual  speed  is  ex- 
pressly permitted  by  law,  the  speed  of 
a  street  car  ought  to  be  no  greater  than 
is  reasonable  and  consistent  with  the 
customary  use  of  the  street  by  the  pub- 
lic with  safety.  Any  speed  in  excess  of 
that  rate  is,  at  least,  evidence  of  negli- 
gence. The  public  have  the  same  right 
to  pass  along  an  intersecting  street 
crossing  as  the  street  car  has  to  go 
across,  and  the  latter  should  approach 
such  crossings  at  such  rate  of  speed  as 
to  be  readily  stopped.  Bass  v.  Norfolk 
R.,  etc.,  Co.,  100  Va.  1,  40  S.  E.  100. 

Statutes  and  municipal  ordinances 
regulating  the  speed  of  railroad  trains 
and  street  cars  at  certain  places  are 
made  for  the  protection  of  travelers, 
and  any  violation  of  them  is  competent 
evidence  of  negligence  in  an  action 
brought  by  a  traveler  on  the  highway, 
even  though  only  a  penalty  is  imposed 
for  their  violation.  Norfolk  R.,  etc.,  Co. 
V.  Corletto,  100  Va.  355,  41  S.  E.  740; 
Atlantic,  etc.,  R.  Co.  v.  Reiger,  95  Va. 
418,  28  S.  E.  590. 

An  ordinance  of  a  city  regulating  the 
running  of  trains  at  street  crossings  is 
irrelevant  where  the  alleged  injury  did 
not  occur  at  a  street  crossing,  and  is 


properly  excluded  from  the  evidence. 
Blankenship  v,  Chesapeake,  etc.,  R.  Co., 
94  Va.  449,  27  S.  E.  20. 

b.  To  Prove  Contributory  Negligence. 
(1)  In  General. 

Consideration  of  All  Facts  and  Cir- 
cumstances of  Case. — In  determining 
the  fact  of  contributory  negligence  on 
the  part  of  a  plaintiff,  what  others  did 
and  what  he  thought  could  be  done  in 
the  exercise  of  due  care,  are  facts  to  be 
considered.  The  solution  of  that  ques- 
tion, however,  ought  not  to  be  made  to 
depend  on  those  two  facts  alone,  but 
on  all  the  facts  and  circumstances  of 
the  case  tending  to  prove  or  disprove 
such  contributory  negligence.  Newport 
News,  etc.,  R.  Co.  v.  Bradford,  99  Va. 
117,  37   S.   E.   807. 

In  Western  Union  Tel.  Co.  v.  Vir- 
ginia Paper  Co.,  87  Va.  418,  12  S.  E. 
755,  the  court  after  giving  the  general 
definition  of  contributory  negligence 
and  explaining  what  want  of  care  will 
defeat  an  action  for  negligent  injuries, 
said:  "It  is  also  to  be  observed  in  this 
connection  that  negligence  is  not  an 
absolute  but  a  relative  term.  Hence, 
what  will  amount  to  proof  of  the  charge 
is  necessarily  a  question  of  fact  depend- 
ing upon  a  great  variety  of  circum- 
stances which  the  law  can  not  define. 
Carrington  v,  Ficklin,  32  Gratt.  670; 
Richmond,  etc.,  R.  Co.  z;. 'Medley,  75 
Va.  499.  Each  case  must,  therefore,  be 
determined  upon  its  own  circum- 
stances." 

May  Be  Shown  by  Evidence  of 
Either  Party. — Contributory  negligence 
may.  be  made  to  appear  from  the  evi- 
dence of  the  plaintiff  alone,  or  the  de- 
fendant alone,  or  both.  Washington, 
etc.,  R.  Co.  V.  Lacey,  94  Va.  460,  26  S. 
E.  834. 

If  the  evidence,  whether  introduced 
by  the  plaintiff  or  defendant,  shows  that 
the  negligence  of  the  plaintiff  was  the 
proximate  cause  of  the  injury,  the 
plaintiff  can  not  recover  in  the  action. 
Sheff  V,  Huntington,  16  W.  Va.  307; 
Williams  v.  Belmont  Coal,  etc.,  Co.,  55 
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W.  Va.  84,  46  S.  E.  802.  See  ante, 
"Where  Disclosed  by  Plaintiff's  Evi- 
dence or  Fairly  Inferable  from  Circum- 
stances," VII,  B,  1,  c,  (3). 

Circumstantial  Evidence. — Where  a 
city,  in  suit  for  injury  from  defective 
sidewalks,  relies  on  the  defense  of  con- 
tributory negligence,  the  burden  of 
proof  lies  on  it,  but  such  negligence  may 
be  proved  by  circumstances.  Gordon  v. 
Richmond,  83  Va.  436,  2  S.  E.  727. 
(2)  Contributory  Negligence  of  Chil- 
dren. 

Though  between  the  ages  of  seven 
and  fourteen  years  the  presumption  is 
that  a  child  is  non  sui  juris,  yet  evi- 
dence is  admissible  to  show  the  con- 
trary. Trumbo  v.  City  Street  Car  Co., 
89  Va.  780,  17  S.  E.  124. 

In  considering  how  far  an  infant  has 
been  guilty  of  contributory  negligence 
it  is  proper  for  the  jury  to  consider  the 
age,  experience  and  understanding  of 
the  infant.  Washington,  etc.,  R.  Co.  v, 
Quayle,  95  Va.  741,  30  S.  E.  391. 

In  determining  whether  a  boy  six- 
teen years  of  age  was  guilty  of  contrib- 
utory negligence,  the  jury  have  the 
right  to  take  into  consideration  his  age, 
capacity,  and  experience,  and  although 
he  may  have  been  guilty  of  an  act  which 
in  an  adult  would  have  amounted  to  an 
assumption  of  the  risk  of  injury,  and  a 
waiver  of  the  duty  the  master  owes 
him,  yet  he  can  not  be  held  to  have  as- 
sumed any  such  risk,  or  waived  any 
such  duty  which  one  of  his  age,  discre- 
tion, and  experience  could  not  fully 
comprehend  and  appreciate.  Turner  v, 
Norfolk,  etc.,  R.  Co.,  40  W.  Va.  675,  22 
S.   E.   83. 

8.  Weight  and  Sufficiency  of  Evidence. 
a.  To  Prove  Negligence. 

Necessity  for  Affirmative  and  Pre- 
ponderating Proof. — The  evidence  of 
the  plaintiff  must  show  more  than  a 
mere  probability  of  negligence.  Nor- 
folk, etc.,  R.  Co.  V.  Johnson,  103  Va. 
787,  50  S.  E,  268;  Lynchburg  Tel.  Co. 
V.  Booker,  103  Va.  594,  50  vS.  E.  148; 
Norfolk,  etc.,  R.  Co.  v.  Cromer,  99  Va. 


763,  40  S.  E.  54;  Humphreys  v.  Valley 
R.  Co.,  100  Va.  749,  42  S.  E.  882. 

It  is  not  sufficient  that  the  evidencv. 
is  consistent  equally  with  the  existence 
or  nonexistence  of  negligence.  There 
must  be  affirmative  and  f.reponderating 
proof  of  the  defendant's  negligence. 
Norfolk,  etc.,  R.  Co.  v.  Johnson,  103  Vi. 
787,  50  S.  E.  268;  Humohreys  v.  Vui- 
ley  R.  Co.,  100  Va.  749,  42  S.  E  8S2; 
Norfolk,  etc.,  R.  Co.  v,  Cromer,  99  Va. 
763,  40  S.  E.  54;  Bowers  v.  Bristol  Gas, 
etc.,  Co.,  100  Va.  533,  42  S.  E.  296; 
Northington  v.  Norfolk  R..  etc..  Co., 
102  Va.  446,  46  S.  E.  475;  McVey  v. 
Chesapeake,  etc.,  R.  Co.,  46  W.  Va.  ill, 
32  S.  E.  1012. 

In  order  to  entitle  the  plaintiff  to  re- 
cover, it  must  appear  by  preponderat- 
ing and  affirmative  evidence  that  the 
negligence  of  the  defendant  was  the 
proximate  cause  of  the  injury  com- 
plained of,  or  that  said  iniury  was 
caused  by  the  concurring  negligence  of 
the  defendant  and  a  third  person. 
Lynchburg  Tel.  Co.  v,  Booker,  103  Va. 
594,   50   S.   E.   148. 

If  the  injury  may  have  resulted  from 
one  of  two  causes,  for  one  of  which  the 
plaintiflF  is  responsible  but  not  for  the 
other,  the  plaintiff  can  not  recover; 
neither  can  he  recover  if  it  is  just  as 
probable  that  the  damage  was  caused 
by  the  one  as  by  the  other.  Norfolk, 
etc.,  R.  Co.  V.  Poole,  100  Va.  148,  40  S. 
K.  627:  Northington  v.  Norfolk  R.,  etc., 
Co.,  102  Va.  446,  46  S.  E.  475;  Con- 
sumers'  Brewing  Co.  v,  Doyle,  102  Va. 
402,  46  S.  E.  390. 

Proof  of  negligence  beins  necessary 
in  actions  for  negligent  injuries,  it  is 
error  on  the  trial  of  such  an  action  to 
instruct  the  jury  that  plaintiff  is  not 
bound  to  do  more  by  his  proof  than  to 
raise  "a  reasonable  presumption  of  neg- 
ligence" on  defendant's  part,  to  entitle 
him  to  recover.  Richmond,  etc.,  R.  Co. 
V,  Yeamans,  86  Va.  860,  12  S.  E.  946, 
citing  Rudd  v.  Richmond,  etc.,  R.  Co., 
80  Va.  546,  549. 

See,    however,    Chesapeake,    etc,  R. 
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Co.  V.  Lee,  84  Va.  642,  5  S.  E.  579,  in 
which  it  was  held,  that  in  an  action  for 
negligent  injuries  the  burden  of  proof 
is  upon  the  plaintiff  to  show  the  negli- 
gence of  the  defendant;  but  he  is  not 
bound  to  do  more  than  raise  by  his 
proof  a  reasonable  presumption  of  neg- 
ligence. If  the  facts  proved  make  it 
probable  that  the  defendant  neglected 
its  duty,  it  is  for  the  jur^  to  decide  be- 
tween them. 

Test  as  to  Suffidency. — A  party  who 
affirms  negligence  as  the  basis  of  an 
action  must  establish  it  by  competent 
evidence.  The  proof  need  not  be  the 
direct  and  positive  evidence  of  an  eye 
witness,  but  it  must  be  such  as  to  sat- 
isfy reasonable  and  well-balanced  minds 
that  the  injury  complained  of  resulted 
from  the  negligence  of  the  defendant 
Southern  R.  Co.  v.  Hall,  102  Va.  135, 
45  S.  E.  8«7;  Consumers'  Brewery  Co. 
V,  Doyle,  102  Va.  402,  46  S.  E.  390; 
Norfolk,  etc.,  R.  Co.  v.  Poole,  100  Va. 
148,  40  S.  E.  627. 

The  facts  from  which  the  jury  can 
determine  whether  or  not  there  was 
negligence  must  be  shown  by  compe- 
tent evidence,  and  the  jury  should  not 
be  left  to  mere  conjecture  or  random 
judgment.  Norfolk,  etc.,  R.  Co.  v, 
Briggs,  103  Va.  105,  48  S.  E.  521;  Ches- 
apeake, etc.,  R.  Co.  V,  Heath,  103  Va. 
64,  48  S.   E.  508. 

"All  that  can  be  required  of  the  plain- 
tiff by  cither  law  or  reason  is,  that  he 
shall  prove  he  has  been  actually  dam- 
aged and  in  addition  thereto  facts  and 
circumstances  from  which  the  jury  may 
fairly  conclude  that  such  damage  was 
caused  by  the  negligence  of  the  defend- 
ant, leaving  out  of  consideration  any 
question  of  contributory  negligence,  the 
burden  of  showing  this  being  on  the 
defendant  and  not  on  the  plaintiff. 
Cooley  on  Torts,  673.*'  Johnson  v, 
Baltimore,  etc.,  R.  Co..  25  W.  Va.  570. 

b.  To  Prove  Contributory  Negligence. 

If  the  defendant  relies  upon  the  con- 
tributory negligence  of  the  plaintiff  to 
defeat  the  action  the  burden  of  proving 


such  contributory  negligence  rests  on 
the  defendant,  and  it  will  not  avail  the 
defendant  unless  it  has  been  established 
by  preponderance  of  the  evidence. 
Washington,  etc.,  R.  Co.  v.  Quayle,  95 
Va.  741,  30  S.  E.  391;  Barker  v.  Ohio 
River  R.  Co.,  51  W.  Va.  423,  41  S.  E. 
148. 

In  McVey  v.  Chesapeake,  etc.,  R.  Co., 
46  W.  Va.  Ill,  32  S.  E.  1012,  an  in- 
struction was  held  proper  which  told 
the  jury  that  if  they  are  satisfied  by  the 
evidence  that  defendant's  train  killed 
the  deceased  and  that  such  train  was 
not,  under  the  circumstances  shown  in 
evidence,  run  with  reasonable  care  to 
prevent  accident,  this  will  render  de- 
fendant 4iable  for  his  death,  unless  it  is 
shown  either  by  the  evidence  of  plain- 
tiff that  deceased  was  himself  guilty  of 
negligence  which  was  in  part  the  cause 
of  his  death,  or  defendant  has  shown 
such  negligence  by  a  preponderance  of 
the  testimony. 

C.  INSTRUCTIONS. 

In  GeneraL — In  actions  for  negligent 
injuries,  the  usual  rules  as  to  instruc- 
tions apply.  See  the  title  INSTRUC- 
TIONS, vol.  7,  p.  701. 

Instructions  founded  on  the  evidence 
in  the  case  and  consistent  with  the  law, 
are  proper  and  should  be  given.  Moon 
V.  Richmond,  etc.,  R.  Co.,  78  Va.  745. 

An  instruction  which  correctly  states 
the  law  and  is  applicable  to  the  evi- 
dence, should  be  given  by  the  trial 
court,  and  for  a  failure  to  do  so  the 
judgment  will  be  reversed.  Blanken- 
ship  V.  Chesapeake,  etc.,  R.  Co.,  94  Va, 
449,  27  S.  E.  20,  in  which  it  was  held 
error  to  refuse  to  instruct  the  jury,  at 
request  of  the  plaintiff,  as  to  the  degree 
of  care  required  of  an  infant  ten  years 
of  age. 

"Instructions  five  and  six,  which  the 
court  rejected,  told  the  jury  that  if  they 
believed  from  the  evidence  that  the  de- 
ceased stepped  in  front  of  a  moving  car 
of  the  defendant  when  the  car  was  so 
close  upon  him  that  a  collision  could 
not  be  avoided  by  the  utmost  care  on 
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the  part  of  defendant's  employees,  they 
must  find  for  the  defendant.  The  evi- 
dence referred  to  tended  to  sustain  that 
theory,  and  the  court  erred  in  refusing 
to  give  the  instructions.  Richmond 
Traction  Co.  v.  Martin,  102  Va.  209,  45 
S.  E.  886."  Portsmouth  Street  R.  Co. 
: .  Peed.  102  Va.  662,  47  S.  E.  850. 

Conflicting  Evidence — Different  The- 
ories of  Case. — Where  there  is  evidence 
tending  to  prove  that  the  injury  sned 
for  was  caused  by  the  concurrent  and 
co-operative  negligence  of  both  plani- 
tiff  and  defendant,  and  also  evidence 
tending  to  prove  that  the  defendant's 
negligence  alone  was  the  proximate 
cause  of  the  injury,  each  party  has  the 
right  to  have  his  view  or  theory  of  the 
case  presented  to  the  jury  by  proper 
instructions  for  that  purpose.'  Rich- 
mond, etc.,  Power  Co.  v.  Gordon,  102 
Va.  498,  46  S.  E.  772. 

Limited  to  Evidence. — In  actions  for 
negligent  injuries  the  usual  rule  applies 
that  instructions  must  be  based  on  the 
evidence.  Moon  v.  Richmond,  etc.,  R. 
Co.,  78  Va.  745. 

Instruction  that  plaintiff  can  not  re- 
cover if  guilty  of  contributory  negli- 
gence properly  refused  where  the  rec- 
ord fails  to  disclose  any  evidence  tend- 
ing to  fix  upon  the  plaintiff  the  charge 
of  contributory  negligence.  Richmond, 
etc.,  R.  Co.  V.  Burnett,  88  Va.  538,  14 
S.   E.  372. 

In  actions  against  a  railroad  company 
for  injury  done  plaintiff  by  its  negli- 
gence, instructions  asked  for  by  de- 
fendant, with  a  view  to  present  the 
question  of  contributory  negligence  on 
plaintiff's  part,  should  be  refused  when 
no  evidence  of  such  negligence  has  been 
introduced  to  the  jury.  Petersburg  R. 
Co.  V.  Hite,  81  Va.  767. 

There  being  evidence  tending  to 
show  that  the  plaintiff,  after  going 
upon  a  street  railway  track,  did  not  use 
ordinary  care  in  getting  off  before  he 
was  struck  by  an  approaching  car, 
which  was  very  near  and  which  he  had 
signaled  to  stop,  it  is  error  to  instruct 
the  jury   to   find  in  his  favor   if   they 


believe  from  the  evidence  that  at  the 
time  he  got  on  the  track,  "the  motor- 
man  of  the  car  saw,  or  could,  by 
the  exercise  of  ordinary  care,  have  seen 
him,  and  failed  in  the  exercise  of  such 
care,  to  do  so."  Richmond,  etc.,  R.  Co. 
V.  Steger,  101   Va.  319,  43  S.   E.  612. 

Instructions  on  Abstract  Questions 
of  Law. — In  actions  for  negligent  in- 
juries the  usual  rule  applies  that  the 
trial  court  should  not  give  instructions 
which  are  irrelevant,  or  on  abstract 
questions  of  law,  not  based  on  any 
evidence  in  the  case  and  calculated  to 
mislead  the  jury.  Bowen  v.  Flanagan^ 
84  Va.  313,  4  S.  E.  724;  Richmond,  etc., 
R.  Co.  V,  Yeamans,  86  Va.  860,  12  S. 
E.   946. 

An  instruction  in  an  action  for  neg- 
ligent injuries,  founded  upon  the  idea 
that  a  person  is  a  trespasser  when  the 
evidence  shows  this  to  be  a  mistaken 
idea,  is  not  relevant  to  the  case  and 
ought  not  to  have  been  given.  Vir- 
ginia, etc.,  R.  Co.  V.  White,  84  Va.  498, 
5  S.  E.  573,  applying  this  rule  to  an 
instruction  founded  upon  the  idea  that 
a  person  is  a  trespasser,  who  is  walking 
on  the  track  within  city  limits  and  for 
a  long  time,  with  the  company's  ac- 
quiescence, the  common  pathway  of  the 
public. 

Duty  to  Instruct  as  to  Contributory 
Negligence. — Inasmuch  as  instructions 
arc  predicated  on  a  hypothetical  state 
of  facts,  when,  from  the  facts  assumed, 
it  is  manifest  that  an  ordinarily  pru- 
dent person  would  not  have  acted  in 
the  manner  supposed,  it  is  the  duty  of 
the  court  to  tell  the  jury  if  they  be- 
lieve from  the  evidence  t.hat  such  con- 
duct had  been  established,  as  a  matter 
of  law,  it  constitutes  contributory  neg- 
ligence and  bars  a  recovery.  Win- 
chester V.  Carroll,  99  Va.  727,  40  S. 
E.  37. 

When  contributory  negligence  is  re- 
lied on  in  defense  of  an  action  for 
wrongful  injury  or  death,  a  hypothet- 
ical instruction,  directing  a  finding  in 
favor  of  plaintiff,  which  omits  any  ref- 
erence to  the  facts  tending  to  establish 
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contributory  negligence,  and  entirely 
ignores  such  defense,  is  erroneous,  nor 
can  such  error  be  cured  by  other  in- 
structions given  in  behalf  of  either 
party.  McCreery  v.  Ohio  River  R.  Co., 
43  W.  Va.  110,  27  S.  E.  327;  McVey  v, 
St.  Clair  Co.,  49  W.  Va.  412,  38  S.  E. 
4648. 

If,  under  the  evidence,  a  plaintiff's 
contributory  negligence  may  have  con- 
sisted either  in  going  upon  a  trestle,  or 
in  the  failure  to  exercise  due  care  after 
getting  thereon,  an  instruction  which 
limits  it  to  the  former  is  erroneous. 
Chesapeake,  etc.,  R.  Co.  v.  Rodgers, 
100  Va.  324,  41  S.  E.  732. 

Statement  of  Relative  Duties  of 
Plaintiff  and  Defendant.— Where  the 
negligence  of  the  defendant  and  the 
contributory  negligence  of  the  plaintiff 
are  material  elements  of  a  case,  the 
better  practice  is  to  state  the  relative 
duties  of  the  plaintiff  and  the  defend- 
ant in  the  same  instruction,  for,  al- 
though instructions  are  to  be  read  to- 
gether, if  the  duties  are  stated  sepa- 
rately in  different  instructions,  some 
concluding  with  directions  to  find  for 
the  plaintiff,  in  one  view  of  the  case, 
and  others  to  find  for  the  defendant  in 
another  view,  the  tendency  is  to  con- 
fuse the  jury.  Chesapeake,  etc.,  R.  Co. 
V.  Rodgers,  100  Va.  324,  41  S.  E.  732. 

Refusal  to  Give  Additional  Instruc- 
tions Where  Case  Covered  by  Previous 
Instructions. — In  actions  for  negligent 
injuries  the  usual  rule  applies  that 
where  instructions  already  given  cover 
the  entire  case  and  properly  submit 
it  to  the  jury  it^is  not  error  to  refuse 
to  give  others  even  though  properly 
stating  the  law.  Virginia,  etc.,  R.  Co. 
V.  White,  84  Va.  498,  5  S.  E.  573;  Sim- 
mons V.  M'Connell,  86  Va.  494,  10  S. 
E.  838.  See  the  title  INSTRUC- 
TIONS, vol.  7,  p.  701. 

No  court  is  bound  in  the  same  case 
to  give  two  instructions  of  the  same 
tenor  and  effect.  Richmond,  etc.,  R. 
Co.  V.  Burnett,  88  Va.  538,  14  S.  E.  372. 

Instruction  Confining  General  Speed 
Ordinance    to    Scene    of    Injury. — Al- 


though a  city  ordinance  is  general,  and 
forbids  the  running  of  cars  faster  than 
six  miles  an  hour  on  any  of  the  streets, 
it  is  not  error  to  instruct  the  jury  that 
the  ordinance  forbids  the  defendant 
running  its  cars  beyond  the  specified 
rate  on  the  street  on  which  the  injury 
was  inflicted,  which  is  the  basis  of  the 
suit.  Washington,  etc.,  R.  Co.  v. 
Quayle,  95  Va.  741,  30  S.  E.  391. 

Where  the  acts  and  negligences  of 
the  .company's  agents  is  the  issue,  an 
instruction  bearing  on  such  acts  and 
negligences,  should  mention  "agents' 
as  well  as  "company,"  to  avoid  danger 
of  misleading  the  jury.  Moon  v.  Rich- 
mond, etc.,  R.  Co.,  78  Va.   745. 

D,  PROVINCE  OF  COURT  AND 
JURY  IN  ACTIONS  FOUNDED 
ON  NEGLIGENCE. 

See  generally,  the  title  QUES- 
TIONS OF  LAW  AND  FACT. 

1.    As  to  Existence  of  Negligence  or 

Contributory  Negligence, 
a.   In  General. 

Negligence  is  in  most  cases  a  mixed 
question  of  law  and  fact.  Winchester 
V.  Carroll,  99  Va.  727,  40  S.  E.  37;  Nor- 
folk, etc.,  R.  Co.  V,  Burge,  84  Va.  63, 
4  S.  E.  21;  Roberts  v,  Alexandria,  etc., 
R.  Co.,  83  Va.  312,  2  S.  E.  518;  Nash 
V.  Richmond,  etc.,  R.  Co.,  82  Va.  55; 
Baltimore,  etc.,  R.  Co.  v.  McKcnzic,  81 
Va.  71;  Dun  v.  Seaboard,  etc.,  R.  Co., 
T8  Va.  a45;  Kyle  v.  Ohio  River  R.  Co., 
49  W.  Va.  296,  38  S.  E.  489;  Ketterman 
V.  Dry  Fork  R.  Co.,  48  W.  Va.  606,  37 
S.  E.  683;  Ritz  v.  Wheeling,  45  W.  Va. 
262,  31  S.  E.  993;  Wooddell  v. 
West  Va.  Imp.,  etc.,  Co.,  38  W. 
Va.  23,  17  S,  E.  386;  Sebrell 
V.  Barrows,  36  W.  Va.  212,  14  S.  E.  996; 
Woolwine  v.  Chesapeake,  etc.,  R.  Co., 
35  W.  Va.  329,  15  S.  E.  81;  Nuzum  v. 
Pittsburg,  etc.,  R.  Co.,  30  W.  Va.  228, 
4  S.  E.  242;  Johnson  v.  Baltimore,  etc., 
R.  Co.,  25  W.  Va.  570;  Washington  v, 
Baltimore,  etc.,  Co.,  17  W.  Va.  190. 
And  see  post,  "General  Rule."  VII,  D, 
1,  b,  (1),  (a). 

Whether  defendant  was  negligent  in 
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a  particular  case  involves:  (1)  **Has 
a  particular  act  been  performed  or 
omitted?"  This  is  a  question  of  fact. 
(2)  "Was  the  performance  or  omission 
of  this  act  a  legal  duty?"  This  is  a 
question  of  law.  The  first  must  be  an- 
swered by  the  jury;  the  second  by  the 
court.  Defendant's  duties  depend*  on 
the  facts  of  the  case.  When  the  facts 
are  disputed,  the  question  of  negligence 
is  a  mixed  question  of  law  and  fact. 
The  jury  must  ascertain  the  facts,  and 
the  judge  must  instruct  them  as  to  the 
rule  of  law  applicable  to  the  facts  as 
found  by  them.  Dun  v.  Seaboard,  etc., 
R.  Co.,  78  Va.  645;  Baltimore,  etc.,  R. 
Co.  V.  McKenzie,  81  Va.  71. 

What  is  such  contributory  negli- 
gence as  will  defeat  a  recovery  is 
usually  a  question  of  mixed  law  and 
fact,  to  be  determined  by  the  jury  from 
all  circumstances  of  the  case,  and  un- 
der proper  instructions  from  the  court, 
but  where  the  undisputed  facts  show, 
that,  by  the  exercise  of  ordinary  care, 
a  party  might  have  avoided  injury,  he 
can  not  recover.  Norfolk,  etc.,  R.  Co. 
V.  Ferguson,  79  Va.  241;  Fisher  v. 
West  Va.,  etc.,  R.  Co.,  39  W.  Va.  366, 
19  S.  E.  578;  McCreery  r.  Ohio  River 
R.  Co.,  43  W.  Va.  110,  27  S.  E.  327; 
Gerity  v.  Haley,  29  W.  Va.  98,  11  S. 
E.  901.  And  see  post,  "General  Rule," 
VII,  D,  1,  c,  (1),  (a). 
b.   Negtigence. 

(1)  When  a  Question  of  Fact  for  Jury, 
(a)    General  Rule. 

Generally,  what  particular  facts  con- 
stitute negligence  is  a  question  for  the 
determinJition  of  the  jury,  under  proper 
instructions,  from  all  the  evidence  "be- 
fore it  bearing  on  the  subject  rather 
than  a  question  of  law  for  the  deter- 
mination of  the  court.  Norfolk,  etc., 
R.  Co.  V.  Fritts,  103  Va.  687,  49  S.  E. 
971;  Charlottesville  v.  Stratton,  102  Va. 
95,  45  S.  E.  737;  Norfolk,  etc.,  R.  Co. 
V.  Perrow,  101  Va.  345,  43  S.  E.  614; 
Danvilie  R.,  etc.,  Co.  v.  Hodnett,  101 
Va.  361,  43  S.  E.  606;  Norfolk,  etc., 
Co.  V.   Morris,   101  Va.   422,   44   S.    E. 


719;  Newport  News,  etc.,  R.  Co.  v. 
Bradford,  100  Va.  231,  40  S.  E.  900; 
Winchester  v.  Carroll,  99  Va.  727,  40 
S.  E.  37;  Dingee  v.  Unrue,  98  Va.  247, 
35  S.  E.  794;  Kimball  v.  Friend,  95  Va. 
125,  27  S.  E.  901;  Chesapeake,  etc.,  R. 
Co.  V.  Clowes,  93  Va.  189,  24  S.  E.  832; 
Richmond,  etc.,  R.  Co.  v.  Thomas,  92 
Va.  606,  24  S.  E.  264;  Nelson  v.  Ches- 
apeake, etc.,  R.  Co.,  88  Va.  971,  14  S. 
E.  838;  Chesapeake,  etc.,  R.  Co.  v.  Lee, 
84  Va.  642,  5  S.  E.  579;  Roberts  v. 
Alexandria,  etc.,  R.  Co.,  83  Va.  312,  2 
S.  E.  518;  Brighthope  R.  Co.  v.  Rog- 
ers, 76  Va.  443;  Richmond,  etc.,  R.  Co. 
V.  Medley,  75  Va.  499;  Carrington  v. 
Ficklin,  32  Gratt.  670;  Trout  v.  Vir- 
ginia, etc.,  R.  Co.,  23  Gratt.  619;  Wil- 
liams V.  Belmont  Coal,  etc.,  Co.,  55 
W.  Va.  84,  46  S.  E.  802;  Snyder  v. 
Philadelphia  Co.,  54  W.  Va.  149,  46  S. 
E.  366;  Thomas  v.  Wheeling  Electrical 
Co.,  54  W.  Va.  395,  46  S.  E.  217;  Mc- 
Vey  V,  Str  Clair  Co.,  49  W.  Va.  412,  38 
S.  E.  648;  Kyle  v.  Ohio  River  R.  Co., 
49  W.  Va.  296,  38  S.  E.  489;  Ketterman 
V,  Dry  Fork,  etc.,  R.  Co.,  48  W.  Va.  606, 
37  S.  E.  683;  Ritz  v.  Wheeling,  45  W. 
Va.  262,  31  S.  E.  993;  Klinklcr  v.  Wheel- 
ing, etc.,  Co.,  43  W.  Va.  219,  27  S.  E. 
237;  Raines  v.  Chesapeake,  etc.,  R.  Co., 
39  W.  Va.  50,  19  S.  E.  565;  Beall  v. 
Pittsburg,  etc.,  R.  Co.,  38  W.  Va.  525, 
18  S.  E.  729;  Sebrell  v.  Barrows,  36  W. 
Va.  212,  14  S.  E.  996;  Gunn  v.  Ohio 
River  R.  Co.,  36  W.  Va.  165,  14  S.  E. 
465;  Woolwine  v.  Chesapeake,  etc.,  R. 
Co.,  36  W.  Va.  329,  15  S.  E.  81;  Layne 
V.  Ohio  River  R.  Co.,  35  W.  Va.  438, 
14  S.  E.  123;  Nuzum  v.  Pittsburg,  etc., 
R.  Co.,  30  W.  Va.  228,  4  S.  E.  242; 
Johnson  v.  Baltimore,  etc.,  R.  Co.,  25 
W.  Va.  570;  Tompkins  v.  Kanawha 
Board,  21  W.  Va.  224;  Washington  v. 
Baltimore,  etc.,  R.  Co.,  17  W.  V^.  190; 
Snyder  v,  Pittsburg,  etc.,  R.  Co.,  11  W. 
Va.   14. 

In  all  actions  founded  on  negligence, 
whenever  the  facts  are  in  dispute  or 
conflicting,  or  the  credibility  of  wit- 
nesses is-  involved,  or  the  preponder- 
ance   of    evidence,    or   when    the    facts 
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admitted  or  not  denied  are  such  that 
fair  minded  men  might  draw  different 
inferences  from  them,  it  is  a  case  for 
the  jury.  Ketterman  v.  Dry  Fork  R. 
Co.,  48  W.  Va.  G06,  37  S.  H.  683,  quot- 
ing PatonV  Southern  R.  Co.,  42  U.  S. 
App.  567.  .And  see  cases  cited  to  pre- 
ceding paragraph. 

"The  -question  of  negligence  is  said 
to  be  for  the  jury  when  there  is  a  sub- 
stantial doubt  as  to  the  facts  or  as  to 
the  inferences  to  be  drawn  from  them." 
2  Thomp.  on  Trials,  §  1666,  quoted  in 
Hannum  v.  Hill,  52  W.  Va.  166,  43  S. 
E.  223. 

The  question  of  negligence  is  for  the 
jury  upon  all  the  evidence  before  them 
and  upon  the  duties  imposed  by  law 
upon  the  defendant;  and  any  want  of 
proper  diligence  in  performing  such 
duties  is  negligence.  Tompkins  v.  Ka- 
nawha Board,  21  W.  Va.  224. 

The  most  the  court  can  ordinarily 
do,  when  the  question  of  cafe  or  neg- 
ligence depends  upon  a  variety  of  cir- 
cumstances, is  to  define  the  degree  of 
care  and  caution  required  by  the  law 
and  leave  to  the  practical  judgment  of 
the  jury  the  work  of  comparing  the 
acts  and  conduct  of  the  parties  with 
the  duties  required  of  them  under  the 
circumstances.  Yet  there  may  be  some 
cases  where  the  question  of  negligence 
may  be  properly  one  of  law  for  the 
court,  as  where  the  case  presents  some 
prominenr  act,  not  depending  upon 
surrounding  circumstances  for  its  qual- 
ity, and  in  regard  to  the  effect  and 
character  of  which  no  room  is  left  for 
ordinary  minds  to  differ.  But  ordi- 
narily the  only  efficient  control  the 
court  can  exercise  over  the  jury  in 
their  determination  of  what  is  negli- 
gence is  in  the  power  of  the  court  to 
set  aside  their  verdict,  where  it  is  based 
on  a  false  assumption  of  what  is  neg- 
ligence. Washington  v.  Baltimore,  etc., 
R.  Co.,  17  W.  Va.  190;  Snyder  v.  Pitts- 
burg, etc.,  R.  Co.,  11  W.  Va.  14;  Se- 
brell  V.  Barrows,  36  W.  Va.  212,  14  S. 
E.  996;  Layne  v.  Ohio  River  R.  Co., 
35  W.  Va.  438,  14  S.  E.  123. 


"It  is  a  mistake  to  say,  as  is  some- 
times said,  that  when  the  facts  are  un- 
disputed the  question  of  negligence  is 
necessarily  one  of  law.  This  is  gener- 
ally true  only  of  that  class  of  cases 
where  a  party  has  failed  in  the  per- 
formance of  a  clear  legal  duty."  Car- 
rington  v.  Ficklin,  32  Gratt.  670,  676. 

**In  Carrington  v.  Ficklin,  32  Gratt. 
670,  677,  the  court,  Judge  Burks  deliv- 
ering the  opinion,  said:  'When  the 
question  arises  upon  a  state  of  facts 
on  which  reasonable  men  may  fairly 
arrive  at  different  conclusions,  the  fact 
of  negligence  can  not  be  determined 
until  one  or  the  other  of  these  conclu- 
sions has  been  drawn  by  the  jury.  The 
inference  to  be  drawn  from  the  evi- 
dence must  be  either  certain  and  incon- 
trovertible or  they  can  not  be  decided 
by  the  court.  Negligence  can  not  be 
conclusively  established  by  a  state  of 
facts  upon  which  fair  minded  men  will 
differ.  The  doctrine  as  laid  down  by 
Judge  Burks  in  that  case  is  approved 
in  Richmond,  etc.,  R.  Co.  v.  Medley, 
75  Va.  499,  505,  Judge  Staples  speak- 
ing for  the  court.  The  decisions  of 
the  supreme  court  of  the  United  States^ 
and  the  cases  generally,  it  is  believed, 
are  to  the  same  effect."  Kimball  v. 
Friend,  95  Va.  125,  27  S.  E.  901. 

Questions  of  care  and  diligence  are 
matters  for  the  jury  to  determine. 
What  may  be  reasonable  care  in  one 
case  might  be  gross  negligence  in  an- 
other. Brighthope  R.  Co.  v.  Rogers,  75 
Va.  443. 

Negligence  being  a  mixed  question 
of  law  and  fact  it  was  proper  to  leave 
it  to  the  jury  to  find  whether  defendant 
had  done  or  omitted  any  act  which, 
in  the  exercise  of  ordinary  care,  it  was 
his  duty  to  perform.  Norfolk,  etc.,  R. 
Co.  V.  Burge,  84  Va.  63,  4  S.  E.  21, 
citing  Dun  ?■.  Seaboard,  etc.,  R.  Co.. 
78  Va.  645;  Baltimore,  etc.,  R.  Co.  v. 
McKenzie.  81  Va.  71. 

"Tn  Carrington  7-.  Ficklin.  32  Gratt. 
670,  this  subject  was  fully  discussed 
*  ♦  *.  It  was  there  said  that  negli- 
gence is  always  a  question  for  the  jury 
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when  the  measure  of  duty  is  ordinary 
and  reasonable  care.  How  much  care 
will  in  a  given  case  relieve  a  party  from 
the  imputation  of  gross  negligence,  or 
what  evidence  will  amount  to  proof  of 
that  charge,  is  necessarily  a  question  of 
fact  depending  upon  a  great  variety  of 
circumstances  which  the  law  can  not 
define."  Richmond,  etc.,  R.  Co.  v.  Med- 
ley, 75  Va.  499.  See  ante,  "Ordinary 
Care,"  III,  B. 

(b)    Illustrations. 

Fires  by  Railroads. — Whether  a  fire 
was  due  to  the  negligence  of  a  railroad 
company  is  peculiarly  a  question  for 
the  jury  under  all  the  circumstances  of 
the  case.  Kyle  v.  Ohio  River  R.  Co., 
♦9   W.   Va.   296,   38  S.   E.   489. 

When  the  origin  of  a  fire  has  been 
fixed  upon  a  railroad  company,  it  is 
presumptively  chargeable  with  negli- 
gence, and  must  assume  the  burden  of 
proving  that  it  used  the  best  precau- 
tions known  for  confining  sparks  or 
cinders,  and  that  its  appliances  for  the 
purpose  were  kept  in  good  order.  The 
evidence  of  these  facts  is  peculiarly 
within  its  knowledge,  and  it  is  incum- 
bent on  the  company  to  produce  it, 
whether  a  fire  was  caused  by  a  rail- 
road company,  or  its  engine  was  out  of 
order,  or  the  spark  arrester  was  of  an 
approved  kind,  are  questions  to  be  de- 
cided by  a  jury  upon  the  evidence  in 
each  particular  case.  Patteson  v.  Ches- 
apeake, etc.,  R.  Co.,  94  Va.  16,  26  S. 
E.  393. 

In  Norfolk,  etc.,  R.  Co.  v.  Perrow, 
101  Va.  345,  43  S.  E.  614,  which  was 
an  action  for  injuries  to  property  by 
fire  resulting  from  the  alleged  negli- 
gence of  the  defendant's  servants,  the 
evidence  clearly  raised  an  issue  of  fact 
as  to  the  condition  and  equipment  of 
the  engines  of  the  defendant  company, 
and  the  character  of  their  operation. 
It  was  held,  on  error,  that  the  evidence 
was  conflicting  and  the  case  was  fairly 
submitted  to  the  jury  under  proper  in- 
structions. 

Where  fire  is  set  to  a  frame  building 


near  a  railroad  by  sparks  emitted  from 
engines,  and  it  appears  that  an  ordi- 
nary freight  train  propelled  by  two 
engines  ran  past  the  building  on  an  up 
grade,  at  twice  the  schedule  time,  emit- 
ting an  unusual  quantity  of  sparks  and 
cinders;  that  the  season  was  very  dry, 
and  a  strong  wind  was  blowing  di- 
rectly tewards  the  building  from  the 
pasbing  engines,  and  it  does  not  ap- 
pear that  the  speed  adopted  was  a  ne- 
cessity to  the  railway  service,  or  a  duty 
owing  by  the  railroad  company  to  its 
patrons  or  the  public,  it  is  for  the 
jury  to  say  whether,  under  all  the  cir- 
cumstances, there  was  negligence  on 
the  part  of  the  company  in  the  opera- 
tion of  its  engines,  and  as  a  jury  might 
so  find,  it  is  the  duty  of  the  court,  oa 
a  demurrer  to  the  evidence  by  the  rail- 
road company,  to  decide  accordingly. 
Norfolk,  etc.,  R.  Co.  v.  Fritts,  103  Va. 
687,  49  S.  E.  971. 

If  a  railroad  company  allows  the  ac- 
cumulation of  inflammable  matter  upon 
the  line  of  its  track,  and  it  is  set  on 
fire  by  sparks  or  coals  from  its  engine, 
and  the  fire  extends  to  and  injures  the 
property  of  adjacent  proprietors,  and 
a  jury  determines,  under  all  the  cir- 
cumstances, that  the  railroad  company 
is  liable  for  the  injury  done  by  the  fire 
to  the  property  of  an  adjoining  propri- 
etor, they  being  the  proper  body  to 
determine  the  question  of  negligence, 
the  appellate  court  will  not  reverse 
their  judgment  unless  there  is  a  plain 
deviation  from  the  evidence,  or  it  is 
palpable  the  jury  have  not  drawn  a 
correct  inference  from  the  facts.  Rich- 
mond, etc.,  R.  Co.  V,  Medley.  75  Va. 
499. 

The  plaintiff  proved  that  the  screen 
spark  arrester  in  the  engine  was  con- 
structed with  reference  to  burning  coal 
exclusively,  and  that  on  several  occa- 
sions the  persons  in  charge  of  the  loco- 
motive had  procured  wood  for  use  in 
the  engine,  and  they  insisted  it  miglit 
be  inferred  from  all  the  evidence  thit 
it  was  so  used  at  the  time  of  the  oc- 
currence  of   the   fire   in   question.     On 
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the  other  hand,  the  defendant  proved 
that  at  that  time  coal  only  was  used 
for  the  purpose  of  generating  steam. 
It  was  held,  that  it  was  a  question  for 
the  jury  to  decide  which  of  these  the- 
ories was  correct.  Brighthope  R.  Co. 
V.  Rogers,  76  Va.  443. 

What  is  reasonable  care  on  the  part 
of  a  city  in  keeping  its  footways  in  a 
reasonably  safe  condition  is  a  question 
for  the  jury,  under  all  the  circum- 
stances of  the  case,  including  the  age 
of  the  party  injured  in  consequence  of 
alleged  defects,  and  can  not  be  shown 
by  expert  testimony.  Roanoke  v, 
Shull,  97  Va.  419,  34  S.   E.  34. 

Rate  of  Speed  as  Negligence.— Mere 
rate  of  speed  by  railroad,  though  un- 
usual, is  not  negligence  per  se.  But, 
taken  in  connection  with  other  cir- 
cumstances, rate  of  speed  may  be  dan- 
gerous, and  a  dangerous  rate  of  speed 
is  negligence.  It  is  for  the  jury  to  say 
whether,  under^  all  the  circumstances 
of  the  case,  the  act  complained  of  was 
negligence.  Chesapeake,  etc.,  R.  Co. 
V.  Clowes,  93  Va.  189,  24  S.  E.  832. 

Injuries  te  Trespassers  by  Railroads. 
— In  a  case  where  plaintiff's  evidence  is 
competent,  and  in  some  fairly  appre- 
ciable degree  tends  to  show  on  the 
part  of  the  railroad  company  a  want 
of  ordinary  care  in  keeping  a  reasona- 
ble outlook  ahead  for  persons  and  ani- 
mals, and  other  obstructions  on  the 
track,  in  front  of  the  moving  train, 
which  runs  over  and  kills  a  child  be- 
tween four  and  five  years  old  seated 
on  the  track  in  plain  view,  capable  of 
being  recognized  to  be  a  child  by  any 
one  using  ordinary  care  and  precau- 
tion to  discover  it,  and  for  a  distance 
not  less  than  twice  that  required  to 
stop  the  train  in,  held,  it  is  error  to 
withdraw  the  case  from  the  jury  by  the 
method  of  striking  out  all  the  plain- 
tiff's evidence.  Gunn  v.  Ohio  River  R. 
Co.,  36  W.  Va.  165,  14  S.  E.  465.  See 
the  title  R.MLROADS. 

Whether  a  defendant  who  is  operat- 
ing a  stationary  steam  sawmill  has  al- 
lowed   combustible    material    to    accu- 


mulate so  near  his  engine  as  to  be 
readily  ignited  by  sparks  therefrom  is 
a  question  of  fact  for  the  jury,  and 
their  verdict  will  not  be  disturbed 
where  the  evidence  is  conflicting.  Col- 
lins V.  George,  102  Va.  509,  46  S.  E. 
684. 

(2)    When    a    Question    of    Law    for 
Court. 

General  Rule. — "Questions  of  care 
and  negligence  after  the  facts  are 
proved  must  be  decided  by  the  court. 
Biles  V.  Holmes,  11  Ired.  (N.  C.)  Law 
R.  16;  Avera  v.  Sexton,  11  Ired.  247; 
Heathcock  v.  Pennington,  11  Ired.  640; 
Herring  v.  Wilmington,  etc.,  R.  R.  Co., 
Ired.  Law  R.  402."  Dun  v.  Seaboard, 
etc.,  R.  Co.,  78  Va.  645. 

The  question  of  negligence  is  said 
by  Judge  Thompson  to  be  for  the  court 
•'only  when  the  facts  are  undisputed 
and  the  inference  of  negligence  is 
clear."  2  Thomp.  on  Trials,  §  1666. 
Hannum  v.  Hill,  52  W.  Va.  166,  43  S. 
E.    223. 

Where  there  is  no  controversy  in 
regard  to  the  facts  or  inferences  that 
may  be  fairly  drawn  from  them,  the 
question  of  negligence  is  one  of  law 
for  the  court  to  determine.  Woolwine 
V.  Chesapeake,  etc.,  R.  Co.,  36  W.  Va. 
329,  15  S.  E.  81;  Thomas  v.  Wheeling 
Electrical  Co.,  54  W.  Va.  395,  46  S.  E. 
217;  Johnson  v.  Baltimore,  etc.,  R.  Co., 
25  W.  Va.  570;  Ketterman  v.  Dry  Fork 
R.  Co.,  48  W.  Va.  606,  37  S.  E.  683; 
Williams  v.  Belmont  Coal,  etc.,  Co.,  55 
W.  Va.  84,  46  S.  E.  802;  Ritz  v.  WTicel- 
ing,  45  W.  Va.  262,  31  S.   E.  993. 

Where  the  case  made  by  the  evi- 
dence is  such  that  reasonable  men  un- 
affected by  bias  or  prejudice  would 
agree  concerning  presence  or  absence 
of  due  care  the  court  will  be  justified 
in  saying  that  the  law  deduces  the  con- 
clusion accordingly;  and  if  the  facts 
are  unambiguous,  and  there  is  not 
room  for  two  honest  and  apparently 
reasonable  conclusions.  the  court 
should  not  be  con-pcllcd  to  submit  the 
question  to  the  jury  as  one  in  dispute. 
WooddcU  V.  West  Va.   Imp.,  etc.,  Co.. 
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38  W.  Va.  23,  17  S.  E.  386;  Klinkler  v. 
Wheeling,  etc.,  Co.,  43  W.  Va.  219,  27 
S.  E.  237;  Raines  v.  Chesapeake,  etc., 
R.  Co.,  39  W.  Va.  50,  19  S.  E.  565; 
Sebrell  v.  Barrows,  36  W.  Va.  212,  14 
S.  E.  996;  Woolwine  v.  Chesapeake, 
etc.,  R.  Co.,  36  W.  Va.  329,  15  S.  E. 
81;  Johnson  v.  Baltimore,  etc.,  R.  Co., 
25  W.  Va.  570.  See  post,  "Withdrawal 
of  Case  from  Jury  and  Direction  of 
Verdict,"  VII,  D,  4. 

When,  in  actions  for  negligence,  the 
facts  are  undisputed,  and  such  that  all 
reasonable  minds  must  draw  the  same 
conclusions  from  them,  it  is  the  duty 
of  the  judge  to  say,  if  asked,  as  a  mat- 
ter of  law,  whether  or  not  they  make 
a  case  of  actionable  negligence.  Ket- 
terman  v.  Dry  Fork  R.  Co.,  48  W.  Va. 
606,   37   S.    E.   683. 

When  the  direct  fact  in  issue  is  es- 
tablished by  undfsputed  evidence,  and 
such  fact  is  decisive  of  the  case,  a 
question  of  law  is  raised,  and  the  court 
should  decide  it.  The  issue  of  negli- 
gence comes  within  this  rule.  And  so 
where  the  facts  are  admitted  by  the 
pleadings,  the  question  is  submitted 
to  the  court:  "Is  the  plaintiff  entitled 
to  any  recovery?"  Dun  v.  Seaboard, 
etc.,  R.  Co.,  78  Va.  645. 

D.,  a  passenger  on  the  S.  &  R.  rail- 
road, whilst  sitting  with  his  arm  pro- 
truding outside  the  open  window  of  a 
car  in  swift  motion,  was  struck  on  the 
elbow  by  some  wood  ranked  near  the 
track,  and  was  severely  hurt.  In  an 
action  for  damages  the  declaration  set 
out  these  facts,  but  did  not  allege  that 
the  position  of  D.  was  known  to  de- 
fendant, and  that  the  latter,  seeing  D.'s 
danger,  omitted  to  warn  D.  thereof. 
On  demurrer,  it  was  held,  that  the  facts 
being  admitted  by  the  pleadings,  it  was 
for  the  court  to  decide  as  to  the  ex- 
istence of  such  negligence  as  entitles 
plaintiflF  to  recover.  Dun  v.  Seaboard, 
etc..  R.  Co.,  78  Va.  645. 

Notwithstanding  Conflict  of  Evi- 
dence.— \  jud^e  is  not  bound  to  sub- 
niit  to  the  jury  the  question  of  negli- 
gence, though  there  be  conflict  of  evi- 


dence as  to  some  facts  relied  on  to 
prove  it,  if,  rejecting  the  conflicting 
evidence,  the  alleged  negligence  is 
proved  by  defendant's  witnesses.  Dun 
V.   Seaboard,  etc.,   R.   Co.,   78   Va.   645. 

c.  Contributory  Negligence. 

(1)  When  a  Question  of  Fact  for  Jury. 

(a)  General  Rule. 

Contributory  negligence  when  it  de- 
pends upon  questions  of  fact  and  testi- 
mony is  for  the  jury.  Foley  v.  Hunt- 
ington, 51  W.  Va.  396,  41  S.  E.  113; 
Snoddy  v,  Huntington,  37  W.  Va.  Ill, 
16  S.  E.  442. 

In  an  action  for  negligent  injuries 
where  there  is  conflicting  evidence  as 
to  the  facts  supposed  to  constitute  con- 
tributory negligence  the  question  is 
one  for  the  jury  under  proper  instruc- 
tions from  the  court,  and  their  verdict 
should  not  be  disturbed  unless  it  is 
clearly  contrary  to  a  decided  prepon- 
derance of  the  evidence.  Richmond  v. 
Gay,  103  Va.  320,  49  S.  E.  482;  Rich- 
mond, etc..  Power  Co.  v.  Steger,  103 
Va.  409,  49  S.  E.  486;  Newport  News 
V.  Scott,  103  Va.  794,  50  S.  E.  266; 
Charlottesville  v.  Stratton,  102  Va.  95, 

45  S.  E.  737;  Norfolk,  etc.,  Co.  v,  Mor- 
ris, 101  Va.  422,  44  S.  E.  719;  Newport 
News,  etc.,  R.  Co.  v.  Bradford,  100  Va. 
231,  40  S.  E.  900;  Danville  v.  Robin- 
son, 99  Va.  448,  39  S.  E.  122;  Southern 
Bell  Tel.  Co.  v.  Clements,  98  Va.  1,  34 
S.  E.  951;  Dingee  v.  Unrue,  98  Va.  247, 
35  S.  E.  794;  Chesapeake,  etc.,  R.  Co. 
V.  Jennings,  98  Va.  70,  34  S.  E.  986; 
Roanoke  v.  Shull,  97  Va.  419,  34  S.  E. 
34;  Kimball  v.  Borden,  97  Va.  477,  34 
S.  E.  45;  Norfolk,  etc.,  R.  Co.  v.  Fer- 
guson, 79  Va.  241;  Foley  v.  Huntington, 
51  W.  Va.  396,  41  S.  E.  113;  McVey  v, 
St.  Clair  Co.,  49  W.  Va.  412,  38  S.  E. 
648;   Bias  v.   Chesapeake,  etc.,   R.   Co., 

46  W.  Va.  349,  33  S.  E.  240;  McCrcery 
V.  Ohio  River  R.  Co.,  43  W.  Va.  110, 
27  S.  E.  327;  Webb  v.  Big  Kanawha, 
etc..  Packet  Co.,  43  W.  Va.  800,  29  S. 
E.  519;  Wooddell  ^^  West  Va.  -Imp., 
etc.,  Co.,  38  W.  Va.  23,  17  S.  E.  386; 
Graham    v.    Newburg,   etc.,    Coke    Co., 
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38  W.  Va.  273,  18  S.  E.  584;  Snoddy  v. 
Huntington,  37  W.  Va.  Ill,  16  S.  E. 
442;   Fisher  v.  West  Va.,  etc.,  R.   Co., 

39  W.  Va.  366,  19  S.  E.  578;  Hanley  v. 
Huntington,  37  W.  Va.  578,  16  S.  E. 
807;  Bowen  v.  Huntington,  35  W.  Va. 
682,  14  S.  E.  217;  Phillips  v,  Hunting- 
ton, 35  W.  Va.  406,  14  S.  E.  17;  Moore 
V.  City  of  Huntington,  31  W.  Va.  824, 
8  S.  E.  512;  Gerity  v.  Haley,  29  W.  Va. 
98,  11  S.  E.  901;  Sheff  v,  Huntington, 
16  W.  Va.  307. 

"Generally,  it  is  a  question  for  the 
jury  whether  the  plaintiff  was,  at  the 
time  of  receiving  the  injury,  in  the  ex- 
ercise of  proper  care.  But  where  the 
facts  are  uncontroverted  the  court  may 
determine  the  question."  Phillips  v, 
Ritchie  County  Court,  31  W.  Va.  477, 
7  S.  E.  427. 

If  reasonably  fair  minded  men  would 
differ  as  to  the  propriety  of  encounter* 
ing  the  danger,  then  it  is  for  the  jury 
to  determine,  upon  all  the  facts  and 
circumstances  of  the  case,  whether  the 
act  of  the  plaintiff  was  an  act  of  neg- 
ligence or  not.  Newport  News,  etc., 
R.  Co.  V.  Bradford,  100  Va.  231,  40  S. 
E.  900. 

"Though  there  may  be  a  prominent 
fact  which,  taken  alone,  would  sustain 
the  defense  of  contributory  negligence, 
yet  if  it  depends  upon  surrounding  cir- 
cumstances, and  is  to  be  viewed  with 
and  receive  quality  and  effect  from 
them,  the  question  of  contributory  neg- 
ligence is  for  the  jury.  Washington 
V.  Baltimore,  etc.,  R.  Co.,  17  W.  Va. 
190;  Johnson  v.  Baltimore,  etc.,  R.  Co., 
25  W.  Va.  570;  Riley  v.  West  Va.  Cent, 
etc.,  R.  Co.,  27  W.  Va.  145,  163."  Gra- 
ham V.  Newburg,  etc.,  Coke  Co.,  38  W. 
Va.  273,  18  S.  E.  584. 

Where  there  is  evidence  properly  be- 
fore the  jury  tending  to  prove  contrib- 
utory negligence  the  jury  should  be 
left  free  to  give  such  evidence  the  con- 
sideration to  which  it  may  appear  to 
them  to  be  entitled.  Webb  v.  Big  Ka- 
nawha, etc..  Packet  Co.,  43  W.  Va.  800, 
29  S.  E.  519. 


(b)  Illustrations. 

The  mere  fact  that  a  street  crossing 
is  in  a  dangerous  condition,  and  the 
danger  is  known,  does  not  make  the 
act  of  attempting  to  cross,  in  the  ex- 
ercise of  ordinary  care,  negligence  as 
matter  of  law.  To  be  negligence  per 
sc,  the  danger  must  be  so  apparent  that 
in  the  use  of  ordinary  care  a  traveler 
should  not  attempt  to  cross  the  street. 
Newport  News,  etc.,  R.  Co.  v.  Brad- 
ford, 100  Va.  231,  40  S.  E.  900.  See 
the  title  CROSSINGS,  vol.  4,  p.  133, 
et  seq. 

**It  is  not  negligence  per  se  for  one 
to  use  a  street  crossing  known  to  be 
dangerous  unless  the  danger  is  so  ap- 
parent that,  in  the  exercise  of  ordinary 
care,  a  traveler  ought  not  to  attempt 
to  use  it.  U  reasonably  prudent  men 
differ  as  to  the  propriety  of  encounter- 
ing the  danger,  then"  it  is  a  question 
for  the  jury  to  determine,  upon  all  the 
facts  and  circumstances  of  the  case, 
whether  the  attempt  to  cross  was  an 
act  of  negligence  or  not."  Charlottes- 
ville V.  Stratton,  102  Va.  95,  45  S.  E. 
737,  quoting  Newport  News,  etc.,  R. 
Co.  V.  Bradford,  100  Va.  231,  40  S. 
E.  900. 

Fires  by  Railroads — Accumulation  of 
Combustible  Materials  on  Adjacent 
Lands. — The  owners  of  lands  in  the  vi- 
cinity of  a  railroad  are  subject  to  such 
risks  as  are  necessarily  incident  to  the 
proper  and  legitimate  operation  of  the 
road  by  those  having  charge  of  it.  The 
accumulation  of  combustible  materials 
on  the  lands  of  the  owner,  in  the  orderly 
conduct  of  a  legitimate  business,  if  le- 
gitimate but  for  the  existence  of  the 
.railroad,  is  not  per  se  negligence,  and 
does  not  relieve  the  railroad  company 
from  liability  for  its  own  negligence. 
Kimball  v.  Borden,  97  Va.  477.  34  S. 
E.   45. 

"There  are  some  cases  which  hold 
that  the  voluntary  and  needless  accu- 
mulation of  shavings  or  other  combus- 
tible material  upon  land  near  the  rail- 
road   would    be    deemed    evidence    of 
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contributory  negligence;  but,  as  has 
been  well  said  by  Shearman  &  Red- 
field  in  their  work  on  Negligence,  § 
€79  (5th  Ed.),  the  entire  doctrine  of 
those  cases  is  open  to  serious  ques- 
tion, and  certainly  no  exposure  of  in- 
flammable materials  in  the  orderly  con- 
duct of  a  legitimate  business  at  a  place 
where,  if  the  railroad  did  not  exist, 
such  materials  could  thus  be  used  with- 
out fault,  will  relieve  the  company 
from  liability  for  its  own  negligence. 
See  Kellogg  v.  Chicago,  etc.,  R.  Co., 
26  Wis.  223  (7  Am.  Rep.  69),  where 
the  general  question  is  ably  discussed, 
and  the  authorities  cited.  Vaughn  v. 
Taff.  Railway  Co.,  3  H.  &  N.  743;  Same 
V.  Same,  5  H.  &  N.  679.  But  those 
cases  do  not  hold  that  the  voluntary 
and  needless  accumulation  of  shavings 
or  other  combustible  material  upon 
land  near  the  railroad  is  per  se  such 
negligence  as  will  prevent  the  plain- 
tiff from  recovery.  It  is  merely  evi- 
dence tending  to  show  contributory 
negligence  which  should  be  submitted 
to  the  jury.  See  2  Shearman  &  Red- 
field  on  Neg.,  §  679;  Murphy  v.  C.  & 
N.  R.  Co.,  30  Am.  Rep.  721,  where  that 
class  of  cases  is  cited."  Kimball  v. 
Borden,  97  Va.  477,  34  S.  E.  45. 

Unlawful  Speed  as  Negligence. — 
Riding  over  a  bridge  faster  than  a 
walk  though  unlawful,  is  not  negligence 
per  se.  Whether  or  not  the  gait  or 
speed,  was  in  the  particular  case  negli- 
gence, and,  if  so,  whether  it  contributed 
to  the  injury  received  on  the  bridge, 
are  questions  for  the  jury.  Chesa- 
peake, etc.,  R.  Co.  V.  Jennings,  98  Va. 
70,  34  S.  E.  986. 

The  statute  prohibiting  persons  from 
riding  over  a  bridge  faster  than  a  walk  ' 
was  enacted  for  the  preservation  of 
bridges,  and,  on  questions  of  negli- 
gence, stands  on  a  different  footing 
from  statutes  enacted  for  the  public 
safety.  Chesapeake,  etc.,  R.  Co.  v. 
Jennings,  98  Va.  70,  34  S.  E.  986. 

Negligence  of  Lineman  in  Climbing 
pole  Marked  as  Condemned. — It  is  the 
duty   of   a  telephone  company   to   use 


ordinary  care  to  provide  and  keep  its 
poles  in  a  reasonably  safe  and  sound 
condition  for  use  by  its  employees,  but 
whether  a  lineman  is  guilty  of  contrib- 
.utory  negligence  in  climbing  a  pole 
which  has  been  condemned  and  is 
plainly  so  marked,  but  the  dangerous 
condition  of  which  is  not  obvious,  is 
a  question  of  fact  to  be  determined  by 
the  jury  from  all  the  circumstances  of 
the  particular  case,  under  proper  in- 
structions from  the  court.  Southern 
Bell  Tel.  Co.  v,  Clements,  98  Va.  1,  34 
S.  E.  951. 

Failure  to  Take  Precautions  against 
Escaping  Gas.  —  Although  deceased, 
who  was  asphyxiated  by  illuminating 
gas,  may  have  known  that  gas  had  been 
escaping  in  other  parts  of  the  house 
than  the  room  occupied  by  her,  and 
that  such  gas  was  dangerous  to  human 
life,  yet  if  effort  has  been  made  to  rem- 
edy the  trouble,  and  there  is  evidence 
tending  to  show  that  no  gas  had  es- 
caped in  the  room  occupied  by  her, 
and  that  on  the  night  of  the  asphyxia- 
tion no  gas  was  escaping  as  late  as 
midnight,  the  question  whether  or  not 
she  was  guilty  of  contributory  negli- 
gence in  occupying  her  room  on  that 
night,  or  in  not  taking  other  precau- 
tions for  her  safety,  is  one  for  the  jury.' 
Her  failure  to  do  so  was  not  contrib- 
utory negligence  as  a  matter  of  law. 
Richmond  v.  Gay,  103  Va.  320,  49  S. 
E.  482. 

(c)   Contributory  Negligence  of  Chil- 
dren— Capacity  to    Exercise   Care. 

Though  between  the  ages  of  seven 
and  fourteen  years  the  presumption  is 
that  a  child  is  non  sui  juris,  yet  evi- 
dence is  admissible  to  show  the  con- 
trary. The  question  is,  therefore,  one 
of  fact,  to  be  determined  by  the  jury 
upon  the  particular  evidence  of  each 
case  unless  the  child  be  of  such  very 
tender  years  as  that  its  incapacity  to 
exercise  any  degree  of  care  as  to  per- 
sonal .safety  can  be  declared  as  matter 
of  law.  2  Tomp.  Neg.  1181;  Trumbo 
V.  City  Street  Car  Co.,  89  Va.  780,  17 
S.   E.   124. 
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(2)  When  Question  of  Law  for  Court. 

Though  contributory  negligence 
when  it  depends  upon  questions  of 
fact  and  testimony  is  for  the  jury,  yet 
when  the  facts  are  undisputed  or  un- 
disputably  established  by  the  evidence' 
of  the  plaintiff  the  question  becomes 
one  of  law  for  the  court.  Foley  v. 
Huntington.  51  W.  Va.  396,  41  S.  E. 
113;  Snoddey  v.  Huntington,  37  W.  Va. 
Ill,  16  S.  E.  442;  Graham  v.  Newburg, 
etc.,  Coke  Co.,  38  W.  Va.  273,  18  S. 
E.  584;  Wooddell  v.  West  Va.  Imp., 
etc.,  Co.,  38  W.  Va.  23,  17  S.  E.  386. 

Where  the  facts  are  uncontroverted, 
then  the  question  of  contributory  neg- 
ligence may  be  determined  by  the 
court.  Hanley  v.  Huntington,  37  W. 
Va.  578,  16  S.  E.  807;  Childrey  v,  Hunt- 
ington, 34  W.  Va.  457,  12  S.  E.  536; 
Phillips  V.  Ritchie  County  Court,  31 
W.  Va.  477,  7  S.  E.  427.  See  post, 
"Withdrawal  of  Case  from  Jury  and 
Direction  of  Verdict,"  VII,  D,  4. 

"That  contributory  negligence  is  a 
matter  of  law  is  plainly  the  exception, 
and  not  the  rule.  In  a  perfectly  plain 
case,  plain  as  to  facts  at  issue  and 
plain  as  to  all  the  reasonable  inferences 
from  those  facts  the  negligence  of  the 
plaintiff  may  be  a  question  for  the 
court  alone,  but  inasmuch  as  questions 
about  which  there  can  be  no  dispute 
are  not  often  litigated,  it  does  not  often 
occur  that  a  court  is  warranted  in  tak- 
ing the  question  wholly  from  the 
jury."  Kimball  v.  Friend,  95  Va.  125, 
27  S.  E.  901,  quoting  Beach  on  Con- 
tributory Negligence,  §  448. 

Where  it  is  claimed  by  the  defend- 
ant that  the  injury  was  caused  by  the 
contributory  negligence  of  the  plain- 
tiff, and  such  negligence  appears  to 
the  court  to  amount  to  negligence  per 
se,  or  legal  negligence,  the  court  should 
hold  that  the  plaintiff  can  not  recover; 
but  where  it  is  doubtful  from  the  evi- 
dence whether  the  defect  was  of  that 
plain  and  patent  character  which  the 
plaintiff's  observation,  prudently  exer- 
cised, would  inform  him  was  danger- 
ous, or  whether  the  defect  was  of  that 


character  which  reasonable  prudence 
and  care  could  not  detect  at  the  time 
when  the  accident  occurred,  then  the 
question  becomes  a  mixed  question  of 
law  and  fact,  appropriate  for  the  de- 
cision of  a  jury,  and  the  court  will  not 
ordinarily  interfere  with  their  verdict. 
Phillips  V.  Huntington,  35  W.  Va.  406, 
14  S.  E.  17. 

Inasmuch  as  instructions  are  predi- 
cated on  a  hypothetical  state  of  facts, 
when,  from  the  facts  assumed,  it  is 
manifest  that  an  ordinarily  prudent 
person  would  not  have  acted  in  the 
manner  supposed,  it  is  the  duty  of  the 
court  to  tell  the  jury  if  they  believe 
from  the  evidence  that  such  conduct 
has  been  established,  as  a  matter  of 
law,  it  constitutes  contributory  negli- 
gence and  bars  a  recovery.  Winches- 
ter V.  Carroll,  99  Va.  727,  40  S.   E.  37. 

"The  deduction  to  be  drawn  from 
the  West  Virginia  cases  is  that,  if 
the  case  is  such  that  reasonable  men, 
unbiased  and  unprejudiced,  would  be 
agreed  concerning  the  presence  or  ab- 
sence of  due  care,  the  court  would  be 
quite  justified  in  saying  that  the  law 
deduced  the  conclusion  accordingly. 
If  the  facts  are  not  ambiguous,  and 
there  is  no  room  for  two  honest  and 
apparently  reasonable  conclusions,  the 
court  should  not  be  compelled  to  sub- 
mit the  question  to  a  jury  as  one  in 
dispute.  But  if  the  case  is  not  of  this 
character  the  question  is  a  mixed  ques- 
tion of  law  and  fact,  which  should  be 
submitted  to  the  jury.  This  is  the  con- 
clusion drawn  by  Judge  Cooley  from 
the  decisions  generally;  and  in  John- 
son V.  Baltimore,  etc.,  R.  Co.,  25  W. 
Va.  570,  573,  Judge  Snyder  shows  that 
the  same  conclusion  is  to  be  drawn 
from  the  West  Virginia  cases;  and  it 
seems  to  me  he  is  clearly  right."  Ger- 
ity  V.  Haley,  29  W.  Va.  98,  11  S.  E. 
901. 
2.  As  to  Proximate  Cause. 

Generally  a  Question  of  Fact  for 
Jury. — The  question  whether  a  given 
injury  was  the  proximate  or  remote 
result  of  an  antecedent  wrong,  is  sen- 
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eraily  a  question  of  fact  for  the  jury. 
Standard  Oil  Co.  v.  Wakefield,  102  Va. 
824,  47   S.   E.  830. 

Whether  the  negligence  of  the  plain- 
tiff was  the  proximate  cause  of  the  in- 
jury is  a  question  for  the  jury.  Sheff 
V.  Huntington,  16  W.  Va.  307. 

In  Richmond,  etc.,  R.  Co.  v.  Noell, 
86  Va.  19,  9  S.  E.  473,  which  was  an 
action  for  the  killing  of  stock  by  a  rail- 
way, an  instruction  that  the  stock 
reached  the  obstructed  crossing  with- 
out the  negligence  of  the  plaintiffs, 
then  if  the  obstruction  turned  or  caused 
the  stock  to  turn,  up  the  railroad  track 
and  were  killed  by  a  passing  train,  then 
the  jury  shall  find  for  the  plaintiff,  is 
erroneous  in  assuming  as  a  matter  of 
inference  that  the  injury  was  caused 
by  the  obstruction.  "It  did  not  follow 
as  a  matter  of  law,  that  the  injury  com- 
plained of  was  caused  by  the  stock  be- 
ing turned  up  the  railroad  track,  al- 
though it  might  have  been  so  caused 
as  matter  of  fact,  and  might  have  been 
believed  to  be  so  by  the  jury  upon  the 
evidence.  It  should,  therefore,  have 
been  le(t  to  the  jury  to  find  the  fact 
from  the  evidence  whether  the  injury 
d'd  so  result  from  the  turning  of  the 
stock  from  the  street  to  the  roadbed," 
etc. 

It  is  the  province  of  the  court  to  de- 
termine in  the"  first  instance  whether 
or  not  the  facts  offered  in  evidence, 
tending  to  prove  an  injury  to  the  plain- 
tiff, are  too  remote  from  the  defend- 
ant's act  of  negligence  to  constitute  an 
element  of  the  plaintiff's  recovery. 
Fowlkes  V.  Southern  R.  Co.,  96  Va.  742, 
32  S.  E.  464.  See  the  title  DAM- 
AGES, vol.  4,  p.  172. 

Where  the  evidence  is  not  contra- 
dictory, proximate  cause  is  a  question 
of  law  to  be  determined  by  the  court, 
and  not  a  question  of  fact  to  be  sub- 
mitted to  a  jury.  Schwartz  v.  ShuU, 
45  W.  Va.  405,  31  S.  E.  914. 
3.  Conclusiveness  of  Verdict. 
a.   In   General. 

Where  a  case  involving  the  determi- 


nation of  the  negligence  of  the  defend- 
ant and  the  contributory  negligence  of 
the  plaintiff  has  been  fairly  submitted 
to  the  jury,  under  proper  instructions, 
their  verdict  can  not  be  disturbed  un- 
less it  is  plainly  in  violation  of  the  law, 
or  is  without  evidence  to  support  it. 
Newport  News,  etc.,  R.  Co.  v.  Brad- 
ford, 100  Va.  231,  40  S.  E.  900;  Nor- 
folk, etc.,  Co.  V.  Morris,  101  Va.  422, 
44  S.  E.  719;  Rchmond,  etc.,  R.  Co.  v. 
Medley,  75  Va.  499.  And  see  cases 
cited  ante,  "General  Rule,"  VII,  D,  l, 

b,  (1),  (a);  "General  Rule,"  VII,  D,  1, 

c,  (1),  (a). 

Where  both  the  questions  of  negli- 
gence and  contributory  negligence  are 
disputed  questions  of  fact,  dependent 
on  the  conflicting  testimony  and  cred- 
ibility of  witnesses,  if  the  court  com- 
mitted no  mistake  in  instructing  the 
jury  as  to  the  law,  the  defendant  can 
not  complain  of  the  judgment.  McVey 
V.  St.  Clair  Co.,  49  W.  Va.  412,  38  S. 
E.   648. 

Unless  from  the  certificate  of  the 
evidence  or  facts  proved  it  appears 
that  the  evidence  on  the  subject  of 
contributory  negligence  was  such  that 
the  court  would  be  justified  in  setting 
aside  the  verdict  and  granting  a  new 
trial,  the  verd'ct  will  not  be  set  aside 
on  the  ground  that  the  plaintiff  was 
guilty  of  contributory  negligence,  it 
being  a  question  of  fact  and  not  of 
law.  Sheff  v.  Huntington,  16  W.  Va. 
307. 

b.  Power  of  Court  to  Set  Aside  Ver- 
dict and  Award  New  Trial. 

See  generally,  the  titles  NEW  TRI- 
ALS; VERDICT. 

The  rule  has  been  long  and  well 
settled  by  repeated  decisions  that  the 
question  of  negligence  is  in  genera! 
one  peculiarly  for  the  determination 
of  the  jury,  from  all  the  facts  and  cir- 
cumstances; and  that  it  is  only  where 
the  jury  have  plainly  decided  against 
the  evidence,  or  without  evidence,  and 
not  merely  because  the  judge  presid- 
ing would  have  found  a  different  ver- 
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diet,  that  it  will  be  set  aside.  But  it 
IS  as  much  the  province  of  the  court 
to  decide  the  question  whether  or  not 
the  verdict  is  wholly  without  evidence 
on  some  essential  point,  or  whether  it 
is  plainly  insufficient  to  warrant  the 
finding  of  the  jury,  as  it  is  the  prov- 
ince of  the  jury  to  find  such  verdict; 
and  if  he  finds  it  so,  as  it  sometimes 
is,  without  the  slightest  ground  for 
impugnment  of  either  the  jury's  integ- 
rity or  intelligence,  it  is  the  plain  duty 
oi  the  court,  as  the  proper  one  to  ex- 
pound and  apply  the  rules  of  law,  to 
set  such  verdict  aside,  and  award  a 
new  trial.  Beall  v.  Pittsburg,  etc.,  R. 
Co.,  38  W.  Va.  626,  18  S.  E.  729.  See 
also,  Layne  v.  Ohio  River  R.  Co.,  35 
W.  Va.  438,  14  S.  E.  123;  Washington 
V.  Baltimore,  etc.,  R.  Co.,  17  W.  Va. 
190. 

If  there  is  no  reliable,  substantial 
evidence  to  support  a  verdict  for  the 
plaintiff,  it  should  be  set  aside.  North- 
ington  V.  Norfolk  R.,  etc.,  Co.,  102  Va. 
446,  46   S.   E.  475. 

The  question  of  contributory  negli- 
gence is  a  mixed  question  of  law  and 
fact,  and,  while  it  is  a  question  for  the 
jury  to  determine,  it  must  be  deter- 
mined by  them  by  applying  the  law 
to  the  facts;  and  where  instructions 
are  given  by  the  court,  pertaining  to 
tlie  questions  at  issue,  which  propound 
the  law  correctly,  they  can  not  be  dis- 
regarded in  reaching  their  verdict,  and 
if  instructions  asked  for  by  the  plaintiff, 
and  given,  are  calculated  to  mislead 
the  jury  as  to  the  questions  at  issue, 
which  are  excepted  to  by  the  defend- 
ant, a  verdict  in  accordance  therewith 
will  not  be  sustained.  Fisher  v.  West 
Va.,  etc.,  R.  Co.,  39  W.  Va.  366,  19  S. 
E.   578. 

In  Norfolk,  etc.,  R.  Co.  v.  Ferguson, 
79  Va.  241,  the  court  held,  that  but  for 
the  concurring  and  co-operating  fault 
of  the  plaintiff  the  injury  would  not 
have  happened  to  him  and  that  the  ver- 
dict should  have  been  set  aside  as 
plainly  against  the  evidence,  and  a  new 
trial  awarded. 


4.  Withdrawal  of  Case  from  Jury  and 

Direction  of   Verdict. 

See  generally,  the  titles  EVI- 
DENCE, vol.  5,  p.  345;  VERDICT. 

General  Rule.— In  action  for  negli- 
gent injuries  the  case  should  not  be 
withdrawn  from  the  jury  unless  the  in- 
ferences from  the  facts  are  so  plain 
as  to  be  a  legal  conclusion;  so  plain 
that  a  verdict  for  the  plaintiff  would 
have  to  be  set  aside  as  one  rendered 
through  prejudice,  passion  or  caprice. 
Kctterman  v.  Dry  Fork  R.  Co.,  48  W. 
Va.  606,  37  S.  E.  683.  And  see  Gerity 
v.  Haley,  29  W.  Va.  98,  11   S.   E.  901. 

A  case  in  which  it  is  held,  that  the 
facts  proved  by  the  plaintiff  made  a 
prima  facie  case  of  negligence  against 
the  defendant,  and  the  court  properly 
denied  the  defendant's  motion  to  ex- 
clude the  plamtiif's  evidence  from  the 
jury.  Johnson  v.  Baltimore,  etc.,  R. 
Co.,  25  W.  Va.  570. 

When  Proper. — While  questions  of 
negligence  and  contributory  negligence 
are  ordinarily  questions  for  a  jury  yet 
when  the  undisputed  evidence  in  a  case 
involving  such  questions  is  so  conclu- 
sive that  the  court  would  be  compelled 
to  set  aside  a  verdict  rendered  in  op- 
position to  it,  it  may  withdraw  the  case 
from  the  jury  and  direct  a  verdict  for 
the  defendant.  Ketterrrtan  v.  Dry  Fork 
R.  Co.,  48  W.  Va.  606,  37  S.  E.  683; 
Williams  v.  Belmont  Coal,  rtc,  Co.,  55 
W.  Va.  84,  46  S.  E.  802. 

When,  upon  the  facts  conceded  as 
shown,  a  verdict  for  the  plaintiff  would 
be  against  law,  the  court  should  on  mo- 
tion exclude  the  plaintiff's  evidence, 
and  direct  a  verdict  for  the  defendant. 
Ritz  V.  Wheeling,   45   W.   Va.   262,   31 

5.  E.  993. 

So  it  is  also  where,  if  the  essential 
facts  claimed  to  be  proven  by  the  evi- 
dence were  proven,  a  verdict  for  plain- 
tiff would  be  justified  by  the  law,  yet 
the  evidence  does  not  appreciably  tend 
to  prove  them,  but  so  plainly  fails  to 
do  so  that  two  reasonable  men  should 
not   differ  as  to  its  insufficiency.    Ritz 
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^^  Wheeling,  46  W.  Va.  2i2,  31  S.  E. 
993. 

'*I  may  say  that  Ritz  v.  Wheeling, 
45  W.  Va,  262,  31  S.  E.  993,  fairly 
states  the  law  in  stating  when  the  ex- 
clusion of  the  plaintiffs  evidence  is 
proper  even  in  negligence  cases.  The 
opinion  says:  *The  case  is  not  one 
involving  credibility  of  witnesses,  or 
weight  of  evidence,  or  the  proper  in- 
ferences and  deductions  frem  evidence, 
which  arc  matters  proper  for  the  con- 
sideration of  a  jury;  for  the  material 
facts  of  the  case  are  undisputed,  and 
the  case  presents  simply  the  question 
of  law  whether,  upon  the  facts,  a  lia- 
bility rests  on  the  city.  The  question 
is,  was  the  city  guilty  of  negligence? 
Negligence  is,  most  frequently,  a  ques- 
tion of  mixed  law  and  fact,  proper  to 
go  before  a  jury;  but,  where  the  facts 
are  such  that  ordinary  men  will  not 
differ  about  their  effect  in  not  showing 
negligence,  it  becomes  a  question  of 
law  for  the  court,  not  one  of  fact  for 
the  jury,  and  if  the  evidence  is  not  cd- 
orably  sufficient  to  show  negligence, 
the  court  ought  to  take  the  case  from 
the  jury  and  direct  a  verdict  against 
the  plaintiff.  When  the  evidence  is  so 
clearly  deficient  as  to  give  no  support 
to  a  verdict  for  plaintiff,  if  rendered, 
the  evidence  should  be  excluded  from 
the  jury.  Klinkler  v.  Iron  Co.,  43  W. 
Va.  219,  27  S.  E.  237;  1  Sherm.  &  R. 
Neg.  (2d  Ed.),  S  56.  To  this  doctrine 
our  ow  1  earlier  and  subsequent  deci- 
sions commit  us.* "  Ketterman.  v.  Dry 
Fork  R.  Co.,  48  W.  Va.  606,  37  S.  E. 
683. 

If  the  defendant  demur  to  the  plain- 
tifFs  evidence,  and  the  evidence  fails  to 
show  that  the  defendant  was  as  a  legal 
proposition  guilty  of  negligence,  but 
shows  a  case  in  which  the  negligence 
of  the  defendant  was  properly  a  mixed 
question  of  law  and  fact,  and  the  jury 
could  not  unreasonably  infer  from  the 
evidence  that  the  defendant  was  guilty 
of  negligence,  which  caused  the  plain- 
tifFs  injury,  but  this  evidence  of  the 
plaintiff  is  such  that  it  would  obviously 


require    the   jury   if    they    should    find 
there  was  any  negligence  in  the  case 
to  find  that  it  was  mutual,  the  proof  of 
the  negligence  of  the  defendant  being 
exactly    the   same    facts    and    circum- 
stances which  necessarily  establish  the 
contributory    negligence   of    the   plain- 
tiff, if  they  establish  the  negligence  of 
the  defendant,  upon  such  a  case,   the 
!  court  should  sustain  the  defendant's  de- 
I  murrer  to  the  plaintiff's  evidence;  and 
I  in  such  case,  if  asked  by  the  defendant, 
I  the  court  should  exclude  all  the  plain- 
tiffs  evidence  from   the  jury.     Gerity 
I  V,  Haley,  29  W.  Va.  98,  11  S.  E.  901. 
'     SdntHht  Rule  Abrogated.— In  actions 
I  for  negligence,  the  courts  have  abro- 
I  gated  the  doctrine  that  a  mere  scintilla 
I  of  evidence  from  which  there  might  be 
a  surmise  of  negligence  is  sufficient  to 
carry  a  case  to    the    jury,     and     have 
adopted  the  more  reasonable  rule  that 
there  \%  a  preliminary  question  which 
the      'yAt^     must     decide,     if     asked, 
whether,  granting  to  the  testimony  all 
the  probative  force  to  which  it  is  en- 
titled, a  jury   can   properly  and  justi- 
fiably infer  negligence  from  the  facts 
proved;  for,  while  negligence  is  usually 
an    inference    from    facts,    it    must    be 
I  proved,  and    competent    and    sufficient 
I  evidence  is  as  much  required  to  prove 
it  as  to  prove  any  other  fact.     Kettcr- 
I  man  v.  Dry   Fork  R.   Co.,  48  W.  Va. 
I  606,  37  S.  E.  683;  Williams  v.  Belmont 
I  Coal,  etc.,  Co.,  56  W.  Va.  84,  46  S.  E. 
{  802. 

Defendant    Must   Admit    Truth    of 
Propositiona  Sought  to  Be  Established 
I  by  Plaintiff's  Evidence. — It  is  an  error 
I  for  the  court  to  exclude  plaintiffs  ma- 
I  terial  and  relevant  evidence,  though  it 
'  considers  no  case  of  negligence  made 
out,  unless  defendant  admits  the  truth 
I  of  the  propositions  sought  to  be  estab- 
lished   by    that    evidence.      Roberts  v. 
Alexandria,  etc,  R.  Co.,  83  Va.  312,  2 
S.  E.  518. 

"We  think  the  defendant  was  not 
entitled  to  have  competent  and  relevant 
testimony  excluded,  even  though  the 
court  should  consider  that  no  case  of 
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nes^igence  had  been  made  out,  unless  plaintiff  proves  such  facts  and  circum- 
andi  until  it  had  admitted  the  truth  of  stances  as  show  that  the  plaintiff  was 
the  facts  sought  to  be  established  by  guilty  of  contributory  negligence  in 
it,  because,  where  the  facts  are  dis-  causing  the  injuries,  the  court  should, 
puted,  the  question  of  negligence  is  a  on  the  motion  of  the  defendant,  ex- 
mbced  question  of  law  and  fact,  and  in  elude  all  the  plaintiff's  evidence  from 
such  case  the  jury  must  find  the  facts,  the  jury.  Hesser  v.  Grafton,  33  W.  Va. 
and  the  court  must  instruct  them  as  to  ^  548,  11  S.  E.  211. 

the  rule  of  law  which  they  are  to  ap|>ly  In  Hoge  v.  Ohio  River  R.  Co.,  35 
to  the  facts  as  they  may  find  them.  I  W.  Va.  562,  14  S.  E.  152,  it  was  held, 
When  the  evidence  has  been  offered  by  not  to  be  error  for  the  circuit  court  to 
one  side,  and  not  admitted  to  be  true  exclude  all  the  plaintiff's  evidence, 
in  fact  by  the  other  side,  the  facts  are  there  being  no  evidence  tending  to 
disputed,  and  the  law  is  as  stated  above,  show  negligence  on  the  part  of  the  de- 
When,  therefore,  the  court  undertook  fcndant.  "There  is  no  evidence  tend- 
to  exclude  all  the  evidence  on  one  side  ing  to  prove  the  plaintiff's  case;  there- 
upon the  motion  •£  the  other  side,  it  fore,  there  was  no  question  for  the 
undertook  and  did  conclude  all  qnes-  jury  to  pass  upon,  and  it  was  not  error 
tion  of  law  and  fact.  This,  we  think,  for  the  court,  at  the  close  of  the  case 
was  erroneous.  If,  however,  the  fact  before  the  jury,  to  instruct  them^  in 
had  been  admitted,  then  there  would  effect  to  find,  as  they  did  find,  a  verdict 
have  been  no  issue  of  fact  to  try,  and    for   defendant." 

the  question  would  have  been  one  of  See  also.  Woolwine  v.  Chesapeake, 
law."  Roberts  v.  Alexandria,  etc.,  R.  ^  etc.,  R.  Co.,  45  W.  Va.  329,  15  S.  E.  81, 
Co.,  83  Va.  312,  2  S.  E.  518.  |  for   a   case   in   which   the    facts   proven 

Cases  in  Which  Evidence  Held  Prop-    did  not  tend  in  any  clearly  appreciable 
erly  Excluded. — In  an  action  against  a  |  degree  to  sustain  the   plaintiff's   claim, 
municipal      corporation      for      injuries    and    the    evidence    was     properly     ex- 
caused  by  an  obstruction  of  a  street  or  '  eluded  from   the  jury  by  the  court, 
sidewalk,    when    the    evidence     of     the 

NEGLIGENT.— In  Pickens  v.  Coal  River  Boom,  etc.,  Co.,  51  W.  Va.  445,  449, 
41  S.  E.  400,  it  is  said:  "While  the  word  wrongful  is  not  used  in  this  count,  yet 
the  words  negligent  and  unlawful  fully  supply  its  place  and  render  the  count 
good." 

Negotiable  Instruments. 

See  the  titles  BANKS  AND  BANKING,  vol.  2,  p.  254;  BILLS.  NOTES  AND 
CHECKS,  vol.  2,  p.  401;  PAROL  EVIDENCE. 

NEGOTIATE.— In  Whitworth  v.  Adams,  5*Rand.  332,  415,  it  is  said:  "The 
term  'negotiation,'  when  applied  to  a  bill  or  note,  includes,  as  I  understand  it, 
every  mode  of  transfer,  whether  of  sale  or  discount,  by  endorsement  or  delivery." 

Negro. 

See  the  titles  BASTARDY,  vol.  2,  p.  334;  CIVIL  RIGHTS,  vol.  2,  p.  829; 
CONSTITUTIONAL  LAW,  vol.  3,  p.  140;  EVIDENCE,  vol.  5.  p.  339;  MAR- 
RIAGE,  vol.  9,  p.  570;  MISCEGENATION,  vol.  9,  p.  854;  SLAVES.  And  see 
COLORED  PERSONS,  vol.  2,  p.  854. 


NEIGHBORHOOD.— See  Ex  parte  McNeeley,  36  W.  Va.  84,  14  S,  E.  436. 
138.    And  sec  VICINITY. 

Where  the  character  of  a  party  was  in  question,  and  his  neighbors  were  called 
to  testify,  the  trial  court  defined  neighborhood  as  follows:  "Neighborhood  means 
the  neighborhood  in  which  the  party  resides,  which  includes  where 
he  moves  and  circulates  and  transacts  his  business,  and  attends  church,  stores, 
mill,  and  mixes  generally  with  the  people  in  the  usual  calls  of  life,  and  is  best 
known,  not  extending  to  any  great  number  of  miles,  and  not  extending  beyond 
the  same  immediate  section  of  his  residence,  and  such  acquaintances  must  be 
within  that  limit."  The  appellate  court  said:  "I  do  not  see  how  it  is  possible 
that  the  definition  given  by  the  court  of  the  phrase  'neighbors  and  acquaint- 
ances' could  have  prejudiced  the  prisoner.  It  is  not  necessary  for  us  to  deter- 
mine whether  said  definition  is  or  is  not  entirely  correct.  The  manifest  objecl 
of  the  rule  is  to  find  out  the  general  reputation  of  the  person  sought  to  be  im- 
peached or  sustained;  and  certainly  where  a  man  is  well  known  he  has  a  reputa- 
tion either  for  honesty  or  dishonesty.  And  any  one  who  is  well  acquainted  with 
those  among  whom  such  a  person  mingles,  and  who  knows  him  well,  is  compe- 
tent to  speak  of  the  reputation  he  has  among  these  people."  State  v.  Henderson^ 
29  W.  Va.  147,  1  S.  E.  225,  239. 

Nemo  Ust  H ceres  Viventis, 

See  the  title  HEIR,  HEIRS  AND  THE  LIKE,  vol.  7,  p.  64. 

NepKew  or  Niece. 

See  the  title  IMPLIED  CONTRACTS,  vol.  7,  p.  308. 

NET  RECOVERY.— Where  a  decree  has  been  rendered  in  the  circuit  court 
for  a  certain  sum,  and  the  plaintiff,  not  satisfied  therewith,  obtains  an  appeal  tc 
this  court,  where  the  decree  is  affirmed,  and  four  parties  interested  therein  em 
ploy  an  additional  attorney  to  obtain  a  rehearing  of  said  cause,  and,  in  the  event 
the  same  is  reversed,  and  further  prosecuted,  agree  to  pay  him  one  thousand 
dollars  certain,  and  a  contingent  fee  of  five  per  cent,  on  the  net  recovery  in  ex- 
cess of  the  decree  rendered  in  the  circuit  court,  said  fees  to  be  paid  pro  rata  by 
said  four  parties,  said  contract  is  unambiguous,  needs  no  construction,  and  i^ 
enforceable  against  each  of  said  four  parties.  The  court  said:  "What  is  meant 
by  the  net  recovery  in  the  connection  in  which  it  is  used?  Surely  the  net  re. 
covery  was  intended  to  mean  the  excess  over  and  above  that  already  decreed  '.n 
the  circuit  court,  less  the  amount  to  which  Nancy  Engle  would  be  entitled,  which 
is  shown  to  have  been  ten  thousand  dollars."  Camden  v.  McCoy,  48  W.  Va.  377. 
379,  37  S.  E.  637. 

Ne  Unques  Accouple. 

See  the  title  ABATEMENT,  REVIVAL  AND  SURVIVAL,  vol.  1,  p.  9. 

Ne  Unques  Executor, 

See  the  title  EXECUTORS  AND  ADMINISTRATORS,  vol.  5,  p.  703. 

Ne-w  Case. 

See  the  title  AMENDMENTS,  vol  1,  p.  330. 
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Neiwly-Discovered  Evidence. 

See  the  title  NEW  TRIALS. 

Ne\r  Matter. 

See  the  title  AMENDMENTS,  vol.  1,  p.  338. 

Ne\r  Promise. 

See  the  titles  BANKRUPTCY  AND  INSOLVENCY,  vol.  2,  p.  248;  EX- 
ECUTORS AND  ADMINISTRATORS,  vol.  5,  p.  716;  LIMITATION  OF 
ACTIONS,  vol.  9,  p.  432. 

NEW  RIGHTS.— See  Randolph  v.  Longdale  Iron  Co.,  84  Va.  457,  4«,  5  a 
E.  30.    And  see  ifenerally,  the  title  PUBLIC  LANDS. 

NEWSPAPERS- 
CROSS  REPERENCBS. 

Sec  the  titles  CONSTITUTIONAL  LAW,  vol  3,  p.  207;  CONTEMPT,  vol 
3,  p.  250;  JUDICIAL  SALES  AND  RENTINGS,  vol.  8,  pp.  682,  697;  LIBEL 
AND  SLANDER,  vol.  9,  p.  248;  NOTICE;  SERVICE  OF  PROCESS;  SHER- 
IFFS' SALES. 

As  to  admissibility  of  testimony  of  newspaper  editor  to  prove  due  publication  oi 
advertisement  under  trustee's  sale,  see  the  title  TRUSTS  AND  TRUSTEES. 


No  Peculiar  Privilege  of  Publication. 

— An  editor  of  a  newspaper  has  no  pe- 
culiar privilege  of  publishing  what  is 
injurious  to  another.  He  can  only 
publish  with  impunity  that  which  any 
3ther  person  would  have  an  equal  right 
to   publish   in  a   newspaper.     Sweeney 


V.  Baker,  IS  W.  Va.  168. 

"The  law  takes  qo  cognizance  oi 
newspapers;  and  there  is  no  distinction 
between  the  publication  by  the  pro- 
prietors of  a  newspaper,  and  a  publica- 
tion by  any  other  person."  Sweeney  v. 
Baker,  13  W.  Va.   182. 


NEW  TRIALS. 

I.  Definition,  Object  and  Distinction,  431. 

A.  New  Trial  Defined,  431. 

B.  Demurrer  to  Evidence  Distinguished,  431. 

C.  Venire  Facias  De  Novo  Distinguished,  431. 

1.  Similarity,  431. 

2.  Different  as  to  Origin,  431. 

3.  Difference  as  to  Appearance  of  Matter  on  Record  as  a  Ground,  432. 

II.  Nature,  Scope  and  Object  of  Remedy,  432. 
III.  Oronnds  of  Motion,  433. 

A.  In  General,  433. 

B.  Irreg-ularities  and  Errors  Generally,  433. 

C.  Merely  to  Impeach  Testimony  of  Witness,  434. 

D.  Admission  or  Exclusion  of  Evidence,  434. 

E.  Errors  in  Givinf^  or  Refusing  Instructions,  436. 

F.  Submission  of  Case  to  Jury,  439. 

G.  Misconduct,    Undue  Influence,   Misunderstanding'  and    Disqualifica- 

tion, 439. 
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1.  Grounds  Cotistitutiiig'  MUcoaduct,  439. 

a.  Improper  Ceuduct  ia  Another  Case,  439. 

b.  Mode  of  Arriviugr  at  Verdict,  439. 

c.  Remarks  of  Juror  during'  Trial,  439. 

d.  Drinking  Spirituoos  I^iquors,  439. 

e.  Separation,  439. 

f.  Carrying  Papers  to  Jnrjr  Room,  440. 

g.  Manner  of  Arrirtng  at  Verdict,  440. 

2.  Improper  Influences  and  Motives,  440. 

3.  Misunderstandiajt*  441. 

4.  Disqualification,  441. 

a.  Nonpayment  of  Capitation  Tax,  441. 

b.  Bias  or  Prejudice,  442. 

c.  Formation  and  Expression  of  Opinion,  442. 

5.  Time  of  Making  Objections,  443. 

H.  Mistake,  Accident,  Inadvertence  or  Surprise,  445. 
I.  Newly  Discovered  Evidence,  447. 

1.  In  General,  447. 

2.  Must  Have  Been  Discovered  Since  Trial,  448. 

3.  Necessity  for  Exercise  of  Diligence  before  Trial,  448. 

4.  Probability  of  Producing  Different  Result,  449. 

5.  Must  Not  Be  Merely  Cumulative  or  Corroborative,  449. 

6.  Affidavit  of  Applicant,  450. 

'        J.  Improper  Conduct  of  C«nrt,  Counsel,  Parties  or  Audience,  451. 
K.  Irregrnlarities  at  Trial,  452. 
L.  Errors  in  Verdict,  452. 

1.  Responsiveness,  452. 

2.  Nonjoinder,  453. 

3.  Assessment  of  Damag-ca,  453. 

4.  Verdict  without  Evidence,  453. 

5.  Verdict  Contrary  to  Law,  454. 

6.  Verdict  Contrary  to  or  ag'ainst  Weight  of  Evidence,  454. 

a.  General  Rule,  454. 

b.  Must  Be  Manifestly  against  Weight  of  Evidence,  457. 

c.  Mere  Difference  of  Opinion  t>etween  Court  and  Jury,  458. 

d.  Conflicting  Evidence,  459. 

7.  Excessive  or  Inadequate  Damages,  460. 

8.  Verdict  upon  Plea  of  No  Assets,  460. 

9.  Amendment  in  Absence  of  Jnror,  460. 

10.  Effect  of  Sheriff  in  Charge  of  Jury  Testifying,  460. 

11.  Irregularity  and  Form,  461. 

M.  Excessive  or  Inadequate  Damages,  461. 

N.  Statement  of  Facts  on  Which  Opinion  Granting  Is  Based,  461. 

IV.  The  Application,  46i. 

A.  Necessity,  461. 

1.  General  Rule,  461. 

2.  When  Motion  Unnecessary,  461. 

B.  To  Whom  Application  Made,  461. 

1.  Former  Boctrine,  461. 

2.  Motion  ki  Trial  Court,  462. 

C.  Form,  463. 

D.  Discretion  of  Court,  463. 
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E.  Time  of  Making^  Applicatioa,  463. 

F.  Who  May  Make  Applicatioa,  443. 

G.  Presence  of  Accused  When  Application  Made,  464. 
H.  Evidence  to  Support  Motion,  464. 

I.  Principles  Governing^  Appellate  Court  When   Evidence  Is  Conflict 

ing,  467. 
J.  Simultaneous  Motions  for  Arrest  of  Judgment  and  New  Trial,  468. 
K.  Imposition  of  Terms.  468. 

1.  General  Rule,  468. 

2.  In  Action  of  Ejectment,  468. 

3.  Payment  of  Costs,  469. 
L.  Number  of  Applications,  470. 

M.  Limitation  to  Grounds  on  Which  Motion  Based,  470. 
N.  Continuance  of  Motion,  470. 
O.  Setting  Aside  Order,  471. 

V.  Effect  ol  Motion  as  Suspending  Judgment,  471. 
VI.  Review,  471. 

A.  Power  to  Review,  471. 

B.  Granting  and  Refusing  New  Trials,  471. 

1.  Generally,  471. 

2.  Distinction  between  Order  Granting  and  Order  Denying,  471. 

3.  Appeal  from  Order  Granting  New  Trial,  472. 

4.  What    Considered     by    Reviewing    Court. in    Determining    Evi 

dencc,  472. 

C.  Necessity  of  Motion  as  Condition  of  Review,  472. 

D.  Presumptions  of  Regularity  in  Proceedings,  473. 

VII.  In  Criminal  Oases,  474. 
VIII.  In  Equity,  47s. 

A.  Party  Applying  Must  Show  Diligence  at  Law,  475. 

B.  Grounds,  475. 

C.  Equity  Relief  against  Judgments  in  General,  476. 

D.  Certification  of  Verdict  and  Kntry  of  Final  Decree,  476. 

E.  Practice  Where  New  Trial  Is  Awarded,  476. 

IX.   Costs,  476. 

CROSS  REFERENCES. 

See  the  titles  APPEAL  AND  ERROR,  vol.  1,  p.  418;  ARGUMENTS  OF 
COUNSEL,  vol.  1,  p.  713;  ASSAULT  AND  BATTERY,  vol.  1,  p.  729;  BILL 
OF  PARTICULARS,  vol.  2,  p.  376;  BILL  OF  REVIEW,  vol.  2,  p.  384; 
BONDS,  vol.  2,  p.  507;  CERTIORARI,  vol.  2,  p.  734;  CHANGE  OF  VENUE, 
vol.  2,  p.  780;  COSTS,  vol.  3,  p.  604;  COURTS,  vol.  3,  p.  696;  DISMISSAL, 
DISCONTINUANCE  AND' NONSUIT,  vol.  4,  p.  683;  DRUNKENNESS,  vol. 
I,  p.  834;  EXCEPTIONS,  BILL  OF,  vol.  5,  p.  357;  EXEMPLARY  DAMAGES, 
vol.  5,  p.  748;  FINES  AND  COSTS  IN  CRIMINAL  CASES,  vol.  6,  p.  40; 
HOMICIDE,  vol.  7,  p.  104;  INDICTMENTS,  INFORMATIONS  AND  PRE- 
SENTMENTS, vol.  7,  p.  371;  INJUNCTIONS,  vol.  7,  p.  512;  INSTRUC- 
TIONS, vol.  7,  p.  701;  JUDGMENTS  AND  DECREES,  vol.  8,  p.  161;  JURIS- 
DICTION, vol.  8,  p.  842;  JURY,  vol.  9,  p.  1;  MISTAKE  AND  ACCIDENT, 
vol.  9,  p.  857;  MOTIONS,  ante,  p.  123;  OPEN  AND  CLOSE;  QUESTIONS 


New  Trials 


431 


OF  LAW  AND  FACT;  REMITTITUR;  VARIANCE;  VENUE;  VERDICT; 
WITNESSES. 

As  to*  the  absence  of  accused  at  trial  as  ground  for  new  trial,  see  the  title 
CRIMINAL  LAW,  vol.  4,  pp.  l,  55.  As  to  new  trial  in  probate  of  wills,  see  the 
title  WILLS.  As  to  demurrer  to  evidence  as  analogous  proceeding,  see  the 
title  DEMURRER  TO  THE  EVIDENCE,  vol.  4,  pp.  514,  516.  As  to  new  trial 
upon  determination  of  evidence,  see  the  title  DEMURRER  TO  THE  EVI- 
DENCE, vol.  4,  pp.  514,  539.  As  to  the  trial  for  a  higher  offense  and  the  new 
trial,  see  the  title  AUTREFOIS,  ACQUIT  AND  CONVICT,  vol.  2,  p.  181. 
As  to  new  trials  in  ejectment  cases,  see  the  title  EJECTMENT,  vol.  4,  pp.  871, 
917,  918.  As  to  new  trials  in  libel  and  slander  cases,  see  the  title  LIBEL  AND 
SLANDER,  vol.  8,  pp.  248,  297.  As  to  new  trials  in  burglary  cases,  see  the  title 
BURGLARY  AND  HOUSEBREAKING,  vol.  2,  p.  654.  As  to  bill  of  exceptions 
to  a  judgment  overruling  a  motion  for  a  new  trial,  seethe  title  EXCEPTIONS, 
BILL  OF,  vol  5,  pp.  357,  382.  As  to  setting  aside  proceedings  on  demurrer  to  evi- 
dence as  ground  of  new  trial,  see  the  title  DEMURRER  TO  THE  EVIDENCE, 
vol.  4,  pp.  514,  539.  As  to  errors  in  amending  and  correcting  judgments  as  ground 
for  new  trial,  see  the  title  JUDGMENTS  AND  DECREES,  vol.  8,  pp.161,  521.  As 
to  due  process  of  law  in  setting  aside  war  trespass  judgments,  see  the  title  CON- 
STITUTIONAL LAW,  vol.  3,  pp.  140,  211,  et  seq.  As  to  new  trials  in  equitv, 
see  the  title  ISSUES  TO  THE  JURY,  vol.  8,  p.  43.  As  to  the  grant  of  a  writ 
of  prohibition  to  restrain  the  allowance  of  a  new  trial,  see  the  title  PROHIBI- 
TION. As  to  excessive  or  inadequate  damages  as  grounds  for  new  trials,  see 
the  title  DAMAGES,  vol.  4,  pp.  162,  102. 


I.  Definition,  Object  and  Dis- 
tinction. 


dence,  which  do  not  necessarily  result 
therefrom;  whilst  in  the  latter  case,  the 
exceptor  waives  all  of  his  oral  testi- 
mony, and  must  succeed,  if  at  all,  by 


A.   NEW  TRIAL  DEFINED. 

A  new  trial  is  a  rehearing  of  the  le-     ,       .       ^^    ^  ^.           j-  i.     r  ^i_     • 
,     .   ,         ^    ,                               J-       ^  J    showmg  that  the  verdict  of  the  jury  is 
gal  rights  of  the  parties,  upon  disputed  ,  ^^^^^^ ^    ^^^^   ^^^^j ^^  ''^^^^ 


erroneous,  upon  the  testimony  of  the 
I  successful  party.  Creekmur  v.  Creek- 
]  mur,  75  Va.  430. 

C.     VENIRE    FACIAS    DE    NOVO 
DISTINGUISHED. 

1.  Similarity. 
A  venire  facias   de  novo  and  a  new 

trial  are  very  different  things,  though 
alike  in  some  points.  They  agree  in 
the  particular  that  a  new  trial  takes 
place  in  both  instances,  and  that  the 
court  may  or  may  not  grant  either. 
Kinney  v.  Beverley,  2  Hen.  &  M.  318, 
327;  Brown  v.  Ralston,  4  Rand.  505, 
517. 

2.  Diflfcrcnt  as  to  Origin. 
They   differ  in   the   particular   that  a 


facts,  before  another  jury,  granted  by 
the  court  on  motion  of  the  party  dis- 
satisfied with  the  result  of  the  previous 
trial,  upon  a  proper  case  being  pre- 
sented for  the  purpose.  Bouv.  La  at 
Diet. 

B.     DEMURRER     TO     EVIDENCE 
DISTINGUISHED. 

See  generally,  the  title  DEMURRER 
TO  THE  EVIDENCE,  vol.  4,  p.  514. 

The  difference  between  the  effect  of 
a  demurrer  to  evidence  and  a  motion 
for  a  new  trial  founded  upon  a  certifi- 
cate of  the  evidence,  is,  that  in  the 
former  case  the  demurrant  is  con- 
sidered as  admitting  the  truth  of  his 
dversary's  evidence,  and  all  just  in- 
ferences to  be  drawn  therefrom  by  a  venire  facias  s  the  ancient  proceeding 
jury,  and  as  waiving  all  his  evidence,  of  the  common  law.  A  new  trial  is 
\^hich  conflicts  with  that  of  his  adver-  only  a  new  invention,  introduced  on  ac- 
sary,  and   all   inferences   from  his   evi-  i  count  of  the  severity  of  the  judgment 
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in  attaint,  to  avoid  which  it  was 
thought  better  to  proceed  in  a  m'lder 
way,  and  so  new  trials  were  introduced. 
Kinney  v.  Beverley,  2  Hen.  &  M.  318, 
327;  Brown  v.  Ralston,  4  Rand.  505, 
517. 

Distinguished  as  to  Verdict  upon 
Which  Granted. — They  likewise  differ 
in  the  respect  that  new  trials  are  gen- 
erally granted  where  a  general  verdict 
is  found;  a  venire  facias  de  novo  upon 
a  special  verdict.  Kinney  v.  Beverley, 
2  Hen.  &  M.  318,  327;  Brown  v,  Rals- 
ton, 4  Rand.  505,  517. 

8.  Difference  as  to  Appearance  of  Mat- 
ter on  Record  at  a  Ground. 
But  the  most  material  difference  be- 
tween them  is  that  a  venire  facias  de 
novo  must  be  granted  upon  matter  ap- 
parent upon  the  record;  while  a  new 
trial  may  be  granted  upon  things  ex- 
traneous to  the  record,  if  the  record 
be  ever  so  right;  or  if  the  verdict  ap- 
pear to  be  contrary  to  the  evidence 
given  at  the  trial;  or  if  it  appear  that 
the  judge  has  given  wrong  directions. 
In  either  of  these  cases  a  new  trial  will 
be  granted;  but  it  is  otherwise  as  to  a 
venire  facias  de  novo,  which  can  only 
be  granted  in  one  of  two  cases,  that 
is,  where  it  appears  upon  the  face  of 
the  verdict,  that  the  verdict  is  so  im- 
perfect, that  no  judgment  could  be 
given  upon  it;  or,  where  it  appears  that 
the  jury  ought  to  have  found  other  facts 
differently.  Kinney  v.  Beverley,  2  Hen. 
&  M.  318,  327;  Brown  v.  Ralston,  4 
Rand.  505,  517. 

IL  Nature,  Scope    and  Object 
of  Remedy. 

In  Ejectment  Cases — See  the  title 
EJECTMENT,  vol.  4,  p.  871,  917. 

Prot)erly  acting,  a  court  should  hold 
a  stricter  course  towards  plaintiffs  mov- 
ing for  new  trials  in  ejectment,  than 
towards  defendants.  Deems  v.  Quar- 
rier,  3  Rand.  476. 

Where  Parties  Have  Liberty  to  Go 
Fully  into  Evidence. — If  the  parties  in 
an  action  at  law  are  at  liberty  by  the 


issue  to  go  fully  into  the  examination 
of  evidence,  and  having  done  so,  a 
verdict  is  found,  after  a  fair  -trial,  a 
court  of  chancery  ought  not  to  direct 
a  new  trial.  Ambler  v.  Wyld,  2  Wash. 
36.  Aliter,  if  part  of  the  evidence  was 
suppressed  by  the  court.  Ambler  v. 
Wyld.  2  Wash.  36. 

Grant  of  New  Trial  as  to  Part  of  Is- 
sue.— When  a  verdict  is  set  aside  as  to 
one  issue  it  must  be  set  aside  in  toto. 
Gardner  r.  Vidal,  6  Rand.  106. 

The  new  trial  may  be  limited  to  a 
single  point,  to  a  single  issue,  or  a 
particular  question,  or  even  to  a  part 
of  the  demand  sued  for  without  reopen- 
ing the  whole  case.  This  principle  is 
applicable  to  actions  of  ejectment  as 
well  as  to  other  civil  actions.  Fry  v. 
Stowers,  98  Va.  417,  36  S.  E.  482, 
disapproving  Shiflett  v,  Dowell,  90  Va. 
745,  19  S.   E.  848. 

Grant  as  to  One  or  More  Coparties. 
— In  trespass  against  two,  if  one  be 
found  guilty,  and  the  other  be  ac- 
quitted, a  new  trial  can  not  be  awarded 
on  the  motion  of  the  convicted  defend- 
ant.    Boswell  V.  Jones,  1  Wash.  323. 

In  Guerrant  v.  Tinder,  Gilmer  36,  it 
is  held,  that  in  an  action  of  malicious 
prosecution  against  several  defendants, 
some  of  whom  were  found  not  guilty, 
on  motion  for  a  new  trial,  by  those 
found  guilty,  because  the  evidence  for 
them  was  improperly  excluded,  a  new 
trial  will  be  given,  as  to  those  found 
guilty  only. 

In  Kemp  v.  Com.,  18  Gratt.  969,  978. 
it  is  held,  that  where  several  persons 
who  are  tried  for  the  same  felony,  are 
found  guilty,  the  court  may  grant  a 
new  trial  to  one  of  them  and  render  a 
judgment  against  the  others. 

In  an  action  of  trover  and  conver- 
sion against  two,  where  the  defendants 
appear  and  file  a  joint  plea  of  not 
guilty  and  issue  is  thereon  joined.  The 
jury  find  both  defendants  guilty,  by  a 
joint  verdict,  and  a  motion  is  made  by 
the  defendant  to  set  aside  such  verdict 
and  grant  a  new  trial,  it  is  competent 
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and  proper  for  the  court  to  grant  the 
motion,  if  the  court  is  clearly  of  the 
opinion  that  there  was  no  evidence 
against  one  of  the  defendants,  before 
the  jury  tending  to  fix  a  legal  liability 
upon  him  in  the  action.  If  the  verdict 
in  such  case  be  set  aside  as  to  one  of 
the  defendants,  no  judgment  can  be 
rendered  against  the  other.  Tracy  v. 
Cloyd,  10  W.  Va.  19. 

III.  Grounds  of  Motion. 

A.  IN  GENERAL. 

A  new  trial  will  be  awarded  when- 
ever it  appears  to  be  necessary  for  the 
purposes  of  justice;  whenever  it  ap- 
pears that  the  ends  of  justice  will  be 
best  served  by  such  course.  Maupin  v. 
Insurance  Co.,  53  W.  Va.  557,  569,  45 
S.  E.  1003. 

B.  IRREGULARITIES    AND     ER- 
RORS GENERALLY. 

Comment  by  Court  on  Evidence. — It 

has  beeo  held,  that  the  comment  of 
the  court  upon  the  evidence,  where  it 
constituted  the  expression  of  an  opin- 
ion upon  the  weight  of  the  evidence, 
and  calculated  to  mislead  the  jury,  was 
ground  for  setting  aside  the  verdict  and 
awarding  a  new  trial.  McDowell  v. 
Crawford,  11  Gratt.  377. 

Variance. — See  generally,  the  title 
NAMES,  ante,  p.  335. 

Where  a  declaration  in  assumpsit 
charges  common  carriers  or  bailees  for 
hire,  for  loss  or  damage  generally,  and 
an  agreement  is  proven  showing  that 
the  transportation  was  at  the  plaintiffs 
risk,  which  imposes  a  different  liability 
than  that  charged,  and  a  verdict  is  ren- 
dered against  the  carriers,  it  should  be 
set  aside  and  a  new  trial  granted  for 
reason  of  the  variance.  Baltimore,  etc., 
Railroad  v.  Rathbone,  1  W.'  Va.  87.  88. 

Nonjoinder  of  Issue  on  Special  Plea. 
— In  a  proceeding  by  motion  to  re- 
cover a  judgment  for  money,  the  de- 
fendant pleaded  non  assumpsit  and  a 
special  plea  of  set-off  under  §  3299  of 
the  Virginia  Code.  Issue  was  taken  on 
the  plea  of  non  assumpsit,  but  no  rep- 


lication was  filed  to  the  special  plea,, 
and  no  evidence  offered  thereunder. 
The  jury  was  sworn  to  try  the  issues 
joined.  After  the  verdict  for  the  plain- 
tiff, the  defendant  moved  to  set  it  aside 
because  no  issue  had  been  joined  on 
the  special  plea.  Held,  that  the  motion 
came  too  late.  The  defendant  had  the 
right  to  demand  a  replication,  and,  hav- 
ing failed  to  do  so,  he  is  deemed  to  have 
consented  to  a  trial  on  the  pleadings 
as  they  were.  Briggs  v.  Cook,  99  Va. 
273,  38  S.   E.    148. 

Failure  to  Enforce  Rule  of  Practice. 
— Where  a  defendant  has  had  a  fulU 
fair  trial  upon  an  indictment  for  a  fel- 
ony, the  appellate  court  will  not  reverse 
the  judgment  and  set  aside  the  verdict 
rendered  after  such  trial,  for  an  error 
in  not  enforcing  a  rule  of  practice  in 
the  trial  of  the  case,  when  it  clearly  ap- 
pears from  the  whole  case  "that  the 
rights  of  the  defendant  could  not  pos- 
sibly have  been  prejudiced  or  effected 
thereby.  State  v.  Bickle,  53  W.  Va. 
597,    598,    45    S.    E.    917. 

Evidence  Does  Not  Show  That  Of- 
fense Committed  within  Jurisdiction. — 
It  is  error  for  a  circuit  court  to  refuse 
to  set  aside  the  verdict  of  a  jury,  and 
grant  a  new  trial,  where  a  party  is  con- 
victed of  a  misdemeanor,  where  no  evi- 
dence is  adduced  at  the  trial  showini? 
the  offense  to  have  been  committed 
within  the  jurisdiction  of  the  court  try- 
ing the  case.  State  v.  McGahan,  48  W. 
Va.  438,  37  S.   E.  573. 

Confused  Condition  in  Record.^ 
Where  the  record  shows,  that  a  plea 
was  filed  before  the  declaration,  aid 
no  special  pleas  in  writing  were  filciU 
yet  instructions  were  given  to  the  jury 
on  the  assumption,  that  such  spec!  1 
pleas  were  filed,  and  the  certified  evi- 
dence in  the  case  shows,  it  was  taken 
with  reference  to  special  pleas,  in  such 
a  confused  state  of  the  record  the  ap- 
pellate court  will  reverse  the  judgment,, 
set  aside  the  verdict  and  grant  a  new 
trial.  Phares  v.  Saunders,  18  W.  Va. 
336. 
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Demurrer   Erroneously    Sustained. — 

Where  additional  statements  are  filed 
by  the  plaintiff  in  an  action  upon  an 
insurance  policy,  which  are  necessary 
in  order  to  allow  the  plaintiff  to  show 
material  facts  therein  stated  bearing 
upon  the  waiver  by  the  defendant  of 
conditions  contained  in  the  policy,  and 
the  court  erroneously  sustains  a  de- 
murrer to  such  statements,  and  thereby 
precludes  the  plaintiff  from  producing 
testimony  upon  said  points,  the  court 
may  at  a  subsequent  term  set  aside  the 
order  sustaining  the  demurrer.  And 
where  a  demurrer  thus  sustained  had 
precluded  the  plaintiff  from  introduc- 
ing material  testimony  upon  the  trial, 
and  the  court,  having  discovered  the 
error,  sets  aside  the  verdict  of  the  jiiry 
and  awards  a  new  trial  upon  that 
ground,  this  is  not  error.  Rheims  v. 
Standard  Fire  Ins.  Co.,  39  W.  Va.  672, 
20  S.  E.  670. 

Plea  of  Payment  without  Craving 
Oyer  of  Bond. — In  debt  on  a  bond,  if 
the  declaration  describe  it  as  a  writing 
obligatory  for  a  sum  of  money;  and 
the  defendant,  without  praying  oyer 
of  the  bond,  plead  payment,  and  also 
several  other  pleas,  alleging  perform- 
ance of  a  condition,  according  to  which 
the  bond  was  to  be  discharged,  by  the 
delivery  of  a  certain  quantity  of  iron; 
and,  issue  being  joined  thereupon,  the 
parties  go  to  trial;  and  it  appears,  by 
bill  of  exceptions,  that  the  evidence  be- 
fore the  jury  did  not  apply  to  the  plea 
of  payment,  but  to  the  other  pleas  only; 
a  verdict  for  the  defendant  ought  to 
be  set  aside,  and  a  new  trial  awarded 
with  leave  to  him  to  take  oyer  of  the 
condition  of  the  bond,  and  plead  dc 
novo.     Beatty  v.  Smith,  5  Munf.  39. 

C.  MERELY  TO  IMPEACH  TESTI- 
MONY OF  WITNESS. 

It  is  a  rule  of  law  that  a  party  volun- 
tarily going  to  trial  does  so  at  his  peril; 
and  he  can  not  have  a  new  trial  merely 
to  give  him  an  opportunity  of  impeach- 
ing the  testimony  of  a  witness  of  which 
he   was  apprised,  or  could   have   been 


apprised  beforehand,  and  of  the  very 
purpose  for  which  the  witness  was  to 
be  called.  Farmer's,  etc.,  Warehouse 
Co.  V,  Pridemore,  55  W.  Va.  451,  47  S. 
E.  258. 

D.    ADMISSION    OR  EXCLUSION 
OF  EVlDiiNCK 

See  generally,  the  title  EVIDENCE, 
vol.    5,   pp.   295,   345. 

In  Chancery. — See  generally,  the 
tftle  ISSUES  TO  THE  JURY,  vol.  8, 
pp.  43,  73. 

In  Common-Law  Cases. — ^The  rule  in 
common-law  cases  is  that  if  the  court 
rejects  the  legal  evidence  offered  by  a 
party  and  the  jury  finds  the  verdict  for 
the  other  party,  the  verdict  will  be  set 
aside  on  a  motion  for  a  new  trial,  even 
though  the  court  may  believe  that  the 
verdict  of  the  jury  ought  not  and  would 
not  have  been  different,  had  the  re- 
jected evidence  been  considered  by  the 
jury.    Corder  v.  Talbott,  14  W.  Va.  277. 

Where  the  trial  court  improperly  ex- 
cludes evidence  from  the  jury  offered 
by  the  party  against  whom  the  verdict 
is  found,  such  ruling  constitutes  ground 
for  a  new  trial,  unless  it  is  manifest 
from  the  record  that,  notwithstanding 
such  misruling,  the  party  complaining 
could  not  have  been  prejudiced  thereby, 
and  that  the  verdict  conforms  to  the 
substantial  justice  of  the  case.  Krell 
Piano  Co.  v,  Kent,  39  W.  Va.  294,  19 
S.  E.  409. 

When  the  court  below  refused  to  re- 
ceive evidence  on  the  part  of  a  defend- 
ant to  prove  that  the  title  to  a  slave 
was  in  himself,  because  the  plea  was 
not  guilty,  the  judgment  was  reversed, 
a  new  trial  awarded,  and  the  evidence 
directed  to  be  received  in  mitigation  of 
damages  only.  Ballard  v.  Leavell,  5 
Call  531. 

Generally,  a  judgment  in  a  criminal 
case  will  be  reversed  where  illegal  or 
improper  evidence  has  been  allowed 
to  go  to  the  jury,  but  this  rule  is  in- 
applicable where  the  evidence  com- 
plained of  was  admissible,  and  the  trial 
court  instructed  the  jury  to  disregard 
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it  if  they  had  rea^nable  doubt  as  to  | 
its  applicability,  and  the  verdict  clearly 
shows  that  no  weight  was  given  to  it 
by  the  jury.     Litton  v.  Com.,  101  Va. 
833,  44  S.  E.  923. 

Where  a  demurrer  erroneously  sus- 
tained has  precluded  the  plaintiff  from 
introducing  material  testimony  upon 
the  trial,  and  the  court,  having  discov- 
ered the  error,  sets  aside  the  verdict  of 
the  jury,  and  awards  a  new  trial  upon 
that  ground,  this  is  not  error.  Rheims 
V.  Standard  Fire  Ins.  Co.,  39  W.  Va. 
672,  20   S.   E.  670. 

Where  illegal  evidence  is  admitted 
against  the  objection  of  a  party,  it  will  I 
be  cause  for  setting  aside  the  verdict, 
unless  it  clearly  appear  that  the  ob-  j 
jecting  party  was  not  prejudiced 
thereby.  Dent  v.  Pickens,  34  W.  Va. 
240.  12  S.  E.  698. 

Necessity  for  Prejudice. — Where  the 
appellate  court  can  not  see  that  the 
party  objecting  to  the  admission  of  evi- 
dence would  be  injured  thereby  it  will 
not  reverse  the  judgment  on  account 
of  such  admission,  though  it  may  have 
been  erroneous,  and  vice  versa.  Travel- 
ers' Ins.  Co.  V.  Harvey,  82  Va.  949,  5 
S.  E.  553;  Johnson  v.  Jennings,  10 
Gratt.  1. 

The  supreme  court  will  not  reverse 
a  judgment  because  of  the  action  of 
the  trial  court  in  receiving  illegal  or 
improper  evidence,  where  it  appears 
the  case  was  otherwise  completely 
made  out,  and  the  illegal  evidence  did 
not  and  could  not  have  affected  the 
result,  nor  where  the  same  evidence 
was  subsequently  given  in  by  other 
witnesses  without  objection.  Norfolk 
R.,  etc.,  Co.  V.  Spratley,  103  Va.  379, 
49  S.   E.  502. 

Where  evidence,  which  tends  to 
prove  an  item  which  may  or  which  may 
not  have  been  taken  into  account  by 
the  jury  in  fixing  their  verdict,  is  im- 
properly rejected,  and  it  is  manifest 
and  plain  that  outside  of  such  item  un- 
der the  evidence,  there  was  ground  for 
finding  a  verdict  for  at  least  the  amount 
found  by  the  jury,  and  a  new  trial  is 


refused  by  the  lower  court,  the  ap- 
pellate court  will  not,  for  that  cause, 
reverse  the  judgment.  Bartlett  v,  Pat- 
ton,  33  W.  Va.  71,  10  S.  E.  21. 

It  has  been  held,  that  where  evidence 
of  payment  which  in  any  view  is  im- 
proper under  the  pleadings,  and  cal- 
culated to  change  the  result  to  the  prej- 
udice of  a  party,  that  its  admission  is 
error,  and  a  verdict  should  be  set  aside 
and  a  new  trial  awarded.  Arnold  v. 
Cole,  42  W.  Va.  663,  26  S.  E.  312. 

Irrelevant  Testimony. — If  irrelevant 
testimony  admitted  is  of  such  a  charac- 
ter as  that  it  could  not  possibly  injure 
the  opposite  party,  it  is  not  good 
ground  for  granting  a  new  trial.  Hoff- 
man V.  Alderson,  9  W.  Va.  616. 

To  authorize  the  granting  of  a  new 
trial  for  the  reason  that  irrelevant  evi- 
dence has  been  admitted,  the  evidence 
must  not  only  be  irrelevant  but  it  must 
be  of  such  a  nature  that  its  admission 
may  have  prejudiced  the  prisoner. 
State  V.  Kinney,  26  W.  Va.  141.  See 
also.  State  v.  Yates,  21  W.  Va.  761. 

Refusal  to  Admit  Written  Statement 
Discrediting  Former  Testimony. — Any 
written  statement  made  by  a  witness, 
before  he  gives  his  evidence  before  the 
jury,  which  tends  to  contradict  his  evi- 
dence upon  any  material  point,  is  com- 
petent; and,  if  the  court  refuses  to  ad- 
mit it,  the  judgment  will  be  reversed 
and  a  new  trial  awarded.  State  v.  Kin- 
ney, 26  W.  Va.  141. 

Excluding  Cross  -  Examination.  — 
Where  the  trial  court,  by  reason  of  a 
too  rigid  adherence  to  the  technical 
rules  of  procedure,  excludes  the  proper 
cross-examination  of  a  claimant  of 
property  in  controversy  from  the  con- 
sideration of  the  jury,  the  judgment  will 
be  reversed,  the  verdict  set  aside,  and 
a  new  trial  awarded,  unless  the  evi- 
dence, taken  as  a  whole,  including  the 
excluded  evidence,  plainly  and  decid- 
edly preponderates  in  favor  of  the 
verdict,  and  docs  not  involve  the  cred- 
ibility of  contradicting  witnesses. 
Wagoner  v.  laeger,  49  W.  Va.  61,  38 
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S.  E.  528.  See  generally,  the  title 
WITNESSES. 

O^iission  to  Direct  Evidence  to  Be 
Received   on   Second   Trial. — Where   a 
superior  court  of  common  law,  in   re- 
versing a  judgment  and  awarding  a  new  j 
trial,  assigns  the  reason  to  be  that  cer- 
tain   evidence    should    have    been     re- 
ceived on  the  former  trial,  but  fails  to  , 
direct    that,'   upon    renewed    trial,    such  : 
evidence  shall  be  received,  the  court  of 
appeals,  in  affirming  its  judgment,  will  I 
add   the    proper    direction    concerning 
the  evidence.     Brooke  v.  Shelly,  4  Hen. 
&   M.   266.  I 

Excluding  Evidence  to  Impeach  Wit- 
ness.— Where,  in  a  criminal  case,  the 
evidence  clearly  establishes  the  guilt  of 
the  accused,  an  erroneous  ruling  of  the 
trial  court  in  excluding  evidence  offer-  i 
ing  to  impeach  one  of  the  common-  , 
wealth's  witnesses  is  no  ground  for  a 
new  trial.  Sawyers  v.  Com.,  88  Va.  356, 
13  S.  E.  708. 

Where  Evidence  Excluded  Received 
Later. — A  new  trial  will  not  be  granted, 
however,  for  refusal  to  permit  certain 
evidence  to  be  introduced,  when  sub- 
stantially the  same  evidence  was  re- 
ceived without  objection  at  a  later 
stage  of  the  trial.  Norfolk,  etc.,  R.  Co. 
V.  Marpolc,  97  Va.  594,  34  S.  E.  462.        ' 

A  new  trial   will  not  be  granted  for 
refusal  to  permit  certain  evidence  to  be 
introduced  when  substantially  the  same  | 
evidence   was   received,   without   objec-  i 
tion,  at  a  later  stage  of  the  trial.    Bur- 
well  V.  Kinneaj-,  103  Va.  719,  49  S.  E.  , 
088. 

£.   ERRORS   IN   GIVING   OR    RE- 
FUSING INSTRUCTIONS. 

See    generally,    the  title    INSTRUC- 
TIONS, vol.  7,  p.  701. 
Right  of  Accused  to  Instructions^. — 

The  accused  is  entitled  to  a  full  and 
correct  statement  by  the  court  of  law 
applicable  to  the  evidence  in  his  case, 
and  any  misdirection  by  the  court  in 
point  of  law,  on  matters  material  to  the 


issue,   will   be   ground   for   a  new   trial. 
Honesty  v.  Com.,  81  Va.  283;  Muscoe 


V.  Com.,  86  Va.  44 J,  10  S.  E.  534;  Lucas 
V.  Claflin,  76  W.  Va.  269;  Dorr  v.  Cam- 
den, 55  W.  Va.  226,  46  S.  E.  1014. 

To  an  action  of  assumpsit  there  was 
a  plea  of  payment  and  of  the  statute  of 
limitations.  On  the  trial  the  plaintiff 
asked  the  court  to  instruct  the  jury  that 
in  passing  upon  the  plea  of  the  statute 
they  must  leave  out  of  the  computation 
of  time  all  the  period  extending  from 
the  2d  of  March,  1866,  to  January  1st, 
1869.  The  court  refused  to  give  the 
instruction,  and  plaintiff  excepted.  The 
jury  found  a  general  verdict  for  the 
defendant,  and  there  was  judgment  ac- 
cordingly. Held,  that  the  appellate 
court  would  reverse  the  judgment  for 
the  error  in  refusing  the  instruction, 
and  send  the  cause  back  for  a  new  trial. 
Danville  Bank  v.  Waddill,  27  Gratt.  448. 

Necessity  for  Prejudice. — The  gen- 
eral rule  is  that  error  in  giving  or  re- 
fusing to  give  certain  instructions 
affords  no  ground  for  reversing  a  judg- 
ment, when  it  is  evident  that  the  ap- 
pellant was  not  prejudiced  thereby.  If 
the  court  can  see  from  the  whole  rec- 
ord that  under  proper  instructions  a 
different  verdict  from  that  rendered 
could  not  have  been  rightly  found,  or 
that  the  party  complaining  could  not 
have  been  prejudiced  by  the  action  of 
the  court  in  giving  or  refusing  the  in- 
struction it  will  not  for  such  error  re- 
verse the  judgment  and  set  aside  the 
verdict.  Payne  v.  Grant,  81  Va.  164; 
Brighthope  R.  Co.  v.  Rogers,  76  Va. 
443;  Harman  v.  Lynchburg,  33  Gract. 
37,  43;  Baltimore,  etc.,  R.  Co.  v.  Mc- 
Kenzie,  81  Va.  71;  Snouffer  v.  Hans- 
brough,  79  Va.  166;  Leftwitch  v. 
Richmond,  100  Va.  164,  40  S.  E.  651; 
Brock  V.  Bear,  100  Va.  562,  42  S.  E. 
307;  Southern  R.  Co.  v.  Oliver,  102  Va. 
710,  47  S.  E.  862;  Moore  v.  Baltimore, 
etc.,  R.  Co.,  103  Va.  189,  48  S.  E.  88T; 
Richmond  R.,  etc.,  Co.  v.  Garthright,  9Z 
Va.  627,  24  S.  E.  267;  Wright  v.  In- 
dependence Nat.  Bank,  96  Va.  728,  32 
S.  E.  459;  Richmond  Passenger,  etc., 
Co.  V.  Steger,  101  Va.  319,  322,  43  S.  E. 
612;  Clark  v.  Richmond,  83  Va.  355,  & 
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S.  E.  369;  Leftwich  v.  Wells,  101  Va. 
255,  43  S.  E.  364;  Virginia  Portland 
Cement  Co.  v.  Lujck,  103  Va.  427,  49  S. 
E.  577;  Western  Union  Tel.  Co.  v. 
Reynolds,  77  Va.  173. 

But  when  an  erroneous  instruction 
has  been  given  by  the  court  to  the  jury, 
the  presumption  is  that  the  exceptor 
was  prejudiced  thereby,  and  the  verdict 
will  be  set  aside  on  account  thereof, 
unless  it  clearly  appears  from  the 
record  that  he  could  not  have  been 
prejudiced  thereby.  Ward  v.  Brown, 
53  W.  Va.  227,  230,  44  S.  E.  488. 

Inconsiatent  and  Contradictory  In- 
structions.— Where  instructions  are  in- 
consistent with  or  contradict  each 
other,  it  is  impossible  to  say  by  which 
the  jury  wa«  controlled,  and  the  ver- 
dict should  be  set  aside.  Richmond 
Passenger,  etc.,  Co.  v.  Steger,  101  Va. 
319,  43  S.  E.  612;  Norfolk,  etc.,  R.  Co. 
V.  Mann,  99  Va.  180,  37  S.  E.  849. 

Conflicting  instructions  are  presumed 
to  be  prejudicial,  and  only  when  »t 
clearly  appears  that  no  injury  could 
have  resulted  from  such  conflict  will 
the  supreme  court  refuse  to  set  aside  a 
verdict  rendered  in  the  case.  Mont- 
gomery V.  Com.,  98  Va.  852,  37  S.  E.  1. 

Correct  Instruction  Refused. — When 
a  correct  instruction  is  refused,  the  ver- 
dict will  be  set  aside,  unless  the  ap- 
pellate court  can  see  from  the  record 
that,  even  under  the  instruction,  a  dif- 
ferent verdict  could  not  rightly  have 
been  found.  Ward  v.  Brown,  53  W. 
Va.  227,  230,  44  S.  E.  488;  Bernard  v. 
Railroad  Company,  85  Va.  792,  8  S.  E. 
785. 

Misleading  Instructions. — Where  the 
trial  court  in  charging  the  jury,  states 
matters  as  being  in  a  written  deposi- 
tion, and  instructs  them  that  the  matter 
is  legal  evidence,  when  in  point  of  fact 
no  such  matter  is  in  the  deposition,  the 
instruction  is  calculated  to  mislead  the 
jury,  and  is  error  for  which  the  verdict 
should  be  set  aside  and  a  new  trial 
awarded.  Gregory  v.  Baugh,  2  Leigh 
665. 

Where      the     jury     is      erroneously 


charged  that  the  minimum  punishment 
which  they  can  impose  upon  the  pris- 
oner is  two  years,  when  it  is  in  fact 
one  year,  and  the  jury  find  the  prisoner 
guilty  and  fix  his  imprisonment  at  two 
years,  the  mistake  in  charging  the  jury 
furnishes  a  sufficient  ground  for  a  new 
trial,  and  is  not  competent  for  the  com- 
monwealth's attorney  to  remit  one  year 
of  the  punishment  imposed  by  the  jury 
and  let  the  court  sentence  the  prisoner 
for  one  year.  Allen  v.  Com.,  2  Leigh 
727. 

When  the  court  has  improperly  in- 
structed the  jury  as  to  the  law  govern- 
ing the  facts  as  shown  in  evidence,  a 
verdict  in  accordance  with  such  instruc- 
tions should,  on  motion  of  the  preju- 
diced party,  be  promptly  set  aside,  and 
a  new  trial  granted.  Dorr  v.  Camden, 
55  W.  Va.  226,  46  S.   E.  1014. 

When  an  appellate  court  is  of  opin- 
ion that  an  instruction  given  to  the 
jury  by  the  court  below  is  erroneous, 
the  appellate  court  can  not  undertake 
to  determine  that  the  verdict,  notwith- 
standing the  erroneous  instruction,  is 
right  upon  the  evidence,  and  therefore 
to  affirm  the  judgment.  But  the  judg- 
ment must  be  reversed  and  the  cause 
remanded  for  a  new  trial.  Wiley  v. 
Givens,    6    Gratt.    277. 

On  Weight  of  Evidence.— The  court 
has  no  right  to  instruct  the  jury  as  to 
the  weight  of  evidence,  this  being  a 
subject  proper  only  for  the  decision  of 
that  body.  A  new  trial  will  be  granted. 
Keel  V  Herbert,   1   Wash.   203. 

Instructions  Correctly  Propounding 
Law  Supported  by  Law  and  Evidence. 
— Where  an  instruction  given  by  the 
court  is  responsive  to  an  inquiry  pro- 
pounded by  the  jury,  it  is  not  ground 
for  a  new  trial  that  the  instruction 
states  an  abstract  proposition  of  law,  if 
it  correctly  states  the  law.  Thus  in  a 
case  in  which  the  jury  requested  an  in- 
struction as  to  what  constituted  the  act 
of  forgery,  and  were  instructed  that 
either  the  actual  forgery  of  the  instru- 
ment, by  the  prisoner,  or  his  actual 
presence  aiding  and  assisting,  with  fe- 
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lonious  intent,  when  the  instrument  was 
forged,  constituted  the  offense  of  for- 
gery, a  new  trial  was  denied.  Perkins 
V.  Com.,  7  Gratt.  651,  56  Am.  Dec.  123. 

Where  Defect  in  One  Instruction  Is 
Cured  by  Another. — Although  an  in- 
struction, standing  alone,  may  have 
been  misleading,  the  verdict  will  not  be 
set  aside  on  that  account  where  it  ap- 
pears that  the  objection  thereto  was 
corrected  by  other  instructions  given 
by  the  court.  Russell  Creek  Coal  Co. 
V.  Wells,  96  Va.  416,  31   S.   E.  614. 

Involving  Abstract  Proposition  of 
Law. — An  instruction  embodying  an 
abstract  proposition  of  law,  without  in 
any  way  connecting  it  with  the  evidence 
or  indicating  what  facts  the  jury  must 
find  from  the  evidence,  in  order  to 
make  it  applicable  to  the  case,  ought 
not  to  be  given;  and,  if  the  court  can 
see  that  such  an  instruction  has  con- 
fused or  misled  the  jury,  the  judgment 
resulting  from  the  verdict  will  be  re- 
versed. Parker  v.  National  Mut.  Bldg. 
Ass'n,  55  W.  Va.  134,  46  S.   E.  811. 

If  an  instruction  given  by  a  court  on 
an  abstract  question  is  erroneous,  the 
appellate  court  will  not  reverse  the 
judgment  of  the  court  below  on  that 
account,  if  it  appears  that  no  injury 
could  have  resulted  to  the  plaintiff  in 
error  from  such  erroneous  instruction; 
but  if  such  erroneous  instruction  was 
calculated  to  mislead  the  jury  to  the 
injury  of  the  plaintiff  in  error,  the  ap- 
pellate court  will  reverse  the  judgment, 
and  award  a  new  trial  on  that  account. 
Sheppard  v.  Peabody  Insurance  Co.,  21 
W.  Va.  368,  370. 

Opinion  of  Court  in  Giving  or  Re- 
fusing Instruction  Should  Be  Excepted 
to. — It  is  improper  to  make  a  motion  to 
the  judge  who  tried  the  cause,  for  a 
new  trial  upon  the  ground  of  misdirec- 
tion to  the  jury,  and  to  except  to  his 
refusal  of  it,  as  the  exception  should 
have  been  taken  to  his  original  opin- 
ion. But,  in  such  case,  if  the  whole 
matter  is  stated  in  the  record,  the  ap- 
pellate  court   will   pass   over   the   foim 


and  look  at  the  substance  of  the  direc- 
tion. Johnston  v.  Macon,  4  Call.  367; 
Johnson  v.  Macon,  1  Wash.  4. 

When  an  instruction  is  given  to  the 
jury  without  objection  at  the  time,  and 
no  exception  or  notice  of  exception  is 
taken  or  given  before  the  verdict  is 
returned  by  the  jury,  the  giving  of  the 
instruction  can  not  be  a  ground  for 
setting  aside  the  verdict  and  granting 
a  new  trial.  Core  v.  Marple,  24  W. 
Va.  354. 

A  refusal  to  set  aside  a  verdict  and 
grant   a   new   trial   can   not   be   ground 
I  of  error  in   the   appellate   court,   when 
,  it   appears,    that    the    only   ground,    on 
I  which    it    was   asked    in   the    court   be- 
low,   was   the   refusal    to   grant   an   in- 
struction, which  had  not  been  excepted 
,  to.     Graham  v.  Carroll,  27  W.  Va.  790. 
:      An  objection   to  the  admissibility   of 
a  witness  must  be  made  and  the  point 
•saved,  or  notice  of  intention  to  except 
to  the    ruling    of    the  court    admitting 
the   witness  must  be  given,  before  the 
!  jury  retires.     Therefore  it  is  not  error 
in  a  circuit  court  to  refuse  to  set  aside 
I  a  verdict  and   grant  a  new   trial,  upon 
,  the  ground   of  the  inadmissibility  of  a 
,  witness   who   was   sworn,  after  he   had 
I  been   objected  to  by  the  defendant,  on 
I  his  voir  dire,  and  after  which  the  coun- 
1  sel  for  the  defendant  stated  that  if  the 
1  witness  were  regarded  as  competent  he 
must    submit,    whereupon    the    witness 
was  sworn  in  chief  without  further  ob- 
'  jection,   and   no  notice   of  intention   to 
save  the  .point  by  bill  of  exception  was 
then    given.     Cunningham    v.    Porter- 
I  field,  2  W.  Va.  447. 

If  upon  a  trial  instructions  are  given 
to  the  jury,  to  which  no  exception  is 
taken,  and  after  verdict  a  motion  is 
made  for  a  new  trial,  on  the  ground 
of  misdirection  as  well  as  that  the  ver- 
dict is  contrary  to  the  evidence,  it  is  the 
duty  of  the  court  of  trial  to  consider 
the  correctness  of  the  instructions,  and 
if  of  opinion  that  they  are  not  correct, 
and  were  calculated  to  mislead  the  jury, 
to    set    aside   the    verdict   and   grant    9 
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new  trial;  and  the  appellate  court  will 
supervise  his  actions  in  this  respect. 
Stevenson  v.  Wallace,  27  Gratt.  77. 

F.  SUBMISSION  OF  CASE  TO 
JURY. 

If  a  party  finds  out,  after  a  demurrer 
to  evidence,  that  he  ought  not  to  have 
demurred,  but  should  have  left  his  cause 
to  a  jury,  the  court  can  not  grant  a  new 
trial.  Green  v.  Judith,  5  Rand.  1.  See 
generally,  the  titles  JURY,  vol.  9,  p.  1; 
QUESTIONS  OF  LAW  AND  FACT. 

G.  MISCONDUCT,  UNDUE  IN- 
FLUENCE, MISUNDERSTAND- 
ING AND  DISQUALIFICA- 
TION. 

See   generally,   the   title    JURY,   vol. 
9,  p.  1. 
1.    Grounds  Constituting  Misconduct. 

a.  Improper  Conduct  in  Another  Case. 

The  improper  conduct  of  a  juror,  who 
has  served  in  another  case  tried  at 
the  same  term  of  the  court,  is  not 
ground  for  a  new  trial,  where  it  is  not 
shown  that  he  had  made  up  or  ex- 
pressed any  opinion  in  rt-spcct  to  the 
case,  or  that  he  was  in  any  manner  so 
connected  with  any  parties  as  to  render 
him  incompetent.  Nadenbousch  v. 
Sharer,  4  W.  Va.  203. 

b.  Mode  of  Arriving  at  Verdict. 
Where    the   jury   in   a   criminal   case 

concur  in  opinion  as  to  the  guilt  of 
the  accused,  but  differ  as  to  the  len^^th 
of  time  for  which  he  should  be  sen- 
tenced to  the  penitentiary,  it  is  not 
such  misconduct  as  to  be  ground  for  a 
new  trial  for  them  to  agree  that  each 
one  shall  state  the  time  for  which  he 
thinks  the  accused  should  be  confined 
and  that  the  aggregate  of  these  periods 
divided  by  twelve  shall  be  the  verdict, 
where  they  all  afterwards  agree  to  the 
verdict  understanding  what  it  is. 
Thompson  v.  Com.,  8  Gratt.  637. 
c  Remarks  of  Juror  during  Trial. 

Remarks  of  a  juror  during  the  trial, 
even  if  reprehensible,  can  not  be  taken 
advantage  of  after  verdict;  and  for  a 
juror,  upon  hearing  a  fact  testified  to  by 


a  witness,  to  say,  "Yes  sir,  I  know  all 
about  it — that's  so,"  is  only  in  obedi- 
ence to  §  3168  of  the  Code  of  Virginia, 
which  declares  that  "a  juror,  knowing 
anything  relative  to  a  fact  in  issue, 
shall  disclose  the  same  in  open  court," 
and  is  under  no  circumstances  objec- 
tionable. Atlantic,  etc.,  R.  Co.  v. 
Peake,  87  Va.  130,  12  S.  E.  348. 

d.  Drinking  Spirituous  Liquors. 

A  new  trial  will  not  be  allowed  a 
person  convicted  of  murder  upon  the 
sole  ground  that  the  jury,  previous  to 
rendering  their  verdict,  were  permitted 
to  converse  and  drink  spirituous  liquors 
with  persons  during  the  absence  of  the 
sheriff,  without  the  permission  or  au- 
thority of  the  court.  Com.  v.  Wormley, 
8  Gratt.  712,  56  Am.  Dec.  162. 

e.  Separation. 

See  the  title  JURY,  vol.  9,  p.  56. 

In  General. — Where  there  is  no  rea- 
son to  suppose  that  a  juror  has  been 
tampered  with,  the  separation  is  not 
deemed  a  suflicient  ground  for  a  new 
trial.     Martin  v.  Com.,  2  Leigli  745. 

Placing  Jury  in  Separate  Rooms. — 
Placing  the  jury  in  the  third  story  of 
a  large  hotel,  and  in  five  different 
rooms  opening  upon  a  common  pas- 
sage which  communicates  wixh  the 
street  below  by  a  flight  of  stairs,  the 
doors  of  the  rooms  being  unlocked  dur- 
ing the  night  because  the  jurors  are 
unwilling  to  have  them  locked  from 
fear  of  fire  during  the  night,  and  there 
being  no  doors  or  other  fastenings  at 
either  end  of  the  passage,  is  not  such  a 
separation  of  the  jury  as  to  give  a 
good  ground  to  the  accused  to  move  for 
a  new  trial.  Thompson  v.  Com.,  8 
Gratt.  637;  Kennedy  v.  Com.,  2  Va. 
Cas.  510. 

Separation  without  Seeing  Any  One. 
— Where  a  juror,  called  by  the  prisoner 
as  a  witness,  states  that  on  a  certain 
morning  during  the  progress  of  the 
trial,  before  the  rest  of  the  jury  had 
risen,  he  rose,  dressed  himself  and  went 
down  stairs  to  the  pavement  before  the 
door  of  the  hotel  where  the  jury  were 
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lodged  for  the  night,  for  the  purpose 
of  meeting  with  a  passerby  to  send  a 
message  to  his  family;  and  after  re- 
maining there  about  five  minutes  and 
seeing  no  one  passing  he  returned  to 
the  rest  of  the  jury,  this  is  not  suffi- 
cient grounds  for  granting  a  new  trial, 
as  the  only  proof  of  the  separation  of 
the  jury  is  that  of  the  juror  who  nega- 
tives all  abuse,  tampering  or  improper 
influence.  Thompson  v.  Com.,  8  Grait. 
637. 

Going  into  Another  County  Accom- 
panied by  Sheriff. — Where  the  jury,  on 
the  morning  before  the  court  meets, 
walk  out,  accompanied  by  the  sheriff, 
for  relaxation  and  exercise,  and  pass 
the  boundary  line  separating  the  county 
in  which  the  trial  is  progressing  from 
an  adjoining  county,  and  remain  in  the 
adjoining  county  a  few  minutes,  but 
there  is  no  separation,  conversation  ^r 
■communication  with  any  one  by  any 
of  the  jurors,  this  is  not  sufficient 
:ground  for  a  new  trial.  Thompson  v. 
Com.,  8  Gratt.  637. 

Separation  after  Verdict  Agreed  upon 
but  before  It  Is  Rendered— Where  a 
jury  agreed  on  its  verdict,  and  it  was 
signed  by  the  foreman,  but  the  jus- 
tices not  being  on  the  bench  at  the 
time,  two  of  the  jurors  separated  from 
their  fellows,  and  conversed  with 
others,  though  not  on  the  subject  of  the 
cause,  and  when  the  justices  resumed 
their  seats  the  verdict  was  rendered,  it 
was  held  that  this  separation  was  no 
ground  for  a  new  trial.  Ragland  v. 
Wills,  6  Leigh  1. 

Separation  before  Fixing  Term  of 
Imprisonment. — On  a  trial  for  a  felony, 
the  jury  found  the  prisoner  guilty,  but 
the  verdict  ascertained  no  term  of  im- 
prisonment. The  court  then  discharged 
the  jury  but  recalled  it  instantly — eleven 
of  them  still  being  in  the  courthouse 
and  one  having  gone  a  short  distance 
accompained  by  the  deputy  sheriff — 
and  they  then  ascertained  the  term  of 
the  prisoner.  It  was  held,  that  the 
%'erdict  should  be  set  aside  and  a  new 


,  trial  awarded.     Mills  v.  Com.,  7  Leigh 
75L 

f.  Carrying  Papers  to  Jury  Room. 
See  the  title  JURY,  vol.  9,  p.  59. 
Motion  for  a  new  trial  on  the  ground 

that  a  paper  offered  in  evidence  and 
rejected  by  the  court  had  been  taken 
out  by  the  jury  and  influenced  their 
verdict.  The  paper  was  a  certificate  of 
three  of  the  witnesses  in  the  case  and 
did  not  vary  from  their  viva  voce 
testimony.  A  new  trial  should  not  be 
granted.     Ambler  v.  Wyld,  Wythe  235. 

g.  Manner  of  Arriving  at  Verdict. 

A  new  trial  will  not  be  allowed  be- 
cause the  jury  disregarded  an  instruc- 
tion erroneous  in  law.  Watts  v.  Nor- 
folk, etc.,  R.  Co.,  39  W.  Va.  196,  19  S. 
E.  521. 

Still  more  is  it  an  invasion  of  the 
jury's  province  where,  after  the  case  is 
submitted,  the  judge  on  his  own  mo- 
tion reads  to  the  jury  an  address,  based 
on  the  idea  that  the  jury  is  unevenly 
divided  on  the  issue,  expiating  upon  the 
duty  of  jurors  to  compromise  their 
views  and  yield  something  in  deference 
to  the  opinion  of  others,  especially 
when  those  differing  were  in  the  ma- 
jority in  number;  and  telling  them  that 
the  burden  of  proof  was  on  the  plain- 
tiffs to  the  issue;  that,  if  the  evidence 
was  evenly  balanced,  they  should  find 
against  the  will;  that  considering  the 
mass  of  conflicting  evidence  in  the  case, 
it  was  not  surprising  that  there  should 
be  a  difference  of  opinion;  that  the 
very  construction  of  a  jury  supposes 
concessions,  and  that  the  man  who  can 
not  concede  is  unfit  for  a  juror,  etc., 
etc.,  winding  up  with  telling  them: 
"Do  your  duty,  gentlemen,  and  leave 
the  rest  to  me."  Whitelaw  v.  White- 
law,  83  Va.  40,  1  S.  E.  407. 
2.   Improper  Influences  and  Motives. 

After  Swearing  of  Jury.— If  after  the 
jury  has  been  sworn  facts  are  estab- 
lished which  show  that  improper  in- 
fluences were  brought  to  bear  upon  it, 
or  that  its  members,  or  any  of  them, 
were  guilty  of  improper  conduct,  such 
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as  might  have  resulted  prejudicially  to 
the  losing  party,  a  presumption  arises 
against  the  purity  of  the  verdict;  and 
imless  there  is  testimony  which  shows 
the  verdict  was  not  affected  by  such  in- 
fluences or  conduct,  it  will  be  set  aside; 
and  the  burden  of  producing  such  testi- 
mony is  upon  the  party  claiming  the 
right  to  keep  the  verdict.  Flesher  v. 
Hale,  22  W.  Va.  44. 

If,  however,  a  new  trial  is  asked  on 
account  of  such  improper  influences  or 
misconduct  of  the  jury,  it.  must  appear 
that  the  party  so  asking  called  the  at- 
tention of  the  court  to  the  same  at  the 
time  it  wa-s  first  discovered  or  as  soon 
thereafter  as  the  course  of  the  pro- 
ceedings would  permit;  and  if  he  fail 
to  do  so,  he  will  be  held  to  have 
waived  all  objection  thereto,  unless  it 
be  a  matter  which  he  could  not  waive 
or  which  could  not  have  been  obviated 
by  attention  having  been  promptly 
called  to  it  at  the  time  it  was  dis- 
covered.   Flesher  v.  Hale,  22  W.  Va.  44. 

Hearing  Evidence  Out  of  Court. — A 
motion  for  a  new  trial  on  the  ground 
of  misconduct  of  the  jury  will  not  be 
granted  where  it  appears  that  the  mis- 
conduct consisted  in  hearing  a  state- 
ment of  a  witness  out  of  court  in  the 
presence  of  the  accused,  but  without 
objection  on  his  part,  and  that,  after 
the  jury  returned  into  court,  the  mat- 
ter was  called  to  the  attention  of  the 
court,  in  the  presence  of  the  accused 
and  hts  counsel,  and  an  opportunity 
afforded  them  of  cross-examining  the 
witness,  of  which  they  refused  to  avail 
themselves,  and  no  objection  or  excep- 
tion was  made  till  after  the  jury  had 
rendered  their  verdict,  and  then  for  the 
first  time  on  a  motion  for  a  new  trial. 
Williams  v.  Com.,  93  Va.  769,  25  S.  E. 
«59. 

Visiting  Scene  of  Homicide. — A  mere 
casual  visit  to  the  scene  of  homicide 
l)y  the  jury  during  recess  whilst  taking 
exercise  under  the  custody  of  an  officer, 
in  prisoner's  absence,  when  there  is  no 
proof  of  the  prejudice,  or  of  conversa- 
tion regarding  the  scene,  or  of  any  in- 


fluence   on    the    jury    thereby,    is    no 

ground    for    setting   aside   the   verdict. 

Com.  V.   Brown,  90  Va.   671,   19   S.   E. 

447. 
Where     Juror     Is     Prejudiced     by 

Charges    Having    Been    Made    against 

Him  during  Trial. — On  the  trial  of  an 
\  indictment  for  passing  a  counterfeit 
'  bank  note,  the  jury  on  retiring  and  be- 
)  ing    enclosed,    found    a    placard    stuck 

against  the  wall  of  their  room,  charg- 
j  ing  one  of  the  jurors  with  being  a 
I  counterfeiter    himself,    and    insinuating 

that  he  had  attended  the  court  for  the 
'  purpose  of  getting  on   the  jury.     The 

paper  was  read  by  the  whole  jury  and 
I  a    verdict    of    guilty    rendered.      On    a 


I  motion    for   a   new    trial,   it    was   held, 

i  that  the  fact  that  this  placard  was  so 
put  up  and  read  by  the  jury,  was  no 
ground  for  setting  aside  the  verdict, 
unless  it  appeared  that  the  mind  of  the 
juror  impugned,  was  thereby  prevented 

,  from  a  deliberate  exercise  of  judgment, 
or  that  the  placard  had  the  effect  of  a 
menace  upon  him  or  influenced  the 
verdict  of  the  jury.  Hall  v.  Com.,  6 
Leigh  615. 

i  Information  Received  in  Jury  Room. 
— A  new  trial  should  not  be  granted 
on  the  affidavits  of  two  jurors,  that 
they  were  influenced  in  their  verdict 
by  information  given  by  one  of  their 
own  body  in  the  jury  room.  Price  v. 
Warren,  1  Hen.  &  M.  385. 

Tampering  with  Jury. — The  bare  pos- 
sibility of  tampering  with  the  jury,  is 
no  sufficient  reason  for  setting  aside 
the  verdict.  Thomas  v.  Com.,  2  Va. 
Cas.  479. 

8.    Misunderstanding. 

i      In    Hague  v.   Stratton,   4   Call   84,  a 
I  new  trial  was  granted  because  one  of 
the  jurors   declared   that  he   had   mis- 
understood the  testimony  and  its  appli- 
cation to  the  law. 

4.    Disqualification. 

a.  Nonpayment  of  Capitation  Tax. 

The  objection  to  a  juror  that  he  was 
not  a  competent  juror,  because  he  had 
not  paid  his  capitation  tax  of  the  pre- 
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vious  year,  comes  too  late  after  a  ver- 
dict of  conviction  in  a  criminal  trial; 
and  is  not  good  ground  for  setting 
aside  the  verdict,  and  granting  a  new 
trial  to  the  prisoner.  Poindexter  v. 
Com.,  33  Gratt  766. 

b.  Bias  or  Prejudice. 

The  fact  that  a  juror,  who  was  a 
carpenter,  was,  at  the  time  he  was  sum- 
moned, engaged  on  a  temporary  job 
for  the  defendant,  which  he  thought  was 
terminated  by  the  summons,  and  failed 
to  disclose  the  same  on  his  voir  dire, 
is  not  sufficient  to  set  aside  the  verdict, 
when  it  appears  that  the  plaintiff  knew 
the  facts  before  the  case  was  submitted 
to  the  jury,  but  did  not  object  on  that 
account,  and  it  further  appears  that  the 
plaintiff  has  suffered  no  injustice  by 
the  service  of  such  juror.  Reynolds  v. 
Richmond,  etc.,  R.  Co.,  92  Va.  400,  23 
S.  E.  770. 

Where  a  juror,  after  he  is  sworn  in 
an  action  of  slander,  expres>es  a  wish 
to  withdraw,  because  he  himself  had  a 
similar  suit  depending  in  the  same 
court,  in  which  the  slander  was  the 
same,  but  the  counsel  not  consenting 
to  withdraw  hini,  the  trial  proceeds  and 
a  verdict  is  rendered;  the  court  ought 
not  to  grant  a  new  trial.  Shobe  v. 
Bell,    1    Rand.    39. 

The  verdict  of  a  jury  in  an  action 
for  personal  injury,  against  a  railroad 
company,  should  not  be  set  aside  merely 
because  it  is  afterwards  discovered  that 
one  of  the  jurors  had  a  claim  for  per- 
sonal injury,  inflicted  on  him  by  the 
same  company  upon  which  he  intended 
to  sue,  in  the  ab.sence  of  any  evidence 
that  the  juror  had  disregarded  his  oath 
as  a  juror.  Southern  R.  Co.  v.  Oliver, 
102  Va.   710,   47   S.   E.   862. 

A  new  trial  was  asked  for  by  a  pris- 
oner, because  an  account  of  the  evi- 
dence given  on  a  former  trial,  with  a 
harsh  expression  towards  him,  was  pub- 
lished in  the  county  of  his  second  trial, 
in  a  newspaper  printed  there,  the  judge 
of  the  court  having  been  the  writer  of 
that    statement,    but    refused,    the   jury 


having  all,  on  their  voir  dire,  denied 
that  they  had  formed  and  expressed  an 
opinion,  the  fact  of  the  judge  being  the 
writer  not  being  known  till  after  the 
trial,  he  not  having  during  the  trial 
given  an  opinion  to  the  jury,  and  no 
prejudice  shown  to  exist  on  the  minds 
of  the  jury.  Vance  v.  Com.,  2  Va.  Cas. 
162. 

c.  Formation  and  Expression  of  Opin- 
ion. 

In  General. — Where  there  is  ground 
to  believe  that  jurors  named  had  not 
formed  such  decided  opinions  as  dis- 
qualified them  from  giving  the  prisoner 
a  fair  trial,  the  verdict  will  not  be  set 
aside  on  the  ground  that  they  were  in- 
competent jurors.  Shinn  v.  Com.,  32 
Gratt.  899.  See  also.  Walker  v.  Com., 
2   Va.   Cas.    515. 

What  Does  Not  Amount  to  Expres- 
sion of  Opinion. — Where,  after  a  verdict 
of  murder  in  the  second  decree,  a  juror, 
on  the  motion  for  a  new  trial  on  the 
ground  that  he  had  previously  ex- 
pressed his  opinion,  admitted  that  he 
miglit  have  said  that  the  prisoner 
"would  be"  hung,  but  denied  having 
said  that  she  "should  be"  hung,  and 
further  said  that  he  did  not  then  know 
that  he  had  been  put  on  the  venire; 
that  he  never  expressed  an  opinion  as 
to  her  guilt  or  innocence;  that  his 
sympathies  were  with  her,  and  that  he 
at  first  favored  fixing  her  imprisonment 
at  the  lowest  term,  the  motion  was 
properly  overruled.  Hodges  v.  Com., 
89  Va.  265,  15  S.  E.  513. 

Expression  of  Opinion  without  Mal- 
ice.— The  fact  that  a  juror  expressed 
himself,  before  the  impanelment  of  the 
jury,  as  determined  to  punish  the  pris- 
oner if  taken  on  the  jury,  not  from  any 
malice  towards  him,  but  from  an  opin- 
ion of  his  conduct,  is  no  ground  for 
setting  aside  the  verdict  and  granting 
a  new  trial.  Curran's  Case,  7  Gratt. 
619. 

Casual  and  Hypothetical. — The  pre- 
vious expression  of  an  opinion  by  a 
juror  of  the  prisoner's  guilt  is  not  cause 
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for  a  new  trial  if  the  opinion  was  casual 
and  hypothetical,  and  not  deliberate 
and  decided,  nor  indicative  of  malice. 
Smith  V.  Com.,  2  Va.  Cas.  6;  Kennedy's 
Case,  2  Va.  Cas.  510;  Poore  v.  Com.,  2 
Va.  Cas.  474;  Curran's  Case,  7  Gratt. 
619,  623. 

An  hypothetical  declaration  (made 
by  a  juror  before  he  was  impaneled) 
that  "if  he  (the  prisoner)  killed  the 
man,  he  ought  to  be  hanged,"  is  not  a 
sufficient  ground  on  which  to  grant  a 
new  trial;  such  declaration  not  being 
an  opinion  as  to  the  prisoner's  guilt. 
Com.  V.  Hughes,  5   Rand.   655. 

To  set  aside  a  verdict  and  grant  a 
new  trial  because  of  an  opinion  en- 
tertained by  a  juror  before  he  was 
sworn,  it  ought  to  appear  that  such 
opinion  was  not  merely  unsubstantial 
and  hypothetical,  but  such  as  would 
have  excluded  him  from  the  jury  had 
it  been  known  before  he  was  sworn. 
State  V.  Harrison,  36  W.  Va.  729,  15  S. 
E.   982. 

What  Is  Not  Sufficient  to  Show  De- 
liberate Opinion. — Proof  that  a  juror 
said,  before  being  summoned,  that  the 
prisoner  "was  doomed  to  the  peniten- 
tiary; that  he  would  go,  if  he  had  even 
attempted  to  commit  the  crime"  with 
which  he  was  charged,  was  held  not 
sufficient  to  show  that  the  juror  had 
formed  a  deliberate  opinion  touching 
the  prisoner's  guilt,  and  was  no  ground 
for  a  new  trial.  Kennedy  v.  Com.,  2 
Va.  Cas.  510. 

Where  a  prisoner  was  convicted  of 
murder  in  the  second  degree,  and  the 
term  of  his  imprisonment  fixed  at  ten 
years,  a  motion  for  a  new  trial  on  the 
ground  that  one  of  the  jurors  liad  ex- 
pressed an  unfavorable  opinion  before 
the  trial,  saying  that  the  prisoner 
should  be  hung,  was  overruled,  it  not 
appearing  that  it  was  a  deliberate  opin- 
ion.    Smith  V.  Com.,  2  Va.  Cas.  6. 

Must  Have  Caused  Injustice. — A  new 
trial  will  not  be  granted  upon  the 
ground  that  the  juror  had  formed  an 
opinion  on  the  merits  of  the  case  before 
he  was  called  upon  to  serve  upon  the 


jury,  unless  it  appears  that  the  party 
seeking  a  new  trial  suffered  injustice 
from  the  fact  that  this  juror  served. 
Sweeney  v.  Baker,  13  W.  Va.   158. 

Falsifying  as  to  Opinion. — After  a  ver- 
dict of  conviction  for  murder  in  the 
first  degree,  prisoner  adduces  testi- 
mony that  two  of  the  jurors  who  trie(f 
the  case,  and  who  on  the  voir  dire 
declared  that  they  had  not  formed  or 
expressed  any  opinion  as  to  the  guilt 
or  innocence  of  the  prisoner,  had  in 
fact,  previous  to  the  trial,  expressec? 
decided  opinions  that  the  prisoner  was 
guilty  and  ought  to  be  hung;  of  which 
circumstances  prisoner  alleges  he  had 
no  knowledge  until  since  the  verdict 
was  rendered;  and  on  this  ground  he 
moved  to  set  aside  the  verdict.  Held, 
that  such  inquiry  was  open,  and  the 
evidence  admissible,  for  the  purpose  of 
showing  perjury  and  corruption  in  the 
jurors;  but,  it  belonged  exclusively  to 
the  judge  who  presided  at  the  trial,  to 
weis:h  the  conflicting  credibility  of  the 
witnesses  adduced  by  the  prisoner  and 
of  the  jurors,  and  to  decide  whether, 
in  justice  to  the  prisoner,  and  upon  all 
the  circumstances  of  the  case,  a  new 
trial  ought  not  to  be  awarded.  Heath 
V.  Com.,  1  Rob.  735. 

Disregarding  Instructions. — If  the 
jury  in  a  civil  case  find  against  the  in- 
structions of  the  court,  the  court  has 
no  remedy  t)ut  to  grant  another  trial. 
Thweat  v.   Finch,  1  Wash.  217. 

5.    Time  of  Making  Objections. 

A  new  trial  will  not  be  granted  on 
account  of  the  disqualification  of  a 
juror  for  the  matter  that  is  a  principal 
cause  of  challenge,  which  existed  be- 
fore he  was  elected  and  sworn,  but 
which  was  unknown  to  the  objecting 
party  until  after  the  trial,  and  which 
could  not  have  been  discovered  by  the 
exercise  of  ordinary  diligence,  unles- 
it  appear  from  the  whole  case,  made 
before  the  court  on  the  motion  for  a 
new  trial,  that  the  party  suffered  in- 
justice from  the  fact  that  such  juror 
served  upon  the  jury  in  the  trial  of  the 


444 


New  Trials 


case.  Beck  v.  Thomson,  31  W.  Va.  459, 
7  S.  E.  447;  State  v.  McDonald,  9  W. 
Va.  456;  State  v.  Strauder,  11  W.  Va. 
745;  Sweeney  v.  Baker,  13  W.  Va.  158; 
State  V.  Greer,  22  W.  Va.  800;  Sim- 
mons V.  McConnell,  86  Va.  494,  10  S. 
E.    838. 

The  meaning  of  the  words,  **unless 
:t  appears  from  the  whole  case  that  the 
party  suffered  injustice  from  the  fact 
that  such  juror  served  upon  the  case," 
is,  unless  it  appears  from  the  whole 
case,  as  shown  by  the  evidence  sub- 
mitted to  the  court  on  a  motion  for  a 
new  trial  (and  not  from  the  evidence 
before  the  jury),  that  the  party  suffered 
injustice  from  the  fact  that  such  juror 
served  upon  the  case.  State  v,  Greer, 
;i  W.  Va.  800;  Beck  v,  Thomson,  31 
\V.  Va.  459,  7  S.  E.  447. 

In  Beck  v.  Thomson,  31  W.  Va.  459, 
7  S.  E.  447,  a  juror,  who  was,  under 
the  statute,  disqualified  for  service  upon 
the  jury  because  he  had  a  similar  case 
ready  for  trial  in  the  same  court,  was 
allowed  to  serve  upon  the  jury  with- 
out objection  by  the  defendant,  though 
the  defendant  knew  he  was  disqualified 
for  service  after  he  was  sworn  and  be- 
fore verdict.  It  was  held,  that,  as  it 
(lid  not  appear  that  the  defendant  had 
hcen  injured  by  the  juror  serving  upon 
the  jury,  a  new  trial  would  not  be 
granted  to  the  defendant. 

The  verdict  of  the  jury  will  not  be 
set  aside  because  of  grounds  of  chal- 
lenge against  a  juror  which  might  have 
l)een  known  to  the  challenger  or  his 
counsel  by  the  exercise  of  ordinary 
diligence;  the  failure  to  exercise  such 
'liligence  being  deemed  equivalent  to  a 
waiver  of  the  cause  of  challenge. 
Wagoner  v.  lacger,  49  W.  Va.  61,  38 
S.  E.  528. 

It  is  the  settled  law  of  this  state,  in 
both  criminal  and  civil  trials,  that  the 
verdict  of  a  jury  will  not  be  set  aside 
for  objections  to  jurors,  on  grounds 
which  existed  before  they  were  sworn, 
unless  it  appears  that  by  reason  of  the 
existence  of  such  grounds  the  party 
objecting  has  suffered  wrong  or  injus- 


tice; and  the  ignorance  of  the  parties 
of  the  existence  of  such  grounds  until 
after  verdict  is  immaterial.  Flesher  v. 
Hale,  22  W.  Va.  44. 

A  juryman  heard,  under  circum- 
stances unfavorable  to  his  understand- 
ing clearly,  a  casual  conversation  be- 
tween a  witness  in  the  case  and  a 
stranger,  neither  of  them  knew  he  was 
a  juror,  in  which  comments  were  made 
on  another  witness  and  on  the*  evi- 
dence. The  juror  remarked  to  one  of 
them,  that  the  witness  criticised  wanted 
to  come  back  and  explain  his  evidence, 
but  he  was  not  allowed  to  do  so,  and 
that  two  other  witnesses  had  contra- 
dicted him.  He  also  said,  he  thought 
he  knew  how  the  jury  stood.  The 
stranger  then  asked  some  question,  and 
he,  the  juror,  then  informed  him  he 
was  one  of  the  jury.  The  counsel  of 
the  party  against  whom  the  verdict  was 
afterwards  rendered,  before  the  case 
was  submitted  to  the  jury,  was  in- 
formed by  this  stranger  of  this  occur- 
rence, but  he  could  not  tell  the  name 
of  the  juror.  The  attention  of  the 
court  was  not  called  to  the  matter  till 
after  the  rendition  of  the  verdict.  Held, 
that  the  circuit  court  did  not  err  in 
refusing,  under  these  circumstances,  to 
grant  a  new  trial  on  account  of  the  mis- 
conduct of  this  juror.  Dower  r. 
Church,  21  W.  Va.  23.  24. 

An  affidavit  by  a  juror  that  a  verdict 
was  arrived  at  by  each  juror  setting 
down  the  amount  he  regarded  as  just, 
and  aggregating  them,  and  then  di- 
viding by  twelve,  it  having  been  agreed 
that  the  amount  so  ascertained  should 
be  the  verdict,  ought  not  to  be  received 
or  considered  on  a  motion  for  a  new 
trial.  Chesapeake,  etc.,  R.  Co.  v.  Pat- 
ton*  9  W.  Va.  648. 

Remarks  of  juror  during  trial,  even 
if  reprehensible,  can  not  be  taken  ad- 
vantage of  after  verdict;  ind  for  a  juror 
to  say  upon  hearing  a  fact  testified  by 
a  witness,  "Yes,  sir;  I  know  all  about 
it.  That's  so,"  is  only  in  obedience  to 
Va.  Code,  §  3168,  declaring  that  "a 
juror,  knowing  anything  relative  to  a 
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fact  in  issue,  shall  disclose  the  same  in 
open  court."  Atlantic,  etc.,  R.  Co.  v. 
Peake,  87  Va.  130,  12  S.  E.  348. 

Where  party  had  opportunity  to 
question  jurors  before  sworn,  and 
raised  no  objections  to  their  compe- 
tency, the  verdict  will  not  be  set  aside 
on  the  ground  that  one  of  them  was 
employed  in  the  same  shop  with  plain- 
tiff but  in  a  different  department,  and 
another's  sons  worked  in  the  depart-  | 
ment  of  which  plaintiff  was  foreman, 
unless  it  is  apparent  that  the  verdict 
was  wrong  in  principle  or  the  result  of 
passion  or  prejudice.  Simmons  v.  Mc- 
Connell,  86  Va.  494,  10  S.  E.  838. 

A  juror  in  an  action  against  a  street 
railway  company  was,  at  the  time  he 
was  summoned,  working  on  a  small 
carpenter  job  for  the  company,  his 
name  never  having  been  on  the  com- 
pany's pay  roll.  He  considered  his 
work  ended  when  forced  to  give  it  up 
to  serve  on  the  jury.  Held,  that  the 
fact  that  the  juror  failed  to  disclose, 
on  voir  dire  examination,  such  employ- 
ment, is  not  ground  for  a  new  trial, 
where  plaintiff  was  aware  of  the  fact 
before  the  case  was  submitted  to  the 
jury,  and  did  not  object  until  after  ver- 
dict. Reynolds  v.  Richmond,  etc.,  R. 
Co.,  92  Va.  400,  23  S.   E.  770. 

Equity  will  not  grant  a  new  trial  be- 
cause of  prejudice  in  the  community. 
That  must  be  made  available  by  ap- 
plication for  a  change  of  venue  and  writ 
of  error.  Graham  v.  Citizens'  Nat. 
Bank,   45   W.  Va.   701,   32   S.   E.   245. 

H.    MISTAKE,  ACCIDENT,  INAD- 
VERTENCE OR  SURPRISE. 
Different  Testimony  by  Adverse  Wit- 
ness on  Second  Trial. — Where,  on  the 
second   trial   of  a   case,   the    defendant 
calls  upon  the  plaintiff  to  testify  upon 
a  point  provable  by  no  other  witness, 
and   his    testimony     differs    materially  ! 
from    his    testimony    at    the    first    trial  i 
upon  the  same  point,  such  variance  is  a  I 
surprise  to  the  defendant,  and  is  there-  | 
fore  a  circumstance  proper  for  the  con- 
sideration of  the  court  upon  a  motion 


for  a  new  trial.     Brown  v.  Rice,  76  Va. 
629. 

In  Boxley  v.  Com.,  24  Gratt.  649,  it 
was  held,  that  the  prisoner  was  entitled 
to  a  new  trial  on  the  grounds  of  sur- 
prise; the  testimony  of  the  principal 
witness,  as  given  in  court,  varying  ma- 
terially from  that  given  before  the  com- 
mitting justice;  and  the  justice  who 
was  a  physician,  having  been  called 
away  at  the  time  of  the  trial. 

Where  Evidence  Is  Closed  during 
Temporary  Absence  of  Party.— Where 
a  party  left  the  court  room  during  the 
trial,  to  go  three  squares  to  procure  the 
attendance  of  a  witness,  who  was  in- 
disposed and  was  stopping  at  a  hotel, 
without  asking  the  court  to  wait  for 
his  return,  or  stating  that  they  desired 
to  offer  other  evidence,  and  it  did  not 
appear  but  that  the  evidence  was  closed 
with  their  consent,  it  was  held  that  a 
new  trial  would  not  be  granted  upon 
the  ground  of  surprise.  Thompson  v. 
Updegraff,  3  W.  Va.  629. 

Trial  in  Absence  of  One  Party.— 
Where  the  plaintiff  allows  the  case  to 
sleep  upon  the  docket  for  a  great  length 
of  time,  and,  when  the  regular  judge 
of  the  court  is  disqualified  to  try  it, 
causes  a  special  judge  to  be  elected,, 
who  tries  the  case  in  the  absence  of 
the  defendant,  this  is  a  sufficient  ground 
for  a  new  trial,  as  it  is  not  the  duty  of 
the  defendant  to  be  constant  in  his  at- 
tendance upon  the  court,  when  he 
knows  that  there  can  be  no  trial  unless 
some  proceedings  out  of  the  usual 
course  are  had  in  respect  to  the  court. 
Bennett  v.  Jackson,  34  W.  Va.  62.  11 
S.  E.  734. 

Trial  at  a  Different  Date  than  That 
Agreed  upon. — In  a  case  in  which  the 
plaintiff's  and  defendant's  counsel  and 
the  judge  before  whom  the  case  was  to 
be  tried,  agreed  that  the  trial  should 
take  place  on  Tuesday,  and  the  trial 
took  place  on  Monday  before  a  special 
judge  and  in  the  absence  of  the  defend- 
ant and  his  counsel,  it  was  held,  that 
a  new  trial  should  be  awarded  upon  the 
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ground  of  surprise.  Simpkins  v.  White, 
43  W.  Va.  200,  27  S.  E.  241. 

Trial  before  Defendant  Has  Filed 
Offsets— Negligence  of  Defendant  in 
Filing. — In  a  case  in  which  an  action 
of  assumpsit  had  been  pending  four 
years,  and  in  which  the  court  rendered 
judgment!  for  the  plaintiff,  the  defend- 
ant applied  for  an  injunction  to  the 
judgment,  on  the  ground  that  he  had 
offsets  which  he  intended  to  plead,  but 
that,  owing  to  the  sickness  of  his 
family  at  the  time  the  court  sat  and 
for  some  time  prior  thereto,  he  was  not 
able  to  attend  the  court  or  prepare  for 
trial,  and  tha*^  his  counsel  to  whom  he 
had  communicated  his  defense  was  also 
absent.  It  appeared  that  the  offsets 
were  neither  pleaded  or  filed,  and 
though  one  of  the  defendant's  counsel 
was  present,  no  application  for  a  con- 
tinuance was  made,  nor  was  any  affi- 
davit filed  upon  which  an  application 
could  have  been  based.  It  was  held, 
that  there  was  no  ground  for  an  in- 
junction and  new  trial.  Griffith  v. 
Thompson,   4    Gratt.    147. 

Indictment  for  Obstructing  Road — 
Mistake  as  to  Point  Where  Obstruc- 
tion Was  Charged  to  Be.— On  the 
trial  of  an  indictment  for  obstructing 
the  public  road,  it  is  no  reason  for  a 
new  trial  on  the  ground  of  surprise, 
that  the  defendant  was  mistaken  as  to 
the  point  where  the  obstruction  was 
charged  to  be,  and  so  was  not  prepared 
to  defend  himself.  Wholford  v.  Com., 
4  Gratt.  553;  Dimmey  v.  Wheeling,  etc., 
R.   Co.,  27  W.  Va.  32,   C5. 

Absence  of  Material  Witness.- That 
n  material  witness  for  the  prisoner  is 
absent  is  no  ground  for  a  new  trial, 
where  the  facts  which  the  prisoner 
states  the  witness  could  have  proved, 
are  deposed  to  by  other  witnesses  who 
are  examined.  Young  v.  Com.,  4  Gratt. 
550. 

Mistake  of  Counsel  on  Question  of 
Law. — A  new  trial  will  not  be  granted 
upon  the  ground  that  a  party  was  sur- 
prised at  the  trial,  where  the  surprise 
arises   from   a   mistake   of   the   counsel 


upon  a  question  of  law.  Law  v.  Law, 
2  Gratt.  366. 

False  Statements  by  Defendant 
Made  in  Plaintiff's  Absence. — In  a  case 
in  which  certain  property  levied  on  by 
the  defendant  was  claimed  by  the 
plaintiff  under  a  previous  execution 
sale,  against  the  debtor  in  the  defend- 
ant's execution,  the  action  was  tried  on 
the  first  day  of  the  term  in  the  plain- 
tiff's absence  and  the  court  refused  a 
continuance  to  enable  him  to  be  pres- 
ent. Written  evidence  of  plaintiff's  ti- 
tle was  produced,  to  avoid  which  the 
defendant  testified  to  certain  state- 
ments made  by  the  plaintiff  that  the 
property  had  been  released  to  the  ex- 
ecution debtor,  which  had  induced  him 
to  make  the  levy.  A  verdict  having 
been  reijdered  for  the  defendant,  the 
plaintiff  filed  his  affidavit,  showing  that 
he  started  to  the  courthouse  in  time 
for  the  trial,  and  that  his  absence  was 
due  to  the  delays  in  the  railroad  trains, 
and  their  failure  in  making  connections; 
that  he  never  made  the  statement 
sworn  to  by  the  defendant;  that  he 
owned  the  property,  and  had  never  re- 
leased it;  that  in  the  alleged  statements 
he  was  referring  to  other  matters;  and 
that  he  would  testify  accordingly.  It 
was  held,  that  a  new  trial  should  be 
granted.  Smith  v.  Rawlings,  83  Va. 
674,  3   S.   E.  238. 

Deposition  Lost. — If  a  deposition  be 
taken  and  filed,  but  not  called  for  dur- 
ing the  trial,  a  new  trial  will  not  be 
granted  on  the  ground  that  the  depo- 
sition contained  material  matter,  and 
had  been  lost.  Chapman  v.  Chapman, 
4  Call  430. 

Reference  to  Answer  to  Impeach 
Witness. — The  answer  in  chancery  of 
a  witness  was  filed  among  the  papers 
in  a  cause,  but  was  not  read  to  the 
jury.  The  counsel  for  the  plaintiff  in 
the  concluding  argument  before  the 
jury,  referred  to  the  answer  for  the 
purpose  of  impeaching  the  witness. 
The  counsel  for  defendant  objected  to 
this  as  a  surprise;  and  it  was  agreed 
that  he  should  be  allowed  to  reply  on 
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this  point.  After  the  plaintiff's  coun- 
sel has  concluded,  defendant*s  counsel 
replied;  and  the  witness  was  intro- 
duced to  explain  his  answer.  Held, 
that  this  was  not  a  surprise  for  which 
a  new  trial  should  be  granted.  Harns- 
barger  v.  Kinney,  6  Gratt.  287. 

Surprise  Caused  by  Unexpected  Evi- 
dence.— When  a  plaintiff  suffers  a  ver- 
dict and  judgment  to  go  against  him  at 
law,  he  can  not  apply  to  a  court  of 
equity  for  a  new  trial,  on  the  ground 
of  his  having  been  surprised  at  the 
trial  at  law  by  unexpected  evidence, 
unless  he  was  prevented  by  fraud  or 
accident  from  suffering  a  nonsuit.  Os- 
wald V.  Tyler,  4   Rand.   19. 

Exclusion  of  Evidence. — A  new  trial 
should  be  granted,  with  leave  to  amend 
the  pleadings  so  as  to  present  the  real 
merits  of  the  controversy,  where  it  ap- 
pears that  the  party  was  surprised  by 
the  exclusion  on  the  second  trial  of 
evidence  which  had  been  admitted  at 
the  first  trial  without  objection, 
whereby  a  recovery  had  been  obtained 
far  exceeding  the  real  damage.  Kni- 
fong  V.   Hendricks,  2   Gratt.  212. 

Appeal  within  Ten  Days  Prevented. 
—See  the  title  APPEAL  AND  ER- 
ROR, vol.  1,  pp.  418,  656. 

Mistake  of  Judgment  by  Counsel- 
Mistake  of  judgment,  or  want  of  atten- 
tion or  capacity  of  counsel,  afford  no 
just  grounds  for  granting  a  new  trial. 
Smith  V.  Parkersburg,  etc.,  Ass'n,  43 
W.   Va.   232.   37   S.    E.   645. 

Mistake  as  to  Conclusiveness  of  a 
Defense. — An  executor,  being  sued  on 
a  bond  of  his  testator  of  more  than 
twenty  years*  standing,  was  advised  by 
his  counsel  to  rely  on  the  presumption 
of  payment  arising  from  the  lapse  of 
time.  Acting  upon  such  advice,  he 
neglected  to  fortify  this  defense  by 
other  testimony  which  he  could  have 
procured.  In  consequence  of  evidence 
given  by  one  of  the  jurors  given  in  the 
jury  room,  a  verdict  was  found  against 
him.  His  motion  for  a  new  trial  upon 
this  ground  being  overruled,  he  ap- 
plied to  a  court  of  equity  and  obtaineo 


a  new  trial  on  the  ground  of  accident 
and  mistake.  Price  v.  Fuqua,  4 
Munf.    68. 

Mistake  in  Verdict.— In  Woods  v. 
Macrae,  Wythe  253,  a  new  trial  was 
awarded  for  a  mistake  in  the  verdict 
which  the  jurors  were  examined  to 
prove.  In  ejectment,  the  court  should 
hold  a  stricter  course  towards  plaintiffs 
moving  for  new  trials  than  towards 
defendants.  But  where,  in  such  case, 
a  verdict  in  favor  of  the  defendant  is 
I  founded  in  mistake,  and  is  for  that  rea- 
son liable  to  produce  an  injustice,  it  is 
.both  the  right  and  the  duty  of  the 
court  to  grant  a  new  trial.  Deems  v. 
Quarrier,  3  Rand.  476. 

An  affidavit  of  a  party,  mat  he  failed 
to  summon  material  witnesses  at  the 
trial,  owing  to  advice  of  counsel  that 
their  testimony  was  not  necessary,  was 
held,  not  to  be  a  ground  to  set  aside 
verdict  and  grant  new  trial.  Pleasants 
V.  Clements.  2  Leigh  474. 

Degree  of  Diligence  Required,  to  Be 
Exercised  to  Prevent. — In  Virginia  the 
uniform  rule  has  been  to  require  the 
exercise  of  strict  vigilance  on  the  part 
of  suitors  on  a  motion  for  a  new  trial 
on  the  ground  of  surprise  caused  by 
the  absence  of  evidence.  Tefft  tp. 
Marsh,  1  W.  Va.  38. 

I.     NEWLY-DISCOVERED      E  V  I- 

DENCE. 
1.  In  General. 

Courts,  both  of  law  and  equity,  some- 
times grant  new  trials  ori  the  ground 
of  after-discovered  evidence,  but  al- 
ways with  great  reluctance  and  never 
except  under*  special  circumstances, 
which  may  be  summed  up  thus:  (1) 
The  evidence  must  have  been  discov- 
ered since  the  trial;  (2)  it  must  be  evi- 
dence that  could  not  have  been  dis- 
covered before  the  trial  by  the  exer- 
cise of  reasonable  diligence;  (3)  it  must 
be  material  in  its  object  and  such  as 
ought  on  another  trial  to  produce  a 
different  result  on  the  merits;  and  (4) 
it  must  not  be  merely  cumulative,  cor- 
roborative,   or    collateral.      Wynne    v. 
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Newman,  75  Va.  811;  Baccigalupo  v. 
Com.,  33  Gratt.  807,  36  Am.  Rep.  795; 
Read  v.  Com.,  22  Gratt.  924;  Th(»mpson 
7'.  Com.,  8  Gratt.  637;  St.  John  v.  Al- 
derson,  32  Gratt.  140;  State  z'.  Betsall, 
11  W.  Va.  703;  Halstead  v.  Horton, 
38  W.  Va.  727,  18  S.  E.  953;  Bennett  v. 
Com.,  8  Leigh  745;  Lewis  v.  McMuUin, 

5  W.  Va.  583;  Whitchurst  v.  Com.,  79 
Va.  561;  Field  v.  Com.,  89  Va.  694,  16 
S.  E.  865;  Gillilan  v.  Ludington,  6  W. 
Va.  128,  145;  Carder  v.  Bank,  34  W.  Va. 
38,  41,  11  S.  E.  716;  State  v.  Hobbs,  :{7 
W.  Va.  824,  17  S.  E.  380;  Zirkefoo^*^ 
c.  Kuykendall,  12  W.  Va.  23;  Brown  v.. 
Speyers,  20  Gratt.  296;  Adams  v.  Hub- 
bard. 25  Gratt.  135;  Cody  v.  Conly,  27 
Gratt.  313,  324;  Grayson  v.  Buchanan,  S8 
Va.  251,  13  S.  E.  457;  Akers  v  Akcrs, 
83  Va.  633,  8  S.  E.  260;  Smith  v.  Wat- 
son, 82  Va.  712,  1  S.  E.  96;  Tate  v. 
Tate,  85  Va.  205,  7  S.  E.  352;  Kern  v. 
Wyatt,  89  Va.  885,  17  S.  E.  549;  Rod- 
erick V.  Railroad  Co.,  7  W.  Va.  54; 
Callaghan  v.  Kippers,  7  Leigh  608;  Co- 
rey z;.' Moore,  86  Va.  721,  11  S.  E.  114; 
Cluverius  v.  Com.,  81  Va.  787. 

2.  Must  Have  Been  Discovered  Since 

Trial. 

A  motion  for  a  new  trial  upon  the 
ground  of  after-discoverd  evidence 
should  not  be  granted  unless  it  appears 
that  the  evidence  was  discovered  after 
the  trial.  Norfolk  v.  Johnakin,  94  Va. 
285,  26  S.  E.  830;  St.  John  v.  Alderson, 
32  Gratt.  140;  Wynne  v.  Newman,  75 
Va.  811,  817;  Whitehurst  v.  Com.,  79  Va. 
559;  Roderick  v.  Railroad  Co.,  7  W. 
Va.  54. 

3.  Necessity  for  Exercise  of  Diligence 

before  Trial. 

Where,  with  the  exercise  of  ordinary 
diligence,  all  the  evidence  might  have 
been  procured  before  the  trial,  it  would 
encourage  negligence  to  grant  a  new 
trial,  and  it  is  well  settled  that  under 
such  circumstances  a  new  trial  will 
never    be    granted.      Arthur   v.    Chavis. 

6  Rand.  142;  Smith  v.  McLain,  11  W, 
Va.  654;  Corey  r.  Moore,  86  Va.  721, 
11    S.    E.   114;   De    Lima  v.   Glassell,   4 


Hen.  &  M.  369;  Strader  v.  GoflF,  6  W. 
Va.  257;  Lucas  v.  Locke,  11  W.  Va. 
81;  Nadenbousch  v.  Sharer,  4  W.  Va. 
203. 

It  seems  that  it  is  no  ground  for  a 
new  trial,  as  for  after-discovered  testi- 
mony, that  a  witness,  who  had  been 
introduced  and  examined  before  the 
jury  by  the  party  making  the  motion, 
made  certain  statements  to  one  of  tlic 
ju»"c)rs  after  they  were  discharged, 
which,  had  they  been  before  the  jury, 
would  have  induced  them  to  render  a 
different  verdict.  Carr  v.  Magruder,  2 
Pat.  &  H.  107. 

Evidence  Not  Produced  because  Wit- 
nesses Believed  to  Be  Hostile. — A  new 
trial  on  ground  of  newly-discovered 
evidence  will  not  be  granted  for  evi- 
dence known  before  the  trial,  but 
omitted  because  the  witnesses  were  be- 
lieved to  be  hostile.  Norfolk,  etc.,  R. 
Co.  V.  Draper,  90  Va.  245,  17  S.  E.  8S3. 

Suits  for  Freedom — Inability  to  Pro- 
cure Evidence. — Where  a  pauper  suing 
for  his  freedom  could  not  obtain  his 
testimony  in  the  first  trial,  equity  gave 
relief  by  granting  a  new  trial  at  law. 
Isaac   V.  Johnson,  5   Munf.  95. 

Ignorance  of  Defense  in  Action 
against  Surety. — A  new  trial  ought  not 
to  be  awarded  by  a  court  of  equity  be- 
cause of  after-discovered  evidence,  un- 
less such  evidence  ought  to  produce  a 
different  verdict,  and  unless  it  was  pre- 
vented from  being  produced  on  the 
trial  at  law  by  fraud  or  by  ignorance, 
unmixed  with  negligence.  Therefore 
a  surety  can  not  rely  on  his  ignorance 
of  a  substantial  defense  known  to  his 
principal,  unless  he  alleges  in  his  bill 
and  proves  that  he  .took  proper  steps 
to  ascertain  from  his  principal  or  oth- 
erwise a  true  state  of  the  case,  or  that 
he  was  prevented  from  so  doing  by 
circumstances  over  which  he  had  no 
control.     Sayre  v.  King,  17  W.  Va.  562. 

Negligence  in  Summoning  Witnesses. 
— Where  the  defendant  only  asks  one 
witness  to  attend  the  trial,  and  sends 
a  summons   by  a   servant   to   another. 
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which  reaches  him  on  the  day  of  the 
trial  at  such  a  distance  from  the  court 
where  the  cause  is  being  tried  that  it 
is  impossible  for  him  to  attend,  this  is 
such  gross  negligence  as  will  prevent 
him  from  obtaining  a  new  trial  upon 
the  ground  that  the  evidence  of  the  ab- 
sent witness  was  newly  discovered. 
Hoomcs  V.   Kuhn,  4   Call   274. 

Effect  of  Failure  to  Move  for  Contin- 
uance.— If  a  party  believes  that  he  can 
procure  other  testimony,  he  should 
move  for  a  continuance  of  the  cause, 
and  not  wait  until  there  is  a  verdict 
against  him,  and  then  bring  it  forward 
as  ground  for  a  new  trial,  after  having 
taken  his  chance  with  the  jury.  Gor- 
don V.  Harvey,  4  Call  450. 

4.  Probability  of  Producing  Different 
Result. 

General  Rule. — A  court  should  never 
set  aside  a  verdict  and  grant  a  new  trial 
upon  the  ground  of  after-discovered 
evidence,  unless  the  evidence  is  such 
that,  on  the  granting  of  the  new  trial, 
its  introduction  ought  to  produce  a 
different  result.  Hall  v.  Lyons,  29  W. 
Va.  410,  1  S.  E.  582;  Field  v.  Com.,  89 
Va.  690,  16  S.  E.  865;  Cody  v.  Conly, 
27  Gratt.  313;  Travelers'  Ins.  Co.  v. 
Harvey.  82  Va.  949,  5  S.  R.  55^:  Lucns 
V.  Locke,  11  W.  Va.  81;  Halstead  v. 
Horton,  38  W.  Va.  727.  18  S.  E.  953; 
Bloss  V.  Hull,  27  W.  Va  503;  Farmers', 
etc.,  Warehouse  Co.  v.  Pridemore,  55 
W.  Va.  451,  463,  47  S.  E..  258 

Newly-discovered  evidence,  appar- 
ently insufficient  to  change  the  result, 
will  not  justify  a  new  trial.  State  v. 
Lane,  44. W.  Va.  730,  29  S.   E.  1020. 

Immaterial  Facts  Concerning  Rob- 
bery.— As  evidence  showing  that  the 
accused  and  his  comp^ion  assailed  a 
party  at  a  stated  time  and  that  the 
companion  held  the  party  whilst  the 
accused  took  from  his  person  a  pocket- 
book  of  the  value  of  fifty  cents,  con- 
taining $15  in  currency,  is  sufficient  to 
warrant  a  conviction  of  robbery,  where 
these  facts  are  established,  a  new  trial 
will  not  be  awarded  for  newly-discov- 


ered evidence  that  a  witness  who  had 
testified  at  a  trial,  since  remembered 
that  the  scene  of  the  robbery  was  ex- 
amined by  lamplight  and  not  by  moon- 
light. Wheeler  v.  Com.,  86  Va.  658,  10 
S.    E.  924. 

That  Evidence  May  Have  Been 
Given  in  Mitigation  of  Damage  Is  Not 
Sufficient. — Where  it  does  not  appear 
that  the  newly-discovered  evidence 
would  have  gone  to  the  merits  of  the 
case  if  it  had  been  in  evidence  upon 
the  former  trial,  it  is  no  ground  for  a 
new  trial  that  it  would  have  been 
proper  to  have  been  considered  by  the 
jury  in  mitigation  of  damages.  Naden- 
bousch  V,  Sharer,  4  W.  Va.  203 

5.  Must  Not  Be  Merely  Cumulative  or 
Corroborative. 

Generally. — To  entitle  one  to  a  new 
trial  upon  the  ground  of  after-discov- 
ered evidence,  the  evidence  must  be 
material. and  not  merely  cumulative  or 
corroborative,  and  must  not  be  such  as 
ordinary  diligence  might .  have  previ- 
ously discovered.  Booth  v.  Mcjilton, 
82  Va.  827,  1  S.  E.  137;  Whitehurst  v. 
Com.,  79  Va.  556;  Cody  v.  Conly,  27 
Gratt.  313;  Bond  v.  Com.,  83  Va.  581. 
3  S.  E.  149;  Tate  v.  Tate,  85  Va.  205, 
7  S.  E.  352;  Smith  v.  Watson,  82  Va. 
712,  1  S.  E.  96;  Nuckols  Vf  Jones,  8 
Gratt.  267;  Harnsbarger  v.  Kinney,  13 
Gratt.  511;  Hoomes  v.  Kuhn,  4  Call 
274;  White  v.  Ward.  35  W.  Va.  418,  14 
S.  E.  22;  Sisler  v.  Shaffer,  43  W.  Va. 
769,  28  S.  E.  721;  Bales  v.  State,  3  W. 
Va.  685;  Randolph  v.  Randolph,  1  Hen. 
&  M.  181;  Kern  v.  Wyatt,  89  Va.  88.-,, 
17  S.  E.  549;  Dower  v.  Church,  21  W. 
Va.  23;  Farmers',  etc.,  Warehouse  Co.  v. 
Pridemore,  55  W.  Va.  451,  463.  47  S.  E 
258;  Bloss  v,  Hull,  27  W.  Va    503,  508. 

What  Evidence  Is  Cumulative. — In 
determining  whether  or  not  evidence 
is  cumulative,  the  courts  must  see  if 
the  kind  and  character  of  the  facts  of- 
fered and  those  adduced  on  the  former 
trial  are  the  same,  and  not  whether 
they  tend  to  produce  the  same  effect. 
It    is    their    resemblance    that    makes 
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them  cumulative.  The  facts  may  tend 
to  prove  the  same  proposition  and  yet 
be  so  dissimilar  in  kind  as  to  afford  no 
pretense  that  they  are  cumulative.  St 
John  V.  Alderson,  32  Gratt.  140;  Gro- 
gan  V.  Chesapeake,  etc.,  R.  Co.,  39  W. 
Va.  415,  19  S.  E.  563;  Wynne  v.  New- 
man, 75  Va.  811. 

The  admission  of  a  party  in  direct 
conflict  with  his  testimony  and  his  the- 
ory of  defense,  and  bearing  upon  the 
issue,  is  not  cumulative  merely;  and  if 
his  opponent  had  no  reason  to  suspect 
its  existence,  and  could  not  by  reason- 
able diligence  have  discovered  it  be- 
fore the  trial,  and  if  it  would  probably 
have  produced  a  different  verdict,  the 
subsequent  discovery  thereof  will  en- 
title the  latter  to  a  new  trial.  Preston 
V.  Otey,  88  Va.  491,  14  S.  E.  68. 

After-discovered  testimony  of  wit- 
nesses that  defendant  told  them  the 
cattle  were  his,  and  he  was  to  let  plain- 
tiff have  them  back  in  the  fall  at  four 
cents  a  pound,  though  tending  directly 
to  establish  plaintiff's  version  of  the 
contract,  is  independent  evidence,  dis- 
similar in  kind  to  that  offered  by  hin 
at  the  trial,  which  was  the  testimony 
of  himself  and  agent  as  to  what  the 
contract  was,  and  is  not  merely  cumu- 
lative, and  entitles  plaintiff  to  a  new 
trial.  Preston  v.  Otey,  88  Va.  491,  14 
S.  E.  68. 

New  Evidence  Collateral— Discredit- 
ing Witnesses. — Where  the  sole  object 
and  purpose  of  new  evidence  is  to  dis- 
credit a  witness  on  the  opposite  side, 
the  general  rule,  subject  to  few  excep- 
tions, is  to  refuse  a  new  trial.  Gillilan 
V.  Ludington,  6  W.  Va.  VIA,  145;  State 
V.  Betsall,  11  W.  Va.  703;  Hall  v.  Lyons, 
^2<^  \V.  Va.  4:3:i.  l  S.  E.  592;  Carder  v. 
Bank,  34  W.  Va.  41,  11  S.  E.  716; 
Thompson  z'.  Com.,  8  Gratt.  637.  See 
also,  Bloss  V.  Hull,  27  W.  Va.  503,  508; 
Farmers,'  etc..  Warehouse  Co.  v.  Pride- 
more,  55  W.  Va.  451,  463,  4?  S.  E.  258. 

A  new  trial  ought  not  to  be  granted 
to  enable  the  party  against  whom  the 
verdict    is    rendered    to    impeach    the 


verdict  of  a  witness  examined  at  the 
trial.     Brugh  v.  Shanks,  5  Leigh  598. 

8.  Affidavit  of  Applicant 

Generally.  —  With    reference    to    the 
form  of  application,  and  the  nature  of 
the  evidence,  requisite  for  obtaining  a 
new  trial  on  the  ground  of  newly-dis- 
covered evidence,  the  usual  practice  re- 
I  quires,  that  the  party  file  his  own  affi- 
!  davit,    stating    that   be    has,    since    the 
trial,  and  without  previous  neglect,  dis- 
I  covered    material    testimony    going    to 
the  merits  of  the  case,  and  giving  the 
names     of   the    witnesses   and    setting 
I  forth   the   facts   they  will  swear  to  on 
i  the   trial,  unless  it  be   shown  that  the 
j  latter  can  not  be  obtained.     It  is   not 
!  sufficient  for  the  applicant  to  state  that 
he   did  not  know  of  the   testimony  in 
I  time  to  produce  it  for  the  trial;  it  must 
I  also  appear  that  he  could  not  have  as- 
certained it  by  the  exercise  of  rcasona- 
I  ble  diligence.    State  v.  Williams,  14  W. 
Va.  851. 

Allegation  of  Diligence.— An  affidavit 
for  a  new  trial  upon  the  ground  of 
newly-discovered  evidence,  is  not  suffi- 
cient unless  it  state  that  the  party  seek- 
ing the  benefit  of  it  has  used  diligence 
to  discover  and  procure  the  evidence 
before  the  trial,  and  discloses  the  facts 
he  can  prove  and  by  whom  he  can  do 
so.  Snyder  v.  Myers,  3  W.  Va.  195; 
Buchanan  v.  Reynolds,  4  W.  Va.  681. 
See  also,  Sisler  v.  Shaffer,  43  W.  Va. 
769,  28  S.  E.  7.21. 

Evidence  Must  Be  Set  Forth  in  Affi- 
davit.— Upon  a  motion  for  a  new  trial 
on  the  ground  of  newly-discovered  evi- 
dence, the  evidence  of  the  newly-dis- 
covered witness  should  be  substantially 
set  forth  in  the  affidavit  of  the  witness 
as  it  can  be  testified  to  in  the  court 
before  the  jury,  or  a  satisfactory  ex- 
cuse shown  excusing  the  affidavit. 
Stafte  V.  Williams,  14  W.  Va.  851;  Stra- 
der  V.  Goff,  6  W.  Va,  257. 

The  party  asking  a  new  trial  on  the 
ground  of  after-discovered  evidence 
must  produce  the  affidavits  of  the  wit- 
nesses stating  what  they  will  testify  to. 
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Brown  v.  Sp^yers,  20  Gratt.  296;  Stra- 
<ler  V,  Goff,  6  W.  Va.  257,  271;  Varner  v. 
Core.  20  W.  Va.  472;  Kern  v.  Wyatt, 
b9  Va.  885,  17  S.  E.  549;  Nuckols  v. 
Jones,  8  Gratt.  267. 

An  affidavit  which  states  that  the  de- 
fendant has  discovered  new  and  ma- 
terial evidence  which  was  not  in  his 
knowledge  or  control  at  or  before  the 
trial,  but  which  does  not  state  what 
the  evidence  is,  or  that  it  could  not 
have  been  obtained  by  due  diligence 
before  the  trial,  is  not  sufficient  to  au- 
thorize the  court  to  grant  a  new  trial. 
Varner  v.  Core,  20  W.  Va.  472. 

Relevancy  and  Materiality  Must  Be 
Apparent. — A  motion  to  set  aside  the 
verdict  and  award  a  new  trial,  founded 
upon  an  affidavit  of  newly-discovered 
evidence,  which  fails  to  show  the 
character,  relevancy,  and  materiality 
thereof,  will  be  overruled.  Swisher  v. 
Malone,  31  W.  Va.  442,  7  S.  E.  439; 
State  V.  Betsall,  11  W.  Va.  703. 

Where  the  affidavit  of  a  conversation 
between  the  affiant  and  the  defendant, 
relied  on  as  after-discovered  evidence 
in  support  of  a  motion  for  a  new  trial, 
fails  to  state  the  date  and  details  of  the 
conversation,  a  new  trial  will  be  denied, 
as  the  relevancy  of  the  testimony  is 
not  sipparent.  Grayson  v.  Buchanan, 
88  Va.  251,  13  S.  E.  457. 

A  new  trial  will  not  be  granted  on 
the  ground  of  after-discovered  testi- 
mony, when  it  appears  from  the  affi- 
davits that  the  after-discovered  testi- 
mony tends  only  to  impeach  a  witness 
on  the  trial,  by  disproving  facts  to 
which  he  has  testified;  and  especially 
when  it  appears  that  the  witnesses  pro- 
posing to  give  testimony  will  speak 
only  from  their  belief,  and  not  from 
absolute  personal  knowledge.  Gillilan 
r.   Ludington,  6  W.  Va.  128. 

J.      IMPROPER      CONDUCT      OF 

COURT,    COUNSEL,    PARTIES 

OR  AUDIENCE. 

Comment   by  Judge   on    Weight   of 

Evidence.  —  See     generally,     the     title 

QUESTIONS  OF  LAW  AND  FACT. 


A  comment  of  the  judge  upon  the 
weight  of  the  evidence  of  the  case, 
when  excluding  other  evidence  oflFercd, 
is  calculated  to  mislead  the  jury,  and, 
where  made,  is  proper  ground  for  a 
new  trial.  McDowell  v.  Crawford,  11 
Gratt.  377. 

In  Virginia,  questions  of  law,  such  as 

the   admissibility   of   evidence,   are   for 

the  court,  while  questions  of  fact,  such 

as  the  weight  of  the  evidence,  are  for 

the  jury.     When  evidence  is  parol  any 

expression  of  opinion  by  the  court  as 

to  its  weight,  effect,  or  sufficiency,  or 

any   assumption    of   a    fact   as    proved, 

will  be  an  invasion  of  the  province  of 

the  jury,  for  which  the  verdict  will  be 

I  set  aside,  and  a  new  trial  awarded. .  Ty- 

'  ler  V.  Chesapeake,  etc.,  R.  Co.,  88  Va. 

*389,   13   S.   E.  975. 

Remarks  on  the  Case  by  Judge. — 
Where  the  court,  on  the  trial  of  an 
issue,  makes  a  remark  calculated  to 
prejudice  the  minds  of  the  jury  against 
the  defendant,  but  at  the  same  time 
says  that  the  remark  has  nothing  to 
do  with  the  cause  and  should  not  in- 
fluence the  verdict,  and  a  verdict  is 
afterwards  rendered  for  the  plaintiff^ 
the  remarlc  is  no  ground  for  a  new 
trial.      Brooks   v.   (ialloway,    12    Leigh 

Opinion  on  Material  Facts  in  Issue. 

— Where  the  trial  judge,  during  the 
progress  thereof,  in  overruling  objec- 
tions to  the  admission  of  testimony 
expresses  an  opinion  as  to  the  material 
facts  in  issue,  in  the  presence  and  hear- 
ing of  the  jury,  so  prejudicial  that  the 
error  can  not  be  cured  otherwise  than 
by  granting  the  party  injured  thereby 
a  new  trial,  in  case  the  verdict  is 
against  him,  notwithstanding  such 
opinion  was  not  objected  to  at  the  time 
it  was  so  expressed,  it  may  be  taken 
advantage  of  on  the  hearing  of  a  mo- 
tion for  a  new  trial,  and  if  the  motion 
,  is  overruled,  and  proper  exceptions 
i  taken,  the  judgment  will  be  reversed, 
and  a  new  trial  awarded  for  such  error 
alone.  Neill  v.  Rogers  Bros.  Produce 
Co.,  38  W.  Va.  228,  18  S.  E.  563. 
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Argument  of  Counsel — Reading  from 
Law  Books. — See  generally,  the  title 
ARGUMENTS  OF  COUNSEL,  vol.  1. 
p.    713. 

Whether  counsel,  in  an  argument  be- 
fore a  jury,  shall  read  from  law 
books  and  reported  cases,  and  com- 
ment ftiereon,  is  within  the  discretion 
of  the  court,  subject  to  review  in  case 
of  abuse  of  discretion.  If  the  law  read 
be  good  law,  and  relevant  to  the  case, 
it  is  clearly  no  ground  for  a  new  trial. 
If  bad  law,  or  irrelevant  to  the  case, 
and  calculated  to  mislead  the  jury,  yet, 
if  the  court  has  given  instructions  cor- 
rectly stating  the  law  on  the  subject, 
it  would  not  be  ground  for  a  new 
trial;  but  in  the  absence  of  such  in- 
structions to  counteract  the  danger,  it 
would  be  a  sufficient  ground.  Gregor>'* 
V.  Ohio  River  R.  Co.,  37  W.  Va.  606, 
16  S.  E.  819,  distinguishing  Ricketts  v. 
Chesapeake,  etc.,  R.  Co.,  33  W.  Va. 
433,  10  S.  E.  801.  See  also,  Michael  v. 
Roanoke  Machine  Works,  90  Va.  492, 
19  S.  R.  261;  Norfolk,  etc..  R.  Co.  v. 
Harman,  83  Va.  553,  565,  S  S.  E.  251. 

But  objections  to  the  argument  of 
counsel  come  too  late,  when  made  for 
the  first  time  after  verdict,  if  the  court 
can  see  that  a  proper  verdict  has  been 
rendered.  Norfolk,  etc.,  R.  Co.  v. 
Shott,  92  Va.  34,  22  S.  E.  811;  Price  v. 
Com.,  77  Va.  393. 

Applause  by  Audience. — In  Bowles* 
Case,  lO.J  Va.  816,  48  S.  E.  527,  it  is 
said:  "Applause  by  the  audience  of  re- 
marks made  by  the  prosecuting  attor- 
ney in  a  criminal  case  are  derogatory 
of  the  dignity  and  authority  of  the 
court  and  well  calculated  to  make  im- 
pressions upon  the  jury  prejudicial  to 
the  accused.  In  the  case  at  bar,  how- 
ever, the  prompt  and  vigorous  rebuke 
and  warning  of  the  trial  judge  were 
suflFicient  to  prevent  its  recurrence  and 
the  trial   was  not  vitiated  thereby." 

Publication  by  Newspaper. — Merely 
because  a  newspaper  during  the  trial 
made  improper  references  to  the  trial 
;ind   the   case,   the  verdict   will   not   be 


set  aside,  and  a  new  trial  awarded. 
Kerr  v.  Lunsford,  31  W.  Va.  659,.  8  S. 
E.  493. 

K.   IRREGULARITIES   AT   TRIAL. 

See  generally,  the  titles  APPEAL 
AND  ERROR,  vol.  1,  p.  418;  EX- 
CEPTIONS, BILL  OF,  vol.  5,  p.  357; 
JURY,  vol.  9,  p.  1. 

Omission  of  Record  to  Show  Venire. 
—See  generally,  the  title  JURY,  vol. 
9,  p.  1. 

The  Virginia  Code,  1887,  §  3156,  pro- 
vides that  in  civil  cases  no  irregularity 
in  a  writ  of  venire  facias  shall  be  suffi- 
cient to  set  aside  a  verdict  unless  the 
party  making  objection  was  injured 
thereby,  or  unless  the  objection  was 
made  before  the  juror  is  sworn.  By 
act  January  18,  1888,  this  provision  is 
made  to  apply  to  felony  cases.  But  in 
Lewis  V.  Com.,  1  Va.  Dec.  737,  it  was 
held,  that  this  provision  did  not  apply 
where  the  record  failed  to  show  any 
venire  in  a  felony  case,  and  the  omis- 
sion of  the  writ  was  an  error  for  which 
a  new  trial  would  be  awarded. 

Failure  to  Permit  Party  to  Open  and 
Close.— Sec  generally,  the  title  OPEN 
AND  CLOSE. 

Though  it  may  be  proper  for  the  de- 
fendant to  open  and  close  the  argu- 
ment in  certain  cases,  still  the  refusal 
of  the  court  to  allow  him  to  do  so  is 
not  sufficient  ground  for  the  appellate 
court  to  grant  a  new  trial.  Steptoe  v. 
Harvey,  7  Leigh   501. 

Overruling  Dexurrer. — See  the  title 
DEMURRER  TO  THE  EVIDENCE, 
vol.  4,  p.  514. 

•An  error  of  law  committed  by  the 
court  in  overruling  a  demurrer  by 
the  defendant  to  the  declaration  of  the 
plaintiff  is  sufficient  ground  for  the 
trial  court  to  set  aside  the  verdict  of 
the  jury  and  to  award  a  new  trial. 
Lambert  v.  Ensign  Mfg.  Co.,  42  W. 
Va.  813.  26  S.  E.  431. 

L.  ERRORS  IN  VERDICT. 

I  1.   Responsiveness. 

I      General   Rule. — Where   an   issue   h  •?> 
been  properly  directed,  and  the  verdict 
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is  not  responsive  thereto,  it  must  be 
set  aside  and  a  new  trial  granted. 
Marshall  v.  Marshall,  18  W.  Va.  395. 

Failure  to  Respond  to  Declaration. 
— The  verdict  of  a  jury  in  an  ejectment 
case  which  finds  for  the  plaintiff  the 
land  in  the  declaration  described,  but 
which  fails  to  specify  the  estate  found 
in  the  plaintiff,  even  though  the  dec- 
laration states,  that  the  plaintiff  had 
been  possessed  of  the  land  in  fee,  is 
fatally  defective,  and  upon  such  a  ver- 
dict no  judgment  could  be  entered,  and 
€ven  without  a  motion  in  arrest  of 
judgment  or  for  a  new  trial  the  court 
should  »et  aside  such  a  verdict,  and 
award  a  new  trial.  And  if  it  does  on 
such  a  verdict  enter  up  a  judgment  for 
the  plaintiff,  on  a  writ  of  error  the  ap- 
pellate court  will  reverse  and  set  aside 
such  judgment  and  award  a  new  trial, 
whether  the  defendant  moved  the 
court  for  a  new  trial  or  not,  or  whether, 
if  the  defendant  moved  the  court  for 
a  new  trial,  he  based  his  motion  solely 
on  other  specified  grounds  or  included 
such  defect  in  the  verdict  as  one  of  the 
grounds  on  which  he  based  his  motion. 
Oney  v.  Clendenin,  28  W.  Va.  34.  Sec 
also.  Low  V.  Settle,  22  W.  Va.  387,  388; 
Elliott  V.  Sutor,  3  W.  Va.  37. 

Where  a  declaration  in  assumpsit 
charges  common  carriers  or  bailees  for 
hire,  for  loss  or  damage  generally,  and 
an  agreement  is  proven  showing  that 
the  transportation  was  at  the  plaintiff's 
risk,  which  imposes  a  different  liability 
than  that  charged,  and  a  verdict  is  ren- 
dered against  the  carriers,  it  should  be 
set  aside  and  a  new  trial  granted  for 
reason  of  the  variance.  Baltimore,  etc.. 
Railroad  v.   Rathbone,   1   W.   Va.   87. 

If  the  evidence  in  the  trial  of  a  case 
before  a  jury,  though  it  shows  that  the 
plaintiff  has  a  good  cause  of  action, 
fails  to  prove  substantially  the  plain- 
tiff's case  as  stated  in  the  declaration, 
and  the  jury  find  a  verdict  for  the  plain- 
tiff, the  court  on  the  motion  of  the 
defendant  should  set  aside  this  verdict 
and  grant  a  new  trial,  and  should  also 
permit  the  plaintiff  to  amend  his  dec- 


laration so  as  to  correspond  with  his 
proof  at  the  trial.  Hutchinson  v.  Park- 
ersburg,  25  W.  Va.  226,  227. 

2.  Nonjoinder. 

Where  there  is  no  plea  filed  in  the 
cause,  and  the  jury,  being  sworn  to  try 
the  issue,  find  a  verdict  in  favor  of  one 
of  the  parties,  the  verdict  will  be  set 
aside  and  a  new  trial  awarded.  Mc- 
Million  V.  bobbins,  9  Leigh  422;  Balti- 
more, etc.,  R.  Co.  V.  Christie,  5  W.  Va. 
325;  Preston  v.  Salem  Imp.  Co.,  91  Va. 
583,  22  S.  E.  486;  Petty  v.  Frick  Co., 
86  Va.  501,  10  S.  E.  886;  Bennett  v. 
Jackson,  34  W.  Va.  62,  11  S.  E.  734; 
Totty  V.  Donald,  4  Munf.  430;  Rowans 
V.  Givens,  10  Gratt.  250. 

Where  there  are  more  pleas  than  one 
filed  in  the  cause  and  issue  is  not 
joined  on  some  one  of  such  pleas,  the 
judgment  will  be  set  aside  and  a  new 
trial  awarded.  Totty  v.  Donald,  4 
Munf.  430;  Bennett  v.  Jackson,  34  W. 
Va.   62,   11    S.    E.    734. 

Where  in  assumpsit  no  plea  was  filed, 
and  the  verdict  was  for  the  plaintiff, 
and  the  court  set  aside  the  verdict,  it 
was  held,  no  error.  Johnson  v.  Fry, 
88  Va.  695,  12  S.  E.  973;  Petty  v.  Frick 
Co.,  86  Va.  501,  10  S.   E.  886. 

3.  Assessment  of  Damages. 

A  new  trial  was  granted  for  mis- 
take in  the  verdict  where  it  appeared 
upon  examination  of  the  jurors,  that 
they  believed  defendant  entitled  to  one- 
half  of  a  lottery  ticket,  and  upon  that 
supposition  to  have  calculated  the  dam- 
ages assessed  for  him,  although  he  was 
entitled  only  to  one-fourth,  if  to  any 
of  the  ticket,  which  appeared  mani- 
festly from  abundant  testimony. 
Woods  V.  Macrae,  Wythe  253. 

4.  Verdict  without  Evidence. 

That  the  verdict  is  without  evidence 
to  support  it  is  another  ground  upon 
which  a  new  trial-will  be  granted.  This 
occurs  when  there  has  been  no  proof 
whatever  of  a  material  fact,  or  not 
sufficient  evidence  of  the  fact  or  facts 
in  issue.  Grayson  t'.  Com.,  6  Gratt. 
712;    Bell    v.    Alexander,    21    Gratt.    9; 
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Blosser  v,  Harshbarger,  21  Gratt.  216; 
Read  v.  Com.,  22  Gratt.  924;  Pryor  v. 
Com.,  27  Gratt.  1019;  Noell  v.  Noell, 
93  Va.  439,  25  S.  E.  242;  McBride's 
Case,  95  Va.  826,  30  S.  E.  454;  Younger 
V.  State,  2  W.  Va.  586;  Campbell  v. 
Lynn,  T  W.  Va.  671;  State  v.  Yates, 
21  W.  Va.  766;  State  v.  Smith,  24  W. 
Va.  826;  State  v.  Harr,  38  W.  Va.  58, 
17  S.  E.  794;  State  v.  Zeigler,  40  W. 
Va.  608,  21  S.  E.  768;  Altizer  v.  Bus- 
Jcirk,  44  W.  Va.  256,  28  S.  E.  790;  Cash 
V.  Com.,  2  Va.  Dec.  1;  State  v.  Mor- 
gan, 35  W.  Va.  277,  13  S.  E.  391;  Ritz 
V.  Wheeling,  45  W.  Va.  261,  31  S.  E. 
994. 

Where  the  verdict  of  a  jury  is  wholly 
without  evidence  on  a  point  essential 
to  a  finding,  or  the  evidence  is  plainly 
insufficient  to  warrant  such  finding  by 
the  jury,  the  same  should  be  set  aside 
and  a  new  trial  awarded.  Vintroux  v, 
Simms,  45  W.  Va.  548,  31  S.  E.  941; 
Arnold  v.  Cole,  42  W.  Va.  663,  26  S. 
E.  312;  Maupin  v.  Ins.  Co.,  53  W.  Va. 
557,  558,  45  S.  E.  1003;  Beall  v.  Pitts- 
burg, etc.,  R.  Co.,  38  W.  Va.  525,  18  S. 
E.  729;  Doyle  v.  Com.,  100  Va.  808,  40 
S.   E.  925. 

If  a  verdict  is  without  evidence  to 
support  it  on  a  material  point,  except 
evidence  improperly  given  to  the  jury 
by  a  party  to  the  suit,  such  verdict 
should  be  set  aside  on  motion  of  the 
party  injured,  although  the  court  di- 
rected the  jury  to  disregard  it.  Arnold 
V.  Cole,  42  W.  Va.  663,  26  S.  E.  312. 

5.   Verdict  Contrary  to  Law. 

Rule  SUtcd.— It  is  well  settled  that 
a  new  trial  will  be  granted  where  the 
verdict  is  against  law.  This  occurs 
when  the  issue  involves  both  fact  and 
law,  and  the  verdict  is  against  the  law 
of  the  case  on  the  facts  proved.  Gray- 
son V.  Com.,  6  Gratt.  712;  Bell  v.  Alex- 
ander, 21  Gratt.  9;  Blosser  v.  Harslf- 
barger,  21  Gratt.  214;  Read  v.  Com.,  22 
Gratt.  924;  Pryor  v.  Com.,  27  Gratt. 
1019;  Noell  v.  Noell,  93  Va.  439,  25  S. 
E.  242;  McBride's  Case,  95  "Va.  826,  30 
S.  E.  454;  Younger  v.  State,  2  W.  Va. 


586;  Campbell  v.  Lynn,  7  W.  Va.  671; 
State  V.  Yates,  21  W.  Va.  766;  State 
V,  Smith,  24  W.  Va.  826;  State  v.  Harr, 
3«  W.  Va.  65,  17  S.  E.  794;  State  v. 
Zeigler,  40  W.  -Va.  608,  21  S.  E.  768; 
Altizer  v.  Buskirk,  44  W.  Va.  256,  2a 
S.  E.  790;  Cash  v.  Com.,  2  Va.  Dec. 
4;  State  v.  Morgan,  35  W.  Va.  277,   la 

5.  E.  391;  Ritz  v.  Wheeling,  45  W.  Va. 
264,  31  S.  E.  994;  Preston  v,  Otey,  8S 
Va.  491,  14  S.  E.  68;  Chesapeake,  etc., 
R.  Co.  V.  Anderson,  93  Va.  650,  25  S. 
E.  947;  Doyle  v.  Com.,  100  Va.  808. 
40  S.  E.  925. 

Application  of  Rule  to  Unlawful  En- 
try and  Detainer  Case. — Where^the  jury 
find  a  verdict  for  the  plaintiff  in  an  ac- 
tion of  unlawful  detainer,  if  it  is  proven 
that  the  defendant  had  been  in  actual 
continuous  possession  of  the  land  in 
controversy  for  more  than  two  years^ 
and  it  does  not  appear  that  the  cause 
of  action  arose  within  two  years  prior 
to  the  commencement  of  the  action,  a 
new  trial  should  be  awarded.  Hays  v. 
Altizer,  24  W.  Va.  505. 

A  verdict  which,  on  the  strict  facts 
of  the  case,  is  contrary  to  law  must  be 
set  aside.  Manss-Bruning  Shoe  Co.  v. 
Prince,  51  W.  Va.  510,  41  S.  E.  907; 
Miller  v.  White,  46  W.  Va.  68,  33  S. 
E.  332;  Grayson's  Case,  6  Gratt.  712; 
Baltimore,  etc.,  R.  Co.  v.  Gettle,  3  W. 
Va.  376. 

6.  Verdict    Contrary    to    or    against 
Weight  of  Evidence. 

a.    General  Rule. 

A  new  trial  will  be  granted  where 
the  verdict  is  contrary  to  the  evidence. 
This  occurs  when  the  issue  involves 
matters  of  fact  only,  and  the  facts 
proved  require  a  different  verdict  from 
that  found  by  the  jury.  Grayson  v. 
Com.,  6  Gratt.  712;  Blosser  v.  Harsh- 
barger, 21  Gratt.  216;  Bell  v.  Alexander, 
21  Gratt.  9;  Read  v.  Com.,  22  Gratt. 
924;  Pryor  v.  Com.,  27  Gratt.  1019; 
Noell  V.  Noell,  93  Va.  439,  25  S.  E. 
242;  McBride's  Case,  95  Va.  826,  30 
S.  E.  454;  Younger  v.  State,  2  W.  Va. 
686;  Campbell  v,  Lynn,  7  W.  Va.  671: 
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State  V,  Yates,  21  W.  Va.  766;  State 
V,  Smith,  24  W.  Va.  826;  State  v. 
Harr,  38  W.  Va.  65,  17  S.  E.  794;  State 
V.  Zeigler,  40  W.  Va.  608,  21  S.  E. 
768;  Altizer  v.  Buskirk,  44  W.  Va.  256, 
28  S.  E.  790;  Cash  v.  Com.,  2  Va.  Dec. 
4;  State  v.  Morgan,  35  W.  Va.  277,  13 
S.  E.  391;  Ritz  v.  Wheeling,  45  W.  Va. 
264,  31  S.  E.  994;  Davidson  v.  Pitts- 
burgh, etc.,  R.  Co.,  41  W.  Va.  407,  23 
S.  E.  593;  Yeager  v.  Bluefield,  40  W. 
Va.  484,  21  S.  E.  752;  Gaus  v.  Kam- 
mer,  9  W.  Va.  64;  Deering  v.  Coberly, 

44  W.  Va.  606,  29  S.  E.  512;  Sanaker 
V.  Cushwa,  3  W.  Va.  29;  Tucker  v. 
Com.,  88  Va.  20,  13  S.  E.  298;  Doyle 
V.  Com.,  100  Va.  808,  40  S.  E.  925; 
Maupin  v.  Ins.  Co.,  53  W.  Va.  557,  558. 

45  S.  E.  1003;  Moore  v.  Richmond,  etc., 
R.  Co.,  78  Va.  745.  See  also,  Brock  v. 
Brock,  92  Va.  173,  23  S.  E.  224;  Blevins' 
Case,  5   Gratt.  703. 

Where  all  the  evidence  introduced 
is  clearly  insufficient  to  warrant  a  ver- 
dict in  favor  of  the  plaintiff,  but  the 
jury  nevertheless  find  a  verdict  in  his 
favor,  it  is  reversible  error  to  overrule 
the  defendant's  motion  for  a  new  trial. 
Hatfield  v.  Workman,  35  W.  Va.  578, 
14  S.  E.  153;  Wandling  v.  Straw,  25 
W.  Va.  692;  McCune  v.  Com.,  2  Rob. 
771;  SheflF  v.  City  of  Huntington,  16 
W,  Va.  307;  Fields  v.  Grenils,  89  Va. 
606,  16  S.  E.  880;  Brown  v.  Com.,  89 
Va.  379,  16  S.  E.  250;  Hite  v.  Com., 
88  Va.  882,  14  S.  E.  696;  Roadcap  v. 
Com.,  88  Va.  896,  14  S.  E.  625;  Blevins' 
Case,  5  Gratt.  703. 

But  if  it  sufficiently  appears  that  the 
verdict  is  not  plainly  against  the  evi- 
dence, or  without  evidence  to  sustain 
it,  and  this  being  so,  this  court  would 
not  be  justified  in  interfering  with  it. 
Noell  V.  Noell,  93  Va.  433,  439,  25  S. 
E.  242;  Brugh  v.  Shanks,  5  Leigh  598, 
649;  Hill's  Case,  2  Gratt.  595;  Gray- 
son's Case,  6  Gratt.  712;  Blosser  v. 
Harshbarger,  21  Gratt.  214;  Pryor's 
Case,  27  Gratt.  1009;  Boyle  v.  Com., 
100  Va.  808,  40  S.  E.  925;  Brock  v. 
Brock,  92  Va.  173,  23  S.  E.  224;  Blevins' 
Case,  5  Gratt.  703. 


When  the  evidence  plainly,  clearly, 
and  decidedly  preponderates  against  the 
verdict  of  the  jury,  the  supreme  court 
will  grant  a  new  trial.  Limer  v.  Trad- 
ers Co.,  44  W.  Va.  175,  28  S.  E.  730. 

In  a  prosecution  for  a  felony,  after 
verdict  and  judgment,  the  appellate 
court  will  reverse  the  judgment  and 
order  a  new  trial,  on  the  ground  that 
the  verdict  is  contrary  to  evidence,  un- 
less it  is  plainly  insufficient  for  a  con- 
viction. Kates  V.  Com.,  17  Gratt.  561. 
See,  in  accord,  O'Neale  v.  Com.,  17 
Gratt.  582. 

When  the  evidence  appearing  in  the 
record  plainly,  clearly,  and  decidedly 
preponderates  against  the  verdict  of 
the  jury  the  supreme  court  will  reverse 
the  judgment,  set  aside  the  verdict,  and 
grant  a  new  trial.  Davidson  v.  Pitts- 
burg, etc.,  R.  Co.,  41  W.  Va.  407,  23 
S.   E.  593. 

But  the  supreme  court  will  not  dis- 
turb the  verdict  of  a  jury  when  it  can 
not  say  either  that  the  verdict  was 
without  evidence,  or  that  the  evidence 
was  not  sufficient  to  support  it.  South- 
ern R.  Co.  V.  Oliver,  102  Va.  710,  47 
S.   E.  862. 

Not  All  Evidence  Certified.— Where 
the  evidence  given  is  certified  in  the 
bill  of  exceptions,  and  not  the  facts 
proved,  and  it  does  not  appear  from 
said  bill  of  exceptions  that  the  evi- 
dence certified  was  all  of  the  evidence 
before  the  jury  upon  which  they  found 
their  verdict,  it  does  not  affirmatively 
appear  that  the  verdict  is  contrary  to 
the  evidence,  or  that  it  was  error  in 
the  court  below  to  refuse  a  new  trial 
on  the  ground  that  the  verdict  was 
against  evidence.  State  v.  Ice,  34  W. 
Va.   244,   12   S.   E.  695. 

Specific  Applications  of  Rule. — In  an 
action  by  an  employee  against  a  rail- 
road company  for  injuries  received  in 
the  service  of  the  company,  if  the  evi- 
dence of  either  the  plaintiflF  or  the 
defendant  clearly  shows  that  the  plain- 
tiflF was  guilty  of  the  negligence  which 
was  the  direct  cause  of  the  injury  there 
can  be  no  recovery  against  the  defend- 
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ant.  If  in  such  case  the  jury  finds  for 
the  plaintiff,  and  judgment  is  rendered 
by  the  trial  court  on  the  verdict  for  the 
plaintiff  after  overruling  the  motion 
of  the  defendant  for  a  new  trial,  the 
supreme  court  will,  when  the  evidence 
of  the  plaintiff  and  the  uncontradicted 
evidence  of  the  defendant  taken  to- 
gether plainly  show  that  the  plaintifFs 
negligence  was  the  direct  cause  of  the 
injury,  reverse  the  judgment,  and 
grant  a  new  trial.  Cawley  v,  Winifrede 
R.  Co.,  31  W.  Va.  116,  5  S.  E.  318. 

B.  and  L.  were  jointly  indicted  for 
the  murder  of  S.  On  the  trial  of  L. 
the  jury  found  him  guilty  of  murder  in 
the  second  degree,  and  the  court  re- 
fused to  grant  L.  a  new  trial,  and  en- 
tered a  judgment  on  the  verdict.  Upon 
the  evidence,  it  was  held,  that  L.  had 
no  part  in  the  killing,  either  as  acting 
or  advising,  or  countenancing  it,  and 
therefore  though  present  at  the  time 
he  was  not  guilty  of  any  offense.  Rey- 
nolds V.  Com.,  33  Gratt.  834. 

In  a  prosecution  for  rape  the  ver- 
dict and  judgment  of  the  court  of  trial 
was  set  aside  by  the  appellate  court, 
on  the  ground  that  the  evidence  did 
not  sustain  the  verdict.  Boxley  v. 
Com.,  24  Gratt.  649. 

In  a  case  where  the  plaintiff,  who 
had  driven  across  a  railroad  track  im- 
mediately after  the  passage  of  a  train, 
was  injured  in  consequence  of  his  horse 
balking  and  backing  on  the  track,  so 
that  the  engine  being  reversed  the 
train  ran  into  him,  it  was  held  that 
since  the  engineer  was  unable,  from 
his  position  in  the  cab,  to  see  plaintiff 
after  he  had  driven  over  the  crossing, 
and  since  he  could  not  have  anticipated 
that  plaintiff's  horse  would  balk,  a  ver- 
dict in  plaintiff's  favor  should  be  set 
aside  for  lack  of  evidence  and  a  new 
trial  granted.  Richmond,  etc.,  R.  Co. 
V.  Yeamans,  86  Va.  860,  12  S.  E.  946. 

Where  the  evidence  disclosed  by  the 
record  of  the  case  was  the  verdict  of 
guilty  of  murder  in  the  first  degree,  a 
motion  for  a  new  trial  was  held  to  have 
been    properly    overruled.      Watson    v. 


Com.,  87  Va.  608,  13  S.  E.  22.  See 
Wytheville  Ins.  Co.  v.  Stultz,  87  Va. 
629,  13  S.  E.  77. 

Where  a  person  without  the  small- 
est necessity,  or  the  slightest  provoca- 
tion, deliberately  armed  hiniself  with 
a  fatal  weapon,  sought  a  conflict  and 
killed  his  adversary,  it  was  held,  that 
in  so  doing  he  was  guilty  of  murder, 
without  reference  to  an  old  existing 
grudge,  and  connecting  his  conduct 
with  that  grudge  and  his  more  recent 
threats,  it  would  be  difficult  to  reduce 
his  offense  to  murder  in  the  second 
degree.  Hence,  a  conviction  of  mur- 
der was  right,  and  a  motion  for  a  new 
trial  on  the  ground  that  the  verdict 
was  contrary  to  the  evidence,  was  prop- 
erly refused.  Johnston's  Case,  5  Gratt 
660. 

Upon  a  bill  of  injunction  filed,  a  new 
trial  at  law  was  granted;  a  verdict  was 
found  for  the  complainant,  but  cer- 
tified by  the  judge  to  be  against  the 
weight  of  evidence;  another  trial  being 
directed,  a  second  verdict  was  found 
as  before;  whereupon,  the  judge  certi- 
fied with  the  verdict  all  the  evidence 
given  to  the  jury;  from  which  it  clearly 
appeared  that  the  merits  of  the  case 
were  against  the  complainant.  The 
court  of  appeals  thereupon,  did  not 
award  another  trial,  but  dissolved  the 
injunction,  and  dismissed  the  bill  with 
costs.  Ruffners  v.  Barren,  6  Munr. 
207. 

Circumstantial  Evidence. — In  Wicks 
V.  Com.,  2  Va.  Cas.  387,  there  was  a 
case  of  conviction  of  muracr  in  the 
first  degree,  on  circumstantial  evidence 
alone,  and  a  refusal  by  the  court  to 
grant  a  new  trial,  and  by  the  appellate 
court  to  grant  a  writ  of  error. 

That  Evidence  Furnishes  Ground  of 
Suspicion  Is  Not  Sufficient  to  Sustain 
Verdict. — Where  the  facts  certified  in 
the  record  present  strong  grounds  of 
suspicion  against  the  prisoner,  but  are 
not  sufficient  to  establish  the  guilt  of 
the  prisoner  beyond  a  reasonable  doubt 
a  new  trial  should  be  awarded.  Tilley 
z\  Com.,  90  Va.  99,   17   S.   E.   895;    An- 
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derson  v.  Com.,  83  Va.  326,  2  S.  E. 
281;  Grayson  v.  Com.,  6  Gratt.  712; 
Burch  V.  Com.,  1  Va.  Dec.  861. 

b.   Must  Be  Manifestly  against  Weight 
of  Evidence. 

Where  some  evidence  has  been  given 
to  sustain  a  verdict  a  new  trial  will 
not  be  granted  merely  because  the  case 
is  somewhat  doubtful,  or  the  judge, 
if  a  juror,  would  have  found  a  different 
verdict.  The  evidence  must  be  plainly, 
manifestly  insufficient,  and  the  verdict 
work  injustice.  This  applies  a  fortiori 
to  an  appellate  court.  State  v.  Sulli- 
van, 55  W.  Va.  597,  47  S.  E.  267. 

Weight  Attached  to  Verdict.— Where 
a  motion  for  a  new  trial  is  asked  on 
the  ground  that  the  verdkt  is  contrary 
to  evidence,  and  is  denied,  the  opinion 
of  the  court  which  tried  the  cause  is, 
on  such  point,  entitled  to  great  respect 
in  the  appellate  court.  And  the  ap- 
pellate court,  in  such  case,  will  grant 
such  new  trial  only  in  the  case  of  a 
plain  deviation  from  right  and  justice. 
State  V,  Hunter,  37  W.  Va.  744,  17  S. 
E.  307.  See  also,  State  v.  Barnett,  34 
W.  Va.  74,  11  S.  E.  735;  Dudleys  v. 
Dudleys,  3  Leigh  436;  Mitchell  v.  Ba- 
ratta,  17  Gratt.  445;  State  v.  Workman, 
35  W.  Va.  367,  14  S.  E.  9;  Smith  v. 
ParkeVsburg  Co-Operative  Ass'n,  48 
W.  Va.  232,  37  S.  E.  645. 

Where  a  case  has  been  fairly  sub- 
mitted to  the  jury,  and  a  verdict  fairly 
rendered,  it  should  not  be  interfered 
with  by  the  court,  unless  manifest 
wrong  and  injustice  has  been  done,  or 
unless  the  verdict. is  plainly  not  war- 
ranted by  the  facts  proved.  Hence  a 
new  trial  should  not  be  granted  merely 
because  the  court,  if  upon  the  jury, 
would  have  rendered  a  diflferent  ver- 
dict. Blosser  v.  Harshbarger,  21  Gratt. 
214;  Pryor  r/.  Com.,  27  Gratt.  1010;  Hilb 
V.  Peyton,  21  Gratt.  386,  392;  Smiths 
Case,  21  Gratt.  813;  Georgia  Home,  etc., 
Ins.  Co.  r.  Kinnier,  28  Gratt.  114;  John- 
son V,  Com.,  29  Gratt.  820;  Dean  v.  Com., 
.".2  Gratt.  917;  Baccigalupo  v.  Com.,  33 
Gratt.  811;  Powell  v.  Tarry,  77  Va.  260; 


Priest  V.  Whitacre,  78  Va.  158;  Mon- 
tague V.  Allen,  78  Va.  598;  Benn  v. 
Hatcher,  81  Va.  33;  Noell  v.  Noell,  93 
Va.  439,  25  S.  E.  242;  Nicholas  v.  Com., 
91  Va.  813,  21  S.  E.  507;  Steptoc  v. 
Flood,  31  Gratt.  342;  Gwynn  v. 
Schwartz,  32  W.  Va.  494,  9  S.  E.  880; 
Black  V.  Thomas,  21  W.  Va.  713;  Rob- 
ertson V.  Com.,  2  Va.  Dec.  142;  Cash 
V.  Com.,  2  Va.  Dec.  1;  Campbell  v. 
Lynn,  7  W.  Va.  672;  Shcflf  v.  Hunting- 
ton, 16  W.  Va.  321;  Welch  v.  County 
Court,  29  W.  Va.  63,  1  S.  E.  341; 
Jones  V.  Singer  Mfg.  Co.,  38  W.  Va. 
149,  18  S.  E.  478.  See  also,  Howell  v. 
Com.,  26  Gratt.  995,  1007;  Great  Falls 
Mfg.  Co.  V.  Henry,  32  Gratt.  467,  471; 
Danville  Bank  v.  Waddill,  31  Gratt. 
469.  475;  Blair  z/.  *  Wilson,  28  Gratt. 
165,  175;  Cluvcrius  v.  Com.,  81  Va.  787, 
816;  South  West  Imp.  Co.  v.  Smith, 
85  Va.  306,  319,  7  S.  E.  365;  Hill  V. 
Com.,  88  Va.  633,  640,  14  S.  E.  330; 
Jones  V.  Rixey,  79  Va.  656,  657;  Kim- 
ball V.  Friend,  95  Va.  125,  27  S.  E.  901; 
Gravely  v.  Com.,  86  Va.  396,  400,  10 
S.  E.  431;  Clark  v.  Com.,  90  Va.  360, 
365,  18  S.  E.  440;  State  v.  Donohoo,  22 
W.   Va.   761,   766. 

The  appellate  court  will  not  grant 
a  new  trial,  when  asked  upon  the  sole 
ground  that  the  verdict  is  contrary  to 
the  evidence,  unless  the  verdict  is 
manifestly  wrong,  as  great  weight  is 
attached  to  the  verdict  rendered  by  the 
jury,  and  approved  by  a  judge,  both  of 
whom  saw  the  witnesses  and  had  an 
opportunity  to  judge  as  to  their  credi- 
bility.    Lewis  V.  Com.,  81  Va.  416. 

The  verdict  of  a  jury  which  has 
been  approved  by  the  judge  who  pre- 
sided at  the  trial  ought  not  to  be  set 
aside  without  the  strongest  reasons 
therefor.  But  if  the  trial  judge  is  dis- 
satisfied with  the  verdict,  and  grants  a 
new  trial,  some  latitude  must  be  al- 
lowed to  his  discretion,  especially 
where  the  propriety  of  its  exercise  is 
affirmed  by  a  verdict  on  such  new  trial 
for  the  party  to  whom  it  was  granted. 
Chapman  v.  Virginia  Real  Estate,  etc., 
Co.,  96  Va.   171,  31   S.   E.  74;  Marshall 
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V.  Valley  R.  Co.,  97  Va.  653,  34  S.  E. 
455. 

In  a  case  in  which  an  accomplice  was 
allowed  to  testify,  he  testified  upon 
matters  which  he  had  formerly  denied 
having  any  knowledge  of  under  oath, 
and  the  jury  found- a  verdict  of  con- 
viction on  his  testimony.  Upon  an 
appeal  from  the  judgment  of  the  trial 
court  overruling  a  motion  for  a  new 
trial,  it  was  held,  that  as  the  trial 
court  was  -satisfied  with  the  verdict, 
a  new  trial  would  not  be  granted. 
Brown   v.    Com.,   2   Leigh   769. 

Rarely  can  the  supreme  court  set 
aside  a  verdict  dependent  on  weight 
of  evidence,  and  approved  by  the  cir- 
cuit judge.  The  Code  of  1899,  ch.  131, 
§  9,  does  not,  even  if  it  could  do  so 
under  the  constitution,  direct  the 
courts  as  to  what  effect  they  shall  give 
evidence  upon  a  motion  for  a  new 
trial.  Buck  v,  Newberry,  55  W.  Va. 
681,   47    S.    E.    889. 

Province  of  Jury — Fixing  Grade  of 
Offense. — In  cases  of  homicide,  as  the 
grade  of  the  offense,  whether  murder 
or  manslaughter,  depends  on  whether 
the  homicide  was  compiitted  through 
actual  malice,  or  during  sudden  pas- 
sion, and  can.be  ascertained  only  from 
the  circumstances,  where  the  jury, 
with  all  those  circumstances  before 
them,  have  found  the  grade  of  the  of- 
fense and  fixed  the  punishment  of  the 
accused  accordingly,  their  finding  will 
not  be  disturbed  and  a  motion  for  a 
new  trial  will  be  overruled.  Briggs  v. 
Com.,  82  Va.  554. 

The  jury  arc  the  judges  of  the  credi- 
bility of  witnesses  examined  before 
them,  and  their  verdict  is  final  on  that 
subject.  A  court  has  no  power  to 
grant  a  new  trial  unless  the  verdict  is 
against  the  law,  or  is  contrary  to  the 
evidence,  or  is  without  evidence  to 
support  it.  Doyle  v.  Com.,  100  Va. 
808,   40   S.    E.   925. 

Even  if  thi  verdict  of  the  jury,  in 
the  opinion  of  the  appellate  tribunal, 
has  been  against  the  weight  of  evi- 
dence,   and    the    court    below    has    re- 


fused a  new  trial,  it  would  be  im- 
proper for  the  appellate  tribunal  to 
interfere  with  its  decision.  Seibrighl 
r.  State,  2  W.  Va.  591. 

A  .  case,  in  which  from  great  dis- 
crepancies in  calculations  and  esti- 
mates, a  jury  was  justifiable  in  pre- 
suming fraud,  a  motion  to  set  aside  a 
verdict  and  grant  a  new  trial,  because 
the  verdict  was  contrary  to  evidence, 
was  properly  refused.  Baltimore,  etc., 
R.  Co.  V.  Lafferty,  2  W.  Va.  104. 

Motions  to  exclude  the  plaintiff's 
evidence,  or  to  set  aside  a  verdict,  on 
the  ground  that  it  is  contrary  to  the 
evidence,  ought  to  be  overruled  where 
the  court  can  not  grant  the  same  with- 
out usurping  the  functions  of  the  jury- 
Wheeling  Bridge  Co.  v.  Wheeling,  etc.. 
Bridge  Co.,  34  W.  Va.  155,  11  S.  E. 
1009. 

c.  Mere  Difference  of  Opinion  between 
Court  and  Jury. 

A  new  trial  should  not  be  granted 
in  a  doubtful  case  merely  because  the 
judge,  if  one  of  the  jury,  would  have 
found  a  different  verdict.  Mays  v.  Cal- 
lison,  6  Leigh  230.  See  in  accord 
Reed  r.  Com.,  22  Gratt.  924,  942;  Vai- 
den  V.  Com.,  12  Gratt.  717,  728;  Burcli 
V.  Hylton,  89  Va.  441,  448,  16  S.  E.  342; 
Martin  v.  Thayer,  37  W.  Va.  38,- 16  S. 
E.  489;  Thornton  v.  Com.,  24  Gratt. 
657,  676;  Lawrence  v.  Com.,  30  Gratt. 
845,  856;  Sigler  v,  Beebe,  44  W.  Va. 
587,  30  S.  E.  76. 

Where  some  evidence  has  been  given 
N^rhich  tends  to  prove  the  fact  in  issue, 
or  the  evidence  consists  of  circum- 
stances and  presumptions,  a  new  trial 
will  not  be  granted  merely  because  the 
court  would  have  given  a  different  ver- 
dict. To  warrant  a  new  trial  in  such 
case,  the  evidence  should  be  plainly  in- 
sufficient to  warrant  the  finding  of  the 
jury;  and  this  restriction  applies  with 
peculiar  force  to  new  trials  by  the  ap- 
pellate court.  Grayson  v.  Com.,  6  Gratt. 
712;  Blosser  v.  Harshbargcr,  21  Gratt. 
214;  Meredith  v.  Johns,  1  Hen.  &  M. 
585;  Cash  v.  Com.,  2  Va.  Dec.  1;  Rosj 
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V.  Overton,  3  Ch-1  309;  Valley,  etc.  In  . 
Co.  V.  Burke,  1  Va.  Dec.  508;  Brown  v, 
Handley,  7  Leigh  119;  Mahon  ».  John- 
ston, 7  Leigh  317;  Randolph  v.  Hill,  7 
Leigh  383;  Goode  v.  Love,  4  Leigh 
635;  McWhirt's  Case,  3  Gratt.  594; 
Pryor's  Case,  27  Gratt.  1019;  M  *Oan- 
iel's  Case,  77  Va.  281;  Priest  v.  Whit- 
acre,  78  Va.  151;  Russell's  Case,  78  Va, 
400;  Montague  v.  Allan,  78  Va.  592; 
Muse  V.  Stern,  82  Va.  33,  3  Am.  St. 
Rep.  77. 

Where  the  issue  submitted  to  a  jury 
is  a  pure  question  of  fact,  and  the  evi- 
dence is  conflicting,  the  verdict  of  the 
jury  can  not  be  disturbed  unless  the 
evidence  is  palpably  insufficient  to  sus- 
tain it.  The  trial  court  can  not  set 
aside  a  verdict  merely  because  it  thinks 
that  there  is  a  preponderance  of  evi- 
dence against  it,  or  doubts  its  correct- 
ness, or  would  itself  have  found  a 
diflFerent  verdict.  Morien  v.  Norfolk,, 
etc.,  R.  Co.,  102  Va.  622,  46  S.  E.  907. 
d.  Conflicting  Evidence. 

Under  §  9,  ch.  131,  W.  Va.  Code, 
1891,  when  exception  is  taken  to  the 
action  of  the  court  upon  a  question 
involving  evidence  on  a  motion  for  a 
new  trial  or  otherwise,  all  the  evidence, 
conflicting  or  not,  may  be  certified, 
and  the  supreme  court  must  consider 
all  such  evidence,  whether  conflicting 
or  not,  not  rejecting  any  from  consid- 
eration. If,  upon  such  evidence,  the  ver- 
dict plainly  appears  to  be  contrary  to 
or  without  sufficient  evidence,  plainly 
against  the  decided  and  clear  prepon- 
derance of  evidence,  it  may  be  set  aside, 
though  the  evidence  be  conflicting. 
This  power  should  be  exercised  with 
great  caution.  Yeager  v.  Bluefield,  40 
W.  Va.  484.  21   S.   E.  752. 

The  court  may  grant  a  new  trial 
when  the  evidence  is  conflicting  and 
the  verdict  is  against  the  weight  of 
evidence,  but  in  such  a  case  the  power 
of  the  court  to  grant  a  new  trial  should 
be  cautiously  exercised;  and  when,  in 
such  a  case,  the  court  grants  a  new 
trial,  its  opinion  is  entitled  to  peculiar 
respect,   and    the   appellate    court   will 


not  reverse  such  order  unless  it  is 
plainly  wrong.  Martin  v.  Thayer,  37 
W.  Va.  38,  16  S.  E.  489;  Reynolds  v. 
Tompkins,  23  W.  Va.  229;  Robertson 
V.  Harmon,  47  W.  Va.  500,  35  S.  E.  832; 
State  V.  Sullivan,  55  W.  Va.  597,  47 
S.  E.  267. 

But  the  verdict  of  the  jury  ought  not 
to  be  interfered  with  and  a  new  trial 
awarded  by  the  court,  when  the  evi- 
dence is  contradictory,  if,  when  most 
favorably  considered  in  support  of  the 
verdict,  it  does  not  still  appear  that  the 
verdict  was  plainly  not  warranted  by 
the  evidence.  Gwynn  v.  Schwartz,  32 
W.  Va.  487,  9  S.  E.  880.  State  v.  Sul- 
livan, 55  W.  Va.  597,  47  S.   E.  267. 

And  an  appellate  court  can  not  set 
aside  a  verdict  and  award  a  new  trial, 
which  the  court  below  refused,  if  there 
be  in  the  case  sufficient  evidence  to 
justify  the  verdict  after  rejecting  ill 
parol  evidence  in  conflict  with  such 
evidence,  and  which  was  oflFered  by  the 
party,  against  whom  the  verdict  was 
rendered.  Smith  v.  Townsend,  21  W. 
Va.    486. 

In  cases  where  there  is  a  real  con 
flict  in  the  testimony  of  witnesses  a 
to  a  material  fact  directly  involved  in 
the  issue,  and  the  determination  in 
volves  the  credibility  of  witnesses,  as  a 
general  rule,  the  finding  of  the  jury 
upon  the  fact  will  not  be  disturbed  by 
the  court;  nor  will  such  finding  of  th< 
jury  be  disturbed  on  appeal  where  it  is 
approved  by  the  trial  court.  Miller  v. 
Insurance  Co.,  8  W.  Va.  515;  Dew  v. 
Baldwin,  89  Va.  870,  17  S.  E.  548; 
Shanks  v.  Fen  wick,  2  Munf.  478;  Gray- 
son V.  Buchanan,  88  Va.  251,  13  S.  E. 
4.')7;  Richmond  Ice  Co.  v.  Crystal  Ice 
Co.,  103  Va.  465,  466,  49  S.  E.  650; 
Tompkins  v.  Kanawha  Board,  21  W. 
Va.  224,  225;  Gordon's  Case,  100  Va. 
825,  826,  41  S.  E.  746. 

The  evidence  being  not  only  in  a 
great  part  obscure  and  uncertain,  but 
conflicting,  it  is  peculiarly  the  province 
of  the  jury  to  weigh  it,  and  determine 
from  it  the  fact  which  it  proved;  and 
the  rule  is  well  established  by  repeated 
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decisions  that  where  there  is  a  conflict 
of  evidence,  the  supreme  court  will  not 
set  aside  a  verdict  where  the  court 
which  tried  the  cause  and  heard  the 
witnesses  concurs  with  the  jury,  and 
has  refused  a  new  trial.  Michie  v. 
Cochran,  93  Va.  641,  646,  25  S.  E.  884; 
Reusens  v.  Lawsons,  100  Va.  143,  147, 
40  S.  E.  616;  Tyree  v.  Harrison,  100 
Va.   540,   42   S.    E.   295. 

A  verdict  ought  not  to  be  set  aside 
by  the  appellate  court  because  con- 
trary to  evidence  where  the  evidence 
is  conflicting,  unless  it  manifestly  ap- 
pears that  it  was  moved  by  passion, 
prejudice,  or  other  evil  influence,  or  is 
plainly  against  the  clear  and  decided 
preponderance  of  evidence,  and  its  set- 
ting aside  is  called  for  by  the  demands 
of  justice.  Gilmer  v.  Sydenstricker, 
42    W.   Va.    52,    24   S.    E.    566. 

A  verdict  obtained  at  law  on  the 
testimony  of  a  single  witness,  \vhosc 
answer  is  contradictory  when  he  is 
brought  into  equity,  should  be  set  aside 
and  a  new  trial  directed.  Verdier  v, 
Hume,  4  Hen.  &  M.  479. 

Where,  because  of  conflicting  tes- 
timony, an  issue  is  directed,  the  solu- 
tion of  which  depends  on  the  weight  of 
evidence,  and  the  verdict  is  sanctioned 
by  the  trial  court,  the  settled  rule  is 
that  the  appellate  court  will  consider, 
iV)t  merely  whether  the  evidence  war- 
rants the  verdict,  but  also  whether  upon 
the  whole  further  investigation  is  nec- 
essary to  obtain  justice;  and  it  will  not 
grant  a  new  trial  if  in  considering  all 
the  evidence  the  verdict  seems  to  be 
right.  Barnum  v.  Barnum,  83  Va.  365, 
5  S.  E.  372;  Snouflfer  v,  Hansbrough, 
79  Va.  166. 

Where  the  evidence  is  conflicting, 
and  involves  the  credibility  of  wit- 
nesses, and  the  trial  court  sets  aside 
the  verdict  and  certifies  the  evidence, 
the  appellate  court  will  look  to  the 
whole  evidence  and  sustain  the  verdict, 
unless  there  has  been  a  plain  deviation 
from  right  and  justice,  and  the  verdict 
is  against  the  law  or  evidence,  or  with- 


out evidence.  Muse  v.  Stern,  82  Va. 
33,  3  Am.  St.   Rep.  77. 

In  an  action  for  death  by  wrongful 
act  of  another,  if  the  evidence  as  to  the 
negligence  of  the  defendant  and  the 
contributory  negligence  of  the  plaintiff 
is  conflicting,  and  the  jury  has  been 
properly  instructed,  the  verdict  can  not 
be  disturbed  on  writ  of  error,  if  there 
is  sufficient  evidence  to  support  it. 
Norfolk,  etc.,  Co.  v,  Morris,  101  Va. 
422,  44  S.  E.  719. 

Rule  in  Ejectment  Cases. — As  the 
plaintiff  in  ejectment  must  recover,  if 
at  all,  on  the  strength  of  his  own  title, 
and  not  upon  the  weakness  of  his  ad- 
versary's, the  court  will  not  set  aside 
the  verdict  for  the  defendant  and  grant 
a  new  trial  to  the  plaintiff,  where  the 
jury  were  properly  instructed  on  the 
law  of  the  case  and  the  evidence  was 
conflicting.  Blakey  v.  Morr-r.  8'.)  Va. 
.717,  17  S.   E.  126. 

7.  Excessive  or  Inadequate  Damages. 
See  the  title  DAMAGES,  vol.  4,  pp. 

162,  202. 

8.  Verdict  upon  Plea  of  No  Assets. 
On  the  plea  of  "no  assets"  a  verdict 

finding  that  the  administrator  has  in 
his  hands  assets  belonging  to  the  es- 
tate of  his  intestate,  without  saying  to 
what  amount,  is  defective,  and  a  new 
trial  should  be  awarded.  Eppes  v. 
Smith,  4  Munf.  466.  See  also,  Booth  v, 
Armstrong,    2   Wash.    301. 

9.  Amendment  in  Absence  of  Juror. 
Where    the    verdict    is    set    aside   as 

insufficient  because  amended  in  the  ab- 
sence of  one  of  the  jurors,  a  venire 
facias  de  novo  may  be  awarded,  and 
a  new  trial  had  either  on  the  same  in- 
dictment or  another.  Com.  v.  Gibson, 
2  Va.  Cas.  70. 

10.  Effect  of  Sheriff  in  Charge  of  Jury 
Testifying. 

The  verdict  of  the  jury  in  a  criminal 

I  case  will   not  be  set  aside  merely  be- 

j  cause  the  jury  was  put  in  custody  of  a 

deputy  sheriff  who  had  testified  for  the 

commonwealth.     Reed  v.  Com.,  98  Va. 

I  817,  36  S.   E.  399. 
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'  11.  Irregularity  and  Form. 

When  the  meaning  of  the  jury  can  be 
clearly  collected  from  the  verdict,  it 
ought  not  to  be  set  aside  for  irregular- 
ity or  for  want  of  form.  But  where 
the  verdict  is  so  irregular  and  vague  as 
not  to  show  the  intention  of  the  jury 
clearly  it  should  be  set  aside  and  a  new 
trial  granted.  In  ejectment  cases, 
where  the  jury  find  for  the  plaintiff,  it 
is  essential  that  the  vei;dict  should  de- 
scribe the  land,  which  the  plaintiff 
claims,  with  sufficient  certainty  to  en- 
able possession  to  be  delivered.  Lewis 
V.  Childers,  13  W.  Va.  1. 

M.  EXCESSIVE  OR  INADEQUATE 
DAMAGES. 

Soe  generally,  the  title  DAMAGES, 
vol.  4,  pp.   162,  202. 

N.  STATEMENT  OF  FACTS  ON 
WHICH  OPINION  GRANTING 
IS  BASED. 

Although,  in  general,  the  inferior 
court  need  not  state  the  facts  on  which 
they  ground  their  opinion  in  granting 
a  new  trial,  yet  where  they  grant  Jt 
against  an  established  rule  of  practice, 
they  ought  to  disclose  the  circum- 
stances which  induced  them  to  depart 
from  the  rule.  Boswell  v.  Jones,  1 
Wash.  323.  See  also,  Lomax  v.  Hord, 
3  Hen.  &  M.  272,  277;  Claiborne  v. 
Henderson,  3  Hen.  &  M.  322,  376. 

IV.  The  Application. 

See  ante,  "Grounds  of  Motion,"  HI. 

A.  NECESSITY. 
1.  General  Rule. 

A  new  trial  can  only  be  had  upon 
motion;  as  the  court  i  not  bound  ex 
mero  motu,  to  grant  a  new  trial.  The 
appellate  court  can  not  grant  a  new 
trial,  without  such  motion  in  the  infe- 
rior court.  Humphreys  v.  West,  3 
Rand.  516. 

A  new  trial  after  a  joinder  in  de- 
murrer to  the  evidence,  because  the 
verdict  is  excessive,  can  as  in  other  cases 
only  be  had  upon  motion,  as  the  court 
is  not  bound  ex  mero  motu  to  grant  a 


new  trial.  The  appellate  court  can  not 
grant  a  new  trial  without  such  motion 
in  the  inferior  court.  Riddle  r.  Core, 
21  W.  Va.  530. 

A  new  trial  for  errors  committed 
during  the  former  trial  can  only  be  had 
after  motion  made  in  the  trial  court 
and  overruled,  as  the  supreme  court 
will  not  ex  mero  motu  grant  a  new  trial. 
State  V.  Hall,  26  W.  Va.  236,  237. 
C.  When  Motion  Unnecessary. 

An  executor  having  sold  certain 
slaves  which  were  specifically  be- 
queathed by  his  testatrix,  havir.«^  be- 
come the  purchaser  himself;  and,  af- 
terwards, recovered  damages  in  an 
action  of  trespass  against  the  sheriff^ 
for  seizing  and  selling  them  as  the 
property  of  the  specific  legatee,  in 
whose  possession  they  were  found;  a 
court  of  equity  will  require  an  account 
of  his  administration,  to  ascertain 
whether  the  sale,  at  which  he  was  him- 
self the  purchaser,  was  necessary  for 
the  payment  of  debts,  or  not;  and,  even 
if  the  sale  and  purchase  by  himself  be 
justified  by  the  result  of  the  investiga- 
tion, will  grant  a  new  trial  of  the  issue 
in  the  action  of  trespass;  though  no 
motion  to  that  effect  was  made  at  law. 
Anderson  v.  Fox,  2  Hen.  &  M.  245. 

Error  in  Pleadings — No  Motion  Nec- 
essary.— Where  there    is    error  in    the 
declaration,     pleadings,     or    judgment, 
committed  against  the  protest,  or  over 
the  demurrer  or  other  objection,  of  a 
party,  the  same  may  be  reviewed  and 
corrected    in    the    appellate    court,    al- 
i  though   no  motion   has  been  made   for 
a  new  trial  in  the  court  below,  and  no 
I  exception  was    reserved    by  bill  of  e.x- 
i  ception  or  otherwise.     Spence  v.   Rob- 
j  inson,  35  W.  Va.  313,  13  S.  E.  1004. 

B.     TO      WHOM       APPLICATION 

MADE. 
1.  Former  Doctrine. 

"A  motion  for  a  new  trial  upon  the 
ground  of  misdirection  of  the  judge  at 
nisi  prius  is  never  made  to  the  same 
judge,  but  to  the  court  of  Kings  Bench. 
To  make  the  motion  to  the  same  judge 
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who  gave  the  direction  is  certainly  ir- 
regular, and  improper.  The  exception 
ought  to  have  been  stated  to  the  di- 
rection itself."  Johnson  v.  Macon,  1 
Wash.  4. 

In  Newberry  v.  Williams,  89  Va.  298, 
299,  15  S.  E.  865,  it  is  said:  In  John- 
son V.  Macon,  1  Wash.  4,  Pendleton,  P., 
expressed  the  opinion  that  a  motion 
for  a  new  trial,  on  the  ground  of  mis- 
direction, is  never  made  to  the  trial 
court,  but  always  to  a  higher  court; 
and  that  it  was  certaintly  irregular  and 
improper  to  make  the  motion  to  the 
same  judge  who  gave  the  direction. 
This  view,  however,  was  disapproved 
in  Guerrant  v.  Tinder,  Gilmer  36,  as 
being  altogether  too  narrow. 

S.  Motion  in  Trial  Court. 

It  was  never"  necessary  for  a  motion 
for  a  new  trial  to  be  made  in  the  trial 
court  in  order  to  have  a  judgment  on  d 
demurrer  to  evidence  reviewed  in  the 
appellate  court.  Norfolk,  etc.,  R.  Co. 
V.  Dunnaway,  93  Va.  29,  24  S.  E.  698; 
Green  v.  Judith,  5  Rand.  1;  Briggs  v. 
Hall,  4  Leigh  484;  Western  Union  Tel. 
Co.  V.  Virginia  Paper  Co.,  87  Va.  418, 
12  S.  E.  755;  Humphreys  v.  West,  3 
Rand.  516.  The  case  of  Richmond,  etc., 
R.  Co.  V.  Scott,  1  Va.  Dec.  871,  holding 
the  contrary,  is  overruled  in  Norfolk, 
etc..  R.  Co.  V.  Dunnaway,  93  Va.  29,  24 
S.  E.  698,  and  in  Fidelity,  etc.,  Co.  v. 
Chambers,  93  Va.  138,  24  S.  E.  896. 

But  in  all  other  cases  the  Virginia 
courts  formerly  held,  and  the  West 
Virginia  courts  still  hold,  that  unless  the 
record  show  that  a  motion  was  made 
for  a  new  trial  in  the  court  below  and 
was  overruled,  and  that  such  action  of 
the  court  was  excepted  to,  the  appel- 
late court  can  not  review  the  judgment 
complained  of.  Newberry  v.  Williams, 
89  Va.  298,  15  S.  E.  865;  State  v. 
Phares,  24  W.  Va.  657;  Brown  r. 
Brown,  29  W.  Va.  777,  2  S.  E.  808; 
Danks  v.  Rodeheaver,  26  W.  Va.  2T4; 
Sammons  v.  Hawvers,  25  W.  Va.  678; 
Bridgewater  v.  Allemong,  93  Va.  542, 
25  S.  E.  595. 


The  power  of  the  trial  court  to  grant 
a  new  trial  is  now,  and  since  the  year 
1850  has  been,  settled  in  Virginia  by 
statute.  Va.  Code,  1887,  §  3392.  And, 
before  the  decision  in  Guerrant  v.  Tin- 
der, Judge  Pendleton  himself  seems  to 
have  abandoned  the  position  taken  in 
Johnson  v.  Macon,  1  Wash.  4,  in  his 
©pinion  in  Power  v.  Finnie,  4  Call  411. 

It  is  competent  for  a  subsequent 
judge  to  hear  and  determine  a  motion 
to  set  aside  a  verdict  of  a  jury  and 
grant  a  new  trial,  where  such  motion 
was  made  before  a  preceding  judge  and 
left  undetermined,  but  in  doing  so,  he 
must  act  upon  the  evidence  upon  which 
the  verdict  was  founded.  What  that 
evidence  was  before  the  jury  may  be 
ascertained  by  the  notes  of  the  judge 
who  presided  at  the  trial,  by  his  affida- 
vit thereof,  by  a  re-exa^nin^tion  of  the 
witnesses,  by  the  affidavits  of  counsel 
in  the  cause,  or  of  others,  who  heard 
and  remembered  it,  or  by  any  other 
mode  that  may  be  lawful  as  in  the 
proof  of  any  other  fact.  Ott  v.  Mc- 
Henry,  2  W.  Va.  73. 

By  Acts  of  Virginia  1897-98,  p.  704 
(Pollard's  Suppl.,  §  3385a),  the  doctrine 
of  Newberry  v.  Williams,  89  Va.  298, 
15  S.  E.  865,  is  abrogated,  it  being 
declared:  "The  failure  to  make  a  mo- 
tion for  a  new  trial  in  any  case  in 
which  an  appeal,  writ  of  error,  or  su- 
persedeas lies  to  a  higher  court  shall 
not  be  deemed  a  waiver  of  any  objec- 
tion made  during  the  trial,  if  such  ob- 
jection be  properly  made  a  part  of  the 
record." 

It  is  unnecessary  to  make  a  jnotion 
for  a  new  trial  in  the  trial  court  in 
order  to  have  the  judgment  reviewed 
on  appeal,  where  the  whole  matter  of 
law  and  fact  is  submitted  to  and  de- 
termined by  the  trial  court  without  the 
intervention  of  a  jury.  Citizens*  Nat. 
Bank  r.  Walton,  96  Va.  435,  31  8.  E. 
890. 

Motion  for  First  Time  on  Appeal 
Because  of  Irregularity  in  Swearing. — 
Where  the  record  states  that  the  jury 
was   sworn   according  to   law  and   the 
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case  is  tried,  a  verdict  responsive^  to 
the  issues  rendered,  a  new  trial  asked 
and  refused,  but  no  objection  is  made 
in  the  "ourt  below  that  the  jury  were 
not  properly  sworn,  the  motion  can 
not  be  made  for  the  first  time  on  ap- 
peal. Douglass  V,  Central  Land  Co., 
12  W.  Va.   502. 

C.  FORM. 
Motion     Must    Specify    Grounds. — A 

motion  to  set  aside  the  verdict  and 
grant  a  new  trial  must  specify  grounds. 
Where  the  record  states  that  it  is  be- 
cause improper  evidence  was  admitted, 
it  4S  too  general.  Hughes  v.  Frum,  41 
W.  Va.  445,  23  S.   E.  604. 

A  motion  for  a  new  trial  should  in- 
dicate, in  a  way  sufficient  to  call  the 
attention  of  the  court  to  them,  the 
grounds  for  such  new  trial,  unless  the 
point  has  been  made  the  subject  of  a 
bill  of  exceptions.  Where  it  is  claimed 
that  evidence  is  improperly  admitted, 
and  an  exception  noted,  but  no  bill  of 
exceptions  taken,  and  the  record  states 
that  the  motion  for  a  new  trial  was 
based  on  certain  specific  grounds,  not 
naming  the  admission  of  such  evidence, 
that  exception  will  not  be  considered 
in  the  appellate  court,  bjit  will  be 
treated  as  waived.  Gregory  v.  Ohio 
River  R.  Co.,  37  W.  Va.  606,  16  S.  E. 
819. 

But  when  a  motion  is  made  before 
a  court  to  set  aside  a  verdict  and  grant 
a  new  trial,  and  the  counsel  puts  his 
motion  on  a  particular  ground,  the 
court  is  not  confined  to  the  ground 
upon  which  the  motion  is  based,  but  if 
it  sets  the  verdict  aside  for  any  suffi- 
cient reason,  there  is  no  error  in  so 
doing.  Shrewsbury  v.  Miller,  10  W. 
Va.    115. 

A  motion  to  set  aside  a  verdict  be- 
cause contrary  to  the  evidence  should 
be  granted  where  the  damages  allowed 
by  the  verdict  are  substantially  in  ex- 
cess of  the  amount  warranted  by  the 
evidence  although  the  motion  does  not 
in  terms  ask  that  the  verdict  be  set 
aside  because  the  damages  allowed  are 


too  large.  Rowland  Lumber  Co.  v. 
Ross,    100   Va.   275,   40   S.    E.   922. 

D.  DISCRETION  OF  COURT. 
Motion  Is    Addressed   to   Discretion 

of  Court — A  motion  for  a  new  trial  is 
always  addressed  to  the  discretion  of 
the  court.  This  is  not  an  arbitrary  but 
a  sound  and  rational  discretion  which 
must  be  exercised  in  a  prudent  and 
reasonable  manner.  What  constitutes 
a  prudent  exercise  of  this  discretion  it 
is  often  very  difficult  to  determine,  and 

I  each  case  must  be  decided  with  refer- 

'  ence  to  its  own  particular  facts.  The 
rule  which  exacts  from  litigants  a  rea- 

!  sonable    degree  of  diligence  and  prompt- 

I  ness  is  the  better  one  and  is  founded 
in  obvious  reason  and  policy.     Tefft  ^•. 

I  Marsh,  1  W.  Va.  38;  Maupin  v.  Ins. 
Co.,  53  W.  Va.  557,  569,  45  S.  E.  1003; 

'  Nichola-s  v.  Com.,  91  Va.  741,  21  S.  E. 

\  364 

E.  TIME  OF  MAKING  APPLICA- 
TION. 

If  the  defendant's  counsel  means  to 
move  for  a  new  trial,  because  the  find- 
ing of  the  jury  is  contrary  to  the  evi- 
dence, he  is  not  bound  to  do  it  at  the 
time  the  verdict  is  rendered,  but  may 
postpone  it  to  another  day  of  the  term. 
And  if  one  of  the  justices  who  tried  the 
cause  does  not  attend  on  the  day  of  the 
motion,  so  that  a  quorum  can  not  be 
had  to  decide  upon  it,  that  will  be 
ground  for  relief  in  a  court  of  equity. 
Foushee  v.  Lea,  4  Call  279. 

A  new  trial  ought  not  to  be  granted 
(at  a  term  subsequent  to  that,  at  which 
a  special  verdict  was  rendered),  on  the 
ground  of  an  affidavit  of  a  witness,  who 
had  been  examined  before  the  jury, 
stating  that  they  had  not  found  certain 
facts  conformably  to  the  testimony 
which  he  gave,  or  that  their  verdict 
was  in  other  respects  contrary  to  evi- 
dence. Kinney  v.  Beverley,  2  Hen.  & 
M.  318. 

F.  WHO    MAY    MAKE    APPLICA- 

TION. 
Citizens  and  Taxpayers  Not  Parties 
to  Action. — There  is  no  right  in  citizens 
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and  taxpayers  not  parties  to  a  suit  to 
petition  for  a  new  trial  or  other  action 
therein.  There  is  no  right  to  petition 
a  court  "for  redress  of  grievances"  by 
strangers  to  the  case.  That  right  is 
applicable  only  to  political  bodies. 
State  V,  Hansford,  43  W.  Va.  773,  28 
S.  E.  791. 

Motion  by  One  of  Several  Defend- 
ants.— Where,  upon  an  indictment 
against  two,  one  is  found  guilty  and 
the  other  acquitted,  a  new  trial  can  not 
l)c  awarded  as  to  both  parties  upon  a 
^notion  of  the  convicted  defendant,  as 
I  his  would  be  putting  the  other  defend- 
int  twice  in  jeopardy  for  the  same  of- 
fence. Boswell  V.  Jones,  1  Wash.  323. 
It  is  well  settled,  however,  that  in  such 
jase  a  new  trial  may  be  granted  on  the 

olion  of  the  party  convicted  as  to  him 
.nly.  Kemp  v.  Com.,  18  Gratt.  969; 
C.uerrant  v.  Tinder,  Gilmer  36;  Tracy 
:.   Cloyd,   10  W.  Va.   19. 

In  trespass  against  two,  if  one  be 
found  guilty,  and  the  other  be  acquit- 
ted, a  new  trial  can  not  be  awarded  on 
the  motion  of  the  -convicted  defendant. 
Boswell  V,  Jones.  1  Wash.  323. 

Motion  by  Both  Defendants. — In  an 
action  of  trover  and  conversion  against 
two,  where  the  defendants  appear  and 
"lie  a  plea  of  not  guilty  upon  which  is- 
sue is  joined,  the  jury  may  acquit  one 
and  find  the  other  guilty.  .\nd  if  the 
jury  find  both  of  them  guilty,  by  a 
joint  verdict,  and  a  motion  is  made  by 
the  defendants  to  set  aside  such  ver- 
dict 'and  grant  a  new  trial,  it  is  com- 
petent and  proper  for  the  court  to 
grant  the  motion,  if  it  is  clearly  of  the 
opinion  that  there  was  no  evidence 
igainst  one  of  the  defendants.  Tracy 
.     Cloyd,   10  W.  Va.  19. 

G.  PRESENCE  OF  ACCUSED 
WHEN  APPLICATION  MADE. 
Accused  Must  Be  Present  When  Mo- 
tion Is  Made. — In  felony  cases  the 
prisoner  must  be  present  at  every  stage 
of  the  trial  where  anything  is  done  by 
which  he  is  to  be  affected.  Va.  Code, 
1873,  ch.  202,  §  3. 


Therefore  his  presence  must  be 
shown  by  the  record  when  a  motion  fur 
a  new  trial  is  made  and  overruled. 
Hooker  v.  Com.,  13  Gratt.  763.  I5iit 
if  in  his  absence  a  motion  for  a  new 
trial  is  made  and  overruled,  and  after- 
wards during  the  same  term,  in  his 
presence,  the  overruling  is  withdrawn, 
and  he  is  invited  to  renew  the  m(»tit>n, 
which  invitation  is  refused,  the  irregu- 
larity is  thereby  cured.  Boswell  v. 
Com.,  20  Gratt.  860,  865;  Bond  v.  Com., 
•3  Va.  581,  3  S.   E.   149. 

If  the  record  shows  that  a  prisoner 
was  present  in  court  when  a  motion  for 
a  new  trial  was  made,  the  presumption 
is  that  he  remained  until  the  court  ad- 
journed for  the  day,  unless  the  con- 
trary is  made  to  appear  either  directly 
or  by  necessary  inference.  When  once 
shown  to  have  been  present,  it  is  not 
necessary  to  show  that  he  was  re- 
manded to  jail  at  the  conclusion  of  the 
proceedings  for  the  day,  though  it 
usually  so  appears.  Williams  v.  Com.. 
S3  Va.  769,  25  S.   E.  659. 

H.    EVIDIENCE  TO  SUPPORT  MO- 
!         TION. 

Motion  Should  Rest  on  Evidence  Ac- 
tually  Given  in  at  Trial. — A  motion  for 
a  new  trial  on  the  ground  that  the  ver- 
dict is  contrary  to  the  evidence,  ought 
to  rest  on  the  evidence  actually  given 
in   at   the   trial,   exclusive   of   all   other. 
Affidavits    taken    ex    parte    should    not 
kc    heard   on    such    motion.      Street    z'. 
St.   Clair,   6   Munf.   457,  467. 
i     Irrelevant  Evidence. — Upon  a  motion 
\  for  a  new  trial  in  a  condemnation  case. 
as  in  any  other  case,  evidence  that   is 
'  not    revelant    to    any    issue   before    the 
jury    will    not    be    considered    by    the 
i  court.     Baltimore,  etc.,  R.  Co.  v.  Pitts- 
'  burg,  etc.,  R.  Co..  n  W.  Va.  812,  814. 

Testimony  of  Jurors  Is  Inadmissible 
I  to  Impeach  Verdict — As  a  general  rule, 
the  testimony  of  jurors  is  inadmissible 
j  to   impeach   their  verdict;  especially   is 
:  this  rule  true  where  it  is  sought  to  im- 
peach   the    verdict    on    the    ground    of 
their  own   misconduct.     Bull  v.   Com., 
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14  Gratt.   613;   Howard  v.   McCall,   21 
Gratt  212;  Read  v.  Com.,  22  Gratt.  949; 
Danville  Bank  v.  Waddill,  31  Gratt.  483; 
Moses  V.  Cromwell,  78  Va.  676;  Taylor 
V.  Com.,  90  Va.  117,  17  S.  E.  812;  Van- 
meter  V.  Kitzmiller,  5  W.  Va.  380;  State 
V.  Cartright,  20  W.  Va.  43;   Probst  v. 
Braeunlich,   24   W.   Va.   359;     Elam    v. 
Commercial   Bank,   86   Va.   92,  9   S.    E. 
498;  State  v.  Cobbs,  40  W.  Va.  718,  22 
S.  E.  310;   Chesapeake,  etc.,  R.  Co.  v. 
Patton,   9  W.   Va.   648;   Lewis  v.   Mc- 
Mullin,  5  W.  Va.  582;  Thomas  v.  Jones, 
38    Gratt.    383;    Steptoe    v.    Flood,    31 
Gratt.     323;     Thompson     v.     Com.,      8 
Gratt.    641;    Read    v.    Com.,    22    Gratt. 
947;   Shobe  v.   Bell,  1   Rand.  39;   State 
V.  Robinson,  20  W.  Va.  713;  Reynolds 
V.  Tompkins,  23  W.  Va.   229;   State  v. 
Cartright,  20    W.    Va.    33;     Street     v. 
Broaddus,    96    Va.    823,    32    S.    E.    466; 
Price   V.    Warren,    1    Hen.    &    M.    386; 
Bartlett   v.    Patton,   33   W.    Va.    71,    10 
S.    E.    21;    Graham    v.    Citizens'     Nat. 
Bank,    45   W.   Va.    701,   32    S.    E.    245; 
Cochran  v.  Street,  1  Wash.  79. 

Buchanan  v.  Reynolds,  4  W.  Va.  681, 
was  a  case  in  which  there  was  no  error 
in  overruling  a  motion  for  a  new  trial 
based  upon  the  affidavits  of  three  of 
the  jurors,  as  the  grounds  alleged  in 
the  affidavits  were  insufficient;  they 
related  to  the  view  the  jury  had  taken 
of   the   evidence   in    the   case. 

But  in  Hague  v.  Stratton,  4  Call  84, 
a  new  trial  was  granted,  because  one 
of  the  jurors  declared  he  had  misun- 
derstood the  testimony,  and  its  appli- 
cation to  the   law. 

A  verdict  will  not  be  set  aside  and 
a  new  trial  awarded,  on  the  affidavit 
of  one  of  the  jury  made  after  the  ver- 
dict was  rendered,  that  he  did  not  con- 
sent to  it.  Thomas  v.  Jones,  28  Gratt. 
383. 

It  is  not  good  grounds  for  the  set- 
ting aside  of  a  verdict  on  the  affidavit 
of  a  juror,  that  the  jury  -  would  have 
found  a  different  verdict  if  they  had 
believed  that  at  the  time  certain  dec- 
larations  were   made   to  witnesses,  by 


'  an  old  man,  as  to  the  location  of  a 
corner,  that  the  old  man  was  of  sane 
mind  and  reasonable  judgment.  Lewis 
V.    McMullin,   5   W.   Va.   582. 

In  Steptoe  v.  Flood,  31  Gratt.  323, 
the  court  would  not  set  aside  the  ver- 
dict of  the  jury  on  the  certificate  or 
affidavit  of  two  of  the  jurors,  that  they 
thought  the  receipt  proved  and  ought 
to  be  considered;  but  the  other  mem- 
bers of  the  jury  insisted  that  the  re- 
I  ceipt  had  nothing  to  do  with  the  case, 
I  and  they  were  persuaded  against  their 
judgment  to  consent  to  the  verdict,  and 
that  it  was  now  against  their  judg- 
ment. 

It  is  the  general  rule  in  ordinary 
trials  that  a  verdict  will  not  be  dis- 
turbed upon  the  affidavits  of  jurors; 
and  this  is  so  in  the  case  of  an  issue 
out  of  chancery  especially.  Steptoe  v. 
Flood.  31  Gratt.  323.  Sec  generally, 
the  title  ISSUES  TO  THE  JURY, 
vol.    8,   p.   43. 

Testimony  of  Jurors  Is  Admissible 
to  Sustain  Verdict. — The  testimony  of 
jurors  may  be  received  to  disprove  or 
explain  a  separation,  misconduct,  or 
irregularity,  but  their  testimony  will 
not  be  received  to  show  the  motive  by 
which  they  were  actuated,  or  that  any 
admitted  fact,  misconduct,  or  irregu- 
larity had  no  infl«uence  or  effect  upon 
their  minds  in  producing  the  verdict. 
And  in  all  cases,  even  when  such  testi- 
mony is  proper,  it  should  be  received 
with  great  caution.  State  v.  Harrison, 
36  W.  Va.  729,  15  S.  E.  982.  Graham 
V.  Citizens'  Nat.  Bank,  45  W.  Va.  701, 
32   S.   E.   245. 

Affidavits  of  Newly-Discovered  Evi- 
dence— Counter  Affidavits.  —  Applica- 
tion for  new  trials  are  addressed  to  the 
sound  discretion  of  the  court,  and  are 
based  on  the  ground  that  there  has  not 
been  a  fair  trial  on  the  merits.  Where 
the  application  is  based  on  the  ground 
of  newly-discovered  evidence,  sup- 
ported by  affidavits,  counter  affidavits 
may  be  received  to  show  that  the  al- 
leged ground  for  the  new  trial  does  not 
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exist.  Nicholas'  Case,  91  Va.  741,  21 
S.   E.   364. 

Affidavits  as  to  Method  of  Arriving 
at  Verdict— An  affidavit  by  a  juror 
that  the  verdict  was  arrived  at  by  each 
juror  setting  down  the  amount  he  re- 
garded as  just,  and  aggregating  them, 
and  then  dividing  by  twelve,  it  having 
been  agreed  that  the  amount  so  as- 
certained should  be  the  verdict,  ought 
not  to  be  received  or  considered  on  a 
motion  for  a  new  trial.  Chesapeake, 
etc.,  R.  Co.  V.  Patton,  9  W.  Va.  648. 

That  some  of  the  jurors  are  per- 
suaded by  others  that  a  majority  agree- 
ing to  the  verdict  is  sufficient  and  for 
this  reason  they  had  as  well  join  in, 
which  they  do,  is  sufficient  ground  to 
set  aside  the  verdict,  and  award  a  new 
trial  in  equity  where  the  objection  to 
the  verdict  comes  to  the  knowledge  of 
the  party  too  late  to  enable  him  to 
move  for  a  new  trial  at  law.  Cochran 
V,  Street,  1  Wash.  79. 

Misapprehension  of  Instructions. — 
A  new  trial  properly  refused,  which 
was  asked  based  upon  the  affidavit  of 
two  of  the  jurors,  that  they  had  misap- 
prehended the  instruction  of  the  court, 
and  thought  it  required  them  to  give 
full  credit  to  the  testimony  of  the  de- 
fendant who  had  given  his  testimony 
in  the  case;  the  instruction  given  by 
the  court  having  been  accompanied 
with  the  further  instruction  at  the  in- 
stance of  the  plaintiff,  that  the  plain- 
tiff might  introduce  evidence  to  im- 
peach the  defendant's  character  as  a 
witness.  Danville  Bank  v.  Waddill,  31 
Gratt.   469. 

A  verdict  which  is  in  all  respects 
fair,  and  in  the  judgment  of  the  court 
which  tried  the  cause,  in  conformity 
with  the  evidence,  will  not  be  set  aside 
upon  the  evidence  of  a  few  of  the 
jurors,  that  they  had  been  induced  to 
agree  to  the  verdict  under  a  misap- 
prehension of  an  instruction  of  the 
court  And  this  especially,  where,  un- 
der the  circumstances,  there  may  be 
room  to  question  its  accuracy.  Harns- 
barger   v.    Kinney,    6    Gratt.    287.      See 


also,  Carr  v.  Magruder,  2  Pat.  &  H. 
107. 

Mistake  as  to  Legal  Effect  of  Ver- 
diet — In  Moffett  v.  Bowman,  6  Gratt 
219,  under  the  circumstances,  the  testi- 
mony of  jurors  was  received  to  prove 
that  they  rendered  their  verdict  un- 
der a  mistake  as  to  its  legal  effect. 

Ignorance  of  Law  by  Juror. — Affidavit 
of  jurors  that  'they  were  ignorant  of 
the  law  that  it  is  with  the  jury  to  say 
whether  murder  in  the  first  degree  shall 
be  punished  with  death  or  confinement 
in  the  penitentiary  can  not  be  read  to 
impeach  the  verdict.  State  v.  Cobbs, 
40  W.  Va.  718,  22  S.   E.  310. 

Affidavit  That  Material  Witnesses 
Were  Not  Summoned. — An  affidavit  of 
a  party,  that  he  failed  to  summon  ma- 
terial witnesses  at  the  trial,  owing 
to  advice  of  counsel  that  their  testi- 
mony was  not  necessary,  is  no  ground 
to  set  aside  a  verdict  and  grant  a  new 
trial.  Pleasants  v.  Clements,  2  Leigh 
474. 

Evidence  That  Jurors  Were  Not 
Freeholders. — An  affidavit  m4de  after 
the  rendition  of  the  verdict,  in  a  con- 
demnation proceeding,  that  some  of 
those  serving  on  the  jury  were  not 
freeholders  as  required  by  law,  is  not 
a  good  ground  for  setting  aside  the 
verdict.  Chesapeake,  etc.,  R.  Co.  v. 
Patton,  9  W.  Va.  648. 

In  another  case,  it  was  held,  not  good 
ground  to  set  aside  a  verdict  rendered 
in  an  action  of  ejectment  that  one  of 
the  jury  made  affidavit  that  the  jury 
would  have  found  a  different  verdict  if 
they  had  believed  that  at  the  time  cer- 
tain declarations  were  made  to  wit- 
nesses, by  an  old  man,  as  to  the  loca- 
tion of  a  corner,  that  the  old  man  was 
of  sound  mind  and  reasonable  judg- 
ment. Lewis  V.  McMullin,  5  W.  Va. 
582. 

What  Record  Must  Show.— When  a 
motion  is  made  to  set  aside  the  verdict 
on  the  ground  that  it  is  against  the 
evidence  and  the  motion  is  overruled, 
the  record  must  show,  either  expressly 
or  by  necessary  implication,  that  it  con- 
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tains  all  the  facts  proven  or  the  evi- 
dence given  to  the  jury  at  the  trial  be- 
fore such  judgment  will  be  reviewed. 
Mann  v.  Bryant,  12  W.  Va.  516;  SheflF 
V.  Huntington,  16  W.  Va.  307. 
I.  PRINCIPLES  GOVERNING  AP- 
PELLATE COURT  WHEN  EVI- 
DENCE IS  CONFLICTING. 
When  Evidence  Is  Conflicting.— It  is 
the  peculiar  province  of  the  jury  to  de- 
cide a  question  of  fact  arising  in  a 
cause,  and  upon  the  weight  of  the  testi- 
mony upon  which  it  depends.  They 
see  and  hear  the  witnesses  testify  in 
the  cause,  and  when  the  judge  who 
presides  at  the  trial  and  who  also  sees 
and  hears  the  witnesses  testify,  refuses 
to  set  aside  the  verdict,  the  appellate 
court,  which  has  not  that  advantage, 
will  not  reverse  the  verdict  upon  the 
ground  that  it  is  contrary  to  the  weight 
of  the  evidence.  Steptoe  v.  Flood,  31 
Gratt.  323;  Goodc  i\  Love,  4  Leigh 
635;  Brugh  v.  Shanks,  5  Leigh  598; 
Patteson  v.  Ford,  2  Gratt.  18;  Bell  v. 
Alexander,  21  Gratt.  1;  Blosser  v. 
Harshbarger,  21  Gratt.  214;  Hilb  v. 
Peyton,  22  Gratt.  550;  Blair  v,  Wilson, 
28  Gratt.  165;  Ruffner  v.  Hill,  31  W. 
Va.  428,  7  S.  E.  13;  State  v.  Maier,  36 
W.  Va.  757,  15  S.  E.  991;  State  v.  Zeig- 
ler,  40  W.  Va.  593,  21  S.  E.  763;  Rich- 
mond, etc.,  R.  Co.  V.  Snead,  19  Gratt. 
354;  Johnson  v.  Burns,  39  W.  Va.  658, 
20  S.  E.  686;  Akers  v.  DeWitt,  41  W. 
Va.  229,  23  S.  E.  669;  Sisler  v,  Shaffer, 
43  W.  Va.  769,  28  S.  E.  721;  Weaver 
V.  Bliven,  82  Va.  53;  Alleghany  Iron 
Co.  V.  Teaford,  96  Va.  372,  31  S.  E.  525; 
Reusens  v.  Lawson,  96  Va.  285,  31  S. 
E.  528;  State  v.  Cooper,  26  W.  Va.  338; 
State  r.  Morgan,  35  W.  Va.  260,  277,  13 
S.  E.  385;  Proctor  v.  Spratley,  78  Va. 
254;  National  Bank  v.  National  Bank,  7 
W.  Va.  551;  Campbell  v.  Lynn,  7  W. 
Va.  544;  Henry  v.  Davis.  7  W.  Va.  715; 
Miller  V.  Insurance  Co.,  12  W.  Va.  116; 
Grayson  v.  Com.,  6  Gratt.  712;  State 
V.  Yates,  21  W.  Va.  761;  Michie  v, 
Cochran,  93  Va.  641,  25  S.  E.  884;  Cald- 
well V.  Craig,  21  Gratt.  132;  Grayson 
V.  Buchanan,  88  Va.  251,  13  S.   E.  457. 


Though  great  weight  is  always — 
and  justly — attributed  to  the  verdict  of 
the  jury  in  a  case  where  the  evidence 
is  conflicting  and  the  credibility  of  wit- 
nesses is  involved;  and  though  the 
power  of  the  court  to  grant  a  new  trial, 
because  the  verdict  is  contrary  to  the 
evidence,  should  be  very  cautiously  ex- 
ercised, and  never  in  a  doubtful  case 
merely  because  the  court,  if  upon  the 
jury,  would  have  given  a  different  ver- 
dict; yet  it  can  not  be  successfully  con- 
troverted that  the  power  exists.  Muse 
V.  Stern,  82  Va.  33;  Patteson  v.  Ford, 
2  Gratt.  18;  Brugh  v.  Shanks,  5  Leigh 
598;  Ross  V.  Overton,  3  Call  309;  Green 
V,  Ashby,  6  Leigh  135;  Hill  v.  Com., 
2  Gratt.  595;  Downey  v.  Morrison,  2 
Gratt.  240;  Grayson  v.  Com.,  6  Gratt 
712. 

But  while  a  court  may  grant  a  new 
trial,  in  such  case,  where  the  verdict 
is  contrary  to  the  evidence,  yet  the 
duty  to  do  so  is  not  always  imperative; 
as  for  instance,  where  the  verdict  is  ad- 
verse to  a  hard  and  unconscionable  ac- 
tion or  defense,  or  where  it  conforms 
to  the  substantial  justice  or  equity  of 
the  case.  In  such  cases,  the  court  may 
refuse  to  set  aside  the  verdict  and 
grant  a  new  trial,  although  it  is  not 
warranted  by  a  close  deduction,  or 
rigid  analysis,  or  strict  adherence  to 
legal  principles.  M'Clung  v.  Ervin, 
22  Gratt.  519;  Hilb  v.  Peyton,  22  Gratt. 
550;  Patteson  v.  Ford,  2  Gratt.  18;  Gro- 
gan  V,  Chesapeake,  etc.,  R.  Co.,  39 
W.  Va.  415,  19  S.  E.  564. 

Where  Evidence  Is  Certified.— It  is 
provided  in  Virginia  by  statute  that, 
"when  a  case  at  law,  civil  or  criminal, 
is  tried  by  a  jury,  and  a  party  excepts 
to  the  judgment  or  action  of  the  court 
in  granting  or  refusing  to  grant  a  new 
trial  on  a  motion  to  set  aside  the  ver- 
dict of  a  jury  on  the  ground  that  it  is 
contrary  to  the  evidence;  or  when  a 
case  at  law  is  decided  by  a  court  or 
judge  without  the  intervention  of  a 
jury  and  a  party  excepts  to  the  decision 
on  the  ground  that  it  is  contrary  to  the 
evidence;    and    the    evidence    (not    the 
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facts)  is  certified,  the  rule  of  decision 
in  the  appellate  court,  in  considering 
the  evidence  in  the  case,  shall  be  as  on 
a  demurrer  to  the  evidence  by  the  party 
excepting."  Va.  Code,  §  3484;  Cun- 
ningham V.  Com.,  88  Va.  37,  13  S.  E. 
309;  Virginia  Fire,  etc.,  Ins.  Co.  v.  Buck, 
88  Va.  517,  13  S.  E.  97*3;  Richmond,  etc., 
R.  Co.  V.  Burnett,  88  Va.  538,  14  S.  E. 
372;  Wytheville  Ins  Co.  v.  Stultz,  87 
Va.  629,  13  S.  E.  77;  Adams  v.  Hays, 
86  Va.  153,  9  S.  E.  1019;  Woods  v. 
Com.,  86  Va.  929,  11  S.  E.  798;  Jones 
V.  Rixey,  79  Va.  656;  Suffolk  v. 
Parker,  79  Va.  660;  Payne  v.  Grant,  81 
Va.  164;  Farley  v.  Tillar,  81  Va.  275; 
Proctor  V.  Spratley,  78  Va.  254;  South 
West  Imp.  Co.  v.  Andrew,  86  Va.  270, 
9  S.  E.  1015.  See  also,  Reherd  v. 
Clem,  86  Va.  374,  10  S.  E.  504;  Cole- 
man V.  Com.,  84  Va.  1,  1  S.  E.  878. 

J.  SIMULTANEOUS  MOTIONS 
FOR  ARREST  OF  JUDGMENT 
AND  NEW  TRIAL. 

Where  a*  motion  in  arrest  of  judg- 
ment and  a  motion  for  a  new  trial  are 
made  at  the  same  time,  and  are  acted 
upon  by  the  court  at  the  same  time, 
the  order  in  which  they  may  be  ct*nsid- 
ered  by  the  court  is  not  material;  asun- 
der such  circur.stances  the  motion  in 
arrest  of  judgment  can  not  be  regarded 
as  a  waiver  of  objection  to  its  verdict, 
or  as  an  admission  that  the  verdict  is 
unobjectionable.  Gerling  v.  Agricul- 
tural Ins.  Co.,  39  W.  Va.  689,  20  S.  E. 
691. 

If  a  motion  in  arrest  of  judgment 
and  a  motion  for  a  new  trial  are  made 
simultaneously,  they  may  properly  be 
both  acted  upon  by  the  court,  as  un- 
der such  circumstances  the  motion  in 
arrest  of  judgment  can  not  be  regarded 
as  an  admission,  that  the  verdict  was 
unobjectionable.  Sweeney  v.  Baker,  13 
W.  Va.   158,   160. 

K.    IMPOSITION  OF  TERMS. 
1.   General  Rule. 

New  trials  being  addressed  to  the 
diricretion  and  authority  of  the  court, 
in    order    to    prevent    a    material    and 


manifest  injustice,  the  court,  as  the 
alternative  of  a  new  trial,  may  impose 
terms  upon  the  party,  requiring  him  to 
consent  to  such  a  modihcation  of  the 
verdict  as  will  meet  the  substantial  jus- 
tice of  the  case.  So  the  new  trial  may 
be  limited  to  a  single  point,  as  to  a 
single  issue  in  the  case,  or  a  particular 
question,  without  reopening  the  whole 
case,  or  even,  it  seems,  as  to  part  of 
the  demand  sued  for,  letting  the  jud\?- 
ment  stand  for  the  residue.  The  new 
trial  may  be  granted  upon  any  terms 
which,  in  the  discretion  of  the  court, 
shall  seem  requisite  to  achieve  the  ends 
of  justice  in  the  particular  case.  Fry 
V.  Stowers,  98  Va.  417,  36  S.  E.  482;  4 
Min.   Inst.  930. 

It  is  error  to  grant  a  new  trial  ex- 
cept upon  the  terms  of  paying  the 
costs.     Boswell  v.  Jones,  1  Wash.  323. 

2.    In  Action  of  Ejectment. 

The  court  should  hold  a  stricter 
course  towards  plaintiffs,  moving  for 
new  trials  in  actions  of  ejectment  than 
towards  defendants,  yet  where  a  ver- 
dict in  favor  of  a  defendant  in  eject- 
ment is  founded  in  mistake  and  pro- 
duces injustice  it  is  both  the  right  and 
the  duty  of  the  court  to  grant  a  new 
trial.     Deems  v.  Quarrier,  3  Rand.  476. 

Accordingly  it  is  now  held,  that  the 
plaintiff  in  ejectment  may  be  put  upon 
terms;  that  is,  the  court,  when  it  thinks 
that  the  plaintiff  has  recovered  too 
much  land,  may  require  him  to  release 
part  of  it  to  the  defendant  or  else  it 
will  grant  a  new  trial  at  the  defendant's 
request.  It  was  formerly  held,  thnt 
this  rule  did  not  apply  to  actions  of 
ejectment  because  of  the  Virginia  stat- 
ute which  provides  that  the  verdict  in 
ejectment  shall  ''specify  the  land,  par- 
ticularly as  the  same  is  proved,  and 
with  the  same  certainty  of  description 
as  is  required  in  the  declaration." 
Shiflett  V.  Dowell.  90  Va.  745,  19  S.  E. 
848.  But  this  case  was  disapproved  in 
Fry  V.  Stowers,  98  Va.  417,  36  S.  E. 
482.  See  generally,  the  title  EJECT« 
MENT,  vol.  4,  p.  871. 


New  Trials 


461 


8.   Payment  of  Costs. 

Under  W.  .Va.  Code,  §  5,  ch.  138,  a 
trial  court  has  large  discretion  in  grant- 
ing new  trials  conditioned  on  payment 
of  costs  by  the  moving  party  and  the 
appellate  court  will  not  interfere  un- 
less it  clearly  appears  that  such  dis- 
cretion has  been  abused.  Garber  v. 
Blatchley,  51  W.  Va.  147,  41  S.  E.  222. 

It  is  error  to  grant  a  new  trial  ex- 
cept upon  the  terms  of  paying  the  costs. 
Boswell  V.   Jones,   1   Wash.   323. 

Where  a  new  trial  is  granted  for 
causes  other  than  the  misconduct  of 
the  opposite  party,  §  3542  of  the  Code 
of  Virginia  provides  that  the  party  to 
whom  the  new  trial  is  granted,  :shall, 
previous  to  such  new  trial,  pay  the 
costs  of  the  former  trial.  It  also  pro- 
vides that  "if  the  party  who  is  to  pay 
the  -costs  of  the  former  trial,  fail  to 
pay  the  same  at  or  before  the  next 
term  after  the  new  trial  is  granted,  the 
court  may,  upon  motion  of  the  opposite 
party,  set  aside  the  order  granting  it, 
and  proceed  to  judgment  on  the  ver- 
dict, or  award  execution  for  said  costs, 
as  may  seem  to  it  best."  The  object 
of  the  former  provision  is  to  make  the 
prepayment  of  such  costs  a  condition 
precedent  to  a  new  trial,  unless  waived 
by  the  opposite  party.  Central  Land 
Co.  V.  Obenchain.  92  Va.  130,  22  S.  E. 
876;  Haupt  v.  Tebault,  94  Va.  184,  26  S. 
E.  406.  The  object  of  the  latter  pro- 
vision is  to  secure  their  prompt  pay- 
ment. If  the  party  whose  duty  it  is  to 
pay  the  costs  fail  to  do  so  at  or  before 
the  next  term  of  the  court  after  the 
new  trial  is  granted,  he  runs  the  risk 
of  having  the  order  granting  it  re- 
scinded, or  of  having  an  execution 
awarded  against  him  for  such  costs. 
If,  however,  the  costs  are  paid  or  ten- 
dered before  the  order  granting  the 
new  trial  has  been  set  aside,  or  an  ex- 
ecution awarded  for  them,  the  object 
of  the  latter  provision  of  the  section 
has  been  accomplished,  and  the  condi- 
tion upon  which  the  court  was  au- 
thorized to  award  an  execution,  or  to 
set    aside    the    order    granting    a    new 


trial,    has    ceased    to   exist.      Haupt   v. 
Tebault,  94   Va.   184,  26  S.   E.   406. 

P.  brought  assumpsit  against  M.  who 
pleaded  non  assumpsit,  and  on  the  trial 
the  verdict  was  given  for  P.  M.  then 
asked  for  a  new  trial.  Held,  that  it 
was  competent  for  the  court  to  grant 
the  new  trial  upon  the  condition  that 
M.  should  pay  the  cost  of  the  first  trial, 
and  agree  that  upon  any  future  trial 
of  the  cause  this  should  be  tried  solely 
upon  the  issue  already  made  up,  with- 
out any  additional  plea;  if  M.  objected 
to  the  condition  he  should  have  ac- 
cepted and  pleaded  the  facts  upon  the 
record.  Having  accepted  the  condi- 
tion, he  was  bound  by  his  acceptance. 
Prunty  v.  Mitchell,  30  Gratt.  247. 

Where  a  new  trial  has  been  granted, 
upon  condition  of  payment  of  the  costs 
of  the  former  trial,  as  prescribed  by 
Va.  Code,  §  3542,  but  the  costs  are 
not  paid  at  or  before  the  next  succeed- 
ing term  of  the  court,  the  court  may, 
on  the  motion  of  the  opposing  party, 
set  aside  the  order  granting  it,  and 
proceed  to  judgment  on  the  verdict,  or 
it  may  award  execution  for  costs,  as 
may  seem  best;  but  if  neither  is  done, 
and  the  parties  proceed  with  the  new 
trial,  objection  can  not  thereafter  be 
made,  either  in  the  trial  court  or  the 
appellate  court,  that  the  costs  have  not 
been  paid.  Central  Land  Co.  v.  Oben- 
chain, 92  Va.  130,  22  S.  E.  876. 

Where  a  new  trial  has  been  granted 
conditioned  on  payment  of  costs,  the 
appellate  court  will  not  entertain  an 
assignment  of  error  on  that  ground, 
unless  an  exception  was  taken  to  the 
ruling  of  the  court  so  granting  it.  Gar- 
ber V,  Blatchley,  51  W.  Va.  147,  41  S. 
E.  222. 

If  the  judgment  awarding  a  new  trial, 
directs  the  payment  of  costs  of  the 
first  trial,  without  saying  that  the  costs 
shall  be  paid  before  the  new  trial  is 
had,  it  shall  nevertheless  be  consid- 
ered a  precedent  condition.  Rixey  v. 
Ward,  3  Rand.  52;  Pugh  v.  Jones,  3 
Leigh  299,   310. 
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Objection     after      Second      TriaL— 

After  a  second  trial,  a  plaintiff  can  not 
for  the  first  time  object  that  the  order 
granting  the  new  trial  did  not  require, 
as  a  condition  precedent,  the  payment 
of  the  costs  of  the  former  trial,  es- 
pecially when  no  motion  was  made  to 
set  aside  the  order  granting  the  new 
trial,  nor  for  an  execution  for  the  costs 
of  the  former  tnal.  Hudgins  v.  Simon, 
»4   Va.   659,  27   S.   E.   606. 

L.    NUMBER  OF  APPLICATIONS. 

The  last  sentence  of  $  91,  ch.  50,  W. 
Va.  Code,  that  "No  more  than  one  new 
trial  shall  be  granted  by  a  justice  in 
any  case,"  was  construed  to  mean  th.it 
not  more  than  one  new  trial  shall  be 
granted  either  party  in  any  suit. 
Dickey  v.  Smith,  42  W.  Va.  805,  26 
S.  E.  373. 

When  the  verdict  of  a  jury,  viewed 
according  to  the  ordinary  rules  of  con- 
sidering the  evidence  on  motion  for  a 
new  trial,  is  plainly  against  the  law  of 
the  case  upon  the  facts  proved,  the 
court,  on  motion  of  the  party  ag- 
grieved, will  set  the  same  aside  and 
award  a  new  trial;  but  not  more  than 
two  new  trials  can  be  granted  to  the 
same  party  in  the  same  cause.  Poling 
V.  Ohio  River  R.  Co.,  38  W.  Va.  645,  18 
S.  E.  782. 

Under  the  provision  of  §  15  of 
chapter  131  of  the  West  Virginia  Code 
no  more  than  two  new  trials  can  be 
granted  to  the  same  party  by  the  court 
in  any  civil  case  of  any  character  tried 
before  it  by  a  jury,  although  one  or  all 
of  the  verdicts  necessitating  the  new 
trials  was  caused  by  the  misdirection 
or  mistakes  of  the  court.  Watterson 
V.   Moore,  23  W.  Va.   404. 

"The  statute  as  first  enacted  was 
simply  that,  'not  more  than  two  new 
trials  shall  be  granted  to  the  same 
party  in  the  same  cause.'  Code  of  1794, 
ch.  76,  §  34.  Subsequently  in  Jackson 
V,  Boast,  2  Va.  Cas.  49,  decided  in  1816, 
it  was  held,  that  'a  new  trial  could  not 
be  granted  for  smallness  of  damages 
in  trespass.*     Soon  after  this   decision 


the  general  assembly  passed  the  act 
providing,  that  *new  trials  may  here- 
after be  granted  as  well  where  the 
damages  are  manifestly  too  small,  as 
where  they  are  excessive.'  Code,  1819, 
ch.  128,  §  96.  And  in  the  revision  of 
1849,  these  several  statutes  were  em- 
braced in  one  in  the  language  and 
form  in  which  it  now  appears  in  our 
Code, .  ch.  131,  §  15,  hereinbefore 
copied."  Watterson  v.  Moore,  23  W. 
Va.  404. 
There  are  no  exceptions  to  the  law 

'  that  not  more  than  two  new  trials  shall 
be   granted   to   the   same   party   in   the 

I  same  case.  But  if,  on  the  face  of  the 
record,  it  appears  that  a  verdict  is 
void,*  and  that  no  judgment  could  at 
common  law  be  properly  entered  upon 
it,  as,  for  instance,  because  it  was  too 
uncertain,  ambiguous,  or  defective,  the 
court  may  declare  such  a  verdict  void, 
and  direct  a  new  trial,  without  regard 
to  the  number  of  new  trials  which  may 
have  been  granted  to  the  same  party 
in  the  same  case.     Williams  v.  Ewart, 

i  29  W.  Va.  65»,  2  S.  E.  881. 

!m.    limitation    to    GROUNDS 
I         ON  WHICH  MOTION  BASED. 

I     When    a   motion    is    made    before   a 

court  to  set  aside  a  verdict  and  grant 

I  a  new  trial,  and  the  counsel  puts  his 

j  motion  on  particular  grounds,  neither 

I  the  court  below  nor  the  appellate  court 

is  confined  to  the  ground,  upon  which 

the  motion  is  based,  but  may  properly 

I  set  aside  such  verdict  for  any  sufficient 

reason  shown  by  the  record.     Oncy  v, 

Clendenin,  28  W.  Va.  34;  Shrewsbury  v. 

Miller,  10  W.  Va.   115. 

N.    CONTINUANCE  OF   MOTION. 

The  court  grants  the  plaintiff  a  new 
trial  of  a  cause,  and  the  defendant  takes 
an  exception  in  which  all  the  facts 
proved  on  the  trial  are  stated.  The  de- 
fendant then  moves  the  court  to  re- 
consider its  opinion  granting  a  new 
trial,  and  the  court  takes  time  until  the 
next  term  to  consider  thereof;  and  at 
the  next  term  refuses  the  new  trial,  and 
renders  a  judgment  on  the  verdict  for 
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the  defendant.  The  court  had  authority 
to  continue  the  motion.  Rhea  v.  Gib- 
son, 10   Gratt.  215. 

O.    SETTIHG  ASIDE  ORDER. 

When  an  injunction  has  been  granted 
and  a  trial  at  law  directed,  the  court, 
if  it  is  satisfied  that  the  injunction  ought 
to  have  been  dissolved,  will  notwith- 
standing no  verdict  has  been  certified, 
set  aside  the  order  for  a  new  trial,  and 
dissolve  the  injunction.  White  v.  Fitz- 
hugh,  1  Hen.  &  M.  2. 

v.  Effect  of  Motion  as  Suspend- 
ing Judgment. 

A  motion  for  a  new  trial  suspends 
the  finality  of  a  judgment  already  en- 
tered, until  the  date  of  the  denial  of 
the  new  trial,  for  the  purposes  of  limi- 
tation of  writ  of  error.  Straley  v. 
Payne,  43  W.  Va.  185,  27  S.  E.  359. 

VI.  Review. 

A.    POWER  TO   REVIEW. 

The  court  of  appeals  may  grant  a 
new  trial.  Power  v.  Finnie,  4  Call  411. 
But  it  can  not  grant  a  new  triaLupon 
affidavit  taken  after  the  appeal  was 
pending  in  the  appellate  court.  Porter 
V.  Harris,  4  Call  485. 

Judgment  or  Decree  Granting  or  Re- 
fusing  New  Trial  Is  Appealable. — A 
decree  of  the  circuit  court  granting  or 
refusing  a  new  trial  on  an  issue  out  of 
chancery,  may  be  reviewed  in  the  su- 
preme court  of  appeals.  Tompkins  v. 
Stephens,  10  W.  Va.  156;  Knox  v.  Gar- 
land, 2  Call  241;  Briscoe  v.  Clarke,  1 
Rand.  213;  Pleasants  v.  Clements,  2 
Leigh  474. 

The  judgment  granting  or  refusing 
a  new  trial  may  be  the  subject  of  a 
writ  of  error  or  supersedeas  and  is  re- 
versible. Grayson  v.  Com.,  6  Gratt. 
712. 

As  an  appellate  court  will  review  an 
order  of  an  inferior  court  overruling 
a  motion  for  a  new  trial  and  reverse 
the  proceedings  of  new  trial  improp- 
erly refused,  so  it  will  review  an  order 


granting  a  new  trial  and  reverse  the 
proceedings  if  improperly  granted. 
Pleasants  v.  Clements,  2  Leigh  474. 

B.    GRANTING    AND     REFUSING 

NEW  TRIALS. 
1.    Generally. 

The  appellate  court  will  not  reverse 
the  refusal  of  a  new  trial  by  the  court 
below,  unless  after  rejecting  all  of  the 
exceptor's  parol  evidence,  and  giving 
full  force  and  credit  to  that  of  excep 
tee,  the  decision  still  appears  wrong. 
Roanoke  Nat.  Bank  v.  Hambrick,  82 
Va.  135. 

A  new  trial  in  an  action  of  assault 
and  battery  was  refused  by  the  ap- 
pellate court,  the  judge  below  having 
refused  it,  and  there  being  no  matters 
before  the  supreme  court  which  ought 
to  have  changed  his  sentiments. 
Hoomes  v.  Kuhn,  Wythe  136. 

A  bill  for  relief  against  a  verdict  was 
dismissed,  the  motion  for  a  new  trial 
— the  only  ground  for  the  interposition 
of  the  court — having  been  rejected. 
Cobs  V.  Mosby,  Wythe  137. 
%,  Distinction  between  Order  Granting 
and  Order  Denying. 

It  takes  a  stronger  case  to  reverse  an 
order  granting  than  it  does  one  refus- 
ing a  new  trial.  Probst  v.  Braeunlich, 
24  W.  Va.  356;  Miller  r.  Insurance  Co., 
12  W.  Va.  116;  Reynolds  v,  Tompkins, 
23  W.  Va.  229. 

In  setting  aside  the  verdict  the  trial 
court  must,  to  some  extent,  pass  upon 
the  weight  of  the  evidence  before  the 
jury,  and  a  stronger  case  must  be  made 
in  order  to  justify  an  appellate  court 
in  disturbing  an  order  granting  a  new 
trial  than  one  refusing  it,  because  the 
refusal  operates  as  a  final  adjudication 
of  the  rights  of  the  parties,  while  the 
granting  of  the  new  trial  simply  invites 
further  investigation,  and  affords  an 
opportunity  for  showing  the  truth, 
without  concluding  either  party.  Chap- 
man V.  Virginia  Real  Estate,  etc.,  Co., 
96  Va.  177,  31  S.  E.  74;  Laidley  v. 
Kanawha  County  Court,  44  W.  Va.  566, 
30  S.  E.  109;  Miller  v.  Insurance  Co., 
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12    W.    Va.    116;    Reynolds    v.    Tomp- 
kins,   23    W.    Va.    229. 

3.  Appeal  from  Order  Granting  New 

TriaL 
By  the  Code  of  West  Virginia  (see 
cl.  9,  §  1,  ch.  135),  an  appeal  may  be 
taken  from  an  order  granting  a  new 
trial  without  waiting  for  the  new  trial 
to  be  had.  Lambert  v.  Ensign  Mfg. 
Co.,  42  W.  Va.  813,  26  S.  E.  431. 

4.  What     Considered    by     Reviewing 
Court  in  Determining  Evidence. 

When  on  the  separate  trial  of  one 
of  three  persons  jointly  indicted  for 
murder,  the  evidence  shows  that  the 
accused  can  be  convicted  only  as  prin- 
cipal in  the  second  degree,  and  that,  at 
the  time  of  the  killing,  he  did  no  act 
of  violence,  and,  at  the  most,  was  pres- 
ent only  for  the  purpose  of  aiding,  if 
need  be,  and  there  is  a  conviction  of 
voluntary  manslaughter,  the  appellate 
court,  in  determining,  on  a  writ  of  er- 
ror, whether  a  new  trial  shall  be  al- 
lowed, will  consider  the  evidence 
introduced  so  far  as  is  necessary  in  dis- 
posing of  the  assignments  of  error  al- 
though it  tends  to  prove  the  crime  of 
murdci",  as  to  which  the  verdict  has 
wrought  an  acquittal.  State  v.  Prater, 
53  W.  Va.   132,  43  S.   E.  230. 

Opinion  of  Circuit  Court  as  Deter- 
mining.— The  opinion  of  a  circuit  court 
refusing  a  new  trial  dependent  on  oral 
evidence  involving  only  questions  of 
fact,  is  very  forcible  in  the  appellate 
court.  State  v.  Sullivan,  55  W.  Va.  597, 
47  S.  E.  267. 

C.     NECESSITY    OF    MOTION   AS 
CONDITION  OF  REVIEW. 

Generally. — The  court  of  appeals  will 
not  review  the  judgment  of  an  inferior 
court  unless  it  appears  that  a  motion 
for  a  new  trial  was  made  in  the  trial 
court,  and  was  overruled  and  excep- 
tion taken;  but  it  is  not  necessary  that 
a  formal  bill  of  exceptions  should  be 
taken  to  the  action  of  the  trial  court 
in  overruling  the  motion  for  a  new 
trial.  It  is  sufficient  if  the  facts  other- 
wise appear  from  the  record.     Central 


Land  Co.  v.  Obenchain,  92  Va.  130,  22 
S.    E.    876. 

Where  there  has  been  no  bill  of  ex- 
ceptions and  no  motion  for  a  new  trial, 
but  the  case  having  been  referred  to  a 
referee,  the  proofs  taken  in  the  form 
of  depositions,  and  a  report  made  by 
him,  and  no  exception  taken  thereto 
by  either,  party,  the  case  can  not  be 
reviewed  by  this  court,  and  will  be  dis- 
missed. Magarity  v.  Shipman,  82  Va. 
806,  7  S.  E.  381.  See  also,  Roanoke 
Land  &  Imp.  Co.  v.  Karn,  80  Va.  589. 

Where  no  exception  is  taken,  or  ob- 
jection made,  to  the  opinion  of  the  trial 
court  in  granting  or  refusing  a  new 
trial,  such  opinion  can  not  be  objected 
to  as  error  in  the  appellate  court. 
Snodgrass  v.  Copenhaver,  34  W.  Va. 
171,  12  S.  E.  695;  State  v.  Rollins,  31 
W.  Va.  363,  6  S.  E.  923;  Brown  v. 
Brown,  29  W.  Va.  777,  2  S.  E.*  808; 
Congrove  v.  Bufdctt,  28  W.  Va.  220; 
Danks  v.  Rodehcavcr,  26  W.  Va.  274; 
State  V.  Thompson,  26  W.  Va.  149; 
State  V.  Phares,  24  W.  Va.  657;  Riddle 
V.  Core,  21  W.  Va.  530;  Shrewsbury  v. 
Miller,  10  W.  Va.  115. 

Case    in    Which    Error    Does    Not 
Have    to    Be    Assigned. — While    as    a 
general    rule,    where    there    is    no    bill 
of    exceptions   taken    in    the    cause,    to 
the    judgment    of    the    court    below    in 
granting  a  new  trial,  the  error  can  not 
be  considered  on  appeal,  still  there  are 
cases  in  which,  for  an  error  appearing 
in  the  record,  although'  no  motion  was 
made  for  a  new  trial  in   the  court  be- 
low,   the    appellate    court    will    reverse 
the  judgment  of  the  inferior  court,  and 
remand   the  cause  for  a  new  trial,    as. 
for   example,   where   the   record  shows 
that    there    was    no    issue    taken   on    a 
material   plea,  or  where   there   was    no 
issue  at  all  filed,  or  where  the  damages 
assessed  by  the  jury  exceed  the  aniount 
claimed  in  the  writ  or  declaration,   un- 
less the  plaintiff  will  release  the  excess. 
Shrewsbury  v.   Miller,   10  W.   Va.    113; 
Totty    V.    Donald,    4    Munf.    430;     Mc- 
Million  V.  Dobbins,  9  Leigh  422;  Balti- 
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more,  etc.,  R.  Co.  v.  Christie,  5  W. 
Va.  325;  Tennant  v.  Gray,  5  Munf. 
494. 

D.     PRESUMPTIONS     OF    REGU- 
LARITY IN  PROCEEDINGS. 
That  the  Trial  Court  Acted  Properly. 

— Where  there  is  nothing  in  the  record 
to  show  upon  what  ground  the  court 
below  acted,  in  granting  a  new  trial, 
and  in  the  absence  of  anything  to  show 
the  contrary,  this  court  must  presume 
that  the  court  acted  properly.  Harris 
V.  Lewis,  5  W.  Va.  575;  Shrewsbury 
V.  Miller,  10  W.  Va,  115. 

Where,  for  reasons  appearing  to  the 
court,  though  not  specified,  a  verdict 
is  set  aside,  without  requiring  payment 
of  costs,  the  appellate*  court  will  take 
it  for  granted  those  reasons  were  suffi- 
cient, no  bill  of  exceptions  being  filed. 
Hume  V.  Beale,  3  Munf.  226. 

Where  the  defendant  moves  the  court 
to  set  aside  its  finding  and  grant  him 
a  new  trial,  which  motion *is  overruled, 
and  he  fails  to  except  to  the  opinion 
of  the  court  and  procure  the  court  to 
certify  all  the  facts  proven  at  the  trial, 
if  the  finding  is  sub-.tantially  sufficient, 
the  appellate  court  will  generally  pre- 
sume that  the  opinion  and  judgment  of 
the  court  in  overruling?  the  motion  was 
right.  Zumbro  v.  Stump,  :\S  W.  Va. 
n25.  18  S.  K.  44rJ;  Campbell  r.  Hughes, 
12  W.  Va.  183. 

*'The  next  and  last  assignment  of 
error  is  that  tlie  court  erred  in  overrul- 
ii.g  the  motion  for  n  new  trial,  whicli 
motion  was  based  on  the  ground  that 
the  verdict  was  contrary  to  the  law  and 
the  evidence.  Tt  appears,  however, 
from  the  bill  of  exceptions  that  all' 
the  evidence  before  the  jury  is  not  cer- 
tified, and  hence  the  objection  is  un- 
availing. In  such  a  case  the  appellate 
court  can  not  know  the  grounds  of  the 
action  of  the  trial  court,  and  must  pre- 
sume that  it  was  right.'*  Ferguson  v. 
Wills,  88  Va.  136,  140.  13  S.  E.  392: 
McArter  v.  Grig^by.  84  Va.  150.  4  S. 
K.  360:  .\dams  v.  Hays,  86  Va.  153,  9 
S.   E.   1019. 


No  Presumption  That  Evidence  l3 
True. — The  appellate  court  is  not 
obliged  to  accept  as  true  what,  in  the 
nature  of  things,  could  not  have  oc- 
curred in  the  manner  and  under  the 
circumstances  narrated,  or  what  is  not 
5u>ceptible  proof.  Thus  in  a  case  in 
which  the  plaintiff  testified  that,  while 
riding  upon  one  of  the  defendant's  cars, 
he  was  kicked  by  its  servant,  and  the 
evidence  showed  that  from  the  top  of 
the  car  to  the  plaintiff's  shoulder, 
where  he  said  he  was  kicked,  was  three 
and  one-quarter  feet,  and  that  it  was 
impossible  for  a  man  to  stand  upon 
the  top  of  the  car  and  kick  down  three 
and  one-quarter  feet  while  the  cars 
were  in  motion,  it  was  held,  that  a 
verdict  for  the  plaintiff  was  contrary 
to  the  law  and  the  evidence  and  would 
be  set  aside  and  a  new  trial  awarded. 
Chesapeake,  etc.,  R.  Co.  v.  Anderson, 
93   Va.  650,  25  S.   E.  947. 

Where  the  Case  Is  Remanded  for  a 
New  Trial — If  a  cause  is  remanded  to 
an  inferior  court  for  a  new  trial,  the 
superior  court  must  be  presumed  to 
have  thought  the  declaration  sufficient, 
consequently,  on  the  new  trial,  or  on  a 
second  appeal,  no  exception  can  be 
taken  to  the  declaration.  Murdock  v. 
Herndon,  4  Hen.  &  M.  200. 

Jury  Can  Not  Consider  Opinion  Ex- 
pressed at  Former  Trial. — When  a  trial 
nf  a  cause  is  had  before  a  jury,  and 
they  can  not  agree  upon  the  verdict, 
or  do  agree  upon  a  verdict  which  is  set 
aside  by  the  court  and  a  new  trial 
awrirded,  upon  the  new  trial  any  opin- 
ion expressed  by  the  former  jury,  or 
by  the  court  upon  the  former  trial,  is 
improper  for  the  consideration  of  the 
jury.     Crawford  v.  Morris,  5  Gratt.  90. 

If  an  opinion  or  instruction  of  the 
court  given  on  a  former  trial  is  relied 
on  before  the  jury  on  the  second  trial 
by  the  party  in  whose  favor  it  was 
given,  without  asking  for  such  opinion 
or  instruction  from  the  court,  and  a 
verdict  and  judgment  are  entered  for 
him,  the  appellate  court  will  consider 
the  opinion  or  instruction  so  relied  on,' 
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and  if  it  is  erroneous,  will  reverse  the 
judgment  and  award  a  new  trial. 
Crawford  v.  Morris,  5  Gratt.  90. 

Limiting  the  New  Trial  to  Particular 
Issues. — ^The  trial  court  has  the  power, 
in  the  exercise  of  a  sound  discretion, 
to  restrict  the  new  trial  to  a  particular 
issue,  and  consequently  to  the  issue 
which  has  been  made  at  the  first  trial. 
Other  terms  than  the  payment  of  costs 
may  be  imposed  upon  the  party  apply- 
ing for  a  new  trial.  The  new  trial  may 
be  limited  to  a  single  point.  Prunty  v. 
Mitchell,    30    Gratt.    247. 

Where  a  new  trial  is  granted  on  con- 
dition that  the  cause  shall  be  tried  upon 
the  plea  and  issue  then  in  the  case,  it 
is  not  competent  for  the  court  to  allow 
another  plea.  Prunty  v.  Mitchell,  30 
Gratt.  247. 

Remanded  Case  Is  Heard  on  Issue 
Already  Made. — Where  the  appellate 
court  reverses  the  judgment  and  sends 
the  case  back  for  a  new  trial,  it  will  be 
tried  iU)on  the  issue  already  made  in 
the  first  trial  or  upon  such  matters 
which  have  occurred  since  the  new  trial 
was  granted  which  are  proper  and  suffi- 
cient to  be  pleaded  puis  darrein  con- 
tinuance. Prunty  v.  Mitchell,  30  Gratt. 
247. 

Introduction  of  New  Evidence. — On 
retrial  de  novo,  a  party  may  introduce 
new  evidence  and  establish  an  entirely 
different  state  of  facts  from  that  shown 
on  the  former  trial,  and  to  conform  its 
judgment  to  the  changed  state  of  facts 
is  no  violation  of  principle  in  a  court, 
even  if  thereby  it  sets  aside  its  former 
decision  as  inapplicable,  and  adopts  a 
new  one  suited  to  the  new  phase  of 
the  controversy.  But  where  the  evi- 
dence is  substantially  identical  on  the 
two  trials,  and  the  relations  of  the  par- 
ties there  to  the  same,  the  judgment 
on  the  first  trial  is  conclusive.  Haffner 
V.  Chesapeake,  etc.,  R.  Co.,  96  Va.  528, 
31  S.  E.  899. 

VII.  In  Criminal  Cases. 

See  the  title  HOMICIDE,  vol.  7, 
pp.  104.  164. 


GranUble  in  All  Criminal  Cases.— 
New  trials  are  grantable  at  the  in- 
stance of  the  accused  in  all  criminal 
cases.  Grayson  v.  Com.,  6  Gratt  712; 
Younger  v.  State,  2  W.  Va.  579,  586; 
State  V.  Williams,  14  W.  Va.  851;  State 
V.  Thompson,  21  W.  Va.  741,  753. 

It  seems  to  be  settled  in  England 
that  by  the  courts  of  the  common  law 
a  new  trial  can  not  be  granted  in  any 
case  of  treasonable  felony.  If  the  con- 
viction is  improper  the  prisoner  is  res- 
pited until  a  pardon  is  applied  for. 
But  this  principle  is  not  a  part  of  the 
common  law  in  this  state,  and  the 
courts  of  this  state  are  not  bound  by 
it.  The  contrary  practice  has  long 
prevailed  in  this  state.  And  after  a 
verdict  of  conviction  of  felony  the  court 
has  power  to  grant  a  new  trial,  when 
satisfied  that  the  evidence  is  insufficient 
to  warrant  the  finding  of  the  jury.  Ball 
V.  Com.,  8  Leigh  726;  Hill  v.  Com.,  2 
Gratt.  595,  617;  Jones  v.  Com.,  20 
Gratt.  848,  855. 

From  the  earliest  history  of  Virginia 
to  the  present  time  it  has  been  the 
constant  practice  to  set  aside  verdicts 
and  judgments  and  award  new  trials 
to  prisoners  convicted  of  misdemean- 
ors and  felonies  as  well  in  cases  in- 
volving jeopardy  to  life  and  limb  as 
others.  Crump's  Case,  1  Va.  Cas.  172; 
McCal's  Case,  1  Va.  Cas.  271;  Mill's 
Case,  7  Leigh  751;  Armistead's  Case, 
11  Leigh  657;  Overbee's  Case,  1  Rob. 
756;  Marshall's  Case,  5  Gratt.  663;  Com. 
V.  Wormley,  8  Gratt.  712;  Rand's  Case, 
9  Gratt.  738. 

Same  Rules  Govern  in  Criminal  as 
in  Civil  Cases. — Motions  for  new  trials 
are  governed  by  the  same  rules  in  crim- 
inal as  in  civil  cases.  Grayson  v.  Com.. 
6  Gratt.  712;  Vaiden  v.  Com.,  12  Gratt. 
717;  Read  v.  Com.,  22  Gratt.  924,  944; 
Trogdon  v.  Com.,  31  Gratt.  862,  874; 
Nichols  V.  Com.,  91  Va.  741,  21  S.  E. 
364;  Williams  v.  Com.,  93  Va.  769,  773. 
25  S.  E.  659;  Younger  v.  State,  2  W. 
Va.  579;  State  v.  Williams,  14  W.  Va. 
851 ;  State  v.  Thompson,  21  W.  Va.  741, 
753. 
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There  is  nothing  peculiar  about  new 
trials  in  criminal  cases  which  causes 
them  to  deserve  a  separate  treatment. 
The  principles  laid  down  in  other  parts 
of  this  note  are  applicable  alike  to 
criminal  and  civil  cases. 

A  was  indicted  for  the  murder  of 
B  by  poison.  There  was  no  post-mor- 
tem, and  no  analysis  of  the  contents 
of  the  deceased's  stomach,  or  of  the 
vessel  which  contained  the  liquor  ad- 
ministered; or  sufficient  proof  that  the 
accused  administered  it;  or  that  he 
knew  that  it  contained  poison,  and  that 
there  was  any  motive  or  provocation 
for  the  deed.  Held,  that  the  verdict 
must  be  set  aside,  and  a  new  trial 
granted  the  accused.  Hatchctt  v.  Com., 
76  Va.  1026. 

VIII.  In  Equity. 

A.  PARTY      APPLYING      MUST 
SHOW  DILIGENCE  AT  LAW. 

A  court  of  equity  will  not  grant  a 
new  trial  after  a  trial  at  law  merely 
because  injustice  has  been  done,  but 
the  party'  applying  for  the  new  trial 
must  show  that  he  has  done  every- 
thing that  could  be  reasonably  ex- 
pected from  him  to  obtain  relief  at  law. 
Faulkner  v,  Harwood,  6  Rand.  125. 

B.  GROUNDS. 

Particular  Grounds  Must  Exist  and 
Be  Proven. — A  new  trial  in  equity  can 
not  be  had  on  merely  asking.  Particu- 
lar grounds  pointed  out  by  equity  law 
must  exist,  and  they  must  be  clearly 
proven.  Graham  v.  Citizens'  Nat. 
Bank,  45  W.  Va.  701,  32  S.  E.  245. 

Because  of  Prejudice  in  Community. 
— Equity  will  not  grant  a  new  trial 
because  of  prejudice  in  the  community. 
They  must  be  made  available  by  appli- 
cation for  a  change  of  venue  and  a 
writ  of  error.  Graham  v.  Citizens'  Nat. 
Bank,   45  W.  Va.  701,  32  S.   E.  245. 

Where  Party  Prevented  from  Mak- 
ing Motion  at  Law. — Where  a  party  is 
prevented  from  moving  for  a  new  trial 
by  the  dispersion  of  the  judges  who 
composed  the  court,  at  the  time  of  the 


trial,  it  is  a  proper  case  for  relief  in 
equity,  which  may  award  a  new  trial. 
Knifong  v.  Hendricks,  2  Gratt.  212; 
Grafton,  etc.,  R.  Co.  v.  Davisson,  45 
W.  Va.  12,  29  S.  E.  1028. 

Failure  to  Take  Advantage  of  Mat- 
ter at  Law. — If  a  party  knew,  or  by 
ordinary  diligence  could  have  known> 
before  a  final  judgment  in  a  lower  court 
a  fact,  he  must  make  it  a  ground  of  a 
motion  for  a  new  trial  and,  if  reflised^ 
go  to  an  appellate  court,  as  equity  will 
not  grant  him  a  new  trial  for  it. 
Graham  v.  Citizens'  Nat.  Bank,  45  W. 
Va.  701,  32  S.  E.  245. 

Loss  of  Papers. — Where  a  case  is 
tried  before  a  justice  and  a  bill  of 
exceptions  essential  to  enable  a  party 
to  obtain  a  certiorari  is  lost,  if  signed, 
or,  if  not  signed,  the  justice  died  be- 
fore signing  it,  and  there  appears  prob- 
able ground  for  a  writ  of  certiorari 
it  is  a  proper  case  for  equitable  relief 
against  the  judgment,  and  for  a  retrial. 
Grafton,  etc.,  Co.  v.  Davisson,  45  W. 
Va.  12,  29  S.   E.  1028. 

Where  Parties  Had  Liberty  to  Go 
Fully  into  Evidence  at  Law. — If  the 
parties  in  an  action  at  law  are  at  lib- 
erty by  the  issue  to  go  fully  into  the 
examination  of  evidence,  and  having 
done  so,  a  verdict  is  found,  after  a  fair 
trial,  a  court  of  chancery  ought  not 
to  direct  a  new  trial.  Aliter,  if  part  of 
the  evidence  was  suppressed  by,  the 
court.    Richards  v.  Hoome,  2  Wash.  36. 

Newly-Discovered  Evidence. — See  the 
title  JUDGMENTS  AND  DECREES, 
vol.  8,  pp.  161,  540.  And  see  ante» 
"Newly-Discovered    Evidence,"    III,    T. 

Upon  a  bill  for  a  new  trial  of  an 
action  at  law,  on  the  ground  of  after- 
discovered  evidence,  the  record  of  the 
case  at  law  not  showing  what  evi- 
dence •  was  before  the  jury,  or  what 
facts  were  proved  on  the  trial,  and  the 
chancery  record  not  giving  that  infor- 
mation; and  the  same  judge  who*  tried 
the  cause  at  law,  having  dissolved  the 
injunction  and  dismissed  the  bill,  the 
appellate  court  has  not  the  materials 
to  enable   them  to  review  the  decree; 
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but  must  presume  it  is  correct.  Mark- 
ham  V.  Boyd,  22  Gratt.  544.  Sec  also, 
Maupin  v.  Insurance  Co.,  53  W.  Va. 
557,    569,    45    S.    E.    1003. 

C.  EQUITY     RELIEF     AGAINST 
JUDGMENTS  IN  GENERAL. 

See  the  title  JUDGMENTS  AND 
DECREES,  vol.  8,  pp.  161,  541. 

D.  CERTIFICATION  OF  VERDICT 

AND    ENTRY   OF   FINAL    DE- 
CREE. 

The  court  of  chancery  may,  on 
granting  a  new  trial  in  the  same  court, 
order  the  verdict  to  be  certified  into 
the  court  of  chancery,  and  proceed  to 
make  a  final  decree  in  the  cause.  Wil- 
son V.  Rucker,  1  Call  500. 

E.  PRACTICE    WHERE    NEW 
TRIAL  IS  AWARDED. 

Upon  an  application  to  a  court  of 
equity  to  enjoin  a  judgment  at  law,  and 
grant  a  new  trial  in  the  case,  it  is  er- 
ror in  the  court  to  perpetuate  the  in- 
junction,  set  aside  the  judgment,  and 
grant  a  new  trial  in  the  cause  which 
pose  of  the  suit  in  equity.  In  such 
has  been  terminated,  and  to  finally  dis- 
ease the  court  of  equity  should  con- 
tinue the  injunction,  direct  the  proper 
issues,  and,  upon  the  coming  in  of  the 
verdict,  perpetuate  the  injunction  or 
dissolve  it  according  to  the  finding  of 
the  jury;  the  judgment  at  law  remain- 
ing as  security  for  anything  the  plain- 
tiff at  law  may  be  entitled  to.  Kni- 
fong  V.  Hendricks,  2  Gratt.  212;  Wynne 


V.  Newman,  75  Va.  811.  Sec  also.  Bank 
V.  Hupp,  10  Gratt.  33;  Grafton,  etc., 
Co.  V.  Davisson,  45  W.  Va.  12,  29  S. 
E.   1028. 

Upon  a  bill  in  equity  to  enjoin  a 
judgment  at  law,  and  for  a  retrial, 
there  must  not  be  a  decree  before  such 
retrial  annulling  the  judgment  and 
granting  a  new  trial  in  the  law  court; 
but  the  judgment  is  allowed  to  stand 
as  security  for  what  may  be  found  to 
be  justly  due,  and  the  injunction  al- 
lowed to  stand  until  after  the  retrial, 
and  the  decree  should  direct  an  issue  or 
issues  to  be  tried  in  the  circuit  court 
to  find  what  the  nature  of  the  case  re- 
quires, and  upon  the  verdict  the  court 
should  perpetuate  or  dissolve,  wholly 
or  partially,  the  judgment.  Grafton, 
etc.,  R.  Co.  V.  Davisson,  45  W.  Va.  12, 
29  S.  E.  1028. 

Chancery  will  not  enjoin  a  judgment 
at  law  and  grant  a  new  trial  merely 
for  error  in  the  lower  court,  but  only 
because  of  fraud,  accident,  surprise,  or 
some  adventitious  circumstances  un- 
known to  the  parties  before  judgment, 
and  beyond  his  control.  Graham  v. 
Citizens'  Nat.  Bank,  45  W.  Va.  701,  32 
S.  E.  245. 

IX.  Costs. 

It  seems  that  the  party  to  whom  a 
new  trial  is  granted  is  liable  for  the 
costs.  Macy  r.  Dewolf,  16  Fed.  Cas. 
360,  citing  Boswell  v.  Jones.  1  Wash. 
323.  See  also,  ante,  "Imposition  of 
Terms,"  IV,  K. 


NEXT  AFTER.— See  AFTER,  vol.  1,  p.  238. 

NEXT  FRIEND.— See  the  titles  COSTS,  vol.  3,  p.  619;  HUSBAND  AND 
WIFE,  vol.  7,  p.  231;  INFANTS,  vol.  7,  p.  476;  INSANITY,  vol.  7,  p.  695. 

In  Crotty  v.  Eagle,  35  W.  Va.  143,  13  S.  E.  59,  62,  it  is  said:  "A  prochein  ami  is 
one  admitted  by  the  court  to  prosecute  for  the  infant,  because  otherwise  he 
might  be  prejudiced  by  the  refusal  or  neglect  of  his  guardian.  10  Petersd.  Abr. 
579,  npte." 

NEXT  OF  KIN.— See  the  title  DESCENT  AND  DISTRIBUTION,  vol.  4, 
p.  591.     And  see  Case  for  Distribution,  Wythe  307. 


Next  Term. 

See  the  title  COURTS,  vol.  3,  p.  704. 


NicKel-in-Slot  MacHine. 

See  the  title  GAMING,  vol.  6,  p.  698. 

Niece. 

See  the  title  IMPLIED  CONTRACTS,  vol.  7,  p.  308. 

NIGHT. — Where  an  indictment  for  burglary,  in  the  usual  form,  alleges  that 
the  offense  was  committed  on  a  certain  day,  *'about  the  hour  of  twelve  o'clock 
in  the  night  of  that  day,"  it  clearly  means  in  the  night  after  sundown. of  that 
('ay,  and  is  sufficiently  certain  as  to  time.  Shelton  v.  Com.,  89  Va.  450,  16  S. 
E.365.    And  see  the  title  BURGLARY  AND  HOUSEBREAKING,  vol.  2,  p.  654. 

NIHIL  DIGIT.— See  the  title  JUDGMENTS  AND  DECREES,  vol.  8,  p.  209. 
And  see  NON  PROSEQUITUR;  NON   SUM  INFORMATUS. 

Nil  Debet 

See  the  titles  BILLS,  NOTES  AND  CHECKS,  vol.  2,  p.  489;  DEBT,  THE 
ACTION   OF,  vol.  4,  p.  300. 

NisL 

See  the  title  JUDGMENTS  AND  DECREES,  vol.  8,  p.  220. 

NO.— In  Shell  v.  Cousins,  77  Va.  328,  330,  it  is  said:  "But  the  sheriff  is  an 
officer  of  a  county  established  by  the  constitution  itself,  and  by  the  seventh 
article  of  that  instrument,  §  6,  it  is  provided  that  'sheriffs  shall  hold  no  other 
office,'  so  that,  any  other  office  is  made  incompatible  with  the. office  of  sheriff 
by  the  constitution  of  the  state."  See  generally,  the  title  SHERIFFS  AXD 
CONSTABLES. 

A  statute  was  as  follows:  "No  attorney  at  law  shall  be  allowed  to  practice  in 
any  court,  or  before  any  justice,  or  board  of  supervisors,  of  this  state  alter  the 
passage  of  this  act,  until  he  shall  take  in  the  court  in  which  he  proposes  to 
practice,  in  addition  to  the  oaths  now  required  by  law,"  a  certain  oath.  In  con- 
struing this  provision,  the  court  said:  "I  think  that  by  no  fair  interpretation 
can  the  words  employed  be  made  to  have  an  exclusive  prospective  operation. 
The  expression,  'No  attorney  at  law,'  has  the  same  signification  as  not  any  at- 
torney at  law.  In  other  words  the  effect  of  this  statute  is  to  require  every  at- 
torney at  law,  regardless  of  his  former  rights  and  privileges,  to  take  the  oath 
therein  prescribed — if  he  did  not  take  it  he  could  not  be  allowed  to  practice." 
Ex  parte  Hunter,  2  W.  Va.  122,  174,  175. 

No  Gift— The  words  no  gift  in  Code,  1887,  §  2414,  refer  not  to,  and  the  sec- 
tion does  not  embrace,  gifts  causa  mortis.  Thomas  v.  Lewis,  89  Va.  1,  15  S. 
E.  389. 

No  Longer.— In  Moore  v.  Brooks,  12  Gratt.  135,  142,  it  is  said:  "The  only 
expression  in  the  will  which  can  be  appealed  to  as  affording  any  evidence  of  an 
intention  of  the  testator  to  use  the  word  'heirs'  in  a  sense  different  from  its 
proper  and  technical  sense,  are  the  words  'during  her  natural  life  and  no  longer,*^ 
and  the  words  'equally  divided,'  etc.  The  words  'during  her  natural  life  and  no 
longer/  serve  only  to  mark  with  more  emphasis  that  the  testator  intended  but  a 
life  estate  to  the  first  taker.  It  is  conceded  that  but  a  life  estate  was  intended 
to  be  given  to  Caroline  Brooks,  and  it  is  only  in  cases  where  but  a  life  estate 
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is  so  given  that  the  rule  in  Shelley's  Case  applies.  Th^  words  no  longer  have 
^ven  less  force  than  the  words  *non  aliter'  'only/  'without  impeachment  of  waste,' 
etc.,  if,  indeed,  all  such  expressions  had  not  been  discarded  and  overruled  in  the 
case  of  Jesson  v,  Wright,  2  Bligh.  1,  and  treated  as  'petty  distinctions,'  wholly 
insufficient  to  change  the  meaning  of  the  word  'heirs.'" 

In  Smith  v.  Chapman,  1  Hen.  &  M.  240,  297,  it  is  said:  "The  devise  for  life  in 
our  case  is,  perhaps,  taking  the  whole  will  into  consideration,  not  less  strong 
than  the  vaunted  devise  'for  life  and  no  longer,'  in  the  case  of  Robinson  v.  Robinson, 
1  Burr.  41,  which  last  words  no  longer,  it  was  argued  by  the  counsel  in  that  case, 
?nd  I  think  with  some  force,  were  certainly  tautologous,  and  had  really  no  force  in 
them  at  all,  beyond  the  former  words  limiting  the  estate  for  life."  See  gen- 
erally, the  title  WILLS. 

Noise. 

See  the  title  NUISANCES. 

Nolle  Prosequi. 

See  the  titles  AUTREFOIS,  ACQUIT  AND  CONVICT,  vol.  2.  p.  187;  DIS- 
MISSAL, DISCONTINUANCE  AND  NONSUIT,  vol.  4,  pp.  687,  724. 

Nominal  Damages. 

See  the  title  DAMAGES,  vol.  4,  p.  167. 

NOMINATION.— In  Godwin  v.  Lunan,  Jeff.  96,  106,  it  is  said:  "Nomination 
1?  defined  by  Cowell  to  be  *a  power  to  appoint  a  clerk  to  a  patron  of  a  benefice* 
And  he  says  the  word  'invest'  signifies  to  give  possession.  'Others,'  says  he, 
"define  it  thus,  investitura  est  in  suum  jus  alicujus  introductio,  a  giving  livery 
of  seisin  of  possession.'  This,  in  donative  churches,  is  effected  by  the  single 
<lecd  of  donation,  without  other  ceremony." 

Nonaccess. 

See  the  title  BASTARDY,  vol.  2,  p.  336. 

Non  Administrator,  Plea  ol 

See  the  title  OPEN  AND   CLOSE. 

Not  Assumpsit 

See  the  title  ASSUMPSIT,  vol.  2,  p.  46. 

Non  Compos. 

See  the  title  INSANITY,  vol.  7,  p.  672. 

NON   DAMNIFICATUS.— See   the   title    PLEADING.     And   see   Evans    v. 
3raham,  37  W.  Va,  657,  17  S.  E.  200. 

Non  Detinet. 

See  the  title  DETINUE  AND  REPLEVIN,  vol.  4,  p.  643. 


Non  Est  Factum. 

See  the  titles  BILLS,  NOTES  AND  CHECKS,  vol.  2,  p.  489;  BONDS,  vol. 

2.  p.  557;  COVENANTS,  vol.  3,  p.  773;  DEBT,  THE  ACTION  OF,  vol.  4, 
P  304;  PLEADING. 

Non  Est  Inventus. 

See  the  title  CONTEMPT,  vol.  3,  p.  261. 

Nonjoinder. 

See  references,  vol.  8,  p.  86. 

Non  Obstante  Veredicto. 

See  the  title  JUDGMENTS  AND  DECREES,  vol.  8.  p.  272. 

NON  PROSEQUITUR.— In  Buena  Vista  Freestone  Co.  v.  Parrish,  34  W.  Va. 
652,  12  S.  E.  817,  818,  it  is  said:  ''According  to  the  practice  in  courts  of  recorc 
at  common  law,  if  the  defendant  appear  and  file  his  plea,  and  the  plaintiff  does 
not  appear  to  reply  to  it,  or  do  what  is  necessary  to  bring  the  cause  to  issue, 
there  is  judgment  against  him  by  non  prosequitur.  Where  a  defendant  does  not 
appear,  there  is  judgment  against  him  by  default;  or  if  he  appears,  and  says 
nothing  in  defense,  there  is  judgment  against  him  by  nil  dicit;  in  both  cases  the 
judgment  conceding  to  the  plaintiff  the  relief  called  for  by  his  action.  Or,  where 
he  fails  to  answer  any  pleading  of  the  plaintiff  during  the  process  of  the  plead- 
ing conducting  to  the  issue,  such  judgment  goes  against  him.  In  these  cases  he 
\^  taken  to  confess  the  allegation  to  which  he  makes  no  reply.  It  might  seem 
that  where  the  defendant  files  his  defense,  and  the  plaintiff  fails  to  appear,  the 
defendant  ought  to  have  the  right  to  have  his  defense  passed  on  by  judgment, 
to  give  finality  and  rest  to  him,  so  that  he  may  not  be  again  harrassed  by  a 
second  suit;  but  the  law  contents  itself  with  simply  entering  judgment  of  non 
prosequitur,  commonly  called  in  our  practice  'nonsuit' — a  term  here  covering 
judgment  by  non  prosequitur,  nolle  prosequi,  and  technical  nonsuits,  as  also 
judgments  of  nonsuit  entered  under  the  statute  at  rules.  4  Minor,  Inst.  865." 
See  also,  the  titles  DISMISSAL,  DISCONTINUANCE  AND  NONSUIT,  vol. 
4,  p.  683;  JUDGMENTS  AND  DECREES,  vol.  9,  p.  209. 

NONRESIDENT— NONRESIDENCE.— See  RESIDENCE.  See  also,  the 
titles  ABATEMENT,  REVIVAL  AND  SURVIVAL,  vol.  1,  p.  14;  ATTACH- 
MENT AND  GARNISHMENT,  vol.  2,  p.  78;  CONFLICT  OF  LAWS,  vol. 

3,  p.  113;  COSTS,  vol.  3,  p.  633;  DEPOSITIONS,  vol.  4,  p.  561;  GRAND 
JURY,  vol.  6,  p.  744;  LIMITATION  OF  ACTIONS,  vol.  9,  p.  419;  SERVICE 
OF  PROCESS;  VENUE. 

Nonsuit. 

Seethe  title  DISMISSAL,  DISCONTINUANCE  AND  NONSUIT,  vol.  4,  p.  683. 

*NON  SUM  INFORMATUS.— In  Hickman  v.  Baltimore,  etc.,  R.  Co.,  30  W. 
\  a.  296,  4  S.  E.  654,  656,  it  is  said:  "This  is  the  case  where  the  defendant  suffers 
indgment  to  go  against  him  by  default,  or  nihil  dicit,  that  is,  where  he  puts  in 
no  plea  at  all  to  the  plaintiff's  declaration;  or  by  non  sum  informatus,  when  the 
defendant's  attorney  declares  he  has  no  instruction  tcf  say  anything  in  answer  to 
the  plaintiff,  or  in  defense  of  his  client.  This  is  a  species  of  judgment  by  de- 
fault." See  generally,  the  titles  JUDGMENTS  AND  DECREES,  vol.  9,  p. 
209;  PLEADING. 
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Non  Tenure, 

See  the  title  WRIT  OF   RIGHT. 

NorfolK. 

See  the  titles  MUNICIPAL    CORPORATIONS,    ante,    p.    149;  SHIPS    AND 

SHIPPING. 

NortHern  NecK  of  Virginia, 

See  the  title  PUBLIC  LANDS. 

NortHiJvestern  BanK  of  Virginia. 

See  the  title  JUDICIAL  NOTICE,  vol.  8,  p.  643. 

NortHiJvestern  TurnpiKe. 

See  the  title  TURNPIKES  AND  TOLLROADS. 


NOTARY  PUBLIC. 

I.  Appointment  and  Term  of  Office,  48o. 

A.  AppoiDtment,  480. 

B.  Term  of  Office  4S0. 

II.  dualiflcations  and  Disqualifications,  48i. 

III.  Notarial  Protest  as  Evidence,  48l 

IV.  Oath,  481. 

V.  Seal  and  Signature,  48i.  * 

VI.  Testimony  of  Notary  Public,  48i. 
VII.  Misconduct  in  Office,  48i. 

CROSS  REFERENCES. 

Sec  the  titles  ACKNOWLEDGMENTS,  vol.  l,  p.  104;  AFFIDAVITS,  vol 
1,  p.  227;  ANSWERS,  vol.  1.  p.  389;  ARBITRATION  AND  AWARD,  vol.  i. 
p.  687;*  BANKS  AND  BANKING,  vol.  2,  p.  254;  BILLS,  NOTES  AND 
CHECKS,  vol.  2,  p.  401;  CONTEMPT,  vol.  3,  p.  236;  CORPORATIONS,  vol. 

3,  p.  610;  DEEDS,  vol.  4,  p.  364;  DEPOSITIONS,  vol.  4,  p.  540;  JUSTICES 
OF  THE  PEACE,  vol.  9,  p.  68;  MORTGAGES  AND  DEEDS  OF  TRUST, 
ante,  p.  1;  OATH;  PUBLIC  OFFICERS;  SALES;  WITNESSES. 

As  to  attestation  of  deeds  by  notary,  see  the  title  .ACKNOWLEDGMENTS, 
vol.  1,  p.  104.    As  to  right  to  take  depositions,  see  the  title  DEPOSITIONS,  vol. 

4,  p.  649.  As  to  admissibility  as  evidence  of  the  certificate  of  acknowledgment 
of  a  notary  public,  see  the  title  ACKNOWLEDGMENTS,  vol.  1,  p.  104. 


I.  Appointment  and  Term  of 
Office. 

A.   APPOINTMENT. 

The   governor   shall    appoint   in   and 


for  the  separate  counties  and  cities  of 
the  state  as  many  notaries  as  to  him 
may  seem  proper.     Code,  1904,  §  92.T 
B.    TERM   OF  OFFICE. 
A    notary    shall    hold    office    for    the 
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Notary  Public 
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term  of  four  years.  Va.  Code,  1904, 
;^   923. 

II.  dualiflcations  and  Disquali- 
fications. 

To  Be  Judge— The  offices  of  notary 

public   and   judge    of  a   criminal   court 

are  incompatible.     Building,  etc.,  Ass'n 

.  Sohn,  54  W.  Va.  101,  103,  46  S.  E.  222. 

To  Be  Trustee. — A .  notary  can  not 
take  the  acknowlegment  of  a  husband 
and  wife  to  a  deed  of  trust,  he  himself 
being  the  trustee.  Barton  v.  Brent,  87 
Va,  385,  13  S.  E.  29;  Bowden  v.  Par- 
rish,  86  Va.  67,  9  S.  E.  616.  See  the 
titles  ACKNOWLEDGMENTS,  vol.  1, 
p.  104;  HUSBAND  AND  WIFE,  vol. 
7,  p.  178. 

Objection  in  Appellate  Court. — 
Where  no  point  was  made  in  the  plead- 
ings that  the  acknowledgment  of  the 
deed  is  void  because  taken  by  a  notary 
who  was  the  agent  of  the  grantee,  such 
point  can  not  be  considered  by  the  ap- 
pellate court,  as  it  can  only  decree 
upon  the  ca«e  as  made  by  the  plead- 
ings. Shenandoah  Valley  R.  Co.  v. 
Dunlop,   86  Va.   346,   10   S.   E.  239. 

III.  Notarial  Protest  as 
Evidence. 

*See  the  title  BILLS,  NOTES  AND 
CHECKS,  vol.  2,  p.  458. 
When  Made  by  Master  of  Vessel. — 

When  marine  insurance  is  taken  upon 
a  vessel,  and  she  deviates  from  her  voy- 
age, such  deviation  not  being  caused 
by  stress  of  weather  or  other  unavoid- 
able accident,  the  insured  is  entitled  to 
no  premium,  and  a  protest  before  a 
notary  public,  by  master  of  the  ves- 
sel, after  his  return  to  Virginia,  is  no 
evidence  in  such  case.  Marine  Ins.  Co. 
V.  Stras,  1  Munf.  408. 

IV.  Oath. 

Sec  the  title  AFFIDAVITS,  vol.   1, 
p.   227. 
Presumption  as  to  Where  Taken. — 

It  will  be  presumed  in  support  of  an 


I 


affidavit  made  before  a  nota-y,  that  the 
oath  was  taken  in  the  officer's  county, 
and  that  he  did  not  in  violation  of  law, 
1  act  outside  of  his  county,  although  the 
t  affidavit  itself  does  not  expressly  state 
that  the  affiant  appeared  in  that  county. 
Kesler  v.  Lapham,  46  W.  Va.  293,  33 
S.  E.  289. 

I     ^    V.  Seal  and  Signature. 

I      When  Seal  Alone  Authenticates  Act. 

I  — The  seal  of  a  notary  will  not,  alone, 

I  authenticate  his  act,  except  to  protest 
of  bills  of  exchange  and  negotiable 
notes,  and  acknowledgments  of  deeds. 
His  signature  alone  is  enough  as  to 
depositions.      Bohn    v.    Zeigler,    44    W. 

I  Va.    402,    29    S.    E.    983. 

Verification  of  Signature.— The 
clerk's  certificate  verifying  a  notary's 
signature  to  an  affidavit  in  another 
state  is  not  bad  under  West  Virginia 
Code,  ch.  130,  §  31,  requiring  a  certifi- 
cate "verifying  the  genuineness  of  the 
signature,"  because  it  states  that  the 
signature  "is  believed  to  be  genuine." 
Hcffcrnan  v.  Harvey,  41  W.  Va.  766, 
24  S.  E.  592. 

VI.  Testimony  of  Notary 
Public. 

A  Notary  a  Competent  Physfcian. — 

The  evidence  of  a  notary  taking  the 
acknowledgment  of  a  deed,  who  is  also 
a  competent  physician  and  expert  as  to 
mental  disease,  that  the  grantor  was 
competent  to  execute  it,  is  entitled  to 
very  great  weight.  Farnsworth  v, 
Noffsinger,  46  W.  Va.  410,  33  S.  E.  246. 

VII.  Misconduct  in  Office. 

Removal  from  Office — A  notary  pub- 
lic who  has  aided  and  assisted  in  fight- 
ing a  duel  with  deadly  weapons  may  be 
removed  from  office,  though  he  has 
not  been  convicted  of  the  oflfcnse 
in  a  criminal  prosecution.  Royall  v. 
Thomas,  28  Gratt.  130,  26  Am.  Rep. 
130. 
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NOTE.— See  the  titles  BILLS,  NOTES  AND  CHECKS,  vol.  2,  p.  401; 
SEALS  AND  SEALED  INSTRUMENTS. 

In  Tate  v,  Tate,  85  Va,  205,  212,  7  S.  E.  352,  it  is  said:  "But  it  is  insisted  that 
the  receipt  shows  that  the  $1,678.30  was  to  be  credited  on  the  notes  due  from 
L.  H.  Tate,  to  M.  B.  Tate,  and  not  on  this  bond.  The  term  note  is  common  par- 
lance for  bond." 

In  Tidball  v.  Shenandoah  Nat.  Bank,  98  Va.  768,  773,  37  S.  E.  318,  it  is  said: 
"It  is  claimed  that  the  notaries'  certificates  of  protest  and  notice  became  parts 
of  the  bill  as  exhibits  'A,'  'B,'  and  *C,'  and  they  are  brought  here  from  the  files 
of  the  papers  of  the  cause.  We  do  not  think  that  the  expression  'said  notes  are 
filed'  embraces  the  notices  of  protest." 

NOT  EXECUTED.— The  Code  «f  West  Virginia  provided  that,  "process  to 
commence  suits,  including  writs  of  scire  facias,  mandamus,  quo  warranto,  cer- 
tiorari, prohibition  and  the  alias  or  other  process,  where  the  original  is  re- 
turned not  executed,  may  also  be  served  by  any  credible  person."  In  construing 
this  provision,  the  court  said:  "The  words  not  executed  do  not  refer  to  the 
process  to  commence  suits,  but  only  to  the  words  ^thcr  process.'  They  are 
simply  descriptive  of  *other  process.'  The  lawmaker,  fearing  that  it  might  be 
contended  that  further  process  after  the  original  might  be  required  to  go  to  the 
same  officer,  expressly  provided  for  its  service  by  a  private  individual,  just  like 
other  process.  It  was  meant  to  say  that  not  only  original  process  might  be 
served  by  an  individual,  but  also  alias  or  any  other  process,  whatever  its  proper 
name — *pluries'  or  other — where  the  prior  process  had  been  returned  unexecuted, 
might  be  served  by  an  individual,  just  like  the  other  process  mentioned  in  the 
section."    Hollandsworth  v.  Stone,  47  W.  Va.  773,  35  S.  E.  864,  865. 

Not  Guilty, 

Sec  references  under  GENERAL  ISSUE,  vol.  8,  p.  712. 

NOTICE. 

I.  Definition  and  Nature,  484. 

n.  Notice  as  Essential  to  Validity  of  Legal  Proceedings,  484. 
IIL  Notice  Required  by  Statute,  484. 

A.  la  Geaeral,  484. 

B.  Notice  by  PnMicatiM,  484. 

I^'.  Notice  of  Property  Rights,  486. 

A.  In  Geoeral,  486. 

B.  Actual  Notice,  486. 

C.  Constructive  Notice,  486. 

1.  Definitions,  486. 

2.  Knowledge  of  Facts  Exciting  Inquiry,  486. 

a.  General  Rule,  486. 

b.  Exception  in  Case  of  Purchase  of  Commercial   Paper  before 

Maturity,  487. 

c.  Sufficiency  of  Facts,  487. 

(1)  In  General,  487. 
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(2)  Possession  of  Realty  as  Notice,  483. 

(3)  Recitals     in    Deeds    or    Other     Muniments    of    Title  as 

Notice,  489. 

(a)  la  General,  439. 

(b)  Attestation  of  Deed  as  Affecting  Witness  with  No- 

tice, 490. 

(c)  Recitals  in  Patents,  491. 

(4)  Notice  bj  Recistration,  491. 

(5)  Notice  by  Lis  Pendens,  491. 
D.  Eiffect  of  Notice,  491. 

V.  Notice  to  Persons  Acting  in  Representative  Capacity,  491. 
▼I.  Pleading  and  Proof,  492. 

A.  Pleading^  Notice,  492. 

B.  Denial  of  Notice,  492. 

C.  Proof  of  Notice,  492. 

CROSS  REFERENCES. 

See  the  titles  ACTIONS,  vol.  1,  p.  122;  AGENCY,  vol.  1,  p.  240;  AMEND- 
MENTS, vol.  1,  p.  354;  ARBITRATION  AND  AWARD,  vol.  1,  p.  687;  AS- 
SIGNMENTS, vol.  1,  p.  745;  ATTACHMENT  AND  GARNISHMENT,  vol. 
2,  p.  70;  BENEFICIAL  AND  BENEVOLENT  ASSOCIATIONS,  vol.  2,  p. 
344;  BILLS,  NOTES  AND  CHECKS,  vol.  2,  p.  401;  BUILDING  AND  LOAN 
ASSOCIATIONS,  vol.  2.  p.  645;  CARRIERS,  vol.  2,  p.  671;  CHANGE  OF 
VENUE,  vol.  2,  p.  780;  CHATTEL  MORTGAGES,  vol.  2,  p.  798;  CORPORA- 
TIONS, vol.  3,  p.  510;  COUNTIES,  vol.  3,  p.  636;  EJECTMENT,  vol.  4,  p.  871; 
FERRIES,  vol.  6,  p.  28;  FIRE  INSURANCE,  vol.  6,  p.  60;  FRAUD  AND  DE- 
CEIT,  vol.  6,  p.  448;  FRAUDULENT  AND  VOLUNTARY  CONVEYANCES, 
vol.  6,  p.  540;  GUARANTY,  vol.  6,  p.  770;  INJUNCTIONS,  vol.  7,  p.  512;  IN- 
SURANCE, vol.  7,  p.  746;  JUDGMENTS  AND  DECREES,  vol.  8.  p.  161; 
JUDICIAL  NOTICE,  vol.  8,  p.  630;  JURISDICTION,  vol.  8,  p.  842;  LAND- 
LORD AND  TENANT,  vol.  9,  p.  112;  MASTER  AND  SERVANT,  vol.  9,  p. 
657;  MECHANICS'  LIENS,  vol.  9,  p.  753;  MORTGAGES  AND  DEEDS  OF 
TRUST,  ante,  p.  1;  PRODUCTION  OF  DOCUMENTS;  SALES;  SUMMONS 
AND  PROCESS;  SHERIFFS'  SALES;  TRUSTS  AND  TRUSTEES; 
VENDOR  AND  PURCHASER;  VENDOR'S  LIEN;  WARRANTY. 

As  to  notice  of  appeal,  see  the  title  APPEAL  AND  ERROR,  vol.  1,  p.  502. 
As  to  notice  of  dishonor  of  commercial  paper,  see  the  title  BILLS,  NOTES 
'  AND  CHECKS,  vol.  2,  p.  452.  As  to  notice  to  take  depositions,  see  the  title 
DEPOSITIONS,  vol.  4,  p.  556.  As  to  notice  to  vacate  premises,  see  the  titles 
EJECTMENT,  vol.  4,  p.  884;  FORCIBLE  ENTRY  AND  DETAINER,  vol.  6, 
p.  171;  LANDLORD  AND  TENANT,  vol.  9,  p.  188.  As  to  notice  of  condem- 
nation proceedings,  see  the  title  EMINENT  DOMAIN,  vol.  5,  p.  102.  As  to 
notice  of  elections,  see  the  title  ELECTIONS,  vol.  5,  p.  14,  and  cross  references. 
As  to  notice  not  to  sell  intoxicating  liquors,,  see  the  title  INTOXICATING 
LIQUORS,  vol.  8,  p.  37.  .As  to  notice  of  defective  appliances,  see  the  title 
MASTER  AND  SERVANT,  vol.  9,  pp.  680,  725.  As  to  notice  to  adverse 
parties  in  proceedings  by  motion,  see  the  title  MOTIONS,  ante,  p.  123,  and 
cross  references  there  found.  As  to  notice  of  intention  to  pass  ordinances  or 
resolutions,  see  the  title  ORDINANCES.  As  to  notice  of  dissolution  of  part- 
nership, see  the  title  P.\RTNERSHIP.  As  to  notice  to  produce  documents, 
,    see  the  title  PRODUCTION  OF  DOCUMENTS.    As  to  notice  of  judicial  sales, 
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sec  the  title  JUDICIAL  SALES  AND  RENTI:s:GS,  vol.  8,  #.  650.  As  to  scrvirc 
of  notice,  see  the  title  SUMMONS  AND  PROCESS.  As  to  notice  to  special 
assessments,  sec  the  title  SPECIAL  ASSESSMENTS.  As  to  notice  of  defaces 
in  streets >and  sidewalks,  sec  the  titles  MUNICIPAL  CORPORATIONS,  ante, 
p.  149;  STREETS  AND  HIGHWAYS.  As  to  notice  by  sureties  to  creditors 
to  proceed  against  the  principal,  see  the  title  SURETYSHIP.  As  to  notice  of 
increase  in  valuation  of  property,  see  the  title  TAXATION. 


I.  Definition  and  Nature. 

Definitions. — Bouvier  defines  notice 
as  "the  information  given  of  some  act 
done  or  the  interpellation  by  which 
some  act  is  required  to  be  done. 
Knowledge."  2  Bouv.  L.  Diet.,  tit, 
Notice. 

"Knowledge;  information;  the  re- 
sult of  observation,  whether  of  the 
senses  or  the  mind;  knowledge  of  the 
existence  of  a  fact  or  state  of  affairs; 
the  means  of  knowledge."  Black  L. 
Diet,  tit..   Notice. 

In  Cain  v.  Cox,  23  W.  Va.  594,  609, 
it  is  said  that  "It  is  well  settled  that 
notice  is  any  knowledge,  however  ac- 
quired, which  is  sufficient  to  put  a  party 
on  enquiry." 

May  Be  Actual  or  Constructive. — 
See  post,  "Notice  of  Property 
Rights,"  IV. 

Averment  of  Notice. — The  averment 
of  notice  is  the  statement  in  a  plead- 
ing that  notice  has  been  given.  2 
Bouv.  L.  Diet;  Black  L.  Diet.  See 
post,   "Pleading  and    Proof,"   VI. 

II.  Notice  as  Essential  to  Valid- 
ity of  Legal  Proceedings. 

Sec  the  titles  JUDGMENTS  AND 
DECREES,  vol.  8,  p.  276;  JURIS- 
DICTION, vol.  8,  pp.  847,  858:  MO- 
TIONS, ante,  p.  123;  SUMMONS 
AND  PROCESS. 

Implied  Necessity  for  Notice. — 
Where  a  statute  authorizes  a  legal  pro- 
ceeding against  anyone,  and  does  not 
expressly  provide  for  notice  to  be  given, 
it  is  implied  that  an  opportunity  shall 
be  afforded  him  to  appear  in  defense 
of  his  rights,  unless  the  contrary  clearly 
appears.  Baltimore,  etc.,  R.  Co.  v. 
Pittsburg,  etc.,  R.  Co.,  17  W.  Va.  812. 


III.  Notice  Required  by  Statute. 

A.   IN  GENERAL. 

As  to  the  necessity  for  strict  com- 
pliance with  statutes  providing  for  no- 
tice, the  form  and  sufficiency  of  such 
notice,  see  the  specific  titles  set  out 
in  the  list  of  cross  references  appended 
to  this  title. 

Where  a  statute  requires  a  notice  to 
be  given  or  any  other  act  to  be  done 
a  certain  time  before  any  motion  or 
proceeding,  there  must  be  that  time 
,  exclusive  of  the  day  for  such  motion 
or  proceeding.  Va.  Code,  1887,  §  5. 
Dillard  v.  Krise,  88  Va.  410,  10  S.  E. 
430. 

Sufficiency  of  Constructive  Service. 
I  — In  legal  proceedings  where  actual 
'  service  can  not  be  had  on  the  defend- 
ant, constructive  service,  if  authorized 
by  statute,  will  be  regarded  as  suffi- 
cient. Baltimore,  etc.,  R.  Co.  v.  Pitts- 
burg, etc.,  R.  Co.,  17  W.  Va.  812.  Sec 
the  title  SUMMONS  AND  PROCESS. 

,  B.   NOTICE  BY  PUBLICATION. 

I      See  the  titles  ASSIGNMENTS  FOR 

[THE    BENEFIT    OF    CREDITORS. 

I  vol.  1.  p.  838;  ATTACHMENT  AND 
GARNISHMENT,  vol.  2,  p.  Ill; 
BRIDGES,  vol.  2,  p.  625;  COUNTIES. 

I  vol.  3,  p.  651;   EMINENT  DOMAIN. 

!vol.  5,  p.  102;  INTOXICATING  LIQ- 
UORS,    vol.     8,     p.     14;     JUDICIAL 

I  SALES  AND  RENTINGS,  vol.  8,  p. 
696;  MUNICIPAL  CORPORA- 
TIONS,  ante,  p.  149;  NEWSPAPERS, 
ante,  p.  428;  ORDINANCES;  SHER- 
IFFS' SALES;  SPECIAL  ASSESS- 
MENTS; STREETS  AND  HIGH- 
WAYS; SUMMONS  AND  PROC- 
ESS; TAXATION;  WILLS. 

Notice  by  Publication  in  Newspaper. 
— A    statute    requiring    notice     to   be 


Notice 


48S 


*'given  by  publication  for  thirty  days 
in  some  newspaper  of  general  circula- 
tion" published  in  a  county  or  city,  is 
sufficiently  complied  with  by  publica- 
tion in  the  successive  issues  of  a  weekly 
newspaper  through  the  period  of  time 
named.  Benwood  v.  Wheeling  R.  Co., 
53  W.  Va.  465,  44  S.   E.   271. 

"Nor  can  the  objection  to  the  mode 
of  publication  of  the  notice  be  sus- 
tained. Publication  in  a  weekly  news- 
paper is  a  substantial  compliance  with 
the  statute.  A  strict  construction  in 
this  regard  would  lead  to  great  incon- 
venience. Many  counties  and  towns 
have  no  daily  newspapers  and  no  pro- 
vision is  made  by  the  statute  for  want 
of  such  papers,  and  it  mandatorily  re- 
quires publication  in  a  newspaper  of 
general  circulation  published  in  the 
county  or  city  wherein  the  franchise  is 
to  be  granted.  Counsel  for  the  ap- 
pellee claim  Kellogg  v.  Carrico,  47  Mo. 
157,  sustains  their  contention,  but  it 
does  not  decide  that  publication  in  a 
weekly  paper  is  insufficient.  It  only 
holds  that  the  omission  of  Sundays  in 
the  publication  of  notice  of  a  judicial 
sale,  requiring  publication  for  thirty 
days  did  not  vitiate  the  notice.  A  simi- 
lar statute,  relating  to  publication  of 
notice  of  sale  under  an  order  of  sale 
in  foreclosure  proceedings  was  con- 
strued in  McCurdy  v.  Baker,  11  Kan. 
111.  It  required  'public  notice  of  the 
time  and  place  of  sale,  for  at  least 
thirty  days  before  the  day  of  sale,  by 
advertisement  in  some  newspaper.'  The 
district  court  ruled  that  only  one  inser- 
tion, thirty  days  prior  to  the  sale,  was 
required,  but  the  supreme  court  held 
that  successive  publications  in  issues 
of  the  paper,  commencing  more  than 
thirty  days  before  the  sale,  were  re- 
quired. It  was  made  in  a  weekly  news- 
paper and  no  question  seems  to  have 
been  raised  on  that  ground.  Had  the 
legislature  intended  the  publication  to 
be  made  daily  it  would  no  doubt  have 
been  more  specific  in  the  designation 
of  the  newspaper.  It  is  required  to  be 
only   a   newspaper    of   general   circula- 


tion. In  construing  statutes,  requiring 
newspaper  publications,  this  court  has 
heretofore  applied  the  liberal,  rather 
than  the  technical,  rule.  Marling  v. 
Robrecht,  13  W.  Va.  440;  Miller  v. 
Neff,  33  W.  Va.  197,  10  S.  E.  378; 
Sandusky  v.  Paris,  49  W.  Va.  150,  38 
S.  E.  563.  No  reason  is  found,  either 
in  the  language  of  this  statute,  or  in  its 
nature,  which  requires  more  than  a  sub- 
stantial compliance  with  its  terms. 
Publication  'for  thirty  days  in  some 
newspaper  of  general  circulation'  is 
substantially  fulfilled  by  publication  in 
all  the  successive  issues  of  a  weekly 
paper  for  the  required  period  of 
thirty  days."  Benwood  v.  Wheeling 
R.  Co.,  53  W.  Va.  465,  472,  44  S.  E. 
271. 

Where  the  deed  of  trust  provides  that 
notice  of  sale  under  it  may  be  given  by 
advertisement,  "published  thirty  days 
'previous  thereto  in  some  newspaper," 
etc.,  publication  in  such  newspaper  onc€ 
a  week  during  such  period  of  thirty 
days  is  sufficient.  Atkinson  v.  Wash- 
ington, etc..  College,  54  W.  Va.  32,  46 
S.   E.  253. 

"The  mode  of  giving  notice  pre- 
scribed in  the  deed  of  trust,  takes  the 
place  of  that  prescribed  by  the  statute 
and  the  inquiry  is  only  whether  it  was 
given  as  required  by  the  deed  of  trust. 
The  language  of  a  statute  somewhat 
similar  to  that  used  in  the  deed  of 
trust  has  been  construed  by  this  court 
in  Benwood  z/..  Wheeling  R.  Co.,  53 
W.  Va.  465,  44  S.  E.  271.  Point  two 
of  the  syallabus  gives  the  language  con- 
strued as  well  as  the  conclusion  upon 
it  as  follows:  *A  statute  requiring  no- 
tice to  be  given  by  publication  for 
thirty  days  in  some  newspaper  of  gen- 
eral circulation  published  in  a  county 
or  city  is  sufficiently  complied  with  by 
publication  in  the  successive  issues  of 
a  weekly  newspaper  through  the  period 
of  time  named.' "  Atkinson  v.  Wash- 
ington, etc..  College,  54  W.  Va.  32,  45, 
45  S.  E.  253.  See  the  titles  JUDICIAL 
SALES  AND  RENTINGS,  vol  8,  p. 
648;  TRUSTS  AND  TRUSTEES. 


486 


Notice 


IV.  Notice  of  Property  Rights. 

A.  IN  GENERAL. 

Notice  is  of  two  sorts — actual  and 
constructive.  French  v.  Loyal  Co.,  5 
Leigh  627;  Lamar  v.  Hale,  79  Va.  147; 
Easley  v.  Barksdale,  75  Va.  274;  Wood 

V.  Krebbs,    30    Gratt.    708,    715;    Rorer 

Iron    Co.  V,  Trout,  83  Va.  397,  2  S.  E.  713. 

B.  ACTUAL  NOTICE. 

Actual  notice  is  actual  knowledge,  by 
the  party,  of  the  very  matter  or  thing 
of  which  he  is  said  to  have  notice. 
French  v.  Loyal  Co.,  5  Leigh  »27. 

Notice  is  said  to  be  actual  when  it 
is  directly  and  personally  given  to  the 
party  to  be  notified.  Easley  v.  Barks- 
dale,  76  Va.  274.  And  see  post,  "Proof 
•f  Notice,"  VI,  C. 

C.  CONSTRUCTIVE  NOTICE. 
1.   Definitions. 

Notice  is  said  to  be  constructive, 
when  the  party  is  put  upon  inquiry,' 
and  must  be  presumed  to  have  had  no- 
tice, or  by  judgment  of  law  is  held  to 
have  had  notice.  Jordon  v.  Pollock, 
14  Ga.  R.  145.  Easley  v.  Barksdale,  75 
Va.  274;  Cain  v.  Cox,  23  W.  Va.  594, 
6«9. 

"Story  in  his  Equity  Jurisprudence 
(§  299),  says:  'Constructive  notice  is  in 
its  nature  no  more  than  evidence  of 
notice,  the  presumption  of  which  is  so 
violent  that  the  court  will  not  even  al- 
low of  its  being  controverted.' "  Fouse 
V.  Gilfillan,  45  W.  Va.  213,  32  S.  E. 
17i. 

8.    Knowledge   of   Facts   Exciting   In- 
quiry, 
a.    General  Rule. 

Wherever  inquiry  is  a  duty,  the 
party  bound  to  make  it  is  aflFected  with 
knowledge  of  all  which  he  would  have 
discovered  had  he  performed  the  duty. 
Means  of  knowledge  with  the  duty  of 
using  them  are,  in  equity,  equivalent  to 
knowledge  itself.  It  is  well  settled 
that  what  is  sufficient  to  put  a  person 
upon  inquiry  will  charge  him  with 
knowledge  of  the  facts  of  which  a  dili- 
gent   pursuit    of    that     inquiry     would 


have  informed  him.  French  v.  Loyal 
Co.,  5  Leigh  627;  Long  v.  Weller,  29 
Gratt.  347;  Armentrout  v.  Gibbons,  30 
Gratt.  632,  651;  Wood  v.  Krebbs,  30 
Gratt.  708;  Shelton  v.  Ficklin,  32  Gratt. 
727;  Lamar  v.  Hale,  79  Va.  147,  160; 
Davis  V.  Tebbs,  81  Va.  600;  Effinger  r. 
Hall,  81  Va.  94,  106;  Morgan  v.  Fisher, 
82  Va.  417;  Rorer  Iron  Co.  v.  Trout,  83 
Va.  397,  2  S.  E.  713;  Robinson  v.  Cren- 
shaw, 84  Va.  348,  5  S.  E.  222;  Carneal 
V,  Lynch,  91  Va.  114,  120,  20  S.  E.  959; 
Jameson  v.  Rixey,  94  Va.  342,  348,  26 
S.  E.  861,  64  Am.  St.  Rep.  726;  Whit- 
lock  V.  Johnson,  87  Va.  323,  12  S.  E. 
614;  Flook  V.  Armentrout,  100  Va.  638, 
42  S.  E.  686;  Fulkerson  v,  Taylor,  ie2 
Va.  314,  46  S.  E.  309;  Flanary  v.  Kane. 
102  Va.  547,  46  S.  E.  312;  Donnally  v. 
Parker,  5  W.  Va.  301;  Cain  v.  Cox,  23 
W.  Va.  594,  609;  Hall  v.  Hall,  30  W. 
Va.  779,  785,  5  S.  E.  263;  Fouse  v. 
Gilfillan,  45  W.  Va.  213,  32  S.  E.  178. 

"Where  a  party  has  the  means  of 
knowledge  or  discovery  in  his  power, 
he  will  be  deemed  to  know  all  that  with 
ordinary  care  and  diligence  he  might 
have  obtained  knowledge  of.*'  Martin 
V,  South  Salem  Land  Co.,  94  Va.  28, 
t9,   26    S.    E.    591. 

Whatever  puts  purchasers  on  inquiry 
which  should  discover  want  of  au- 
thority in  vendor,  or  charges  on  the 
land,  is  constructive  and  sufficient  no- 
tice. Lamar  v.  Hale,  79  Va.  147;  Rob- 
inson V,  Crenshaw,  84  Va.  348,  5  S.  E. 
B22;  Wood  V,  Krebbs,  30  Gratt.  708, 
715;  Morgan  v.  Fisher,  82  Va.  417. 

"In  Wood  V.  Krebbs,  30  Gratt.  708, 
T15,  where  all  the  authorities  bearing 
on  this  subject  are  cited,  this  court  de- 
clared: 'The  purchaser  (as  in  the  case 
before  us),  claims  to  be  entitled  as  a 
bona  fide  purchaser.  Certainly  a  bona  • 
fide  purchaser  for  value  and  without 
notice  is  a  great  favorite  of  a  court  of 
equity,  and  that  court  will  not  disarm 
such  a  purchaser  of  a  legal  advan- 
tage. But  we  must  not  permit  our- 
selves to  be  misled  by  words  or  maxims 
in  this*  matter.     Other  persons  are  en- 
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titled  to  the  protection  and  favor  of  a 
court  of  equity,  as  well  as  purchasers. 
Creditors  arc  such  persons.  *  ♦  ♦ 
Purchasers  are  bound  to  use  a  due  de- 
gree of  caution  in  making  their  pur- 
chases, or  they  will  not  be  entitled  to 
pfotection.  Caveat  emptor  is  one  of 
the  best  settled  maxims  of  the  land, 
and  applies  exclusively  to  a  purchaser. 
He  must  take  care  to  make  due  in- 
quiries, or  he  may  not  be  a  bona  fide 
purchaser.  He  is  bound  not  only  by 
actual,  but  also  by  constructive  no- 
tice."    Lamar  v.  Hale,  79  Va.  147. 

Persons  who  occupy  lands  under  de- 
fective titles  and  make  thereon  perma- 
nent and  beneficial  improvements  with 
notice,  actual  or  constructive,  of  the 
infirmity  of  their  titles,  can  not,  upon 
the  recovery  of  said  lands  by  the  right- 
ful owners,  obtain  compensation  for 
said  improvements.  Means  of  notice, 
with  duty  of  using  those  means,  is 
equivalent  to  actual  notice.  Lamar  v. 
Hale,  79  Va.  147.  Effinger  v.  Hall,  81 
Va.  94.  See  the  title  IMPROVE- 
MENTS, vol.  7,  p.  317. 

Duty  of  Persons  Dealing  with  Fidu- 
ciaries.— As  to  the  duty  of  those  deal- 
'ing  with  fiduciaries  in  relation  to  the 
trust  property  to  make  inquiry,  see  the 
appropriate  titles,  as,  for  instance,  the 
titles  EXECUTORS  AND  ADMINIS- 
TRATORS, vol.  5,  pp.  550,  552; 
GUARDIAN  AND  WARD,  vol.  6,  pp. 
B16,  817;  TRUSTS  AND  TRUSTEES. 

b.  Exception  in  Case  of  Purchase  of 
Commercial  Paper  before  Ma- 
turity. 

If  the  purchaser  of  commercial  pa- 
per has  no  actual  notice  of  defenses  ex- 
isting between  the  prior  parties,  it  is 
well  settled  that  in  order  to  invalidate 
his  title  to  an  instrument,  not  abso- 
lutely void  by  statute  law,  acquired  for 
value,  in  the  due  gourse  of  trade  and 
before  maturity,  it  is  not  sufficient  to 
show  circumstances  in  the  acquisition 
of  the  instrument  affecting  the  pur- 
chaser with  suspicion  merely  or  that 
he  was  guilty  of  ordinary  or  even  gross 


negligence,  but  it  is  necessary  to  show 
that  he  was  guilty  of  bad  faith.  If  the 
purchaser  was  guilty  of  gross  negli- 
gence and  took  the  instrument  under 
such  circumstances  as  would  have  ex- 
cited suspicion  in  the  mind  of  a  pru- 
dent man,  he  may  nevertheless  recover 
thereon,  if  he  was  in  fact  acting  in 
good  faith  and  without  notice  of  the 
defenses  against  the  paper.  See  the 
title  BILLS,  NOTES  AND  CHECKS, 
vol.  2,  p.   432,  ct   scq. 

c.    Sufficiency  of  Facts. 
(1)    In  General. 

Any  fact  which  would  put  a  reason- 
able person  on  inquiry  is  enough  to 
affect  purchaser  with  notice.  Rorer 
Iron  Co.  V,  Trout,  83  Va.  397,  2  S.  E. 
713. 

Wherever  ordinary  prudence  would 
suggest  an  inquiry,  notice  is  imputed 
by  the  law,  and  the  party  charged  with 
everything  of  which  the  strictest  in- 
quiry would  have  put  him  in  posses- 
sion. French  v.  Loyal  Co.,  5  Leigh 
627. 

In  order  to  charge  a  grantee  with 
knowledge  of  his  grantor's  fraud,  it  is 
not  necessary  to  prove  actual  knowl- 
edge. It  is  sufficient  to  prove  knowl- 
edge of  facts  and  circumstances  nat- 
urally and  justly  calculated  to  excite 
suspicion  in  the  mind  of  a  person  of 
ordinary  care  and  prudence,  and  which 
would  naturally  prompt  him  to  pause 
and  inquire  before  consummating  the 
transaction.  If  such  inquiry  would 
have  necessarily  led  to  a  discovery  of 
the  fact,  with  notice  of  which  he  is 
sought  to  be  charged,  he  will  be  charge- 
able with  such  notice  whether  he  made 
the  inquiry  or  not.  Flook  v.  Armen- 
trout,    100   Va.    638,   42    S.    E.   686. 

*'In  notes  to  American  Leading 
Cases  in  Equity,  vol.  2,  part  6,  pp. 
Ill,  112,  the  author  says:  'Actual 
notice  is  where  the  purchaser  ei- 
ther knows  of  the  existence  of  an  ad- 
verse claim  or  title,  or  is  conscious  of 
having  the  means  of  knowledge,  and 
does  not  use  them,  whether  his  knowl- 
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edge  is  the  result  of  a  direct  communi- 
cation or  is  gathered  from  facts  and 
circumstances;*  and  further  on,  speak- 
ing of  communications  by  parties  in- 
terested and  strangers,  he  adds,  'But 
from  whatever  quarter  such  communi- 
cation comes,  it  must  be  sufficiently 
definite  to  enable  the  purchaser  to  as- 
certain whether  it  is  authentic'  'No- 
tice,'  he  continues,  'must  therefore  be 
certain  in  the  sense  of  the  legal  rule, 
which  regards  that  as  certain  which 
may  be  reduced  to  certainty;  and  the 
question  whether  a  statement  made  at 
the  time  of  the  purchase  is  to  be  con- 
sidered as  notice,  seems  to  depend  on, 
whether  it  is  sufficiently  clear  and  au- 
thentic to  put  the  purchaser  on  inquiry, 
and  to  enable  him  to  conduct  that  in- 
quiry to  a  successful  termination.* " 
Massie  v,  Greenhow,  2  Pat.  &  H.  255. 
(2)  Possession  of  Realty  as  Notice. 

General  Rule. — Actual  possession  of 
real  estate  is  sufficient  notice  to  a  pur- 
chaser, contracting  with  a  claimant  of 
such  real  estate  not  in  possession,  to 
put  him  on  the  inquiry;  and  if  he  takes 
a  conveyance  from  such  claimant  he 
will  be  charged  in  favor  of  the  per- 
son so  in  possession  with  all  the  infor- 
mation such  inquiry  would  have  given 
him  if  diligently  pursued.  Ellison  v. 
Torpin,  44  W.  Va.  414,  30  S.  E.  183, 
187;  Western  Mining,  etc.,  Co.  v.  Pey- 
tona  Cannel  Coal  Co.,  8  W.  Va.  406, 
409;  Campbell  r.  Fetterman,  20  W.  Va. 
308,  399;  Chapman  v.  Chapman,  91  Va. 
397,  21  S.  E.  813;  Rorer  Iron  Co.  v. 
Trout,  83  Va.  397,  2  S.  E.  713;  French 
r.  Loyal  Co..  5  Leigh  627.  See  the 
titles  'mortgages  AND  DEEDS 
OF  TRUST,  ante,  p.  1;  VENDOR 
AND  PURCHASER. 

Open,  peaceable,  and  exclusive  pos- 
session of  lands  by  another  than  the 
grantor,  at  the  time  they  are  conveyed 
to  trustees,  is  notice  of  the  right  or 
claim  of  the  person  in  possession.  But 
the  actual  possession  need  not  have 
been  continuous  and  unbroken.  The 
vital  question  is,  was  he  in  possession 
under  a  claim  of  right  at  the  time  the 


lands  were  conveyed  to  the  trustees. 
Chapman  v.  Chapman,  91  Va.  397,  21 
S.   E.  813. 

"The  open  and  peaceable  possession 
of  land  under  a  claim  of  right  is  notice 
to  all  the  world  of  the  right  or  claim 
of  the  person  in  possession;  and,  whore 
one  buys  land  in  the  possession  of  an- 
other than  his  vendor  or  grantor,  he  is 
bound  to  take  notice  of  such  posses- 
sion and  all  that  it  imports.  This  is, 
we  think,  the  rule  to  be  deduced  from 
the  authorities.  It  is  the  duty  of  a 
purchaser  to  inquire  into  the  fact  of 
the  possession,  and  he  will  be  aflFected 
with  knowledge  of  whatever  right  or 
interest  the  party  in  possession  may 
have  in  the  land  which  such  inquiry 
would  have  disclosed.  The  rule  has  its 
foundation  in  the  good  faith  of  the  pur- 
chaser. If  he  makes  the  inquiry,  he 
would  acquire  knowledge  of  whatever 
right  or  claim,  if  any,  the  person  in 
possession  may  have;  and  if  upon  in- 
quiry he  receives  information  of  any 
right  or  interest  of  such  person  in  the 
land,  it  would  be  mala  fides  to  at- 
tempt to  deprive  him  of  it.  So,  if  he 
fail  to  make  inquiry,  he  has  not  dis- 
charged the  duty  which  good  faith  im-' 
posed  on  him;  and  whatever  knowledge 
he  might  have  acquired  by  means  of 
an  inquiry  duly  and  reasonably  prose- 
cuted the  law  imputes  to  him.  The 
purchaser  is  therefore  charged  with  no- 
tice of  the  possession,  and  of  what- 
ever right,  interest,  or  claim  the  per- 
son in  possession  may  have,  when  the 
party  from  whom  he  buys  is  not  the 
person  in  possession  of  the  land.** 
Chapman  v.  Chapman,  91  Va.  397,  21 
S.  E.  813. 

"In  Taylor  v.  Stibbert,  2  Vcs.  jr.  437, 
Lord  Roslyn  states  it  thus:  *I  have  no 
difficulty  to  lay  down,  and  am  well 
warranted  by  authority,  and  strongly 
founded  in  reason,*  that  whoever  pur- 
chases an  estate  from  the  owner,  know- 
ing it  to  be  in  the  possession  of  ten- 
ants, is  bound  to  inquire  into  the  es- 
tates those  tenants  have.  It  has  been 
determined,     that    a    purchaser     being 
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told,  particular  parts  of  the  estate  were 
in  possession  of  a  tenant,  without  any 
information  as  to  his  interest,  and  tak- 
ing for  granted  it  was  only  from  year 
to  year,  was  bound  by  the  lease  that 
tenant  had;  which  was  a  surprise  upon 
him.  That  was  rightly  determined;  for 
it  was  sufficient  to  put  the  purchaser 
upon  inquiry,  that  he  was  informed  the 
estate  was  not  in  the  actual  possession 
of  the  person  with  whom  he  con- 
tracted; and  he  could  not  transfer  the 
ownership  and  pos>ession  at  the  same 
time;  that  there  were  interests,  as  to 
the  extent  and  terms  of  which,  it  was 
his  duty  to  inquire/"  French  v.  Loyal 
Co.,   5    Leigh    627. 

Actual,  notorious  and  exclusive  pos- 
session of  land  takes  the  place  of  the 
recordation  of  the  instnunent  of  title; 
and  a  subsequent  purchaser  of  land  in  j 
possession  of  one  who  is  not  his  vendor  ! 
is    affected    with    notice    of    whatever  , 
claim  or  interest  the  person  in  posses-  i 
sion  has,  and  which  an  inquiry  into  the  ! 
possession  would  have  revealed.    He  is  ' 
not  permitted  to  dispute  such  right  or 
interest    unless    he    has    made    the    in-  | 
quiry  which  equity  and  good  conscience  , 
impose  on  him,  and  such  inquiry,  duly 
prosecuted,    has    failed    to    reveal    any 
right  or  interest  in  the  tenant  in  pos-  j 
session.     This   is   the   established   doc-  ' 
trine  both  in  England  and  in  this  coun- 
try.    Chapman  v.  Chapman,  91  Va.  397, 
21  S.  E.  813.     See  also,  Ellison  v.  Tor-  , 
pin,  44  W.  Va.  414,  30  S.  E.  183,  191. 

The  act  of  1895-96,  amends  §  2465  of  \ 
the  Virginia  Code,  as  follows:  "Pro- 
vided that  the  possession  of  any  such 
estate  or  term,  without  notice  of  other 
evidence  of  title,  shall  not  be  notice  to 
said  subsequent  purchasers  for  valua- 
ble consideration,"  Va.  Code,  1904.  § 
2465.  And  see  the  title  RECORDING  ! 
ACTS.  I 

(3)  Recitals  in  Deeds  or  Other  Muni- 
ments  of  Title  as  Notice.  | 

(a)  In  General.  | 

Duty  of  Purchaser  to  Examine  Chain 
of  Title. — Purchasers   at  judicial   sales  j 


may  well  presume  that  all  things  in 
the  cause  have  been  rightly  conducted: 
but  purchasers  in  pais  are  negligent  if 
they  fail  to  examine  their  chains  of  ti- 
tle.    Effinger  v.  Hall,  81  Va.  94. 

The  purchaser  must  look  to  the  title 
papers  under  which  he  buys,  and  is 
charged  with  notice  of  all  the  facts  ap- 
pearing upon  their  face  or  to  the 
knowledge  of  which  anything  there  ap- 
pearing will  conduct  him.  He  has  no 
right  to  shut  his  eyes  or  ears  to  the 
inlet  of  information,  and  then  say  he 
is  a  bona  fide  purchaser  without  notice. 
Lamar  v.  Hale,  79  Va.  147;  Robinson 
V.  Crenshaw,  84  Va.  348,  5  S.  E.;222. 

Where  the  recitals  of  a  deed  under 
which  a  purchaser  claims  show  that  a 
third  person  was  formerly  the  equita- 
ble owner  of  the  land,  such  purchaser 
is  charged  with  notice  of  that  fact,  and 
the  land  is  bound  in  his  hands  for  prior 
judgments  against  such  equitable  owner 
which  have  been  duly  docketed.  Han- 
ary  v.  Kane,  102  Va.  647,  46  S.  E. 
312,  681. 

"This  deed  was  a  link  in  the  chain  of 
title  under  which  Flanary  claimed.  Tt 
was  his  duty  to  examine  it  before  pur- 
chasing. Means  of  knowledge,  with 
the  duty  of  using  it,  -is  equivalent  to 
knowledge  itself.  Jameson  v.  Rixey, 
94  Va.  342,  26  S.  E.  861,  64  Am.  St 
726,  and  cases  cited.  Fulkerson  v.  Tay- 
lor (decided  at  this  term  of  court),  X02 
Va.  314,  46  S.  E.  309."  Flanary  v. 
Kane,  102  Va.  547,  46  S.  E.  312,  68L 

A  purchaser  of  real  estate  has  con- 
structive notice  of  the  recorded  title 
papers  of  his  vendor,  and  it  is  the  duty 
of  such  purchaser  to  examine  the 
proper  records  to  ascertain  whether  his 
vendor,  or  those  under  whom  he 
claims,  have  made  any  prior  convey- 
ances of  said  real  estate,  or  whether 
the  same  is  encumbered.  Pillow  tk 
Southwest  Va.  Imp.  Co.,  92  Va.  144, 
23  S.  E.  32.  See  the  title  RECORD- 
ING ACTS. 

With  report  of  sale  was  filed  a  plat 
of    the    land    sold.     Deeds    for    same. 
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to  intermediate  purchasers,  mentioned 
that  plat.  Deed  to  defendant  refers  to 
those  deeds.  Defendant's  agent  to  ex- 
amine the  title,  by  the  deeds,  was  re- 
ferred to  the  plat  and  the  report  of 
sale,  and  inspection  thereof  must  have 
given  him  notice  of  the  plaintiffs 
rights  therein.  Held,  the  defendant  is 
affected  with  constructive  notice  of  the 
outstanding  title  of  the  plaintiff.  Whit- 
lock  V.  Johnson,  87  Va.  323,  12  S.  E. 
614. 

"Story,  in  his  Equity  Jurisprudence 
(§  299),  says:  'Constructive  notice  is 
in  its  nature  no  more  than  evidence 
of  notice,  the  presumption  of  which  {s 
so  violent  that  the  court  will  not  even 
allow  of  its  being  controverted;'  and 
in  §  400  he  says:  *An  illustration  of 
this  doctrine  of  constructive  notice  is, 
when  the  party  has  possession  or 
knowledge  of  a  deed,  under  which  he 
claims  his  title,  and  it  recites  another 
deed  which  shows  a  title  in  some  other 
person,  then  the  caurt  will  presume 
him  to  have  notice  of  the  contents  of 
the  latter  deed,  and  will  not  permit 
him  to  introduce  evidence  to  disprove 
it'  Appellee  Hughes  accepts  a  deed 
from  the  Gilfillans,  which  requires  him 
to  pay,  as  part  of  the  purchase  price, 
certain  mechanics'  liens  resting  on  the 
property  purchased,  which  liens  show 
on  their  face  that  they  are  for  materials 
and  work  furnished  and  done  upon  said 
property  for  Herman  Fouse,  con- 
tractor, by  virtue  of  a  contract  made 
between  Herman  Fouse  and  E.  M. 
Gilfillan  and  Edward  Gilfillan.  This  is 
certainly  enough  to  put  the  purchaser 
on  inquiry  as  to  all  liens  that  might 
attach  to  the  property  under  said  con- 
tract, or  growing  out  of  it.  As  stated 
in  Reed  v.  Gannon,  50  N.  Y.  349;  *It 
was  such  notice  as,  in  the  language  of 
the  authorities,  "would  lead  any  hon- 
est man,  using  ordinary  caution,  to 
make  further  inquiries."'  In  the  same 
case  Justice  Rapallo  says:  *Notice  of 
any  fact  calculated  to  put  the  party  on 
inquiry  is,  in  the  absence  of  explana- 
tion  by   him,  sufficient  to   charge   him 


with  notice  of  all  instruments  which 
on  inquiry  would  be  disclosed.'  Wait, 
Fraud.  Conv.,  §  373;  Townsend  v.  Lit- 
tle, 109  U.  S.  504,  3  Sup.  Ct.  357,  and 
cases  cited."  Fouse  v.  Gilfillan,  45  W. 
Va.  213,  32  S.  E.  178,  185. 

A  prior  unrecorded  deed  from  his 
vendor  does  not  affect  the  rights  of  a 
purchaser,  without  notice,  where  his 
vendor  appears,  by  the  records  of  the 
county  where  the  land  lies,  to  be  the 
legal  owner  thereof.  Massie  v.  Green- 
how,  2  Pat.  &   H.  255. 

Provisions  in  Contract  for  Sale  of 
Land.— In  Donnally  v.  Parker,  5  W. 
Va.  301,  it  was  held,  that  the  provision 
in  a  recorded  contract  for  the  sale  of 
land  giving  the  purchaser  the  right  of 
electing  as  to  the  tract  he  should  take 
was  sufficient  to  put  the  creditors  of 
the  vendors  on  inquiry,  and  that  they 
were  bound  to  inquire  whether  such 
election  was  made  or  not.  French  ?'. 
Loyal   Co.,  5  Leigh  627. 

(b)   Attestation  of  Deed  as  Affecting^ 
Witness  widi  Notice. 

v.,  one  of  the  witnesses  to  an  unre- 
corded deed  of  trust  upon  land  to  se- 
cure debts,  afterwards  became  the  pur- 
chaser of  the  land  from  the  grantor  in 
the  deed  of  trust,  and  paid  the  purchase 
money.  Upon  a  bill  to  enforce  the 
deed  of  trust,  charging  V.  with  notice 
of  the  deed  of  trust,  which  he  denied; 
held,  the  mere  fact  that  he  had  at- 
tested the  deed  is  not  sufficient  to  af- 
fect him  with  notice  of  the  deed  of 
trust.     Vest  v.  Michie,  31  Gratt.  149. 

"The  proof  relied  on  in  this  case  is 
that    the    appellant    was   a    subscribing 
witness    to    the    deed    of    trust    under 
circumstances    which,    it   is   contended, 
show  that  he  was  apprised  of  the  ex- 
'  istence    and    contents    of    the    deed    of 
I  trust.     Sugden  says  the  better  ppinion 
j  is,  that  being  a  witness  to   the  execu- 
tion of  a  deed  will  not  of  itself  be  no- 
tice;   for   a   witness   in    practice    is    not 
witness  to  the  contents  of  the  deed.    2 
Sugd.   Vend.,   bottom  p.   lOGO,   top.   563. 
In  Wellford  v.  Beezley,  1  Ves.  Sr.  R. 
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7,  Lord  Chancellor  Eldon  said:  *I  do 
notr  think  the  bare  attesting  a  deed  as 
a  witness  will  create  such  a  presump- 
tion of  his  knowledge  of  the  contents 
as  to  aflFect  him  with  any  fraud  therein; 
for  a  witness  is  only  to  authenticate 
it,  and  not  to  be  presumed  privy  to 
the  contents.'  Lord  Kenyon  held,  in 
Harding  v.  Crethorn,  1  Esp.  N.  P.  C. 
56,  that  the  mere  subscribing  an  in- 
strument as  a  witness  should  not  bind 
the  party  unless  there  was  some  evi- 
dence that  he  was  acquainted  with  its 
contents  at  the  time."  Vest  v,  Michie, 
31  Gratt.  149. 

(c)   Recitals  in  Patents. 

Sec  the  title  PUBLIC  LANDS. 

(4)  Notice  by  Registration. 

See  the  title  RECORDING  ACTS. 

(5)  Notice  by  Lis  Pendens. 

Sec  the  title  LIS  PENDENS,  vol. 
»,    p.    453. 

D.  EFFECT  OF  NOTICE. 

In  General. — Notice  may  be  actual  or 
constructive,  and  whether  the  one  or 
the  other,  the  result  is  the  same.  La- 
mar V,  Hale,  79  Va.  147. 

There  is  no  difference  in  the  effects 
of  notice,  whether  it  be  actual  or  con- 
structive; in  both  cases,  the  purchaser 
is  equally  subject  to  the  equity. 
French  v.  Loyal  Co.,  5  Leigh  627. 

In  Cain  v.  Cox,  23  W.  Va.  594,  609, 
it  is  said:  **It  is  well  settled,  that  no- 
tice is  any  knowledge,  however  ac- 
quired, which  is  sufficient  to  put  a  party 
on  inquiry;  for  the  law  imputes  a  per- 
sonal knowledge  of  a  fact,  of  which 
the  exercise  of  common  prudence  and 
ordinary  diligence  would  have  apprised 
him.  If  the  notice  is  of  this  character 
only,  it  is  called  constructive  notice,  but 
it  is  as  binding  on  a  purchaser,  as  if 
he  had  actual  personal  notice  of  all  of 
which  a  diligent  inquiry  would  have 
informed  him,  if  he  had  knowledge  of 
such  facts  as  would  put  him  upon  in- 
quiries. French  v.  Loyal  Co.,  5  Leip^h 
627,  especially  Judge  Cabell's  opinion 
from  655   to  657,  Booth  v,  Barnum,  9 


Conn.  286."  French  v.  Loyal  Co.,  & 
Leigh   627. 

"It  is  admitted,  on  all  hands,  that 
actual  notice  of  a  prior  deed  of  trust 
or  mortgage  will  bind  a  subsequent 
purchaser;  and  there  is,  certainly,  no 
difference  between  actual  and  con- 
structive notice,  in  its  consequences. 
Sudg.,  Law  Vend.,  532."  Doswell  v. 
Buchanan,  3  Leigh  365,  384. 

C.  takes  a  mortgage  from  A.  to  se- 
cure just  debts;  and  is  informed  imme- 
diately before  the  mortgage  is  executed 
that  A.  has  mortgaged  the  same  subject 
to  B.  to  secure  a  debt  due  him,  but 
that  the  debt  to  B.  is  usurious;  which 
mortgage  to  B.  is  not  duly  recorded. 
Held,  that  C.  and  all  claiming  under 
the  mortgage  to  him,  are  purchasers 
with  notice  of  the  prior  unrecorded 
mortgage  to  B.  and  that  the  contem* 
porary  information  that  the  prior  mort- 
gage was  usurious,  does  not  affect  the 
question  of  notice  of  the  prior  mort- 
gage. Beverley  v.  Brooke,  2  Leigh 
425.  See  the  title  MORTGAGES  AND 
DEEDS  OF  TRUST,  ante,  p.  1. 

As  to  the  effect  of  actual  or  con- 
structive notice  in  the  case  of  judgment 
Uens.  see  the  title  JUDGMENTS  AND 
DECREES,  vol.  8,  p.  337,  et  seq. 

Derivative  Purchaser  Protected  by 
Want  of  Notice  in  Original  Purchaser. 
— A  derivative  purchaser  with  notice 
is  protected  by  the  want  of  notice  in 
him  under  whom  he  claims.  Curtis  v. 
Lunn,  6  Munf.  42;  Lacy  v.  Wilson,  4 
Munf.  313;  Thornburg  v.  Bowen,  37 
W.  Va.  538,  551,  16  S.  E.  825. 

V.  Notice  to  Persons  Actings  in 
Representative  Capacity. 

See  the  titles  AGENCY,  vol.  1,  p. 
276;  BILLS,  NOTES  AND  CHECKS, 
vol.  2,  p.  433;  FIRE  INSURANCE, 
vol.  6,  p.  90;  INSURANCE,  vol.  7,  p. 
764;  OFFICERS  AND  AGENTS  OF 
PRIVATE  CORPORATIONS; 
PARTNERSHIP;  STOCK  AND 
STOCKHOLDERS;  TRUSTS  AND 
TRUSTEES. 
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VI.  Pleading  and  Proof. 

A.  PLEADING  NOTICE. 

When  matter  alleged  in  the  pleading 
is  to  be  considered  as  lying  more  prop- 
erly in  the  knowledge  of  the  plaintiff 
than  of  the  defendant,  the  declaration 
should  state  that  the  defendant  had 
notice  thereof.  Where,  however,  the 
matter  does  not  lie  more  properly  in 
the  knowledge  of  the  plaintiff  than  of 
the  defendant,  notice  need  not  be 
averred.  2  Bouv.  L.  Diet.  Black  L. 
Diet.  See  the  titles  ACTIONS,  vol.  1, 
p.  132;  PLEADING,  and  cross  refer- 
ences there  found. 

B.  DENIAL  OF  NOTICE. 

The  party  who  means  to  defend  him- 
self on  the  ground  that  he  is  a  bona 
fide  purchaser,  for  a  valuable  consid- 
eration, without  notice,  must  deny  on 
oath  the  fact  of  notice  and  every  al- 
leged circumstance  from  which  it  can 
be  inferred.  French  v.  Loyal  Co.,  5 
Leigh  627,  citing  Mitf.  Plead.  215. 

C.  PROOF  OF  NOTICE. 

Notice  is  a  matter  of  fact,  and  is  to 
be  proved,  like  all  other  facts,  by  direct 
proof  of  the  fact  itself,  or  by  proof  of 
circumstances,  from  which  the  fact  may 
be  justly  inferred.  French  v.  Loyal 
Co.,   5   Leigh   627. 

The  fact  of  notice  may  be  inferred 
from  circumstances,  as  well  as  proved 
by  direct  evidence.  Farley  v.  Bateman, 
40  W.  Va.  540,  22  S.   E.  7^. 

Weight  and  Sufficiency.— Proof  of 
actual  notice  must  be  such  as  affects 
the  conscience  of  the  party  sought  '.o 
be  charged  with  such  notice,  and  it 
is  not  sufficient  if  it  merely  puts  him 
upon  inquiry,  but  must  be  so  strong 
and  clear  as  to  fix  upon  him  the  im- 


putation of  mala  fides.  Mundy  v, 
Vawter,  3  Gratt.  518,  520;  Hord  v.  Col- 
bert, 28  Gratt.  49,  58;  Newberry  v. 
Bank  of  Princeton,  98  Va.  471,  36  S. 
E.  515;  Ferguson  v.  Daughtrcy,  94  Va. 
308,  26  S.  E.  822;  Fischer  v.  Lee,  98 
Va.  159,  35  S.  E.  441;  Bridgewater  Rol- 
ler Mills  Co.  V.  Strough,  98  Va.  721, 
37  S.  E.  290. 

"Whilst  it  is  held  that  the  fact  of 
notice  may  be  inferred  from  circum- 
stances as  well  as  proved  by  direct 
evidence,  the  proof  must  be  such  as  to 
affect  the  conscience  of  the  purchaser, 
and  must  be  so  strong  and  clear  as  to 
fix  upon  him  the  imputation  of  mala 
fides.  3  Gratt.  518,  545,  Mundy  v,  Vaw- 
ter, 2  Gratt.  280,  313,  McClanachan  v. 
Siter,  and  2  Johns,  C.  R.,  Day  v.  Dun- 
ham, 182.  Professor  Minor,,  in  his  ad- 
mirable work,  says  the  effect  of  the 
notice,  which  will  charge  a  subsequent 
purchaser  for  valuable  consideration, 
and  exclude  him  from  the  protection 
of  the  registry  law,  is  to  attach  to  the 
subsequent  purchaser  the  guilt  of  fraud. 
It  is,  therefore,  never  to  be  presumed, 
but  must  be  proved,  and  proved  clearly. 
A  mere  suspicion  of  notice,  even 
though  it  be  a  strong  suspicion,  will 
not  suffice.  2  Min.  Inst.  887,  2d  Ed., 
and  cases  cited."  Vest  v.  Michie,  31 
Gratt.  149.  See  also,  Flook  v.  Armen- 
trout,  100  Va.   638,  *2   S.   E.  686. 

When  Burden  on  Defendant  to  Prove 
Want  of  Notice. — Where  the  facts  and 
circumstances  are  such  as  to  raise  a 
presumption  of  notice,  the  burden  of 
proof  is  shifted,  and  it  devolves  upon 
the  defendant  purchaser  to  prove  want 
of  notice.  Newman  v.  Chapman,  2 
Rand.  93;  French  v.  Loyal  Co.,  5 
Leigh  627,  635;  Farley  v,  Bateman, -40 
W.  Va.  540,  22  S.  E.  72 


Notice  of  Adverse  Claim. 

See  the  title  IMPROVEMENTS,  vol.  7,  p.  329. 

Notice  of  Defense. 

Sec  the  title  PLEADING. 


Notice  of  Pendency, 

See  the  title  LIS  PENDENS,  vol.  9,  p.  453. 

Notice  to  Produce  Papers. 

See  the  title  PRODUCTION  OF  DOCUMENTS. 

Notice  to  Quit 

See  the  title  LANDLORD  AND  TENANT,  vol.  9,  p.  188. 

NOTING.— In  Bank  r.  Lockwood,  13  W.  Va.  392,  432,  it  is  said:  "  *As  soon 
as  the  presentment  and  demand  have  been  made,  or  at  some  seasonable  hour 
during  the  same  day,  the  notary  makes  a  minute  on  the  bill,  or  in  his  book  of 
registry,  consisting  of  his  initials,  the  month,  the  day,  the  year,  the  refusal  of 
acceptance  or  payment,  and  his  charges  of  protest.  This  is  the  preliminary  step 
towards  the  protest,  which  may  be  afterwards  written  out  in  full,  extended,  as 
the  elaboration  of  the  minutes  is  termed,  and  it  is  called  noting.*  Noting,  it 
was  said  in  an  early  case,  *is  unknown  to  the  law,  as  distinguished  from  the 
protest,  and  has  grown  into  practice  within  these  few  years.*  But  it  is  now 
quite  well  established  in  England,  Scotland  and  the  United  States,  that  noting 
i.^  a  kind  of  initial  protest,  as  Thompson  aptly  terms  it,  not  self-sufficient  as  a 
protest,  but  sufficient  in  the  meantime,  if  the  certificate  of  protest  is  regularly 
extended  afterwards.  *  *  *  This  extension  may  be  made  at  any  time,"  quoting 
Daniel  on  NEGOTIABLE  INSTRUMENTS,  vol.  2,  pp.  10,  11.  See  also,  the 
title  BILLS,  NOTES  AND  CHECKS,  vol.  2,  p.  448. 

Notorious  Possession. 

See  the  title  ADVERSE  POSSESSION,  vol.  1,  p.  204. 

NOTWITHSTANDING.— In  Winston  v.  Francisco,  2  Wash.  187,  189,  it  is 
said:  "But  it  was  contended  that  the  following  words  in  the  latter  pa.t  of  the 
declaration,  *who  notwithstanding  promising  to  pay  said  money,  etc..'  amount  to 
an  averment  of  a  promise;  but  the  promise  ought  to  be  directly  averred,  and  not 
by  way  of  inference.     I  think  the  judgment  ought  to  be  affirmed." 

Notwithstanding  Her  Coverture— See  Whiting  v.  Rust,  1  Gratt.  483,  513. 

NOVATION. 

L  Forms  of  Novation,  494. 

A.  Substitution  of  New  Parties,  494. 

B.  Substitution  of  New  Obligation,  495. 

1.  General  Rule  as  Depending  on  Intention,  495. 

2.  Substituting  One  Bond  for  Another,  4%. 

3.  Novation  by  Recordation,  4%. 

4.  Bondii  of  Fiduciaries  for  Debt  Due  Estate,  496. 

5.  Bond  for  Simple  Contract  Debt,  497. 

6.  Valid  Change  in  Original  Contract,  497. 

7.  Taking  Collateral  Security,  497. 

8.  Substitution  of  One  Negotiable  Note  for  Another,  497. 

9.  Performance  of  New  Contract  Immaterial,  498. 

n.  Efiect  of  Novation,  498. 
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CROSS  REFERENCES. 

Sec  the  titles  ACCORD  AND  SATISFACTION,  vol.  1,  p.  81;  BILLS, 
NOTES  AND  CHECKS,  vol.  2,  p.  401;  BONDS,  vol.  2,  p.  507;  CONTRACTS, 
vol.  3,  p.  307;  FRAUDS,  STATUTE  OF,  vol.  6,  pp.  516,  521;  LIENS,  vol.  o, 
p.  325;  MERGER,  vol.  9,  p.  785;  MORTGAGES  AND  DEEDS  OF  TRUST, 
ante,  p.  1;  PAYMENT. 


I.  Forms  of  Novation. 

A.  SUBSTITUTION  OF  NEW  PAR- 
TIES. 

Where  Debtor  Assumes  Creditor's 
Debt  to  Third  Party.— K.,  an  insolvent, 
held  C.'s  bond  and  assigned  it  to  his 
mother;  F.,  a  creditor  of  K.,  agreed 
that  if  C.  would  assume  K.'s  debt  to 
hitn,  and  pay  the  interest  annually  to 
F.'s  sister  during  her  life,  the  principal 
should  be  deemed  satisfied.  C.  pro- 
cured the  mother  to  assign  the  bond  to 
F.;  which  bond  was  replaced  by  an- 
other payable  to  the  sister,  and  surren- 
dered to  C.  C.  paid  the  annual  interest 
to  the  sister  during  her  life.  After- 
wards, T.  got  a  judgment  against  F., 
and  brought  his  suit  in  chancery  to 
enforce  the  lien  of  his  execution  on 
the  alleged  indebtedness  of  C.  to  F. 
Held,  the  transaction  between  F.  and 
C.  being  bona  fide  for  a  valuable  con- 
sideration and  between  parties  sui 
juris,  was  valid,  and  satisfied  the  obli- 
gation of  C.  Terry  v,  Clark,  84  Va. 
221,  4  S.  E.  372. 

B.,  who  is  a  machinist,  sells  P.  a 
steam  sawmill  and  fixtures,  etc.,  and 
undertakes  to  put  in  good  order,  the 
price  of  the  whole  being  $1,790.  S. 
had  advanced  the  money  to  P.  to  pay 
for  the  mill,  etc.,  and  B.  and  S.  go  to- 
gether to  the  place  where  the  mill  is 
to  be  delivered  to  P.  There,  the  mill, 
€tc.,  are  delivered  to  P.,  and  at  the  in- 
stance of  B.,  P.  gives  his  note  to  B. 
for  $145,  who  assigns  it  to  S.,  and  P. 
gives  his  three  bonds  to  S.  for  the 
balance  of  the  purchase  money,  and  a 
deed  of  trust  on  the  mill  and  other 
ptoperty,  real  and  personal,  to  secure 
the  bonds.  B.  and  P.  then  take  the 
mill  to  the  land  of  F.,  where  it  is  to  be 
put  up,  and  B.  sets  it  up.  The  mill 
and  fixtures  were  not  in  fact  put  up  in 


good  order,  and  when  the  trustee  ad- 
vertises the  property  for  sale,  P.  en- 
joins the  sale  on  the  ground  that  B. 
had  failed  to  put  the  mill  and  fixtures 
in  good  order,  and  that  it  would  not 
work,  and  that  P.  had  sustained  loss 
to  a  large  amount,  which  he  states. 
The  evidence  being  very  contradictory, 
the  court  directs  an  issue  to  ascertain 
what  amount  of  injury,  if  any,  P.  had 
sustained  by  any  breach  of  warranty 
or  misrepresentations  falsely  and 
knowing  their  falsehood  made  by  B. 
as  to  the  condition  of  the  said  mill. 
The  jury  return  a  verdict  for  $600  dam- 
ages in  favor  of  P.  Held,  the  giving  of 
the  bonds  by  P.  to  S.  was  not  a  nova- 
tion of  the  debt  of  P.  to  B.,  and  P.  is 
entitled  to  have  the  damages  sustained 
set  off  as  a  credit  on  his  bonds  to  S. 
Steptoe  V.  Pollard,  30  Gratt.  689. 

Release  of  One  Vendee.— In  1856,  N. 
sold  and  conveyed  for  gold  land  to  R. 
H.  D.  and  J.  W.  D.,  who  reconveyed 
same  to  secure  purchase  money.  In 
1866,  R.  H.  D.  was  released,  and  the 
land  was  conveyed  to  J.  W.  D.,  who 
reconveyed  it  to  secure  the  purchase 
money,  which  was  "expressly  made  pay- 
able in  gold,  or  its  equivalent.  This 
arrangement  was  no  novation  of  the 
debt,  and  N.'s  lien  was  superior  to  the 
lien  of  judgments  obtained  against  J. 
W.  D.,  between  the  trust  deed  of  1856 
and  the  trust  deed  of  1866.  Nutt  v. 
Summers,  78  Va.  164;  Summers  v. 
Darne,  31  Gratt.  791. 

When  Purchaser  Assumes  Debt  of 
Vendor. — Where  a  debtor  sells  and 
conveys  his  land  to  a  purchaser  who 
assumes  the  payment  of  certain  debts 
©f  the  vendor  in  consideration  of  the 
conveyance,  the  purchaser  becomes 
personally  responsible  for  the  payment 
©f  the  debts,  and,  as  between  him  and 
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his  vendor,  is  primarily  liable.     Moore 
V.  Triplett,  96  Va.  603,  32  S.  E.  50. 

Promise  to  Pay  Debt  of  Another— 
Statute  of  Frauds. — The  promise  to  pay 
the  debt  of  another  is  not  within  the 
letter  or  spirit  of  the  statute  of  frauds, 
where  there  is  a  new  and  original  con- 
sideration, and  a  novation  of  the  debt. 
Skinker  v.  Armstrong,  86  Va.  1011,  11 
S.  E.  977;  Hopkins  v.  Richardson,  9 
Gratt.  485,  494;  Rosenbaum  v.  Good- 
man, 78  Va.  121.  And  see  the  title 
FRAUDS,  STATUTE  OF,  vol.  6,  p. 
521. 

B.  SUBSTITUTION  OF  NEW  OB- 
LIGATION. 

1.  General  Rule  as  Depending  on  In- 
tention. 

A  mere  change  of  securities  of  equal 
dignity  is  not  a  novation  of  the  debt 
unless  plainly  so  intended  by  the  par- 
ties. Coles  V.  Withers,  33  Gratt.  186; 
Gibert  v.  Washington,  etc.,  R.  Co.,  33 
Gratt.  586;  Fidelity  Ins.,  etc.,  Co.  v. 
Shenandoah  Val.  R.  Co.,  86  Va.  1,  9 
S.  E.  759;  Moore  v.  Johnson,  34  W.  Va. 
672,  12  S.  E.  918;  Stimpson  v.  Bishop, 
82  Va.  190,  199;  Yancey  v.  Mauck,  15 
Gratt.  300;  Fidelity  Loan,  etc.,  Co.  v. 
Engleby,  99  Va.  168,  37  S.  E.  957; 
Smith  V.  Watson,  82  Va.  712,  1  S.  E. 
§6;  Taylor  v.  Bank  of  Alexandria,  5 
Leigh  471;  Feamstcr  v,  Withrow,  12  W. 
Va.  611,  652;  SUte  Bank  v.  Domestic, 
etc.,  Machine  Co.,  99  Va.  411,  39  S.  E. 
141;  Gibson  v.  Green,  89  Va.  524,  16  S. 
E.  661. 

At  Civil  Law. — By  the  civil  law,  the 
contracting  of  the  new  debt  does  not 
in  itself  extinguish  the  debt;  because 
a  new  obligation,  unless  designed  to 
supersede  the  old,  does  not  extinguish 
it.  If  so  designed,  and  expressly  de- 
clared by  the  parties,  it  is  a  novation 
of  the  debt  at  the  civil  law,  and  if  given 
and  received  in  satisfaction  of  the  old 
obligation,  this  would  constitute  a  bar 
to  any  action  on  the  old  obligation  at 
common  law.  Yerby  v.  Lynch,  3  Gratt. 
460.  497,  dissenting  opinion  of  Allen,  J. 

Determination  of  Intention. — Though 


it  is  well  settled  that  no  mere  charge 
in  the  form  of  the  evidence  of  a  se- 
cured debt  will  discharge  it,  unless  so 
intended,  yet  where  one  security  is  ac- 
cepted in  satisfaction  of  another,  the 
debt  is  discharged,  which  will  be  de- 
termined generally,  by  the  surrender 
or    retention    of    the    original    security. 

I  Fidelity   Ins.,   etc.,   Co.   z>.    Shenandoah 

!  Val.  R.  Co.,  86  Va.  1, 13,  9  S.  E.  759.  See 
Morriss  v.  Harveys,  75  Va.  72G;  Ni- 
day  V.  Harvey,  9  Gratt.  454;  Fidelity 
Loan,  etc.,  Co.  v.  Engleby,  99  Va.  168, 

!  37   S.    E.   957;    Deaton   Grocery   Co.   v. 

I  Pepper,  98  Va.  587,  36  S.  E.  988;  Yan- 

!  cey  V.  Mauck,  15  Gratt.  300;  Gibert  v. 
Washington,  etc.,  R.  Co.,  33  Gratt.  586; 
Stimpson  v.   Bishop,  82  Va.  190;  Sum- 

j  mers  v.  Darne,  31  Gratt.  791. 

!  "The  circumstance  often  relied  upon 
as  aflFording  strong  presumptive  proof 
of  the  intention  is  the  surrender  of  the 
original  securities  to  the  debtor." 
Morriss  v.   Harveys,  75  Va.  726,  732. 

Question  of  Fact  Depending  on  In- 
tention.— Whether  or  not  a  debt  has 
been  novated  is  a  question  of  fact  de- 
pending upon  the  intention  of  the  par- 
ties. Fidelity  Loan,  etc.,  Co.  v,  En- 
gleby, 99  Va.  168,  37  S.  E.  957. 
Presumption  against  Intention. — "S* 

,  long  as  the  debt  exists,  the  courts  will 
never  presume  the  chief  security  taken 
for  its  payment  has  been  surrendered 
without  satisfaction,  unless  upon  the 
clearest  and  most  convincing  testi- 
mony." Coles  V.  Withers,  33  Gratt. 
186;  Gibert  v.  Washington,  etc.,  R.  Co., 
33  Gratt.  586. 

Presumption  against  Extinguishment 
of  Debt. — In  the  absence  of  satisfac- 
tory proof  to  the  contrary,  the  pre- 
sumption is  that  the  debt  has  not  been 
extinguished  by  taking  the  new  evi- 
dence of  indebtedness;  such  new  evi- 
dence, in   the  absence  of  an  intention, 

I  express  or  implied,  being  treated  as  a 

i  conditional    payment    merely.      Fidelity 

i  Loan,  etc.,  Co.  v.  Engleby,  99  Va.  168, 

j  37  S.  E.  957. 

I      Burden  of  Proof  to  Show  Intention. 

'  — And    those    who   rely   upon    a   satis- 
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faction  and  discharge  of  the  original 
debt  by  the  creation  of  a  new  obliga- 
tion must  make  it  clear  that  the  inten- 
tion of  the  parties  was  to  extinguish 
\AQ  original  debt  and  create  a  new  one. 
lidelity  Loan,  etc.,  Co.  v.  Engleby,  99 
Va.  168,  37  S.  E.  957;  State  Bank  r. 
Domestic,  etc..  Machine  Co.,  99  Va. 
411,  39  S.   E.   141. 

2.  Substituting    One    Bond    for    An- 
other. 

M.  held  the  bond  of  G.  for  $700  exe- 
cuted before  the  war.  In  September, 
1802,  G.  proposed  to  pay  M.  in  con- 
federate money,  which  she  refused 
to  receive,  saying  she  would  receive 
the  interest,  but  not  the  principal 
of  the  money.  His  brother,  C,  said 
he  wanted  money,  and  G.  said  if 
slie  would  let  C.  have  the  money,  and 
give  up  his  bond,  he  would  go  C.'s 
security.  M.  then  let  C.  have  $100  of 
confederate  money,  and  C.  and  G.  ex- 
ecuted their  bond  to  M.  for  $800,  and 
she  gave  up  G.*s  bond.  Nothing  was 
said  about  the  bond  being  paid  in  con- 
federate money;  and  G.  paid  to  C. 
$700  in  that  currency.  Held,  this  was 
not  a  novation  of  the  debt,  but  it  re- 
tained its  original  character;  and  as  to 
$700  it  was  to  be  paid  in  full,  and  as 
to  $100  it  was  to  be  scaled.  Barnetts 
T.  Miller,  23  Gratt.  551. 

A  railroad  company  not  having  been 
;  ble  to  pay  the  interest  on  its  bonds, 
jrave  to  the  holders  of  the  interest 
coupons  the  coupon  bonds  of  the  com- 
pany for  the  amount  of  said  interest. 
Held,  this  was  not  a  novation  of  the 
debt  for  the  interest;  and  these  bonds 
are  secured  by  the  mortgage.  Gibert 
V.  Washington,  etc.,  R.  Co.,  33  Gratt. 
586. 

3.  Novation  by  Recordation. 

In  March,  1866,  F.  made  a  written 
contract  with  H.  to  build  a  house  on 
land  in  the  county.  When  the  building 
was  completed  H.  owed  him  a  fixed 
sum,  for  which  he  gave  two  notes.  In 
January,  1868.  F.  had  the  contract  re- 
corded   in    the    clerk's    office    of    the 


county,  and  in  May  of  that  year  filed 
his  bill  claiming  a  mechanic's  lien  in 
the  building,  and  land.  Before  a  de- 
cree was  rendered  11.  conveyed  the 
land  to  S.  with  general  warranty  and 
other  covenants  of  title;  and  S.  there- 
upon, in  the  name  of  H.  moved  the 
court  to  set  aside  the  decree  as  erro- 
neous. It  was  held,  that  even  if  the 
contract  was  duly  admitted  to  record, 
the  eflfect  was  not  to  produce  a  ni)va- 
tion  of  the  contract,  so  as  to  bring  it 
within  the  operation  of  the  act  of  April 
13,  1867,  which  extended  the  operation 
of  the  mechanic's  lien  to  buildings  in 
the  country  as  well  as  in  a  town.  Hen- 
dricks V.  Fields,  26  Gratt.  447.  See  the 
title  MECHANICS'  LIENS,  vol.  9,  p. 
753. 

4.    Bonds  of  Fiduciaries  for  Debt  Due 
Estate. 

Administrator's  Bond. — If  a  bond  ex- 
ecuted by  an  administrator  for  the  bal- 
ance due  to  the  widow  of  the  intestate 
was  so  gnven  that  the  widow  was  oily 
entitled  to  the  interest  during  her  ''fe, 
and  then  it  was  to  go  to  the  children, 
it  was  a  novation  of  the  debt  due  by 
the  administrator,  and  his  sureties  were 
not  bound  for  the  claim.  Tilson  r. 
Davis,   32   Gratt.   92. 

Guardian's  Bonds. — R.  is  guardian  of 
J.  and  upon  J.'s  coming  of  age  B  has 
a  settlement  with  J.  of  his  account  as 
guardian,  and  being  found  indebted  on 
the  account  in  the  sum  of  $3,000.  he 
executes  to  J.  his  four  bonds,  each  for- 
$750  payable  in  one.  two,  three  and 
four  years,  with  interest.  B.  piys  the 
interest  during  his  life  and  a  part  of 
the  principal,  and  was,  up  to  the  war, 
able  to  pay  the  whole.  The  giving  an'd 
taking  these  b'»nds  was  not  a  novati<»n 
of  the  debt,  but  the  debt  due  from  B.  to 
J.  continued  to  be  a  fiduciary  debt,  and 
entitled  to  rank  as  such  in  the  adminis- 
tration of  B.*s  estate.  Smith  v.  Black- 
well,  31  Gratt.  291.  See  Tilson  v.  Davis 
32  Gratt.  92:  Hamlin  v.  Atkinson,  6  Rand.^ 
574.  See  also,  Hughes  v.  Frum,  41  W. 
Va.  445,  23  S.  E.  604. 
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And,  a  bond  given  by  a  guardian  on 
a  settlement  with  his  ward  after  she 
comes  of  age  is  no  discharge  of  the 
.guardian's  bond  previously  given  by 
the  guardian  and  his  sureties.  Hamlin 
V.  Atkinson,  6  Rand.  574.  See  Smith  v. 
Blackwell,  31  Gratt.  291;  Barnum  v. 
Frost,  17  Gratt.  398,  418;  Yerby  v. 
Lynch,  3  Gratt.  46«. 

Bond  as  Proof  of  Amount  Due. — 
And  it  can  not  be  given  in  evidence 
under  the  plea  of  conditions  performed 
in  bar  of  the  specialty,  though  it  may 
be  given  in  evidence  as  proof  of  what 
is  due.  Hamlin  v.  Atkinson,  6  Rand. 
574. 

a     Bond  for  Simple  Contract  Debt. 

Whether  a  bond  and  deed  of  trust  to 
secure  it,  given  by  a  partner  after  the 
dissolution  of  the  partnership,  for  a 
simple  contract  debt  of  the  partnership, 
releases  the  other  partner  in  equity, 
depends  upon  the  intention  of  the  par- 
ties in  giving  and  taking  them;  and 
this  intention  may  be  ascertained  from 
the  attendant  circumstances.  Niday  v. 
Harvey,  •  Gratt.  454;  Meade  v. 
Grigsby,  26  Gratt.  612;  Karn  v.  Black- 
ford, 1  Va.  Dec.  841,  845;  Steptoe  v. 
Pollard,  30  Gratt  689. 

Wher'e  principal  and  a  surety  exe- 
cute their  bond  to  a  party  in  settle- 
ment of  an  account  due  by  the  prin- 
cipal, at  law  the  account  is  merged 
in  the  bond;  but  in  equity  the  debt  on 
the  account  will  be  held  as  still  sub- 
sisting if  necessary  to  do  justice  be* 
twcen  the  parties.  Meade  v.  Grigsby, 
26  Gratt.  612.  Sec  the  title  MERGER, 
vol.  9,  p.  785. 

6.  Valid  Change  in  Original  Contract. 

Where  a  valid  change  in  a  contract 
is  made,  the  old  contract  is  thereby 
done  away  v/ith,  and  a  new  one  sub- 
stituted. An  instruction  to  such  effect 
and  appropriate  to  the  evidence  is 
proper.     Smith  v.   Snyder,  82  Va.   614. 

7.  Taking  Collateral  Security. 

"The  taking  a  collateral  security  of 
Ji    higher    nature,    whether    from    the 

10  Va— 32 


principal  or  a  stranger,  does  not  pre- 
clude the  creditor  from  suing  on  the 
first  contract,  though  judgment  may 
have  been  entered  on  such  collateral 
security,  if  it  remains  unsatisfied.'' 
Yerby  v.  Lynch,  3  Gratt.  460,  484. 

Deed  of  Trust. — ^And,  where  the  se- 
curity furnished  by  a  deed  of  trust,  given 
as  an  additional  or  collateral  security  for 
the  payment  of  a  judgment,  is  entirely 
lost  to  the  judgment  creditor,  he  may  en- 
force the  judgment  for  its  full  amount 
against  other  property  of  the  judgment 
debtor.  In  the  case  in  judgrment,  the 
evidence  shows  that  the  deed  of  trust 
was  not  intended  as  a  novation  of  the 
debt  and  that  the  sale  made  by  the 
trustee,  at  which  the  judgment  cred- 
itor purchased,  was  not  made  subject 
to  the  vendor's  lien  on  the  property 
conveyed  in  trust.  Deaton  Grocery 
Co.  V.  Pepper,  98  Va.  587,  36  S.  E. 
988. 

8.  Substitution  of  One  Negotiable 
Note  for  Another. 

General  Rule.—The  general  rule  is 
that  a  debtor's  own  note  docs  not 
operate  as  a  payment  of  an  antecedent 
debt,  unless  intended  by  the  parties. 
Morriss  v.  Harvcys,  75  Va.  726. 

A  note  renewed  from  time  to  time, 
with  no  new  parties,  but  the  same  makers 
and  indorscrs,  is  not  a  novation,  but 
a  mere  renewal  and  continuation  of 
the  original  liability.  Bowman  v.  Mil- 
ler, 25  Gratt.  331.  See  also,  ante,  "Sub- 
stitution of  New  Parties,"  I,  A. 

"As  will  be  hereafter  seen,  the  gen- 
eral rule  applying  in  all  this  class  of 
cases  is  that  the  debtor's  own  note 
does  not  operate  as  a  payment  of  an 
antecedent  debt,  unless  intended  by  the 
parties.  In  the  absence  of  such  inten- 
tion, expressed  or  implied,  the  note  i» 
treated  as  a  conditional  payment  merely,, 
that  is,  when  actually  paid.  If  the  debt 
has  passed  into  a  judgment,  the  same 
rule  applies."  Fidelity  Loan,  etc.,  Co. 
V.  Engleby,  99  Va.  168,  173,  37  S.  E. 
957,  citing  opinion  of  Staples.  J.,  in 
Morriss  v.  Harveys,  75  Va.  726. 
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Smender  of  Old  Note  after  Part 
Payment  and  Execution  of  New  Note. 
— Where  before  a  note  is  due,  a  pari 
of  tke  debt  is  paid,  and  a  new  note 
executed  for  the  residue,  by  the  debtor, 
and  aa  express  agreement  made  be- 
tween the  parties  that  the  old  note 
shall  be  surrendered,  such  agreement 
h  founded  upon  valuable  consideration, 
and  extinguishes  the  old  note,  and  na 
suit  can  be  maintained  thereon.  Bante 
V.  Basnett,   12  W.  Va.   772. 

After  Maturity.— Quaere,  would  tke 
case  be  changed,  were  the  payment, 
new  natc  and  agreement  made,  after 
the  old  note  became  due?  Bantz  v. 
Basnett,  12  W.  Va.  772. 

Changing  Place  of  Payment  of  Re- 
newed Note. — H.  being  in  want  of 
maney,  in  August,  isa7,  went  to  the 
city  of  Baltimore  with  a  negotiable 
note  for  $3,500,  blank  as  to  date,  and 
place  of  payment,  but  signed  by  him- 
self and  endorsed  by  five  persons,  he 
and  they  living  in  Virginia.  This  note 
he  said  to  M.,  of  Baltimore,  at  a  dis- 
count; the  proper  date  was  inserted 
and  the  place  of  payment  fixed  at  the 
national  exchange  of  Baltimore.  Tllis 
note  was  renewed  with  the  same  par- 
ties, and  in  April,  1868  B.  made  a  pay- 
ment on  it  of  $550,  and  another  note  to 
meet  the  balance  was  made  by  the 
same  parties,  payable  at  the  same  bank, 
and  M.  agreed  to  take  this  note  at  the 
same  discount.  The  last  note  being 
paid,  M.  sent  it  and  all  the  prcvioas 
notes  and  papers  connected  with  the 
loan,  with  a  statement  of  the  amount 
due  him,  to  a  friend  residing  in  Har- 
risonburg, with  a  request  that  he  would 
take  B.'s  note  for  what  -was  due,  en- 
dorsed by  the  same  parties.  This  was 
done,  and  the  note  was  made  payable 
at  the  National  Bank  at  Harrisonburg. 
The  taking  of  the  last  note  was  not  a 
novation  of  the  previously  existing 
debt.     Bowman  v.  Miller,  25  Gratt.  331. 


See  Steptae  v.  Pollard,  30  Gratt.  6t9; 
Karn  v.  Blackford,  1  Va.  Dec.  841. 

Change  in  Poaition  of  Parties  on 
Negotiable  Note. — A  change  in  the  po- 
sition of  parties  on  a  negotiable  note' 
does  not  amount  ta  a  novation  unless 
it  was  plainly  so  intended  by  the  par- 
ties. Fidelity  Loan,  etc.,  Co.  v.  En- 
gleby,  99  Va.  168,  37  S.  E.  »57,  3  Va. 
Sup.   Ct.   Rep.   Itl. 

Marking  Note  "Paid."— Marking  an 
old  note  "paid,"  when  a  new  note  is 
given,  is  not,  standing  alone,  a  con- 
trolling circumstance  to  show  novation, 
especially  when  this  is  the  custom  .  f 
the  parties  in  such  transactions.  Fi- 
delity Loan,  etc.,  Co.  v.  Bxigleby,  99 
Va.  168,  37  S.  E.  967. 
9.  Performance  of  New  Contract  Im- 
material 

Where  the  transaction  amounts  to  a 
novation  of  the  debt  by  a  mere  ex- 
change of  securities,  the  new  contract 
is  accepted  in  satisfaction  of  the  old, 
becomes  an  accord  executed,  and  dis- 
charges the  original  cause  of  action, 
whether  the  new  contract  is  ever  per- 
formed er  not.  Morriss  v.  Harveys, 
75  Va.  726. 

IL  Effect  of  Novatiom. 

• 

Where  there  is  a  novation  of  a  con- 
tract, the  old  debtor  is  discharged 
Steptoe  V.  Pollard,  30  Gratt.  689;  Smith 
V.  Blackwell,  31  Gratt.  291;  Karn  v. 
Blackford,  1  Va.   Dec.   841. 

It  will  be  conceded  that  if  the  cred- 
itor expressly  agrees  to  accept  the  new 
security  in  absolute  payment  of  his 
debt,  he  can  not  afterwards  revive  it 
for  the  purpose  of  impeaching  and  in- 
validating the  settlement.  If  the  party 
accepts  the  thing,  though  but  for  a 
moment,  for  that  for  which  the  other 
party  pays,  he  can  not  afterwards,  by 
his  subsequent  dissatisfaction,  get  rid 
of  the  effect  of  it.  Morriss  v.  Harveys, 
75  Va.  726,   732. 


NOW.— In  Drydcn  v.  Swinburne,  20  W.  Va.  89,  132,  it  is  said:  "So  that,  while 
the  act  of  1802  was  in  force  the  word,  now,  used  in  it  meant,  *the  year  1802;' 
but  that  the  identical  same  words,  if  used  in  a  new  statute  enacted  subsequently 
to  the  repeal  of  the  act  of  1802,  would  have  a  very  different  meaning,  and  the 
word,  now,  would  be  construed  as  referring  to  the  date  of  the  new  enactment 
of  this  law.  If  this  act  of  1802  had  been  repealed  prior  to  the  passage  of  the 
Revised  Statutes,  the  word,  now,  used  in  this  §  2172  would  certainly  mean  De- 
cember 1,  1873."     See  generally,  the  title  STATUTES. 

NOW  DUE.--T.  C.  by  his  will  dated  17th  of  May,  gives  one-third  of  his  whole 
estate  to  wife  for  life,  remainder  to  his  two  children,  T.  and  E.,  and  the 
other  two-thirds  to  T.  and  E.  presently;  then,  by  deed  dated  26th  of  May,  he 
assigns  "all  debts  now  due  to  him"  to  a  trustee  for  his  son,  T.  Held,  this  deed 
assigns  all  debts  due  and  payable  to  the  donor  at  the  date  of  the  deed,  but  not 
«ieh  debts  as  though  contracted  had  not  become  payable  at  the  date  of  the  deed. 
The  court  said:  "The  words  of  the  sentence  are  perfectly  intelligible.  They 
contain  no  latent  ambiguity,  so  that  a  resort  to  the  will,  or  to  any  thing  else 
extrinsic  of  the  deed,  to  explain  them,  would  be  improper.  If  there  would  be  a 
doubt,  whether  the  words  'all  my  debts  due'  would  include  debts  not  payable 
though  contracted,  debita  in  presenti  solvenda  in  future,  the  donor  has  guarded 
•gainst  that  doubt,  by  inserting  the  word  now.  All  his  debts  now  due,  in  com- 
mon parlance,  must  be  understood  to  mean,  debts  then  payable,  not  debts  payable 
Mi  a  future  day.  The  word  now  could  not  have  been  inserted,  to  exclude  debts  that 
might  be  afterwards  contracted,  debts  not  then  in  existence,  because  they 
would  not  be  subjects  of  transfer,  and  could  not  have  been  in  the  mind  of  the 
grantor.  If  he  had  meant  to  speak  in  technical  language,  he  would  have  omitted 
the  word  now."    Collins  v.  Janey,  3  Leigh  391. 

Nudum  Pactum. 

See  the  title  CONTRACTS,  vol.  3,  p.  338 

NUISANCES. 
I.  Foundation  of  tho  Law  of  Nuisances,  sou 
TL  What  Constitutes  a  Nuisance,  502. 

A.  Definitions,  502. 

1.  In  General,  502. 

2.  Private  Nuisances,  502. 

3.  Pttblic  Nnisances,  502. 

B.  Criterion  for  Determining  What  Is  a  Nuisance,  502. 
C  Particular  Nuisances  Considered,  503. 

1.  Lawful  Business,  503. 

a.  In  General,  503. 

b.  Blacksmith  or  Machine  Shop,  503. 

c.  Dead  Animals,  503. 

d.  Disorderly  Houses,  50^. 

e.  Explosions  and  Explosives,  504. 

f.  Mai)  Crane,  505. 

g.  Livery  Stables,  505. 

h.  Oil  and  Gas  Wells,  505. 

499 
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i.  Public  Works,  506. 

j.  Slaughter  House,  506. 

k.  Smoke,  Noise  and  Vibration,  506. 

2.  Privies,  508. 

3.  Erection  of  Buildings,  508. 

4.  Domestic  Broils  between  Families,  508. 

5.  Gaming  Houses,  508. 

6.  Liquor  Nuisances,  506. 

7.  Obstruction  or  Invasion  of  Streets  and  Highways,  510. 

a.  In  General,  510. 

b.  Obstruction,  510. 

(1)  In  General,  510. 

(2)  Extent  of  Obstruction,  511. 

(3)  Permanency  mi  Obstruction,  511. 

(4)  Obstruction  of  Highway  by  Railroad  Company,  512» 

(5)  Telephone  Poles  in  the  Highway,  513. 
c  Appropriation  by  Prirate  Individuals,  S13. 

d.  Prescription,  513. 

e.  Remedies,  513. 

8.  Diversion,  Pollution  or  Obstruction  of  Watercourses,  514. 

a.  Diversion,  514. 

b.  Pollution,  514. 

c.  Obstruction,  514. 

D.  Locality — Convenient  Place,  515. 

E.  Legalizing  Nnisances,  516. 

1.  In  General,  516. 

2.  License  Must  Be  Strictly  Followed,  517. 

F.  Motive  and  Intent,  518. 

III.  Aoquiescence  and  Estoppel,  5i8. 

A.  In  General,  518. 

B.  Coming  to  a  Nuisance,  519. 

lY.  Easements  and  the  Bole  of  Stare  Decisis,  519. 
V.  Parties  and  Persons  Liable,  520. 

A.  Municipal  Corporations,  520. 

1.  In  General,  520. 

2.  Market  Place,  520. 

3.  Sewers,  521. 

B.  Lessor  and  Lessee,  521. 
C  Joint  Tort  Feasors,  521. 

VI.  Remedies,  522. 

A.  Indicjment,  522. 

1.  In  General,  522. 

2.  Boom  Companies,  522. 

3.  Streets  and  Highways,  522. 

4.  Allegations,  523. 

5.  Conclusion  of  Indictment,  524. 

6.  Verdict,  524. 

7.  Jnrik0letion,  525. 

8.  Evidence,  525. 

9.  Defenses,  525. 

10.  Effect  of  Pendency  of  Injunction,  525. 
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B.  Abatement,  525. 

1.  Nature  of  Proceeding,  525. 

2.  By  Private  Individ aaU,  525. 

3.  By  Municipal  Corporations,  526. 

a.  Power  to  Abate,  526. 

b.  Liability  for  Abating:,  527. 

c.  Liability  for  Failure  to  Abate,  528. 

d    Necessity  for  Hearingr  and  Opportunity  to  Be  Heard,  528. 
e.  Practice  and  Procedure,  530. 

4.  Jurisdiction  of  County  Court,  53L 

5.  Extent  of  Abatement,  531. 

6.  Costs  of  Abatement,  532. 

7.  Appeal  and  Error,  533. 

C.  Mandamus,  533. 

D.  Proceeding's  in  Courts  of  Equity,  533. 

1.  Equity  Jurisdiction,  533. 

a.  In  General,  533. 

b.  Irreparable  Injury,  534. 

c.  Multiplicity  of  Suits,  535. 

d.  Adequate  Remedy  at  Law,  535. 

e.  Threatened  Nuisances,  535. 

f.  Prior  Establishment  of  Right  at  Law,  536. 

2.  Supplemental  Bill,  537. 

3.  Power  of  Complainant  to  Avoid  Effects  of  Nuisance,  537. 

4.  Parties,  538. 

a.  Suit  by  Private  Individual  for  Public  Nuisance,  538. 

b.  Joinder  of  Parties,  539. 

5.  Continuance  of  Injunction,  540. 

6.  Dissolution  of  Injunction,  540. 
B.  Action  for  Damages,  540. 

1.  Ancient  Remedies,  540. 

2.  Modern  Remedy,  540. 

3.  The  Declaration,  541. 

4.  Parties,  541. 

a.  Actions  by  Private  Individuals  for  Public  Nuisances,  541. 

b.  Action  by  Plaintiff  as  Trustee,  542. 

5.  Damages,  542. 

a.  Permanent  and  Temporary  Damages,  542. 

b.  Elements  of  Recovery,  545. 

c.  Exemplary  Damages,  516. 

6.  Limitation  of  Actions,  546. 

7.  Instructions,  547. 

CROSS  REFERENCES. 

See    the    titles    GAMING,  vol.  6,  p.    692;  INJUNCTIONS,  vol.    7,  p.    531; 
STREETS  AND  HIGHWAYS;  WATERS  AND  WATERCOURSES. 


L  Foundation  of  the  Law  of 
Nuisances. 

It  is  a  principle  vital  and  indispensa- 
ble in  organized  society  that  every  one 
must  so  use  his  property  as  not  to  in 


to  the  exclusive  dominion  and  enjoy- 
ment of  his  own  property  and  may  do 
with  it  as  he  pleases,  he  must -respect 
the  lives,  limbs,  health  and  property 
of  others   to   the   extent   of   exercising 


jure  others.    Although  he  has  the  right  i  '''*  '"^*  °'**'""y  "^*=  f^""  '''*'^  "*f"*y 
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ia  the  use  of  his  property.  Such  right 
of  dominion  and  enjoyment  in  him  is 
met  and  limited  by  the  same  right  ex- 
isting in  other  people.  He  must  live 
and  let  live.  He  owes  a  duty  to  the 
other  and  he  must  so  use  his  own 
property  as  not  to  injure  him.  At 
least,  negligence  or  willful  misconduct 
on  the  part  of  the  one  in  the  use  of 
his  own  property  resulting  in  injury 
t«  the  other  makes  him  liable.  Powell 
v.  Bentley,  etc.,  Furniture  Co.,  24  W. 
Va.  8©4,  12  S.  E.  10«5,  1«  L.  R.  A. 
63;  Wilson  v.  Phoenix,  etc.,  Powder  Co., 
4«  W.  Va.  413,  21  S.  E.  1«35,  52  Am. 
St.  Rep.  890;  McGregor  v.  Camden,  47 
W.  Va.  193,  34  S.  E.  936;  Snyder  v, 
Philadelphia  Co.,  54  W.  Va.  149,  153, 
46  S.   E.  366. 

The  history  of  common-law  nui- 
sances is  founded  on  what  is  called  the 
absolute  rights  of  liberty  and  property. 
"Each  man  has  the  right  to  that  which 
he  has  oMide  his  own,  and  without  coh- 
trel  or  diminution,  save  by  the  laws  of 
the  land.  H  each  has  k,  all  have  it; 
s«  that  it  follows  from  this  that  each 
one  must  so  use  his  property  and  rights 
as  not  to  injure  those  of  Others.  Each 
has  his  right  for  himself,  and  owes  a 
corresponding  duty  to  the  other." 
Powell  V.  Bentley,  etc.,  Furniture  Co., 
34  W.  Va.  804,  12  S.  E.  1085,  12  L.  R. 
A.  53. 

11.  What  Constitutes  a  Nui- 
sance. 

A.   DEFINITIONS. 
1.    In  General. 

Nuisance  signifies  anything  which 
works  hurt,  inconvenience  or  damage. 
Nuisances  are  of  two  kinds;  public  or 
common  nuisances,  and  private  nui- 
sances.    4  Min.  Inst.   (3d  Ed.)   p.  10. 

The  best  general  definition  of  a 
nuisance  is  the  violation  by  the  de- 
fendant of  that  duty  which  he  owes  so 
to  use  his  property  and  rights  as  not 
to  injure  those  of  others.  Powell  v. 
Bentley,  etc..  Furniture  Co.,  34  W.  Va. 
804,  12  S.  E.  1085,  12  L.  R.  A.  53. 


8.    Private  Nuisances. 

A  private  nuisance  affects  one  or 
mere  as  private  citizens,  and  not  as  a 
part  of  the  public,  and  is  ground  for 
a  civil  suit  only.  Holt,  J.,  in  Powell 
V.  Bentley,  etc..  Furniture  Co.,  34  W. 
Va.  864,  12  S.  E.  1085,  12  L.  R.  A.  53. 
3.   Public  Nuisances. 

To  constitute  a  public  nuisance,  the 
act  done  or  duty  omitted  must  affect 
injuriously  some  thing  or  right  ia 
which  the  community  at  large  have  a 
common  interest.  Powell  v.  Bentley, 
etc.,  Furniture  Co.,  34  W.  Va.  804,  12 
S.  E.  1085,  12  L.  R.  A.  53;  Keystone 
Bridge  Co.  r.  Summers,  13  W.  Va.  478. 

B.    CRITERION  FOR  DETERMIN- 
ING WHAT  IS  A  NUISANCE. 

The  standard  by  which  to  measure 
what  shall  be  deemed  a  nuisance  in  a 
given  case  is  not  the  man  who,  by  rea- 
son of  his  sensitive  nature,  or  by  rea- 
son of  his  habits  or  mode  of  living,  is 
supersensitive  to  the  annoyance  com- 
plained of;  nor,  on  the  other  hand,  the 
man  who  is  abnormally  insensible  to 
such  things.  But  the  standard  must 
be  the  man  of  normal  nervous  sensi- 
bility and  of  ordinary  habits  of  living. 
Powell  V.  Bentley,  etc..  Furniture  Co., 
34  W.  Va.  804,  12  S.  E.  1085.  12  L.  R. 
A.    53. 

"Idiosyncrasies  of  the  person  an- 
noyed. In  fixing  the  standard  by 
which  to  measure  what  shall  be  deemed 
a  nuisance  in  the  given  case,  the  na- 
ture of  the  man  offended,  as  well  as 
the  nature  of  the  thing  offending,  must 
be  considered.  Daniel  Boone,  Ken- 
tucky's famous  pioneer,  represented 
the  county  of  Kanawha  in  the  Virginia 
legislature  about  100  years  ago,  and 
soon  after  left  the  county,  in  part,  it 
is  said,  because  the  throng  of  incomers 
had  become  annoying.  Some  families, 
it  is  said,  think  of  re-establishkig  their 
old  homes  on  lower  Broadway.  Leav- 
ing these  matters  for  local  history,  past 
and  to  come,  to  look  after,  we  know 
that  our  people,  in  a  steadily  increasing 
ratio,  are  crowding  into  the  centers  of 
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population,  seeking  the  conveniences, 
comforts,  and  amenities  of  town  life, 
notwithstanding  its  noise  and  bustle 
and  other  annoyances.  For  such  stand- 
ard it  will  not  do  to  take  the  man 
who,  by  reason  of  his  sensitive  nature, 
inborn  or  acquired,  or  by  reason  of  his 
habits  or  mode  of  living,  is  super- 
sensitive to  the  annoyance  complained 
of;  n*r,  on  the  other  hand,  are  we  to 
take  one  who,  by  nature  or  habit.  Is 
abnormally  insensible  to  such  things. 
The  idiosnycrasies  or  peculiar  habits 
or  modes  of  living  of  neither  class 
fumfsh  the  proper  test;  and  this,  not 
because  the  oversensitive  man  or  man 
in  ill  health  has  less  right,  but  be- 
cause it  is  impossible  in  practice  for 
the  law  to  extend  to  him  exceptional 
immunity  or  protection.  Therefore  we 
must  take  as  our  standard  the  normal 
man;  the  one  of  ordinary  sensibility; 
of  ordinary  habits  of  living;  the  plain, 
well-to-do  people,  who  make  up  the 
great  mass  of  our  busy  world.  If  this 
should  lead  to  hardship  in  particular 
cases,  such  as  sickness,  practical  con- 
venience makes  it  impossible  to  have 
any  other  criterion.  In  such  cases  we 
must  appeal  to  the  humanity  and  good 
will  of  our  neighbor,  rather  than  to 
any  supposed  enforceable  right  of  our 
own."  Powell  v.  Bentley,  etc..  Furni- 
ture Co.,  34  W.  Va.  804;  12  S.  E.  1085, 
1087,  12  L.  R.  A.  53. 

C.        PARTICULAR       NUISANCES 

CONSIDERED. 
1.  Lawful  Business, 
a.   In  General. 

As  a  general  rule,  a  lawful  business 
can  not  be  a  nuisance  per  se,  but  from 
its  surrounding  places  and  circum- 
stances, or  the  manner  in  which  it  is 
conducted,  it  may  become  a  nuisance. 
McGregor  v.  Camden,  47  W.  Va.  193, 
34  S.  E.  936;  Powell  v.  Bentley,  etc., 
Furniture  Co.,  34  W.  Va.  804,  12  S. 
E.  1085;  12  L.  R.  A.  53;  Wilson  v. 
Phoenix  Powder,  etc.,  Co.,  40  W.  Va. 
413,  21  S.  E.  1035,  52  Am.  St.  Rep.  890; 
Pope  V.  Bridgewater   Gas   Co.,  42  W. 


Va.  87,  43  S.  E.  87;  Chambers  v. 
Cramer,  49  W.  Va.  395,  38  S.  E.  691, 
54  L.  R.  A.  545. 

But  it  is  well  settled  that  a  business 
or  transaction  which  is  in  itself  lawful 
may  be  so  used  or  so  conducted  as  t«» 
become  a  nuisance  and  make  the  owner 
liable  for  injury  resulting  therefrom. 
So  a  man  may  make  lawful  use  of  hi^^ 
property,  but  if  he  is  so  negligent  and 
careless  in  the  use  thereof  as  to  inflict 
injury  upon  others,  he  must  answer  in 
damages.  Snyder  v.  Philadelphia  Co.. 
54  W.  Va.  149,  153,  46  S.  E.  366. 

Where  the  prosecution  of  a  business, 
of  itself  lawful,  in  the  neighborhood  of 
a  dwelling  house,  renders  the  enjoy- 
ment of  it  materially  uncomfortable 
by  noises  alone,  the  carrying  on  of  such 
business,  while  it  produces  such  result, 
will  be  restrained  by  a  court  of  equity. 
Snyder  v.  Cabell,  29  W.  Va.  48,  1  S. 
E.  241. 

b.  Blacksmith  or  Machine  Shop. 

A  blacksmith  shop  or  machine  shop 
is  not  a  nuisance  per  se.  Chambers 
V.  Cramer,  49  W.  Va.  395,  38  S.  E. 
691.  54  L.  R.  A.  545. 

c.  Dead  Animals. 

Dead  animals  are  not  per  se  nui- 
sances, and  can  not  be  made  such  by 
legislative  declaration;  and  while  a  mu- 
nicipality has  ample  authority,  in  the 
exercise  of  its  police  power,  to  protect 
the  public  against  nuisances  per  se,  or 
anything  that  is  likely  to  become  an 
offensive  or  dangerous  nuisance,  it  can 
not,  in  the  first  instance,  in  the  absence 
of  such  conditions,  deprive  the  owner 
of  his  property  in  the  carcass  of  a 
dead  domestic  animal  without  due 
process  of  law.  Richmond  v.  Caruth- 
ers,  103  Va.  774,  50  S.  E.  265. 

The  doctrine  fairly  deducible  from 
the  authorities  is  that  an  ordinance, 
which,  immediately  upon  the  death  of 
a  domestic  animal,  and  before  it  be- 
comes a  nuisance  or  dangerous  to  pub- 
lic health,  deprives  the  owner  of  the 
property  therein  and  invests  it  in  the 
public  contractor,  is  a  taking  of  private 
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property  without  due  process  of  law 
within  the  meaning  of  the  fourteenth 
amendment  of  the  constitution  of  the 
United  States,  and,  therefore,  void. 
Richmond  v.  Caruthers,  103  Va.  774, 
777,  50  S.  E.  265. 

The  principle  is  thus  stated  by 
Freund  in  his  late  work  on  Police 
Power,  at  §  522:  **As  long  as  property 
is  not  immediately  dangerous  or  offen- 
sive, it  can  not  be  treated  as  a  nuisance 
per  se.  This  principle  is  well  illustrated 
by  the  law  regarding  the  disposal  of 
carcasses  of  dead  animals.  They  are 
liable  to  become  nuisances,  and  if  not 
cared  for  may  be  treated  as  such;  but 
the  Qwner  does  not  lose  his  property 
in  it  as  soon  as  it  dies.  He  must  be 
given  an  opportunity  to  dispose  of  it, 
since  he  may  realize  something  from 
its  sale;  and  to  give  to  offal  contractors 
immediate  and  exclusive  control  of  all 
<iead  animals,  or  even  to  require  their 
<leposit  at  a  designated  place,  is  taking 
property  without  due  process  of  law." 
Quoted  in  Richmond  v.  Caruthers, 
103  Va.   774,  776,  50  S.   E.  265. 

^  Disorderly  Houses. 

See  the  title  DISORDERLY 
HOUSES,  vol.  4,  p.  726. 

A  house  kept  as  a  house  of  ill  fame, 
and  as  a  resort  for  thieves  and  other 
disreputable  persons,  is  a  public  and 
common  nuisance,  but  the  destruction 
of  the  building  and  its  furniture  is  not 
necessary  to  its  abatement,  and  is  un- 
lawful. Bristol  Door,  etc.,  Co.  v.  Bris- 
tol, 97  Va.  304,  309.  33  S.  E.  588. 

e.  Explosions  and  Explosives. 

Sec  the  title  EXPLOSIONS  AND 
EXPLOSIVES,  vol.  5,  p.  799. 

A  mill,  manufacturing  powder  and 
other  explosives,  and  storing  them 
in  or  dangerously  near  public  places,  is 
a  nuisance  per  se,  and  if  anyone  is 
injured  thereby  by  explosion,  he  may 
recover  damages  without  proof  of  neg- 
ligence in  its  operation.  Wilson  v. 
Phoenix  Powder,  etc.,  Co.,  40  W.  Va. 
413,  21  S.  E.  1035,  52  Am.  St.  Rep.  890; 
Huntington,   etc.,   Development   Co.   v. 


Phoenix  Powder  Mfg.  Co.,  40  W.  Va. 
711,  21  S.  E.   1037. 

It  is  true  the  manufacturer  owns  his 
mill,  and  is  engaged  in  lawful  and  hon- 
orable business;  but  he  has  violated 
th-at  maxim,  centuries  old  in  the  law, 
yet  vital  and  indispensable  in  organized 
society,  where  everyone  must  use  his 
property  to  earn  bread,  "Sic  utere  tuo 
ut  alienum  non  laedas''  (So  use  your 
own  property  that  you  injure  not  an- 
other). This  lawful  but  dangerous 
business,  being  carried  on  where  it  is, 
is  a  public  nuisance.  No  care  can  ex- 
empt it,  situated  where  it  is,  from*  the 
charge  of  being  a  nuisance.  Wood, 
Nuis.,  §  69.  Wilson  v.  Phoenix  Powder, 
etc.,  Co.,  40  W.  Va.  413,  21  S.  E.  1W5, 
1036,  52  Am.  St.  Rep.  890. 

Storage  of  gunpowder  in  a  dty  be- 
ing dangerous,  its  regulation  is  a 
matter  within  the  power  of  the  cor- 
porate authorities,  and  their  judgment, 
as  expressed  in  an  ordinance  requiring 
the  removal  of  powder  magazines,  is 
conclusive  upon  the  courts.  "It  is 
needless,  therefore,  to  inquire  whether 
a  powder  magazine,  in  a  populous  part 
of  a  city,  is  at  common  law  a  nuisance 
per  se,  though  there  are  authorities 
which  hold  that  it  is.  1  Russ.  on 
Grimes,  321;  Cheatham  v.  Shearon,  1 
Swan  (Tenn.)  213.  It  is  sufficient  to 
say  that  the  storage  of  gunpowder  in 
a  city  or  town  being  attended  with 
danger,  its  regulation  is  a  matter  within 
the  power  of  the  corporate  authorities, 
and,  consequently,  the  judgment  of  the 
city  council  as  expressed  in  the  ordi- 
nance requiring  the  removal  of  the 
magazines  in  question,  is  conclusive 
upon  the  courts."  Davenport  v.  Rich- 
mond, 81  Va.  636,  642. 

An  ordinance  passed  August  17,  1882, 
by  the  city  of  Richmond,  without  the 
knowledge  of  Wortham  or  Davenport 
&  Morris,  declaring  their  powder  maga- 
zines dangerous  to  life  and  property, 
and  directing  them  "to  be  removed,  at 
the  expense  of  the  owners,  to  some  re- 
mote locality,"  is  valid.  Davenport  z^ 
Richmond,  81  Va.  636,  637. 
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Where  one  places  a  steam  boiler  upon 
his  premises  and  operates  the  same  in 
lawful  business  with  care  and  skill,  so 
that  it  is  no  nuisance,  in  the  absence  of 
fault  or  negligence  in  him,  he  is  not 
liable  for  damages  to  his  neiglibor  oc- 
casioned by  the  explosion  of  the  boiler. 
Veith  V.  Salt  Co.,  51  W.  Va.  96,  41  S. 
K.  187. 

"Now,  if  this  mill  were  located  in  a 
secluded  place — one  removed  from 
highways — being  in  itself  a  lawful  busi- 
ness, the  case  would  be  different;  it 
would  not  be  a  public  nuisance,  and  to 
recover  for  injury  from  an  explosion  I 
apprehend  the  plaintiff  must  show  neg- 
ligence on  the  defendant's  part.  But  it 
is  contended  that,  as  the  declaration 
alleges  negligence  on  the  part  of  the 
defendant,  it  must  be  proven.  That 
allegation  was  unnecessary,  immaterial, 
and  surplusage,  and  the  law  does  not 
require  anything  but  material  allega- 
tions to  be  proven.  State  v,  Howes,  26 
W.  Va.  110;  State  v.  Hall,  26  W.  Va. 
236;  1  Greenl.  Ev.,  §  51,"  Wilson  v. 
Phoenix  Powder,  etc.,  Co.,  40  W.  Va. 
413,  21  S.  E.  1035,  52  Am.  St.  Rep.  890. 

Constitutional  Law. — An  ordinance 
requiring  the  removal  of  powder  maga- 
zines in  a  city,  the  sites  whereof  were 
sold  by  the  city  council  to-  vendees  for 
the  purpose  of  erecting  thereon  such 
magazines,  does  not  impair  the  obliga- 
tion of  a  previous  valid  contract  with 
that  council  and  does  not  take  private 
property  without  compensation;  but  is 
constitutional,  being  a  valid  exercise  of 
the  police  power.  Davenport  v.  Rich- 
mond, 81  Va.  636. 

Necessity  of  Proving  Negligence. — 
The  manufacture  and  keeping  of  quan- 
tities of  gunpowder,  nitroglycerine,  and 
other  explosives  in  or  dangerously  near 
to  public  places,  such  as  towns  or  high- 
ways, is  a  public  nuisance,  and  indict- 
able as  such.  It  makes  no  difference 
whether  carefully  or  negligently  con- 
ducted and  managed.  Negligence  is 
here  no  material  element.  If  damage 
happen  to  a  person  from  explosion,  the 
injured  party  is  entitled  to  compensa- 


tion without  proving  negligence  on  the 
part  of  the  defendant  He  is  injured 
by  that  which  breaks  the  law  made  for 
his  protection — the  law  against  public 
nuisance.  He  is  in  no  fault,  wlrJe  the 
other  man  is,  and  he  has  received  dam- 
age from  that  other  man's  wrongful 
act.  Wilson  v.  Phoenix  Powder,  etc., 
Co.,  40  W.  Va.  413,  21  S.  E.  1035,  52 
Am.  St.  Rep.  890. 

f.  Mail  Crane. 

A  mail  crane,  used  by  a  railroad  for 
catching  mail  while  the  train  is  in  mo- 
tion, is  not  a  nuisance.  Poling  v.  Ohio 
River  R.  Co.,  33  W.  Va.  645.  18  S.  E. 
782. 

g.  Livery  Stables. 

See  the  title  LIVERY  STABLE 
KEEPERS,  vol.  9,  p.  464. 

Livery  stable  is  not  a  nuisance  per 
se.  Chambers  v.  Cramer'  49  W.  Va. 
395,  402,  38  S.  E.  691,  54  L  R.  A.  545. 

h.    OU  and  Gas  Wells. 

See  the  titles  GAS,  vol.  6,  p.  704; 
MINES  AND  MINERALS,  vol.  9,  p. 
823. 

Nor  are  oil  and  gas  wells  nuisances 
per  se,  and  whether  they  are  nuisances 
to  a  dwelling  house  and  its  appurte- 
nances depends  upon  their  location,  ca- 
pacity and  management;  but  when  sucU 
a  well  has  such  capacity,  management 
and  location  with  regard  to  a  dwelling 
house  and  its  appurtenances  as  ma- 
terially to  diminish  the  value  thereof 
as  a  dwelling,  and  seriously  to  inter- 
fere with  its  comfort  and  enjoyment, 
it  is  an  abatable  nuisance.  McGregor 
V.  Camden,  47  W.  Va.  193.  ?4  S.  E.  936. 

The  operation  of  a  gas  well  i.s  in  no 
sense  unlawful,  and  as  it  is  necessary 
to  relieve  th/e  well  of  Ihe  accumulat  on 
of  water  by  opening  the  gate  and  al- 
lowing it  to  blow  out,  this  operation  is* 
also  lawful  and  can  not  be  regarded  as 
a  nuisance  per  se.  Snyder  v.  Phila- 
delphia Co.,  54  W.  Va.  149,  153,  46  S. 
E.  366. 

In  McGregor  v.  Camden,  47  W  Va. 
193,  34  S.  E.  936,  this  court  lield,  that 
oil  and  gas  wells  are  not  nuisances  per 
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se  and  that,  *i  there  is  any  wa\  that 
such  well  can  be  operated  so  as  not 
to  make  it  a  nuisance,  onl/  the  unlaw- 
ful operarion  thereof  will  be  enjoined. 
Cited  in  Pope  v.  Bridgewater  Gas  Co., 
52  W.  Va.  252,  254,  43  S.  E.  87: 

To  sustain  an  injunction,  inhibiting 
the  drilling  of  an  oil  or  gas  well,  or 
other  business,  not  per  se  constituting 
a  nuisance,  it  lu-j-t  be  shmi^n  Lii.u  :!i^ 
danger  of  injury  from  it  is  impending 
and  imminent  and  the  effect  certain. 
Pope  V.  Bridgewater  Gas  Co.,  52  W. 
Va.  252,  43  S.   E.  87. 

The  drilling  of  a  well  on  a  tract  of 
land  adjacent  to  another  on  which 
there  is  a  producing  well,  and  in  close 
proximity  to  such  producing  well,  can 
not  be  enjoined  on  the  ground  of  dan- 
ger of  ignition  of  gas  from  the  com- 
pleted well  by  fires  in  the  furnace  and 
forges  used  in  drilling  the  other,  when 
it  appears  that  such  danger  would  arise 
only  in  case  it  should  become  neces- 
sary to  open  the  producing  well  for  the 
purpose  of  repairing  the  pumping  ap- 
paratus in  case  of  accident,  and  that 
there  is  no  existing  cause  for  opening 
it,  as  mere  possible,  eventual  or  con- 
tingent danger  is  insufficient.  Pope  v. 
Bridgewater  Gas  Co.,  52  W.  Va.  252, 
43  S.  E.  87. 

The  defendant  was  operating  upon 
land  upon  which  it  held  a  lease  for  oil 
and  gas  purposes  and,  in  erecting  its 
structures  and  placing  its  machinery,  it 
was  doing  what,  ordinarily,  it  would 
have  a  right  to  do,  and  acting  at  a  place 
which,  for  the  purposes  of  the  business 
in  which  it  was  engaged,  belonged  to 
it.  Hence,  the  only  question  is  whether 
it  was  doing  something  upon  its  own 
premises  which  would  injure  the  occu- 
pants or  owners  of  adjoining  property. 
The  drilling  and  operating  of  an  oil 
well  being  a  legitimate  business  and 
lawful  in  its  character,  such  acts  can 
not  be  enjoined  unless  the  circum- 
stances under  which  they  are  per- 
formed ase  such  as  amount  to  a  nui- 
sance,  causing   special    injury    to    such 


occupants  or  owners.     Pope  v.  Bridge- 
water  Gas  Co.,  52  W.  Va.  252,  254,  43 
S.  E.  87. 
i.    Public  Works. 

Public  Nature  of  Work  No  Defense. 
— It  has  been  held,  that  the  public  na- 
ture of  the  work  which  creates  a  nui- 
sance does  not  prevent  a  court  of  equity 
from  enjoining  the  contractor  from  do- 
ing it  in  such  a  manner  as  to  create  a 
nuisance,  especially  when  it  appears 
that  it  might  be  safely  done  in  another 
manner  at  a  small  additional  expense 
to  the  contractor.  Masonic  Temple 
Ass'n  V.  Banks,  94  Va.  695,  27  S.  E. 
490. 
j.    Slaughter  House. 

A  slaughter  house  in  a  city  or  town 
is  not  per  se  a  nuisance,  but  only  prima 
facie  such,  and  may  be  enjoined  when 
it  is  offensive  to  the  senses  and  renders 
the  enjoyment  of  life  and  property  in 
the  neighborhood  uncomfortable.  The 
burden  of  showing  that  it  is  not  a  nui- 
sance is  upon  those  who  engage  in  the 
business.  Pruner  v.  Pendleton,  75  Va. 
516,  40  Am.  Rep.  738. 
k.   Smoke,  Noise  and  Vibration. 

In  General. — When  the  prosecution 
of  a  business,  of  itself  lawful,  in  the 
neighborhood  of  a  dwelling  house,  ren- 
ders the  enjoyment  of  it  materially  un- 
comfortable by  noises  alone  produced 
by  such  business,  then  the  carrying  on 
of  such  business,  while  it  produces  such 
a  result,  is  a  nuisance,  and  will  be  re- 
strained by  a  court  of  equity.  Snyder 
V.  Cabell,  29  W.  Va.  48.  1  S.  E.  241. 

Whistle. — "This  principle  is  very  well 
illustrated  in  a  line  of  decisions  which 
hold  that,  although  it  is  lawful  for  a 
manufacturing  establishment  to  main- 
tain a  steam  whistle,  that  whistle  must 
be  used  with  ordinary  care  and  due  re- 
gard for  the  rights  of  others,  and  if. 
by  the  negligent  use  thereof,  horses  are 
frightened  and  caused  to  run  away  and 
inflict  injury,  the  owner  of  the  plant  is 
liable  for  the  resultant  damages.  Be- 
tween these  cases  and  the  one  now 
under  consideration,  there    is    a     verv 
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close  analogy.  The  principles  upon 
which  they  stand  are  well  established 
by  courts  of  high  standing,  as  well  as 
supported  by  fundamental  principles  of 
law,  and  their  application  to  the  facts 
of  this  case  as  set  forth  in  the  declara- 
tion makes  it  clearly  good."  Snyder  v. 
Philadelphia  Co.,  54  W.  Va.  149,  154, 
46  S.  E.  366. 

"The  use  of  a  steam  whistle  in  a 
manufacturing  establishment  is  not  a 
nuisance  per  se,  but  it  may  be  used  so 
as  to  become  such.  It  has  been  held, 
that  the  sounding  of  the  steam  whistle 
of  a  factory  fifteen  feet  from  the  plat- 
form on  which  a  team  is  being  un* 
loaded  is  gross  negligence  which  will 
render  the  factory  owner  liable,  where 
the  person  in  charge  of  the  team  is  not 
first  warned  by  the  employees  in  charge 
of  the  whistle,  although  the  whistle  is 
in  plain  view  from  such  platform  and 
the  owner  of  the  team,  while  ac- 
quainted with  its  operation,  fails  to 
notify  his  driver  thereof.  If  a  horse, 
frightened  by  such  whistle,  pulls  at  the 
rope  by  which  he  is  hitched,  and  is 
thereby  killed,  the  proprietor  of  the 
establishment  using  the  whistle  will  not 
be  liable  to  pay  damages,  in  any  event, 
if  it  appear  that  the  accident  was  the 
combined  result  of  the  noise  of  the 
whistle  and  the  vicious  habit  of  the 
horse."  1  Thomp.  Neg.,  §  1261.  Sny- 
der V.  Philadelphia  Co.,  54  W.  Va.  149, 
154,  46  S.   E.  366. 

The  noise  of  a  factory,  which  ma- 
terially interferes  with  and  impairs  the 
ordinary  physical  comfort  of  human 
existence,  may  be  treated  as  a  nuisance. 
Powell  V.  Bentley,  etc..  Furniture  Co., 
34  W.  Va.  804,  12  S.  E.  1085,  12  L.  R. 
A.  53. 

A  railroad  company  acting  under  au- 
thority of  law,  whose  road  is  con- 
structed and  operated  with  judgment 
and  caution,  and  without  negligence,  is 
not  liable  to  an  adjacent  landowner  for 
damages  resulting  from  the  noises, 
jarring  and  shaking  of  buildings,  dust 
and  smoke  incident  to  the  running  of 
trains.     No  action  lies  for  the  loss  or 


inconvenience  resulting  from  doing  an 
authorized  act  in  an  authorized  way. 
Fisher  v.  Seaboard  Air  Line  R.  Co.,  lOa 
Va.  363,  46  S.  E.  381. 

Skating  Rink. — Likewise,  a  skating 
rink,  erected  within  a  short  distance 
from  a  dwelling  house,  of  so  noisy  a 
character  as  materially  to  interfere 
with  the  comfort  and  enjoyment  of  the 
inmates  of  such  dwelling,  is  a  nuisance, 
and  may  be  enjoined  by  a  court  of 
equity.  Snyder  v.  Cabell,  29  W.  Va. 
48,  1  S.  E.  241. 

Merry-Go-Round. — It  was  held,  by  ;c 
divided  court  in  Davis  v.  Davis,  40  W 
Va.  464,  21  S.  E.  906,  that  a  merry-go 
round,  run  by  a  steam  engine,  the 
whistle  of  which  blew  every  few 
minutes,  accompanied  by  a  band,  and 
attended  by  a  large,  noisy  and  bois- 
terous crowd  till  after  ten  at  night,  dis- 
turbing some  of  the  people  living  near 
by  it,  was  a  public  nuisance. 

Blowing  Water  Out  of  Gas  Wells.— 
The  owner  of  a  gas  well,  situated  near 
a  public  highway,  may  lawfully  open 
it  for  the  purpose  of  allowing  the  gas 
to  blow  the  water  out  of  it,  although 
the  noise  thereby  made  is  clearly  such 
as  to  frighten  the  horses  of  persons 
riding  or  driving  along  the  highway; 
but,  in  doing  so,  he  must  exercise  care 
not  thereby  to  inflict  injury  upon  such 
persons  or  their  property.  Snyder  v. 
Philadelphia  Co.,  54  W.  Va.  149,  46  S. 
E.  366. 

Persons  using  horses  on  the  highway 
in  close  proximity  to  such  well,  anct 
seeing  an  agent  of  the  owner  at  or 
near  it,  have  the  right  to  presume  that 
he  will  not  open  it  without  warning,  or 
first  looking  for  travelers  on  the  road, 
and  are  not  guilty  of  contributory  neg 
ligence  in  failing  to  turn  and  fly  from 
it,  or  in  failing  to  give  warning  of  theii 
presence.  Snyder  v.  Philadelphia  Co.. 
54  W.  Va.  149,  46  S.  E.   366. 

Loud  Singing,  Talking,  Dancing,  etc. 
— Where  certain  acts,  such  as  loud 
singing,  talking,  dancing,  and  openirtg 
nnd  shutting  of  doors,  are  done  by  a 
person  in  the  use  of  his  premises  as  a 
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dwelling  house,  for  the  mere  willful  and 
malicious  purpose  of  annoying  and  ren- 
dering uncomfortable  his  neighbor,  and 
to  destroy  the  peace  and  quiet  of  his 
home,  and  they  have  such  effect,  they 
amount  to  a  private  nuisance  which  a 
court  of  equity  will  restrain;  while  un- 
der other  circumstances,  the  doing  of 
those  things  in  the  manner  indicated 
would  not  amount  to  a  private  nui- 
sance. Medford  v.  Levy,  31  W.  Va. 
649,  8  S.  E.  302,  13  Am.  St.  Rep.  887, 
2  L.  R.  A.  368. 

2.  Privies. 

Privies  are  prima  facie  nuisances,  and 
although  necessary  and  indispensable 
in  connection  with  the  use  of  property 
for  the  ordinary  purposes  of  habitation, 
yet,  if  they  are  built  or  are  allowed  to 
remain  in  such  a  condition  as  to  annoy 
others  in  the  proper  enjoyment  of  their 
property,  they  arc  nuisances  per  se,  and 
Tender  the  person  erecting  or  using 
them  liable  for  all  the  injurious  conse- 
quences flowing  therefrom.  Trevctt  v. 
Prison  Ass'n,  98  Va.  332,  36  S.  E.  373, 
81  Am.  St.  Rep.  727. 

3.  Erection  of.  Buildings. 

But  the  construction  of  a  building 
seven  feet  distant  from  the  line  of  a 
city  street,  without  the  erection  of  bar- 
riers, is  not  a  nuisance,  nor  wrongful 
per  se.  Emmerson  v.  Fay,  94  Va.  60, 
26  S.  E.  386. 

"Injunction  to  prevent  erection  of 
building  for  manufacturing  purposes, 
on  ground  of  its  being  a  nuisance  to 
an  adjoining  dwelling  house,  will  not 
be  granted,  unless  a  very  strong  case 
is  made,  and  one  which  is  marked  by 
some  very  peculiar  features."  Cham- 
bers V.  Cramer,  49  W.  Va.  395,  402,  38 
S.    E.   691,   54   L.   R.   A.    545. 

That  the  erection  of  a  building  will 
increase  rates  of  insurance  upon  neigh- 
boring property  is  not  ground  for  in- 
junction to  restrain  such  erection. 
Chambers  v.  Cramer,  49  W.  Va.  395, 
38-  S.   E.  691,  54  L.  R.  A.  545. 

4.  Domestic  Broils  between  Families. 
A  court  of  equity  will  discourage,  as 


far  as  it  can,  a  resort  to  its  power  for 
the  purpose  of  interfering  in  mere  do- 
mestic broils.  Therefore,  where  two 
families  are  occupying  rooms  in  the 
same  house,  using  in  common  the  halls 
and  stairways,  equity  will  not  restrain 
the  one  from  committing  a  nuisance 
against  the  other,  unless  the  proof  of 
the  existence  of  such  nuisance  is  clear 
and  strong.  Medford  v.  Levy,  31  W. 
Va.  649,  8  S.  E.  302,  13  Am.  St.  Rep. 
887,  2  L.  R.  A.  368. 

5.   Gaming  Houses. 

See  the  title  GAMING,  vol.  6,  p.  692. 

In  GeneraL — Mere  gaming  is  not,  at 
common  law,  an  offense,  but  only  by 
statute;  but  keeping  a  gaming  house  is 
a  public  nuisance  by  common  law. 
Woods  V.  Cottrell,  55  W.  Va.  476,  481, 
47  S.  E.  275. 

Extent  of  Abatement. — See  post, 
"Abatement,"  VI,  B. 

After  it  is  established  on  judicial  in- 
vcstigation  that  the  property  used  for 
gaming  purposes  is  a  nuisance,  the 
state  has  power  to  abate  it  by  a  sale  or 
destruction  of  the  noxious  article. 
Woods  V.   Cottrell,  55  W.  Va.  476,  47 

5.  E.  275. 

6.  Liquor  Nuisances. 

See  the  title  INTOXICATING 
LIQUORS,  vol.  8,  p.  1. 

In  General.— Under  W.  Va.  Code, 
1899,  ch.  32,  §  318,  a  building  where  in- 
toxicating liquors  are  sold  contrary  to 
law  is  a  common  and  public  nuisance 
and  will  be  abated  as  such.  Cohen  v. 
King  Knob  Club,  55  W.  Va.  108,  46  S. 
E.  799. 

A  corporation  claiming  to  be  a  so- 
cial and  literary  club,  which  requires 
no  qualifications  for  membership  ex- 
cept the  payment  of  an  initiation  fee 
of  one  dollar,  for  which  fee  there  is  is- 
sued to  the  applicant  a  membership 
card  and  a  coupon  with  twenty  tickets 
attached,  each  "good  for  five  cents  for 
games  and  supplies"  which  tickets  are 
received  by  the  general  manager  of  the 
club  in  exchange  for  drinks,  one  ticket 
for  a  glass  of  beer,  and  two  tickets  for 
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a  drink  of  whisky,  and  the  members 
are  permitted  to  buy  such  coupons  with 
five,  ten,  or  twenty  tickets  attached  at 
twenty-five  cents,  fifty  cents,  and  one 
dollar  each,  respectively,  to  be  so  ex- 
changed for  such  drinks  at  such  club. 
Held,  to  be  a  fraudulent  device  to  evaflt 
the  revenue  laws  of  the  state,  and  the 
house,  building  or  place  where  such 
sales  are  made  will  be  held,  taken  and 
deemed  to  be  a  common  and  public 
nuisance,  and  will  be  abated  as  such. 
Cohen  v.  King  Knob  Club,  55  W.  Va. 
108,  46  S.  E.  799. 

Prior  Conviction  of  Owner  Neces- 
sary.— Under  the  West  Virginia  Code, 
§  18,  ch.  32,  declaring  all  houses  where 
intoxicating  liquors  are  sold  contrary 
to  law  to  be  common  and  public  nui- 
sances, it  was  held,  that  no  such  house 
or  place  could  be  abated  without  a  prior 
conviction  of  the  owner  or  keeper 
thereof,  whether  the  same  was  abated 
by  a  decree  in  equity  or  by  a  judgment 
at  law.  Until  that  conviction  takes 
place  it  remains  undetermined  whether 
a  nuisance  exists  or  not;  and  a  court 
will  never  undertake  to  determine  the 
guilt  or  innocence  of  a  party  charged 
with  selling  intoxicating  liquors  con- 
trary to  law.  "Wood  on  the  Law  of 
Nuisance  (page  928,  §  807)  says:  *In 
this  country  as  well  as  in  England,  un- 
less the  party  has  done  something  to 
deprive  himself  of  an  equitable  remedy 
to  restrain  a  continuous  nuisance  after 
the  question  of  nuisance  has  been  de- 
termined in  a  court  of  law,  an  injunc- 
tion will  be  granted,  even  though  no  ! 
actual  damage  results  therefrom.*  Un- 
der the  section  of  our  statute  which  we 
are  considering,  the  question  of  nui- 
sance must  be  determined  by  ascer* 
taining  the  guilt  or  innocence  of  the 
party  accused  of  selling  intoxicating 
liquors  at  the  place  named  in  the  bill 
contrary  to  law;  and  the  section  just 
quoted  from  Wood  on  Nuisance  shows 
that  the  practice  is  to  determine  such 
questions  in  a  court  of  law,  before  a 
court  of  equity  will  interfere  by  in- 
junction."    Hartley  v.  Henretta,  35  W. 


Va.  222,  13  S.  E.  375,  376;  Holt  V 
Brannon,   JJ.,   dissenting. 

Parties.~-Under  §  18,  ch.  32,  of  the 
Code  of  West  Virginia,  declaring  build- 
ings where  intoxicating  liquors  are  sold 
to  be  common  nuisances,  it  is  held,  that 
a  court  of  equity  may  award  an  injunc- 
tion at  the  relation  of  any  citizen.  But 
this  could  not  be  done  in  the  absence 
of  statute  or  of  some  peculiar  or  spe- 
cial injury  to  the  citizen  himself. 
Hartley  v.  Henretta,  35  W.  Va.  222,  la 
S.  E.  375. 

Allegations.— Under  §  18,  ch.  32,  W. 
Va.  Code,  an  allegation  in  a  bill  in 
equity  charging  that  intoxicating  liq- 
uors are  sold  and  vended  by  the  de- 
fendant, at  a  certain  described  house, 
building  or  place  "contrary  to  law"  is 
insufficient  for  uncertainty.  It  should 
further  allege  in  what  manner  such 
liquors  are  sold  and  vended  contrary 
to  law;  as,  without  having  a  state  li- 
cense therefor.  Cohen  v.  King  Knob 
Club,   55  W.   Va.   108,  46   S.   E.   799. 

**An  allegation  in  a  bill  to  abate  a 
nuisance  charging  that  the  defendant  is 
guilty  of  selling  and  vending,  at  the 
house,  building  or  place,  in  the  bill 
described,  intoxicating  liquors  contrary 
to  law,  in  the  language  of  the  statute 
is,  in  my  view  of  the  case,  sufficient  on 
demurrer  and  in  this  opinion  Judge 
Dent  concurs.  If  the  allegation  of  the 
bill  be  true  that  the  defendant  was 
vending  and  selling  intoxicating  liquors- 
contrary  to  law  its  defense  would  be 
the  possession  of  a  license,  and  it  is 
incumbent  upon  ift  to  prove  that  de- 
fense. State  V.  Horner,  52  W.  Va.  373. 
43  S.  E.  89.  However  a  majority  of 
the  court  are  of  the  opinion  that  the 
allegation  should  be  more  specific  and 
allege  in  what  manner  or  in  what  re- 
spect such  selling  and  vending  was  con- 
trary to  law;  as,  doing  so  without  a 
state  license  therefor."  Cohen  v.  King 
Knob  Club,  55  W.  Va.  108,  111,  46  S. 
E.  799. 

Award  of  Injunction  in  Vacation. — 
Under  §  18,  ch.  32,  of  the  West  Vir- 
fifinia    Code,    orovidinar    that    buildinar* 
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where  intoxicating  liquors  are  sold  con- 
trary to  law  shall  be  deemed  nuisances, 
it  was  held,  that  an  injunction  to  re- 
strain and  abate  such  nuisance  may  be 
awarded  in  vacation  as  well  as  in  term 
time,  and  when  granted  in  vacation, 
process  is  awarded  and  the  case  is  regu- 
larly matured  for  a  hearing  like  any 
other  chancery  suit.  Hartley  v.  Hen- 
retta,   35  W.  Va.   222,  13  S.   E.  375. 

Dismissal  of  Injunction. — If  an  in- 
junction is  awarded  under  §  18,  ch.  32, 
W.  Va.  Code,  as  amended  by  ch.  40, 
acts,  1897,  the  state  must  promptly 
prove  its  case,  or,  on  answer  filed, 
plainly  and  positively  denying  all  the 
material  allegations  of  the  bill,  a  mo- 
tion to  dissolve  must  be  sustained,  un- 
less good  and  sufficient  cause  is  shown 
for  further  delay.  State  v.  Reymann, 
48  W.  Va.  307,  37  S.  E.  5«1. 

7.    Obstruction  or  Invasion  of  Streets 
and  Highwajrs. 

See  generally,  the  title  STREETS 
AND  HIGHWAYS. 

a.  In  General. 

Any  obstruction  or  invasion  of  a  pub- 
lic street  or  highway,  without  authority, 
is  a  public,  indictable  "nuisance,  and  an 
injunction  may  be  maintained  to  stop 
or  abate  it,  not  only  by  the  county  or 
municipality,  but  by  an  individaal  pecul- 
iarly and  materially  injured  by  such 
obstruction.  Yates  v.  Warrenton,  84 
Va.  337,  4  S.  E.  818,  10  Am.  St.  Rep. 
860;  Moundsville  v.  Ohio  River  R.  Co., 
37  W.  Va.  92,  16  S.  E.  514,  20  L.  R.  A. 
163;  State  v.  Chesapeake,  etc.,  R.  Co., 
24  W.  Va.  809;  Wees  v.  Coal,  etc.,  R. 
Co.,  54  W.  Va.  421,  46  S.  E.  166;  Pence 
r.  Bryant,  54  W.  Va.  263,  275,  46  S.  E. 
275;  Com.  v.  Beeson,  3  Leigh  821. 

The  public  easement  in  all  of  the 
highways  of  the  state,  wherever 
situated,  is  sacred  from  individual  en- 
croachment, and  all  interference  there- 
with by  private  interests  is  a  continu- 
ing public  nuisance,  subject  to 
abatement  whenever  the  growing 
necessities    of    the    the    people    require 


such  easement  for  the  uses  to  which 
the  land  to  which  it  attaches  was  origi- 
nally dedicated.  Ralston  v.  Weston,  46 
W.  Va.  544,  33  S.  E.  326,  76  Am.  St 
Rep.  834. 

Exceptions  to  General  Rule. — It  is 
also  an  established  general  rule  that 
any  unauthorized  obstruction  which 
necessarily  impedes  or  incommodes  the 
lawful  use  of  a  highway  is  a  public 
nuisance  at  common  law.  1  Wood  on 
Nuisances,  §§  248-250;  Elliott  on  Streets 
and  Roads  (2d  Ed.),  §  645;  Dimmett  t/. 
Eskridge,  6  Munf.  308,  311;  Yates  v. 
Warrenton,  84  Va.  337;  People  v.  Van- 
dcrbilt,  28  N.  Y.  396.  The  general  rule 
mentioned  is  subject  to  a  class  of  ex- 
ceptions which  result  from  the  neces- 
sities of  trade  or  business,  such  as  plac- 
ing building  materials  in  the  street  for 
immediate  use  in  the  erection  of  a 
building;  or  a  merchant  placing  goods 
in  the  street  to  be  removed  to  his  store; 
or  a  coach  or  omnibus  stopping  in  the 
street  to  take  up  or  set  down  passen- 
gers, and  in  many  other  ways;  but  even 
such  privileges  as  these,  born  of  neces- 
sity, must  be  exercised  without  unrea- 
sonable or  unnecessary  delay  in  remov- 
ing such  temporary  obstructions.  A 
reasonable  time  in  which  to  remove 
such  temporary  obstructions  being  such 
time  as  is  required  in  the  ordinary 
course  of  business  for  their  removal. 
Wood  on  Nuisances,  §§  256,  257.  Rich- 
mond V.  Smith,  101  Va.  161,  166,  43  S. 
E.  345. 

b.   Obstruction. 
(1)   In  General. 

From  the  earliest  period  the  com- 
mon law  has  branded  the  closing  or 
obstruction  of  a  highway  as  a  public 
nuisance  indictable  as  a  public  offense, 
and  our  Code,  ch.  43,  §  45,  makes  it  an 
indictable  offense.  4  Bl.  Com.  167. 
Pence  v.  Bryant,  54  W.  Va.  263,  265, 
46  S.  E.  275;  Taylor  v.  Com.,  29  Gratt. 
780. 

An  unauthorized  obstruction  of  the 
public  enjoyment  of  streets  and  public 
places  is  an  indictable  nuisance.    Yates 
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V,  Warrenton,  84  Va.  337,  4  S.  E.  818, 
10  Am.  St  Rep.  860. 

In  Elliott  on  Roads  and  Streets,  it 
is  said  that,  "Public  highways  belong, 
from  side  to  side  and  end  to  end,  to 
the  public,  and  any  permanent  struc- 
ture or  purpresture  which  materially 
encroaches  upon  a  public  street  and  im- 
pedes travel  is  a  nuisance  per  se,  and 
may  be  abated,  notwithstanding  space 
is  left  for  the  passage  of  the  public. 
This  is  the  only  safe  rule,  for,  if  one 
person  can  permanently  use  a  highway 
for  his  own  private  purposes,  so  may 
all,  and  if  it  were  left  to  the  jury  to 
determine  in  every  case  how  far  such 
an  obstruction  might  encroach  upon 
the  way  without  being  a  nuisance  there 
would  be  no  certainty  in  the  law,  and 
what  was  at  first  a  matter  of  small  con- 
sequence would  soon  become  a  burden 
not  only  to  adjoining  owners,  but  to 
all  the  taxpayers  and  the  traveling  pub- 
lic as  well.  Thus,  expediency  forbids 
any  other  rule.  But  even  if  it  did  not, 
the  rule  is  well  founded  in  principle,  for 
it  is  well  settled  that  the  public  are 
entitled,  not  only  to  a  free  passage 
along  the  highway,  but  to  a  free  pas- 
sage along  any  portion  of  it  not  in  the 
actual  use  of  some  other  traveler,  and 
if  this  be  true  it  necessarily  follows  that 
there  can  be  no  rightful  permanent  use 
of  the  way  for  private  purposes."  El- 
liott on  Roads  and  Streets  (2d  Ed.),  § 
645.  Quoted  in  Richmond  v.  Smith,  101 
Va.    161,    167,    43    S.    E.    345. 

Failure  to  Repair  Bridge. — And  if  an 
individual,  without  authority,  for  his 
own  purposes,  or  even  for  the  public 
advantage,  constructs  a  bridge  in  a 
public  road,  it  is  incumbent  on  him  to 
keep  it  in  such  a  condition  as  not  to 
impede  the  free  and  convenient  use  of 
the  highway;  and  if  he  suffers  it  to 
become  ruinous,  so  as  to  operate  as  an 
obstruction,  he  becomes  guilty  of  a  nui- 
sance, for  which  he  is  liable.  Sampson 
V,  Goochland  Justices,  5  Gratt.  241. 

Gate  Across  Public  Road.— A  gate 
erected  across  a  public  road,  without 
leave  of  court,  ts  a  public  nuisance,  and 


any  citizen  passing  that  way  may  re- 
move it,  provided  he  does  so  peaceably. 
The  King  v.  Harrison,  Jeff.  51;  Smart 
V.  Com.,  27  Gratt.  950. 

(2)  Extent  of  Obstruction. 

In  Wood  on  Nuisances  it  is  said: 
'Any  unreasonable  obstruction  of  a 
highway  is  a  public  nuisance,  and  in- 
dictable and  punishable  as  such.  As 
to  precisely  what  the  extent  of  the  ob- 
struction must  be,  in  order  to  create  a 
nuisance,  is  not  definitely  settled  by 
the  cases.  But  it  would  seem  that, 
strictly  speaking,  any  encroachment 
upon  any  part  of  a  highway,  whether 
upon  the  traveled  part  thereof  or  on 
the  sides,  comes  clearly  within  the  idea 
of  a  nuisance.  ♦  ♦  ♦  The  public  is  en- 
titled to  the  full  and  free  use  of  all  the 
territory  embraced  within  a  highway 
in  its  full  length  and  breadth,  not  only 
for  the  purpose  of  public  travel,  but 
also  for  all  the  purposes  legitimately  in- 
cident  thereto,  ♦  *  *  and  it  is  no  de- 
fense that  the  encroachment  is  really 
for  the  benefit  of  the  public."  1  Wood 
on  Nuisances,  §  250.  Richmond  v. 
Smith,  101  Va.  161,  166,  43  S.  E.  345. 

A  partial  obstruction  of  a  public 
highway  is  an  abatable  nuisance.  Dim* 
mett  V.  Eskridge,  6  Munf.  308. 

For  example,  if  a  dam  is  erected  in  a 
different  position  from  that  prescribed 
in  the  inquisition,  in  consequence 
whereof  a  ford  across  a  stream,  being 
part  of  a  public  road  legally  established, 
is  obstructed  and  shut  up,  such  dam  is 
a  public  nuisance  and  may  be  abated. 
Dimmett  v.  Eskridge,  6  Munf.  308, 

(3)  Permanency  of  Obstruction. 

An  obstruction  in  a  street  need  not 
be  permanent  in  order  to  constitute  it 
a  nuisance.  Thus  a  platform  sixty- 
four  feet  long,  twelve  feet  wide,  and 
six  feet  high,  erected  in  a  street,  with 
liberty  to  maintain  and  use  the  same 
for  a  period  of  twelve  consecutive 
days,  and  to  which  large  crowds  are 
da'ly  attracted,  is  per  se  a  nuisance. 
"Richmond  v.  Smith,  10?  Va.  161.  43  S. 
E.  345. 
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"It  is  insisted  by  the  plaintiffs  in  er- 
ror that  the  structure  erected  on  Broad 
street  was  a  temporary  obstruction; 
that,  not  being  permanent,  it  could  not 
be  regarded  as  a  nuisance  per  se.  The 
word  permanent  does  not  always  cm- 
brace  the  idea  of  absolute  perpetuity, 
or  lasting  forever.  An  examination  of 
the  authorities  shows  that  the  ordinary 
acceptation  of  the  word  is  far  from  be- 
ing enforced  in  declaring  a  huisance  to 
be  permanent.  It  is  permanent  in  con- 
tradistinction to  that  class  of  nuisances, 
already  mentioned,  which  are  regarded 
as  temporary,  and  made  necessary  by 
the  exigencies  of  business.  An  enor- 
mous structure,  sixty-four  feet  long, 
twelve  feet  wide,  and  six  feet  high, 
although  not  erected  for  an  indefinite 
period,  would  seem  to  be  suflficiently 
permanent  in  its  nature  to  be  a  nui- 
sance per  se  in  contemplation  of  the 
general  rule  governing  such  cases,  and 
we  can  find  no  warrant  in  the  law  for 
treating  it  as  belonging  to  that  class  of 
temporary  obstructions  made  necessary 
by  the  necessities  of  business."  Rich- 
mond V.  Smith,  101  Va.  161,  167,  43  S. 
E.  345. 

(4)  Obstruction  of  Highway  by  Rail- 
road Company. 

See  the  title  RAILROADS. 

Where  a  railroad  company,  under  li- 
cense to  do  so,  given  by  competent  au- 
thority, takes  and  occupies  a  part  of  a 
public  street  or  highway  for  its  track, 
or  crosses  one,  but  on  condition  that 
it  shall  restore  such  street  or  high- 
way to  its  former  condition,  or  to  such 
condition  as  will  not  necessarily  impair 
its  usefulness  by  impeding  travel,  and 
it  fails  to  comply  with  the  condition, 
then  the  railroad  company  is  guilty  of 
maintaining  a  nuisance  and  may  be  pro- 
ceeded against  by  indictment,  or  equity 
will  abate  the  nuisance  by  mandatory 
injunction.  Moundsville  v.  Ohio  River 
R.  Co.,  37  W.  Va.  92,  16  S.  E.  514,  20 
L.  R.  A.  163;  State  v.  Ohio  River  R. 
Co.,  38  W.  Va.  242,  18  S.  E.  582;  State 
V.  Monongahela   River   R.   Co.,   37  W. 


!  Va.  168,  16  S.  E.  519;  Mason  v.  Ohio 
I  River  R.  Co.,  51  W.  Va.  183,  41  W.  Va. 
418. 

Where  a  railway  company  takes  and 
occupies  a  part  of  a  county  road  with- 
out having  condemned  it,  yet  with  the 
consent  of  the  county  court  duly  given^ 
but  on  the  condition  that  the  company 
shall  restore  the  county  road  to  its 
former  state,  or  to  such  state  as  will 
not  unnecessarily  impair  its  usefulness, 
and  fails  to  comply  with  the  condition, 
the  railway  company  may  be  proceeded 
against  by  indictment  for  maintaining 
a  nuisance,  and  fined  for  obstructing 
and  injuring  the  county  road.  State  v. 
Ohio  River  R.  Co.,  38  W.  Va.  242,  18 
S.  E.  582,  citing  Moundsville  v.  Ohio 
River  R.  Co.,  37  W.  Va.  92,  16  S.  E. 
514,  20  L.  R.  A.  163;  State  v.  Monon- 
gahela River  R.  Co.,  37  W.  Va.  108.  15 
S.  E.  519. 

A  railroad  company  can  not  leave  its 
cars  standing  upon  a  street  crossing, 
or  use  such  crossing  as  a  place  of  de- 
posit or  storage  for  its  cars,  and  thus 
obstruct  public  use  of  the  crossing.  It 
is  only  entitled  to  use  the  crossing  for 
so  long  as  is  reasonably  necessary  to 
pass  over  the  crossing  with  its  cars. 
Mason  v.  Railroad  Co.,  51  W.  Va.  183, 
41  S.  E.  418,  citinja:  Moundsville  v.  Ohio 
River  R.  Co.,  37  W.  Va.  92.  16  S.  E. 
514,  20  L.  R.  A.  163;  State  v.  Monon- 
gahela River  R.  Co.,  37  W.  Va.  108,  16 
S.  E.  519;  State  v.  Ohio  River  R.  Co., 
38  W.  Va.  242,  18  S.  E.  582. 

.An  improper  use,  damaging  to  the 
public,  by  a  railroad  company  of  a 
grant  of  right  of  way  over  the  streets 
of  a  town,  constitutes  a  public  nuisance 
and  is  subject  to  indictment.  Mason  v. 
Railroad  Co.,  51  W.  Va.  183,  41  S.  E. 
418,  citing  State  v.  Monongahela  River 
R.  Co.,  37  W.  Va.  108,  16  S.  E.  519; 
State  V.  Ohio  River  R.  Co.,  38  W.  Va. 
242,  18  S.   E.  582. 

If  a  railroad  company,  under  au- 
thority from  a  county  court  giving  it 
license  to  build  its  road  upon,  along, 
or  across  public  highways  upon  the  ex- 
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press  condition  that  it  shall  restore 
such  highways  to  their  former  state, 
or  to  such  state  as  not  unnecessarily  to 
have  impaired  their  usefulness,  takes 
possession  of  a  part  of  a  public  high- 
way, and  constructs  its  road  upon  it, 
but  fails  to  restore  the  highway  to  such 
state  as  is  required  by  law,  it  is  guilty 
of  maintaining  a  nuisance,  and  may  be 
indicted  under  §  45,  ch.  43,  of  the  West 
Virginia  Code,  notwithstanding  it  has 
such  authority  from  the  county  court. 
State  V.  Monongahela  River  R.  Co.,  37 
W.  Va.   108,  16   S.   E.   519. 

Disobedience  to  Mandate  of  Supreme 
Court. — The  supreme  court  of  appeals 
having  determined  that  a  certain  strip 
of  land  adjacent  to  a  property  owner's 
lot  was  part  of  a  public  highway,  and 
subject  to  the  pttblic  easement  therein, 
and  directed  a  mandatory  injunction  to 
place  the  public  in  possession  of  such 
easement  to  be  awarded  by  the  circuit 
court,  and  such  court  refusing  to  award 
the  same,  and  such  property  owner,  in 
total  disregard  and  in  contempt  of  such 
•adjudication,  proceeding  to  purchase 
other  pretended  titles  to  such  strip  of 
land,  for  the  purpose  of  beclouding  the 
public  easement  therein  and  further 
litigating  the  same,  a  court  of  equity 
will  cancel  such  deeds  in  so  far  as  they 
operate  as  a  cloud  upon  the  public 
easement  and  will  perpetually  enjoin 
the  further  litigation  of  the  public's 
right,  as  an  effort  to  maintain  and  con- 
tinue in  force  a  public  nuisance  in  der- 
ogation of  the  sovereignty  of  the  peo- 
ple of  the  state.  Weston  v.  Ralston, 
48  W.  Va.  170,  36  S.  E.  446. 

Statute  of  Limitations. — The  offense 
of  obstructing  a  highway  by  a  railroad 
company  is  a  continuing  offense,  in 
respect  to  the  bar  of  the  statute  of 
limitations.  State  v.  Ohio  River  R.  Co., 
38  W.  Va.  242,  18  S.  E.  582,  citing 
State  V.  Monongahela  River  R.  Co.,  37 
W.  Va.  108,  16  S.  E.  519;  Moundsville 
V.  Ohio  River  R.  Co.,  37  W.  Va.  92,  16 
S.  E.  514,  20  h.  R.  A.  163;  1  Bish., 
Crim.  Law  (8th  Ed.),  §  433;  Elliott, 
Roads   &  Streets,   490,  493. 

10  Va-3.^ 


(5)    Telephone  Poles  in  the  Highway. 

See  the  title  ABUTTING  OWN- 
ERS, vol.  1,  p.  69. 

The  unlawful  erection  of  telephone 
poles,  and  the  stringing  of  wires 
thereon  may  constitute  a  nuisance  as 
to  the  abutting  owners  on  such  street. 
McEldowney  v.  Lowther,  49  W.  Va. 
348,  38  S.  E.  644.  See  also,  Maxwell  :•. 
Central  District,  etc.,  Tel.  Co.,  51  W. 
Va.  121,  41  S.  E.  125. 

c.  Appropriation  by   Private   Individ- 

uals. 

Streets  and  sidewalks  are  designed 
for  the  use  of  the  public,  and  the  use  of 
them  by  an  individual  simply  for  his 
own  convenience  and  accommodation, 
unaccompanied  by  any  public  use.  as 
for  drains,  private  crossings,  sewers, 
vaults,  cess  pools  or  other  obstructions, 
or  excavations,  is  unauthorized,  and 
essentially  a  nuisance,  for  which  such 
individual  is  liable  for  all  damages  sus- 
tained in  consequence  of  improper  ap- 
propriation of  the  street  or  sidewalk  to 
his  mere  personal  use.  O'Hanlin  v. 
Carter  Oil  Co.,  54  W.  Va.  510.  46  S. 
E.  565,  following  Curry  v.  Mannington, 
23  W.  Va.  14. 

d.  Prescription. 

Any  encroachment  on  a  public  street, 
dedicated  to  the  use  of  the  public,  is  a 
nuisance,  which  is  not  helped  or  aided 
by  lapse  of  time.  Yates  v.  Warrenton, 
84  Va.  337,  4  S.  E.  818,  10  Am.  St.  Rep. 
860. 

e.  Remedies. 

See  post,  "Remedies,"  VI. 

"The  principle  that  streets  and  pub- 
lic places  belong  to  the  general,  rather 
than  to  the  local,  public,  is  one  of  great 
importance,  and  has  been  sometimes 
overlooked  by  the  courts,  because  they 
are  public  (whether  the  technical  fee 
be  in  the  adjoining  owner,  in  the  origi- 
nal proprietor,  or  in  the  municipality  in 
trust  for  the  public  use).  Any  unau- 
thorized obstruction  of  the  public  en- 
joyment is  an  indictable  nuisance,  and 
the  proper  officer  of  the  commonwealth 
may  proceed  in  the  name  of  the  public, 
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by  bill  in  equity,  for  an  injunction  or 
relief,  or  by  other  appropriate  action 
•r  proceedings  to  vindicate  the  rights 
of  the  public  against  encroachment,  or 
denial  by  individuals.  So,  when  by  its 
charter  or  constituent  act  a  munici- 
pality has  the  usual  control  and  super- 
vision of  the  streets  and  public  places, 
it  may,  in  its  corporate  name,  institute 
judicial  proceedings  to  prevent  or  re- 
move obstructions  thereon."  Yates  v. 
Warrenton,  84  Va.  337,  339,  4  S.  E.  118, 
10  Am.   St.   Rep.   860. 

"Where  a  municipality  has  control 
of  streets  it  may  in  its  corporate  name 
institute  judicial  proceedings  to  pre- 
vent or  remove  obstructions  thereon." 
Yates  V.  Warrenton,  84  Va.  337,  4  S. 
E.  818,  10  Am.  St.  Rep.  860;  Dillon 
Mun.  Corp.,  §  659;  3  Pom.  Eq.,  §§  1349, 
1350;  1  High,  Injunc,  §|  768;  769; 
Wood,  Nuis.,  §  729.  Weston  v.  Ral- 
ston, 48  W.  Va.  170,  194,  36  S.  E.  446. 
S.  Diversion,  Pollution  or  Obstruction 
of  Watercourses. 

See  generally,  the  title  WATERS 
AND  WATERCOURSES. 

a.  Diversion. 

The  diversion  of  a  natural  stream  is 
a  private  nuisance,  for  which  a  court  of 
equity  will  grant  relief  by  way  of  in- 
junction at  the  suit  of  the  injured 
party.  The  jurisdiction  is  founded  on 
the  notion  of  restraining  irreparable 
mischief.  Carpenter  v.  Gold,  88  Va. 
551,  14  S.   E.  329. 

Where  the  boundary  between  com- 
plainant's and  defendant's  tracts  was 
a  stream  which  supplied  both  with 
water,  and  latter  diverted  the  water  by 
means  of  a  ditch,  depriving  former  of 
access  to  it,  and  thereby  greatly  and 
irreparably  injuring  him;  held,  he  is 
entitled  to  equitable  relief.  Carpenter 
V.  Gold,  88  Va.  551,  14  S.  E.  329. 

b.  Pollution. 

The  natural  pollution  of  water  in  its 
flow  through  populous  regions  of  coun- 
try can  not  ordinarily,  be  restrained. 
But  any  use  of  a  stream  that  materially 
fouls  or  adulterates  the  water,  or  the 


deposit  or  discharge  therein  of  any 
filthy  or  noxious  substance,  that  so  far 
affects  the  water  as  to  impair  its  value 
for  the  ordinary  purposes  of  life,  will 
be  deemed  a  violation  of  the  rights  of 
the  lower  riparian  proprietor,  for  which 
he  will  be  entitled  to  redress.  And  any- 
thing that  renders  the  water  less  whole- 
some than  when  in  its  ordinary  natural 
state,  or  which  renders  it  offensive  to 
taste  or  smell,  or  that  is  naturally  cal- 
culated to  excite  disgust  in  those  using 
the  water  for  the  ordinary  purposes  of 
life,  will  constitute  a  nuisance,  which 
may  be  restrained  by  injunction.  Tre- 
vett  V.  Prison  Ass'n,  98  Va.  332,  36  S. 
E.  373,  81  Am.  St.  Rep.  727,  6  Va.  Law 
Reg.   148. 

Thus,  the  pollution  of  the  water  of 
a  natural  stream  by  artificial  drainage 
which  causes  sewage  to  flow  into  the 
stream,  whether  done  by  a  private  or 
municipal  corporation  or  by  an  individ- 
ual, constitutes  a  nuisance  which  en- 
titles the  lower  riparian  owner  to  dam- 
ages therefor.  Trevett  v.  Prison  Ass'n, 
98  Va.  332,  .36  S.  E.  373.  81  Am.  St. 
Rep.   727,  6  Va.  iTaw  Reg.   148. 

c   Obstruction. 

Private  Nuisance. — Likewise,  it  is  a 
private  nuisance  to  obstruct  a  drain 
or  natural  stream,  so  as  to  throw  the 
water  back  on  a  neighbor's  land. 
Amick  V.  Tharp,  13  Gratt.  564,  67  Am. 
Dec.  717;  Burwell  v.  Hobson,  12  Gratt. 
332;  Switzer  v.  McCulloch,  76  Va.  777; 
Masonic  Temple  Ass'n  v.  Banks,  94 
Va.  695,  27  S.  E.  490. 

And  there  is  no  distinction  in  prin- 
ciple or  authority  between  obstructing 
the  flow  of  a  stream  at  its  ordinary 
level  and  in  time  of  flood.  Burwell  v. 
Hobson,  12  Gratt.  322,  65  Am.  Dec.  247. 

Obstructing  a  stream  so  as  to  cause 
it  to  flood  the  cellar  of  another  is  a 
nuisance.  Masonic  Temple  Ass'n  v. 
Banks,  94  Va.  695,  27  S.  E.  490,  citing 
Burwell  v.  Hobson,  12  Gratt.  322; 
Amick  V.  Tharp,  13  Gratt.  564,  67  Am. 
Dec.  787:  Norfolk,  etc.-,  R.  Co.  v.  Car- 
ter, 91  Va.  587,  22  S.  E.  517. 
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Every  person  through  or  past  whose 
lazU  a  natural  watercourse  runs,  has 
a  right  inseparably  annexed  to  the  soil 
and  passing  with  it,  to  use  it  reason- 
ably, and  no  proprietor  above  or  below 
has  a  right  to  obstPuct  it;  and  every 
riparian  owner  owns  to  the  middle  of 
a  n^nnavigable  stream.  Carpenter  v. 
Gold,  88  Va.   551,   14  S.   E.   329. 

Injuries  to  Mill  Owners.— It  has 
been  held,  that  a  fill  or  bar  made  in  a 
s^eam  by  blasting  and  throwing  into 
it  rock  and  other  refuse  material  in  the 
work  of  the  construction  of  a  railroad, 
which  fill  is  not  necessary  for  the  con- 
struction and  maintenance  of  the  rail- 
road, and  which  entails  injury  to  a  mill 
situate  on  such  residue,  is  a  private 
nuisance,  and  ground  of  action  against 
the  company.  Watts  v.  Norfolk,  etc., 
R.  Co.,  39  W.  Va.  196,  19  S.  E.  521,  45 
Am.  St.  Rep.  894,  23  L.   R.  A.  674. 

So,  also,  the  erection  of  a  boom  in 
such  close  proximity  to  a  mill,  without 
consent  of  the  owner  thereof,  as  to 
inrtpede  the  flow  of  water,  and  thereby 
cause  a  deposit  of  sand  and  other  sedi- 
ment immediately  below  the  dam  of 
such  mill,  whether  a  natural  or  an  arti- 
ficial structure,  in  such  manner  as  to 
destroy  in  an  appreciable  degree  the 
power  of  such  fall  or  dam,  creates  an 
unlawful  nuisance,  and  renders  the 
owner  of  such  boom  liable  to  the  mill 
owner  for  the  damages  occasioned  by 
the  creation  and  continuance  of  such 
nuisance.  Pickens  v.  Coal  River  Boom, 
etc.,  Co.,  51  W.  Va.  445,  41  S.  E.  400, 
90  Am.   St.  Rep.  819. 

If  one  has  granted  a  right  of  way 
over  his  land  to  a  railroad  company,  a 
"fiU,"  or  "bar,"  made  in  a  stream  by 
blasting  and  throwing  into  it  rock  and 
other  refuse  matter  in  the  work  of  con- 
structing the  road  which  is  not  neces- 
sary for  the  construction  and  mainte- 
nance of  the  railroad,  and  which  injures 
a  mill  situated  on  the  residue  of  the 
land,  is  an  injury  in  the  nature  of  a 
nuisance,  and  a  ground  of  action 
against  the  company.  Watts  v.  Nor- 
folk, etc.,  R.  Co.,  39  W.  Va.  196,  19  S. 


E.  521,  45  Am.  St.  Rep.  894,  23  L.  R.  A. 
674. 

The  erection  of  a  logging  boom  in 
a  navigable  or  floatable  stream  in  such 
close  proximity  to  a  mill  thereon  as 
to  impede  the  flow  of  the  water  and 
cause  a  deposit  of  sand  and  sediment 
immediately  below  the  milldam, 
thereby  destroying,  in  an  appreciable 
degree,  the  water  power  of  such  dam, 
creates  a  nuisance,  and  renders  the 
boom  owner  liable  to  the  mill  owner  . 
for  the  damages  caused  thereby.  Pick- 
ens V.  Coal  River  Boom,  etc.,  Co.,  51 
W.  Va.  445,  41  S.  E.  400,  90  Am.  St, 
Rep.  819. 

Altering  a  bridge  so  as  to  reduce  the 
distance  between  the  abutments  to 
ninety-two  feet,  when  the  natural  chan- 
nel of  the  stream  is  one  hundred  and 
fifty  feet  wide,  so  that  the  surface  of 
the  water  is  raised  at  the  plaintiff's  mill- 
dam  five  feet,  and  the  plaintiff's  prem- 
ises are  injured  in  a  freshet,  although 
before  the  alteration  there  was  no  dam- 
age from  freshets,  is  an  actionable  nui- 
sance. Taylor  v.  Baltimore,  etc.,  R, 
Co.,  33  W.  Va.  39,  10  S.  E.  29. 

Authority  from  County  Court. — See 
post,  "Legalizing  Nuisances,"   II,  E. 

But  a  dam  erected  in  a  floatable 
stream  to  furnish  power  to  operate  a 
mill  useful  to  the  public,  under  au- 
thority duly  had  from  a  county  court, 
is  not  a  public  nuisance,  though  with- 
out a  sluice,  and  though  it  obstructs 
navigation;  and,  therefore,  a  railroad 
company  which,  by  an  unlawful  act  in 
the  construction  of  its  road,  inf!icts  in- 
jury upon  the  mill,  can  not  excuse  it- 
self for  the  wrong  by  the  plea  that  such 
dam  is  a  public  nuisance.  Watts  v. 
Norfolk,  etc.,  R.  Co.,  39  W.  Va.  196, 
19  S.  E.  521,  45  Am.  St.  Rep.  894,  23 
L.  R.  A.  674.  Compare  Gaston  v.  Mace, 
33  W.  Va.  14,  10  S.  E.  60,  25  Am.  St. 
Rep.  848,  5  L.  R.  A.  392. 

D.     LOCALIT  Y— CONVENIENT 
PLACE. 

"Homes  and  factories.  According  to 
our   settled   notions    and   habits,   there 


516 


Nuisances 


arc  convenient  places — one  for  the 
home,  one  for  the  factory;  but,  as  often 
happens,  the  two  must  be  so  near  each 
other  as  to  cause  some  inconvenience. 
The  law  can  not  take  notice  of  such  in- 
convenience, if  slight  or  reasonable,  all 
things  considered,  but  applies  the  com- 
mon-sense  doctrine  that  the  parties 
must  give  and  take,  live  and  let  live; 
for  here  extreme  rights  are  not  en- 
forceable rights — at  any  rate,  not  by 
injunction.  See  Bish.  Non-Cont.  Law, 
§  418,  and  cases  cited.  Convenient 
place.  But  the  term  'convenient  place' 
does  not  mean  the  one  best  for  the 
profit  and  convenience  of  the  owner  of 
the  oflFensive  factory,  but  the  one 
where  it  shall  cause  no  actionable  in- 
jury to  others.  One  nuisance  does  not 
justify  another;  still  it  may  be  taken 
as  one  of  the  surrounding  circum- 
stances to  be  considered  in  determin- 
ing whether  or  not  the  other  be  a  nui- 
sance." Powell  V.  Bentley,  etc.,  Furni- 
ture Co.,  34  W.  Va.  804,  12  S.  E.  1085, 
1087,  12  L.  R.  A.  53;  Pope  v.  Bridge- 
water  Gas  Co.,  52  W.  Va.  252,  256,  43 
S.  E.  87;  Wilson  v.  Phoenix  Powder, 
etc.,  Co.,  40  W.  Va.  413,  21  S.  E.  1035, 
52  Am.  St.  Rep.  890. 

E.    LEGALIZING   NUISANCES. 
1.   In  General. 

By  Legislature. — Where  a  person  or 
corporation  is  authorized  by  the  legis- 
lature by  an  express  statute  to  do  an 
act,  or  by  the  council  of  a  city  or  town 
to  which  the  power  to  authorize  it  has 
been  delegated  by  a  legislative  act, 
such  person  or  corporation  can  not  be 
regarded  as  committing  a  nuisance  in 
the  execution  of  such  act,  nor  pro- 
ceeded against  merely  upon  the  theory 
tha.t  it  is  a  nuisance,  either  at  law  or 
in  equity.  But  if  the  act  is  done  care- 
lessly and  unskillfully,  and  damage  re- 
sults therefrom,  they  will  be  respon- 
sible. Spencer  v.  Point  Pleasant,  etc., 
R.  Co.,  23  W.  Va.  406;  Arbenz  v. 
Wheeling,  etc.,  R.  Co.,  33  W.  Va.  1, 
^0  S.  E.  14.  5  L.  R.  A.  371;  Taylor  v. 
Baltimore,  etc.,  R.  Co.,  33  W.  Va.  39, 


10  S.  E.  29;  Watson  v.  Fairmont,  etc., 
R.  Co.,  49  W.  Va.  528,  39  S.   E.   193. 

"That  can  not  be  a  nuisance,  such  as 
o  give  a  common-law  right  of  action, 
which  the  law  authorizes.  We  refer 
t,o  an  action  at  common  law,  such  as 
this.  A  legislature  may,  and  often 
does,  authorize  and  even  direct  acts  to 
be  done  which  are  harmful  to  individ- 
uals, and  which,  without  the  authority, 
would  be  nuisances;  but  in  such  a  cas*, 
if  the  statute  be  such  as  the  legislature 
has  power  to  pass,  the  acts  are  lawful, 
and  are  not  nuisances,  unless  the  power 
has  been  exceeded.  In  such  grants  of 
power  a  right  to  compensation  for  con- 
sequential injuries  caused  by  the  au- 
thorized erections  may  be  given  to 
those  who  suffer,  but  then  the  right  is 
a  creature  of  the  statute.  It  has  no  ex- 
istence without  it.  If  this  were  not  so, 
the  suffering  party  would  be  entitled 
to  repeated  actions,  until  an  abatement 
of  the  erections  would  be  enforced,  or 
perhaps  he  might  restrain  them  by  in- 
junction." Fisher  v.  Seaboard  Air  Line 
R.  Co.,  102  Va.  363,  369,  46  S.  E.  381. 

By  City  CounciL — In  McEldowneyv. 
Lowther,  49  W.  Va.  348,  38  S.  E.  644, 
it  was  held,  that  a  person  owning 
property  adjoining  a  street  can  re- 
strain a  telephone  company  from  erect- 
ing poles  and  stringing  wires  on  the 
side  of  the  street  next  to  his  property, 
when  the  council  has  authorized  the 
erection  of  only  one  line  on  that 
street,  and  the  company,  in  pursuance 
of  the  ordinance,  has  already  put  its 
one  line  up  on  the  other 'side  of  the 
street;  the  plaintiff  showing  that  the 
erection  of  the  second  and  unauthor- 
ized line  will  be  injurious  to  him.  Had 
the  council  authorized  it.  the  second 
line  might  have  been  put  up,  although 
injurious   to   the   property  holder. 

Though  a  town  license  may  remove 
the  case  of  a  public  nuisance,  it  can  not 
that  of  a  private  nuisance.  Guinn  v. 
Ohio  River  R.  Co.,  46  W.  Va.  151,  35 
S.  E.  87,  6  Am.  St.  Rep.  806,  citing 
Spencer  v.  Point  Pleasant,  etc.,  R.  Co.v 
23  W.  Va.  406. 
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"The  only  other  question  worthy  of 
consideration  presented  ky  this  record 
is  as  to  whether  the  plaintiff  is  entitleci 
to  enjoin  the  erection  of  such  telephone 
poles  as  a  public  nuisance  specially 
damaging  his  property.  If  the  defend- 
ant was  clothed  with  proper  legal  au- 
thority to  erect  such  poles,  although 
they  may  be  a  specific  damage  to  plain- 
tiffs property  and  he  be  entitled  to  sue 
therefor,  he  could  not  maintain  his  in- 
junction. For  that  which  is  lawful  for 
a  person  to  do  can  not  be  enjoined  as 
a  nuisance.  On  the  other  hand,  if  the 
defendant  has  failed  to  show  legal  au- 
thority for  its  conduct,  the  plaintiff  is 
entitled  to  his  injunction.  Cook  v.  Tot- 
ten,  49  W.  Va,  177,  38  S.  E.  491;  Mc- 
Eldowney  v.  Lowther,  49  W.  Va.  341, 
38  S.  E.  844."  Maxwell  v.  Central  Dis- 
trict, etc,  Tel.  Co.,  51  W.  Va.  121,  124, 
41  S.  E.  125. 

By  County  Court.— It  has  been  held, 
from  the  earliest  times,  that  the  county 
courts  have  power  to  give  license  to 
erect  nuisances,  such  as  gates  on 
highways.     King  v.   Harrison,  Jeff.  51. 

Although  leave  has  been  g^ven  by 
the  county  court  to  erect  a  mill  ac- 
cording to  the  provisions  of  the  stat- 
ute, yet  that  is  no  bar  to  a  public 
prosecution  or  private  action  for  in- 
juries, other  than  those  actually  fore- 
seen, and  estimated  by  the  inquest. 
Com.  V.  Paris,   5   Rand.  691. 

A  dam  erected  in  a  floatable  stream 
to  furnish  power  to  operate  a  mill  use- 
ful te  the  public,  under  authority  duly 
had  from  a  county  court,  is  not  a  pub- 
lic iiuisance,  though  without  sluice,  and 
though  it  obstruct  navigation;  and  a 
railroad  company  which,  by  an  unlaw« 
ful  act  in  the  construction  of  its  road, 
inflicts  injury  upon  the  mill,  can  not 
excuse  itself  for  the  wrong  by  the  plea 
that  such  dam  is  a  public  nuisance. 
Watts  V.  Norfolk,  etc.,  R.  Co.,  39  W. 
Va.  196,  19  S.  E.  521,  23  L.  R.  A.  674, 
45  Am.  St.  Rep.  894. 

The  county  court  authorizes  W.  to 
erect  a  toll  gate  on  a  turnpike  road  in 
the  county,  and  take  toll  thereon  at  a 


rate  fixed,  he  being  bound  to  keep  tho 
road  in  order.  S.  &  M.  came  with  their 
teams  to  the  gate,  which  they  found 
shut  and  fastened.  They  demanded 
that  the  gate  should  be  opened,  and 
the  gatekeeper  demanded  the  usual 
tolls  before  opening  the  gate.  S.  &  M. 
refused  to  pay  the  tolls,  and  the  gate- 
keeper refused  to  open  the  gate. 
Thereupon  S.  &  M.  broke  down  and 
destroyed  the  gate,  and  passed  through 
without  paying  tolls.  Held,  W.  hav- 
ing erected  the  gate  under  the  author- 
ity of  the  county  court,  whether  or  not 
the  court  had  authority  to  make  the 
order,  S.  &  M.  were  guilty  of  a  mis- 
demeanor under  the  statute.  Code  of 
1873,  ch.  188,  §  28.  Smart  v.  Com.,  27 
Gratt.  950. 

2.  License  Must  Be  Strictly  Followed 
Acts  done  pursuant  to  the  license  are 
sheltered  under  it;  but,  if  they  depart 
from  its  obligation  to  an  extent  to  be 
contrary  to  the  law,  they  are  not  shel- 
tered, and  are  as  if  the  license  had  not 
been  granted.  That  license  can  not  be 
appealed  to  for  justification  when  it  has 
been  violated  in  letter  and  spirit.  It 
could  only  be  justified  by  performance 
of  the  condition.  Authorities  to  sus- 
tain this  proposition  are  many.  "Where 
one  has  a  license  to  interfere  with  a 
highway — as  where  a  railroad  company 
has  authority  to  lay  its  track  along,  un- 
der, or  over  a  highway — the  terms  of 
the  license,  so  far  as  it  directs  the  man- 
ner of  such  interference,  must  be  com- 
plied with.  Interference  in  any  other 
mode  is  a  public  nuisance."  Mounds- 
ville  V.  Ohio  River  R.  Co.,  37  W.  Va. 
92,  16  S.  E.  514,  20  L.  R.  A.  163. 

License  from  a  city  council  to  a  rail- 
road company  to  build  its  road  across, 
along,  or  upon  a  public  street  gives  it 
no  power  to  destroy  the  street,  and  the 
company  is  bound  to  restore  the  street 
to  its  former  state,  or  to  such  state  as 
not  unnecessarily  to  have  impaired  its 
usefulness  for  the  public,  and  also  to 
build  proper  crossings  over  the  rail- 
road,  and   keep    them    in    good   repair. 
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If  it  fail  to  do  so,  the  company  may  be 
compelled  to  do  so  by  mandamus;  and, 
as  the  company  is  guilty  of  maintain- 
ing a  nuisance,  equity  may  entertain  a 
bill  to  abate  such  nuisance,  and  may 
compel  the  company  to  perform  its 
duty.  Moundsville  v.  Ohio  River  R. 
Co.,  37  W.  Va.  92,  16  S.  E.  514,  20  L. 
R.  A.  163. 

F.    MOTIVE  AND  INTENT. 

While  the  doing  of  certain  acts  by  a 
person  in  the  use  of  his  premises  as  a 
dwelling  house  might  not  in  themselves 
amount  to  a  private  nuisance,  yet  when 
the  same  acts  are  done  wantonly  and 
maliciously,  for  the  mere  purpose  of 
annoying  his  neighbor,  and  to  destroy 
the  peace  and  quiet  of  his  home,  and 
they  have  such  effect,  they  may  amount 
to  a  nuisance  which  a  court  of  equity 
will  restrain.  Medford  v.  Levy,  31  W. 
Va.  649,  8  S.  E.  302,  13  Am.  St.  Rep. 
887,  2  L.   R.   A.   368. 

III.  Acquiescence  and  Estoppel. 

A.   IN  GENERAL. 

A  person  who  licenses,  permits  or 
acquiesces  in  the  establishment  of  a 
costly  nuisance  can  not  invoke  the  aid 
of  a  court  of  equity,  even  though  it 
proves  more  annoying  and  injurious 
than  he  anticipated,  but  he  will  be  left 
to  his  remedy  at  law,  if  any.  If  he  can 
not  sue  at  law,  neither  can  he  sue  in 
equity.  Huntington,  etc.,  Development 
Co.  V.  Phoenix  Powder  Mfg.  Co.,  40 
W.  Va.  711,  21  S.  E.  1037;  Miller  v. 
Hare,  43  W.  Va.  647,  28  S.  E.  722,  39 
L.    R.    A.   491. 

Thus,  where  the  plaintiff,  at  the  time 
of  his  purchase  from  the  defendant, 
who  was  a  joint  tenant  with  another, 
knew  that  the  stream  through  the  land 
had  been  partially  polluted  by  a  tan- 
nery upon  the  lands  of  the  defendant, 
and  also  that  a  new  and  enlarged 
steam  tannery  was  then  being  erected 
by  the  defendant  at  great  expense,  and 
with  this  knowledge  he  proceeds  with 
the  execution  of  the  contract  by  con- 
tinuing in  the  possessien  of  the  prop- 


erty, making  all  the  payments  without 
objection,  aad  finally,  after  the  lapse  of 
three  years,  accepting  a  deed  without 
expressing  dissatisfaction  with  the 
property  in  its  then  condition,  he  can 
not  afterwards  complain  that  the  tan- 
nery is  a  nuisance  and  thereby  obtain 
compensation  in  damages  from  the  de- 
fendant. Lowenback  v,  Switzer,  1  Va. 
Dec.   141. 

So  also  where  a  company  engaged  in 
the  manufacture  of  powder  and  orher 
explosives,  without  misrei^resentation 
or  concealment  on  its  part,  is  indirced 
to  locate  its  works  at  great  expense  on 
and  adjacent  to  the  property,  and  for 
the  prospective  benefit  of  the  land  im- 
provement company,  such  latter  com- 
pany can  not  en}oin  the  continuance  of 
such  works  as  a  nuisance,  on  discover- 
ing that  the  proximity  of  such  powder 
works  has  dimmished  instead  of  en- 
hanced the  value  of  its  adjoining  ter- 
ritory. Huntington,  etc.,  Development 
Co.  V,  Phoenix  Powder  Mfg.  Co.,  40  W. 
Va.  711,  21   S.  E.  1037. 

A  party  who  leases  the  river  bank  in 
front  of  his  land  to  another  for  the 
use  of  a  boem  t«  be  operated  in  the 
river  opposite  said  land,  and  who,  after 
the  boom  is  constructed,  receives  rent, 
year  after  year,  fr«m  the  boom  com- 
pany for  said  land  without  protest,  is 
estopped  from  objecting  to  the  manner 
in  which  the  boom  is  constructed. 
Rogers  V.  Coal  River,  etc.,  Driving  Co.^ 
39  W.  Va.  272,  19  S.  E.  401. 

H.,  after  acquiescing  and  even  as- 
sisting M.  in  maintaining  a  boom  for 
the  catching  and  preserving  of  ties> 
timber,  etc.,  and  receiving  the  benefits 
thereof  in  the  saving  of  large  numbers 
of  his  ties  at  an  expense  far  less  than 
it  must  have  cost  him  if  they  had  passed 
beyond  the  boom,  can  not,  in  a  court 
of  equity,  be  heard  to  say  that  the 
boom  was  constructed  and  maintained 
in  violation  of  law,  and  was  a  public 
nuisance,  interfering  with  steamboat 
navigation,  and  therefore  that  he  should 
not  be  required  to  pay  a  just  and  rea- 
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sonablc  campcnsation  for  the  catching 
and  prescFving  of  his  said  ties  in  said 
boom.  Miner  v.  Hare,  43  W.  Va.  647, 
28   S.   E.  722,  39   L.    R.   A.  491. 

Estoppel  of  Municipality  to  Abate 
Nuisances. — It  is  beyond  the  power  of 
the  town  council  to  contract  away  the 
authority  to  prevent  or  abate  nuisances, 
and  if  they  should  do  so,  their  acts  arc 
ultra  vires,  null  and  void,  and  the  town 
is  not  bound  thereby,  nor  made  liable 
to  damages  by  reason  of  a  breach  of 
such  void  contract.  Parkersburg  Gas 
Co.  V.  Parkersburg,  30  W.  Va.  435,  4  S. 
E.  650;  Spilman  v.  Parkersburg,  35  W. 
Va.  605,  14  S.  E.  279;  Wood  v.  Hinton, 
47  W.  Va.  645,  35  S.  E.  824. 

An  ordinance  requiring  the  removal 
of  powder  magazines  in  a  city,  the  sites 
whereof  were  sold  by  the  city  council 
to  vendees  for  the  purpose  of  erecting 
thereon  such  magazines,  does  not  im- 
pair the  obligation  of  a  previous  valid 
contract  with  that  council  and  does  not 
take  private  property  without  compen- 
sation; but  is  constitutional,  being  a 
valid  exercise  of  the  police  power. 
Davenport  v.  Richmond,  81  Va.  636. 

The  withdrawal  of  the  privilege  pre- 
viously granted  to  erect  and  main- 
tain a  powder  magazine  within  the  city 
Itttits  is  a  valid  exercise  of  the  police 
power,  wi^  which,  to  that  extent,  the 
city  is  invested  by  the  legislature,  and 
with  reference  to  which  the  privilege 
was  granted  and  accepted.  And  hence 
the  inconvenience  of  which  the  dc- 
fen<iants  complain  is  damnum  absque 
injuria.  Davenport  v.  Richmond,  81  Va. 
636,  638. 

B.    COMING  TO  A  NUISANCE. 

If  one  comes  to  a  nuisance,  that  does 
not  debar  him  in  legal  proceedings  for 
harm  from  it  or  to  restrain  it.  2  Jag- 
gard  on  Torts,  §  236,  p.  774;  1  Wood 
on  Nuisances,  §  76,  p.  802. 

IV.  Easements  and  the  Rule  of 
Stare  Decisis. 

An  action  for  nuisance  will  not  lie 
where  the  nuisance  complained  of  is  an 


easement.  Lowenback  v.  Switzer,  1 
Va.  Dec.  141. 

If  the  public  easement  in  a  highway 
is  interfered  with  by  an  individual 
while  it  is  alive,  such  interference  is  a 
public  nuisance,  and  it  matters  not  how 
long  it  is  continued,  it  can  never  de- 
stroy the  easement;  for  it  is  under  the 
ban  of  the  law,  and  subject  to  abate- 
ment at  any  time.  A  nuisance  can 
never  oust  a  public  easement,  no  more 
than  an  individual  can  take  away  the 
sovereignty  of  the  people.  He  may 
forfeit  his  property  and  rights  to  them, 
but  they  can  never,  in  a  popular  gov- 
ernment, forfeit  their  sovereignty  to 
him.  He  may  cease  to  be  a  part  thereof, 
but  can  not  enjoy  more  than  his  equal 
share  therein.  His  nuisance  must  yield 
to  their  sovereignty,  whenever  they  sec 
fit,  through  their  proper  agencies,  to 
exercise  it.  Once  a  nuisance,  always 
a  nuisance;  once  a  highway,  always  a 
highway,  until  legally  discontinued, 
changed,  or  altered.  Norfolk  City  v. 
Chamberlaine,  29  Gratt.  534;  Taylor  v. 
Com.,  29  Gratt.  780;  Yates  v.  Warren- 
ton,  84  Va.  337,  4  S.  E.  818,  10  Am.  St 
Rep.  860;  Depriest  v.  Jones,  2  Va.  Dec. 
109;  Bunton  v.  Danville,  93  Va.  200,  24 
S.  E.  830.  Ralston  v.  Weston,  46  W. 
Va.  544,  33  S.  E.  326,  76  Am.  St.  Rep 
834. 

Stare  Decisis. — Whenever  a  decision 
of  this  court  is  found,  on  careful  con- 
sideration, to  be  illogical,  opposed  to 
public  policy,  and  subversive  of  the  su- 
preme law  of  the  land,  the  public  wel- 
fare, and  the  sovereignty  of  the  peo- 
ple, and,  while  not  a  nuisance  per  se, 
is  the  bulwark  of  nuisances  and  de- 
fense of  unconscionable  private  de- 
mands, the  course  of  continual  local 
strife  and  litigation,  and  destructive  of 
the  peace  of  whole  communities,  it  is 
the  solemn  duty  of  this  court  to  dis- 
approve it  and  end  its  evil  influences. 
Lieb.  Herm.  208;  23  Am.  &  Eng.  Ency. 
Law,  36;  Mayer  v.  Frobe,  40  W.  Va. 
246,  262,  22  S.  E.  58.  Ralston  v.  Wes- 
ton, 46  W.  Va.  544,  33  S.  E.  326,  76 
Am.  St.  Rep.  834. 
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The  doctrine  of  stare  decisis  can 
not  be  invoked  tu  perpetuate  public 
nuisances  or  destroy  the  sovereignty 
and  welfare  of  the  people.  The  cases 
of  Wheeling  v.  Campbell,  Forsyth  "J. 
Wheeling,  and  Teass  v.  St.  Albans,  'n 
so  far  as  they  hold  that  public  ease- 
ments in  the  public  highways  can  be 
destroyed  by  private  individuals  con- 
trary to  the  sovereign  will  of  the  peo- 
ple, are  hereby  disapproved  as  erro- 
neously propounding  the  law.  Ralston 
7 .  Weston,  46  W.  Va.  544,  33  S.  E.  326, 
:  •)  Am.  St.  Rep.  834. 

V.  Parties  and  PeiBonB  Liable. 

A.    MUNICIPAL  CORPORATIONS. 

1.  In  General 

Sec  the  title  MUNICIPAL  CORPO- 
RATIONS,  ante,    p.    149. 

A  municipal  corporation  has  no  more 
right  to  license  or  maintain  a  nuisance 
than  an  individual  would  have,  and  for 
a  nuisance  maintained  on  its  property 
the  same  liability  attaches  against  a 
city  as  against  an  individual.  Chalklcy 
V.  Richmond,  8Q  Va.  402,  14  S.  E.  339, 
;i9  Am.  St.  Rep.  730,  citing  Dillon  on 
Municipal    Corporations,    §§    374,    1048. 

"When  a  municipal  corporation  has 
ample  power  to  remove  a  nuisance 
which  is  injurious  to  the  health,  en- 
dangers the  safety,  or  impairs  the  con- 
venience, of  its  citizens,  it  is  liable  for 
all  the  injuries  that  result  from  a  fail- 
ure on  its  part  to  properly  exercise  the 
power  possessed  by  it."  Chalklcy  v. 
Richmond,  88  Va.  402,  409,  14  S.  E.  339, 
29  Am.  St.   Rep.  730. 

If  a  city,  without  legislative  author- 
ity, authorizes  the  erection  of  a  nui- 
sance in  one  of  its  streets,  it  is  liable 
in  damages  for  the  injuries  resulting 
therefrom.  The  city  can  not  escape  lia- 
l>ility  merely  because  it  exceeded  its 
powers  in  authorizing  the  nuisance. 
Richmond  v.  Smith,  101  Va.  161,  43  S. 
K.  345. 

2.  Market  Place. 

If  a  municipality  wrongfully  and  neg- 
ligently conducts  its  market  place  so  as 


to  render  it  a  nuisance,  it  is  liable  in 
damages  to  anyone  injured  thereby. 
Suffolk  V.  Parker,  79  Va.  660,  52  Am. 
Rep.  640,  citing  Pruncr  v.  Pendleton, 
75  Va.  516,  40  Am.   Rep.  738. 

In  an  action  against  the  town  of 
Suffolk  for  maintaining  a  nuisance  ad- 
joining plaintiff's  premises,  the  evidence 
showed  that  the  town  had  erected  a 
market  house  adjoining  plaintiff's  prem- 
ises; that  at  the  time  plaintiff  pur- 
chased aijd  improved  her  lot,  there  was 
no  market  house  adjoining  the  same, 
nor  any  talk  of  erecting  one  there;  that 
since  the  erection  of  said  market  house 
and  up  to  the  commencement  of  this 
suit,  plaintiff  had  been  subjected  to  a 
great  and  continuing  nuisance;  that  the 
stench  on  her  lot  from  the  dead  car- 
casses of  fowls,  which  had  been 
brought  te  market  and  died  and  had 
been  thrown  over  the  fence  on  to  her 
premises,  was  very  offensive  to  her, 
that  these  dead  carcasses  and  garbage 
generally,  had  even  attracted  buzzards, 
and  that  she  had  seen  there  nearly  or 
quite  a  dozen  at  one  time;  that  on  one 
occasion  plaintiff  saw  on  her  lot  one 
dead  duck,  one  dead  goose,  one  dead 
chicken  and  one  joint  of  spoiled  beef; 
that  beef  bones,  rotten  fish,  beef  brains 
and  other  filth  were  thrown  upon  her 
lot;  that  on  Sundays,  and  when  the 
market  was  closed,  flies  swarmed  into 
plaintiff's  house;  that  grape  hulls,  crab 
shells,  and  cabbage  leaves  were  thrown 
in  great  quantities  about  her  front 
door,  before  which  market  cars  were 
drawn  up  te  the  sidewalk;  and  that  in 
consequence  of  the  ground  being  raised 
!  in  and  around  the  market  house,  a  vast 
deal  of  water  ran  upon  her  lot  and 
stood  there  for  days  after  a  heavy  rain. 
Held,  that  while  the  town  of  Suffolk, 
as  a  municipal  corporation,  had  au- 
thority to  erect  the  market  house,  yet 
the  law  requires  that  it  be  maintained 
and  managed  in  a  reasonably  proper 
manner,  and  with  a  just  regard  to  the 
rights  of  the  owners  of  the  adjacent 
property;  that  so  far  from  having  per- 
formed this  plain  and  reasonable  duty. 
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it  had  so  negligently  and  wrongfully 
used  and  conducted  this  market  place 
as  to  render  it  an  intolerable  nuisance 
lu  plaintiff;  and  render  it  impossible  to 
live  in  her  house  with  any  sort  of  com- 
fort; that  under  these  circumstances 
the  said  corporation  was  liable  in  dam- 
ages. Suffolk  V.  Parker,  79  Va.  660,  52 
Am.  Rep.  640. 
3.  Sewers. 

And  a  sewer  controlled  by  a  city, 
which  is  so  negligently  constructed 
that  it  causes  the  water  and  excrement 
to  flow  into  the  cellar  of  a  private  per- 
son, is  a  nuisance,  and  the  city  is  lia- 
ble for  the  damages  caused  thereby  if 
it  fails  to  abate  the  nuisance  when  no- 
tified to  do  so.  Chalkley  v.  Richmond, 
88  Va.  4§2,  14  S.  E.  339,  29  Am.  St. 
Rep.  730. 

But  where  a  sewer  connecting  with 
a  city  main  sewer  was  built  at  the  ex- 
pense of  the  landowner,  and  it  was  his 
duty  to  repair  it  at  his  expense  on  con- 
sent of  the  city,  he  is  liable  for  a  nui- 
sance created  by  its  want  of  repair,  in 
the  absence  of  evidence  to  show  that 
the  city  had  refused  to  allow  him  to 
repair.  Cohen  v.  Bellenot,  2  Va.  Dec. 
€39. 

B.  LESSOR  AND  LESSEE. 

See  the  title  LANDLORD  AND 
TENANT,  vol.  9,   p.   112. 

Lessors  who  create  a  nuisance  are 
liable  equally  with  their  lessee  with  no- 
tice for  its  maintenance  and  continu- 
ance. Pickens  v.  Coal  River  Boom, 
etc.,  Co.,  51  W.  Va.  445,  41  S.  E.  400, 
90  Am.  St.  Rep.  819;  Guinn  v.  Ohio 
River  R.  Co.,  46  W.  Va.  151,  33  S.  E. 
87,  76  Am.  St.  Rep.  806. 

Where  a  lessor  constructs  some- 
thing that  is  a  nuisance  and  a  source  of 
injury,  and  leases  his  land,  and  the 
tenant  actively  continues  the  nuisance, 
both  or  either  are  liable.  In  such  case 
the  lessor  originates,  and  the  tenant 
continues  the  wrong.  Guinn  v.  Ohio 
River  R.  Co.,  46  W.  Va.  151,  33  S.  E. 
87,  76  Am.  St.  Rep.  806. 

The   original   creator   of  a   nuisance, 


or  that  which  creates  a  nuisance,  can 
not  escape  responsibility  by  conveying 
away  or  leasing  the  premises.  Accord- 
ingly! it  has  been  held  that  a  lessor 
who  erects  a  boom  in  such  close  prox- 
imity to  a  milldam  as  to  injure  the 
water  power  of  such  dam,  and  thereby 
creates  a  nuisance  against  the  same,  is 
equally  liable  with  his  lessee  with  no- 
tice for  the  continuance  of  such  nui- 
sance. Pickens  v.  Coal  River  Boom, 
etc.,  Co.,  51  W.  Va.  445,  41  S.  E.  400, 
90  Am.  St.  Rep.  819. 

If  a  landlord  let  premises  already  a 
nuisance,  he  and  the  lessee  are,  both 
or  either,  liable  for  the  continuance. 
The  landlord  can  not  shift  the  liability 
to  other  shoulders.  And  even  if  the 
lessee  by  some  work  add  to  the  nui- 
sance, but  not  by  a  separate,  independ- 
ent work,  but  one  used  along  with  the 
instrument  of  nuisance  let  to  him,  the 
lessor  is  still  liable,  though  the  injury 
come  from  both  the  work  as  it  was 
when  leased,  and  the  additional  nui- 
sance coming  from  the  addition  made 
by  the  lessee.  The  injury  is  the  com- 
mon fruit  of  the  two,  though  lessor 
and  lessee  both  contributed.  How  can 
you  divide  the  injury,  especially  in  such 
a  case  as  this?  Where  the  lessee  cre- 
ates, originates  an  independent,  sepa- 
rate work,  unauthorized  by  the  lessor, 
the  lessee  is  liable  only.  Where  it 
becomes  a  nuisance  only  by  the  les- 
see's act,  and  the  landlord  has  not  con- 
tributed, only  the  lessee  is  liable. 
Pickens  v.  Coal  River  Boom,  etc.,  Co., 
51  W.  Va.  445,  41  S.  E.  400,  90  Am.  St. 
Rep.    819. 

C.  JOINT  TORT  FEASORS. 

"The  city  of  Richmond  can  not. es- 
cape liability  for  the  damage  done  to 
the  rights  of  property,  health,  and 
comfort  of  the  plaintiff,  by  the  altera- 
tion made  in  the  sewer  by  Stokes  & 
Co.,  by  permission  of  the  city,  under 
the  supervision  of  its  agents  and  by 
its  money  aid.  *A  person  contributing 
to  a  tort,  whether  his  fellow  contrib- 
utors are  men,  natural  or  other  forces 
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or  things,  is  responsible  for  the  whole 
the  same  as  though  he  had  done  all 
without  help.'  Bishop  Non-Coht.  Law, 
§§  518,  525;  Wood  on  Nuisances  (id 
Ed.),  p.  896,  note."  Chalkley  v.  Rich- 
mond, 88  Va.  402,  408,  14  S.  E.  339,  29 
Am.  St.  Rep.  730. 

VI.  RemedieB. 

A.  INDICTMENT. 

See    generally,    the    title     INDICT- 
MENTS,     INFORMATIONS      AND 
PRESENTMENTS,  vol.  7,  p.  371. 
L  In  General. 

Indictment  is  the  appropriate  rem- 
edy in  case  of  public  nuisances.  Tay- 
lor V.  Com.,  29  Gratt.  780;  State  r. 
Chesapeake,  etc.,  R.  Co.,  24  W  Va. 
809. 
2.  Boom  Companies. 

So  a  boom  company  may  be  pro- 
ceeded against  by  indictment  for  erect- 
ing and  maintaining  a  dam  or  any 
other  thing  in  any  watercourse  which 
is  a  public  highway;  which  dam  ob- 
structs the  navigation  or  the  passage 
of  fish,  under  §  24,  ch.  44,  of  the  West 
Virginia  Code  of  1881.  State  v.  Elk 
Island  Boom  Co.,  41  W.  Va.  796,  24 
S.   E.   599. 

8.  Streets  and  Highwa3rs. 

See  the  title  STREETS  AND 
HIGHWAYS. 

Public  roads  and  highways  are  com- 
mon property  of  all  the  people  and  for 
their  obstruction  the  statute  gives  a 
remedy  by  indictment.  Wees  v.  Coal, 
etc.,  R.  Co.,  54  W.  Va.  421,  46  S.  E. 
166. 

Indictment  is  the  appropriate  rem- 
edy for  a  nuisance  in  a  public  highway; 
therefore,  where,  in  a  prosecution  for 
such  nuisance,  the  defendants  moved 
for  a  continuance  until  the  decision  of 
an  equity  suit  brought  by  the  said  de- 
fendants to  restrain  the  abatement  of 
the  alleged  nuisance,  it  was  held  that 
the  continuance  was  properly  refused. 
Taylor  v.  Com.,  29  Gratt.  780. 

An  indictment  lies  against  a  person 
for    making    a    fence   across    a    public 


road.    Justice  v.  Com.,  2  Va.  Cas.  17i. 

Thus,  in  Taylor  v.  Com.,  29  Gratt 
780,  785,  the  defendants  in  an  indict- 
ment for  a  nuisance  by  obstructing  a 
street  were  the  joint  owners  of  a  house 
and  lot  of  two  acres  fronting  264  feet 
on  Porter  street  in  Manchester.  The 
house  was  ancient,  and  had  been  held 
by  the  defendants  and  those  under 
whom  they  claimed  for  more  than  sixty 
years,  according  to  its  present  enclo- 
sure. The  city  council  holding  the  said 
enclosure  to  be  within  Porter  street, 
directed  that  they  should  be  removed, 
and  the  defendants  obtained  an  injunc- 
tion to  prevent  it;  and  this  suit  was 
pending  in  the  same  court.  When  the 
indictment  was  called  for  the  trial  the 
defendants  moved  that  the  case  should 
be  continued  until  the  injunction  suit 
was  decided.  The  court  held,  that  the 
indictment  was  the  appropriate  rem- 
edy in  such  a  case;  and  the  continuance 
was  properly  refused. 

Indictment  on  statute  of  1834-35,  ch. 
77,  §  20,  against  owner  and  tenant  of 
land  through  which  a  public  road 
passes,  for  building  a  fence  across  a 
portion  of  the  road,  and  continuing 
the  fence  so  built  across  said  road  for 
three  days;  held,  sufficient  on  demur- 
rer.    M'Clintic  V.  Com.,  1  Rob.  727. 

Evidence.  —  The  Chesapeake  and 
Ohio  Railway  Company  was  indicted 
for  obstructing  a  public  road;  and  the 
obstruction  was  shown  to  have  been 
caused  by  raising  the  track  of  the  rail- 
way, at  the  point  where  it  was  crossed 
by  the  public  road.  It  was  competent 
and  material  evidence  on  behalf  of  the 
defendant  to  show,  that  at  the  time 
said  road  was  obstructed,  the  said  rail- 
road at  that  point  was  in  the  posses- 
sion of  and  vvas  run  by  another  rail- 
road company.  State  v.  Chesapeake, 
etc.,  R.  Co.,  24  W.  Va.  809. 

Instructions. — On  the  trial  of  an  in- 
dictment against  owner  and  tenant  of 
land  through  which  a  public  road 
passes,  for  building  a  fence  across  a 
portion  of  the  road,  and  continuing 
the  fence  so  built  across  such  road  for 
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three  days,  it  was  held,  that  an  instruc- 
tion asked  by  the  defendant,  that  the 
jury  must  be  satisfied  from  the  evidence 
that  the  fence  was  built  across  the 
road,  was  properly  refused.  M'Clintic 
V.  Com.,  1  Rob.  727. 

Error. — On  the  trial  of  an  indictment 
against  the  Chesapeake  and  Ohio  Rail- 
way Company  fer  obstructing  a  public 
read  in  a  certain  county,  it  became  and 
was  material  to  ascertain,  whether 
there  was  any  other  than  the  defend- 
ants' railroad  within  the  said  county; 
it  was  error  in  the  circuit  court  to 
state  in  the  presence  of  the  jury,  that 
all  the  witnesses  proved,  that  there 
was  but  one  railroad  in  the  said  county 
and  that  was  the  railroad  of  the  de- 
fendant. State  V.  Chesapeake,  etc.,  R. 
Co.,  24  W.  Va.  809. 

4.  Allegations. 

Allegations  in  Indictments  for  Ob- 
structing Highway.  —  An  indictment 
which  charged  that  P.  was  the  owner 
of  a  certain  turnpike  road;  that  he  con. 
trolled  and  supervised  the  same,  and 
that  he  kept  it  in  such  bad  repair  and 
suffered  it  to  remain  obstructed  to  such 
an  extent,  that  it  was  impossible  for 
the  people  of  Marshall  county  to  enjoy 
the  same,  against  the  peace  and  dig- 
nity of  the  state  of  West  Virginia,  was 
held  bad,  because  it  did  not  charge  that 
said  turnpike  road  was  a  public  road, 
n©r  that  it  was  in  the  county  of  M., 
n©r  that  P.  was  under  any  duty  or  lia- 
bility to  keep  it  in  repair.  Parkinson 
V.  State,  2  W.  Va.  589. 

Counsel  for  defendant  quote  from 
State  V.  Chesapeake,  etc.,  R.  Co.,  24 
W.  Va.  809,  811,  as  follows:  "Before 
the  defendant  could  be  convicted,  it 
was  incumbent  on  the  state  to  estab- 
lish by  competent  evidence  that  Hull's 
lane  road  (the  road  in  question) 
mentioned  in  the  indictment,  was,  at 
the  time  the  same  was  alleged  to  have 
been  obstructed,  a  public  road;  that  the 
same  had  been  obstructed  within  one 
year  next  before  the  finding  of  the  in- 
dictment; and  that  it  had  been  so  ob- 


structed by  the  defendant.  Failing  to 
prove  either  of  these  facts,  the  defend- 
ant was  entitled  to  an  acquittal."  De- 
fendant claims  thatnhis  was  not  showa 
to  be  a  public  road.  But  this  defend- 
ant recognized  it  to  be  a  county  road 
when  on  March  12,  1887,  it  moved  th«t 
county  court  for  leave  to  occupy  it^ 
and  was  by  order  of  that  date  author- 
ized and  empowered  to  construct  it  * 
railroad  as  then  located,  on,  along,  an  I ' 
across  the  said  county  road.*  Other 
evidence  shows  that  it  was  the  public ; 
road  leading  from  the  town  of  Guyan* 
dotte  up  the  Ohio  river,  through  Cab- 
ell county,  to  the  Mason  county  line, 
and  has  been  used  and  worked  and 
recognized  by  the  county  as  a  road 
for  many  years.  State  v.  Ohio  River 
R.  Co.,  38  W.  Va.  242,  18  S.  E.  582, 
583. 

If  a  public  road  be  opened  and  es- 
tablished along  the  bank  of  a  river,  on  « 
land  of  an  individual  proprietor  regu- 
larly condemned  for  the  purpose,  ac- 
cording to  the  statute,  and  the  land  on 
which  the  road  was  so  opened  and  es- 
tablished, be  washed  away,  in  whole 
or  in  part,  by  high  waters,  the  public 
has  no  right  to  take  so  much  other  ad- 
joining land  of  the  proprietor  as  may 
suffice  for  the  highway,  without  a  new 
view  and  condemnation  thereof,  and 
compensation  for  the  same,  according 
to  the  statute.  And  if,  in  such  case, 
the  public  be  entitled  to  additional  land 
for  the  road,  the  proprietor  can  not  be 
guilty  of  any  nuisance  in  the  use  of  the 
land  for  his  own  purposes,  until  the 
road  shall  have  been  actually  laid  out 
and  opened  by  the  public  through  the 
instrumentality  of  its  agents.  Com.  v. 
Beeson,  3  Leigh   821. 

In  McClintic  v.  Com.,  1  Rob.  727, 
an  indictment  was  found,  charging  that 
a  certain  McClintic  on  the  22d  day  of 
November,  1839,  "built  a  fence  across 
a  portion  of  the  public  road  in  the 
county  aforesaid,  leading  from,  etc.,  be- 
ing then  and  there  owner  and  tenant 
of  the  lands  through  which  said  public 
road  runs,  and  did  then  and  there  con- 
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tinue  the  said  fence  so  built  as  afore- 
said across  said  public  road,  from  the 
said  22d  day  of  November,  1839,  to 
the  25th  day  of  November,  1839,  con- 
trary to  the  form  of  the  statute  in  such 
case  made,"  etc.  The  appellate  c»urt 
held  that  the  indictment  was  bad  and 
ought  to  have  been  so  adjudged,  and 
the  demurrer  which  was  filed  thereto 
was  proper. 

Allegation  of  Intent. — Whoever  de- 
prives the  public  of  the  free  and  unob- 
structed use  of  a  public  foad,  without 
lawful  authority,  is  guilty  of  a  nuisance, 
whether  the  wrongful  act  was  done  ig- 
norantly  or  knowingly,  accidentally  or 
willfully.  Therefore,  it  is  unnecessary, 
in  an  indictment  for  obstructing  a  pub- 
,  lie  road,  to  allege  that  the  wrongful 
act  was  committed  "knowingly  and 
willfully."  It  is  sufficient  to  allege 
that  the  act  was  done  unlawfully,  or 
without  lawful  authority.  State  v, 
Chesapeake,  etc.,  R.  Co.,  24  W.  Va. 
800. 

In  Bailey  v.  Com.,  78  Va.  19,  a  party 
was  prosecuted  for  obstructing  a  road. 
It  was  held  that  in  describing  an  of- 
fense under  the  statute,  the  indictment 
must  follow  the  statute,  and  any  mate- 
rial variance  would  be  fatal.  And  in 
a  prosecution  for  the  obstruction  of  a 
road  under  ch.  26,  §  1,  Criminal  Pro- 
cedure, an  essential  of  the  offense 
therein  described  is  the  scienter. 

But  in  an  indictment  against  an  over- 
seer of  a  public  road  for  failing  to  keep 
it  in  repair,  it  is  not  necessary  to  al- 
lege that  the  county  court  had  not,  by 
an  order  entered  of  record,  authorized 
a  less  width  than  thirty  feet.  Com- 
monwealth V.  Howard,  1  Gratt.  555. 

Allegation  as  to  Location. — In  an  in- 
dictment for  a  public  nuisance  in  dam- 
ming up  and  stagnating  the  waters  of 
a  creek,  whereby  the  air  is  corrupted 
and  infected,  and  sends  forth  noisome 
and  unwholesome  smells,  it  is  not  suffi- 
cient to  lay  it  to  the  common  nuisance 
of  "all  the  cit'zens  of  the  common- 
wealth, not  only  residing  and  inhabit- 
ing   there,    but    also    going,    returning. 


^ssin^  and  repassing  by  the  same,'' 
Bor  to  the  common  nuisance  "of  all 
tlve  citizens  of  the  commonwealth;" 
but  to  maintain  a  public  prosecution 
for  a  nuisance,  it  is  necessary  to  allege 
and  prove  that  the  obstructions  placed 
in  the  creek  produced  a  stagnation  of 
the  waters,  and  corrupted  the  air,  in  or 
near  a  public  highway,  or  in  some 
other  place  is  which  the  public  have  a 
special  interest.  Com.  v.  Webb,  6 
Rand.  72«. 

Description  of  Nuisance.  —  Indict- 
ment for  a  nuisance,  caused  by  a  cer- 
tain mill  and  milldam,  the  property  of 
the  defendant,  situate  near  to  a  com- 
mon highway,  without  particular  spec- 
ification or  desciiption  of  the  miH. 
Held,  good  and  sufficient  after  verdkt 
Stephen  v.  Com.,  2  Leigh  759. 

Laying  the  Venue. — An  indictment 
for  a  nuisance  caused  by  a  certain  mill 
and  milldam,  the  property  of  the  de- 
fendant, situated  near  a  common  high- 
way, without  expressly  alleging  that 
it  is  in  the  county  wherein  the  indict- 
ment is  found,  is  good  and  sufficient 
after  verdict.  Stephen  v.  Com.,  2 
Leigh  759. 

5.    Conclusion  of  Indictment 

An  indictment  for  a  nuisance  which 

concludes,  "to  the  common  nuisance  of 

j  divers     of     the     commonwealth's     citi- 

I  zens,"  is  not  sufficient.     It  ought  to  be 

laid    to    the   common    nuisance    "of   all 

I  the  citizens   of   the  commonwealth   re- 

I  siding  in  the  neighborhood,"  or  "of  all 

the    citizens,    etc.,    residing,   etc.,    and 

passing    thereby."     Com    v.    Faris,    5 

Rand.  691. 

e.  Verdict. 

And  if  the  indictment  charges  that 
the  obstruction  continued  a  certain 
number  of  days,  and  the  jury  find  the 
defendant  guilty,  without  ascertaining 
the  number  of  days,  the  verdict  is  suf- 
ficient, and  the  court  may  enter  judg- 
ment for  the  fine,  according  to  the 
number  of  days  charged  in  the  indict- 
ment.   Justice  V.  Com.,  2  Va.  Cas.  171. 

On  the  trial  of  an  indictment  against 
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owner  and  tenant  of  land  through 
which  a  public  road  parses,  for  building 
a  fence  across  a  portion  of  the  road, 
and  continuing  the  fence  so  built 
across  such  road  for  three  days,  it  was 
held,  that  there  was  no  error  in  the 
verdict  which  finds  defendant  guilty, 
and  assesses  his  amercement  at  $5; 
therefore  judgment  was  properly  ren- 
-'ered  for  the  amercement  and  cost. 
M'Clintic  v.  Com.,  1  Rob.  727. 
I.  Jurisdiction. 

An  indictment  lies  against  a  person 
for  making  a  fence  across  a  public 
road.  If  the  obstruction  is  permitted 
to  continue  for  so  many  days  as  will 
raise  the  penalty  to  the  sum  of  five 
dollars,  the  superior  court  of  law  has 
jurisdiction  to  try  the  indictment.  Jus- 
tice V.  Com.,  2  Va.  Cas.  171. 

8.  Evidence. 

In  State  v.  Chesapeake,  etc.,  R.  Co., 
24  W.  Va.  809,  the  Chesapeake  and 
Ohio  Railroad  Company  was  indicted 
for  obstructing  a  public  road;  and  the 
obstruction  was  shown  to  have  been 
caused  by  raising  the  track  of  the  rail- 
way, at  the  point  where  it  was  crossed 
by  the  public  road.  It  was  competent 
and  material  evidence  on  behalf  of  the 
cefendant  to  show,  that  at  the  time  the 
road  was  obstructed,  the  said  railroad 
at  that  point  was  in  possession  of  and 
was  run  by  another  railroad  company. 

9.  Defenses. 

Leave  of  County  to  Erect  a  Mill. — 
A  person  indicted  for  maintaining  a 
nuisance  can  not  plead  in  bar  to  the 
indictment  that  leave  had  been  given 
by  the  county  court  to  erect  a  mill 
according  to  the  provisions  of  the  stat- 
ute.    Com.  V.  Faris,  5  Rand.  691. 

10.  Efifect  of  Pendency  of  Injunction. 
The  defendants  in  an  indictment  for 

a  nuisance  by  obstructing  a  street  were 
the  joint  owners  of  a  house  and  a  lot 
of  two  acres,  fronting  264  feet  on  Por- 
ter street,  in  Manchester.  The  house 
was  ancient,  and  had  been  held  by  the 
defendants  and  those  under  whom  they 
claimed  for  more  than  sixty  years,  ac- 


cording to  its  present  enclosures.  The 
city  council  of  Manchester  holding 
that  the  said  enclosures  were  in  Por- 
ter street,  directed  that  they  should  be 
removed,  and  the  defendants  obtained 
an  injunction  to  prevent  it;  and  this 
suit  was  pending  in  the  same  court. 
When  the  indictment  was  called  for 
trial,  the  defendants  moved  that  the 
case  should  be  continued  until  the  in- 
junction suit  was  decided,  but  the  in- 
dictment was  held  the  appropriate  rem- 
edy in  such  a  case,  and  the  continuance 
was  properly  refused.  Taylor  v.  Com.,. 
29   Gratt.   780. 

B.  ABATEMENT. 

1.  Nature  of  Proceeding. 

The  proceeding  for  the  abatement  of 
a  nuisance  is  in  its  nature  a  criminal 
proceeding.  White  v.  King,  5  Leigh 
726,  Lomax,  J.,  dissenting. 

2.  By  Private  Individuals. 

In  GeneraL — A  party  aggrieved  may 
remove  a  private  nuisance,  if  it  can  be 
peaceably  done,  and  in  a  way  that  will 
not  injure  innocent  third  persons. 
Amick  V.  Tharp,  13  Gratt.  564,  67  Am. 
Dec.   787. 

But  a  party  should  not  be  advised 
to  take  the  law  into  his  own  hands 
except  in  a  case  of  great  urgency,  fot 
he  does  so  at  his  own  risk,  and  at 
great  hazard,  should  he  be  in  the 
wrong,  or  go  too  far  and  commit  a 
bleach  of  the  peace  or  riot  in  abating 
or  removing  the  alleged  nuisance.  4 
Min.  Inst.  (3d  Ed.),  p.  569;  opinion  of 
Holt,  J.,  in  Powell  v.  Bentley,  etc.. 
Furniture  Co.,  34  W.  Va.  804,  12  S.  E. 
1085,  12  L.  R.  A.  53. 

Public  Nuisance. — There  is  a  grave 
difference  of  opinion  as  to  abatement 
of  a  purely  public  nuisance  by  the  mere 
act  of  the  party.  All  the  authorities 
agree,  however,  that  where  the  right  of 
abatement  by  private  act  does  exist,  it 
must  go  no  further  than  to  remove 
that  which  works  the  nuisance,  doing 
injury  no  further  than  is  necessary  to 
accomplish  that  end.  Watts  v.  Nor- 
folk, etc.,  R.  Co.,  39  W.  Va.  196.  19  S. 
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E.  521,  45  Am.  St.  Rep.  894,  23  L.  R. 
A.  674. 

M.  was  authorized  by  the  county 
court  to  erect  a  tollgate  on  a  turnpike 
road  in  the  county,  and  take  toll 
thereon  at  a  fixed  rate,  he  being  bound 
to  keep  the  road  in  order.  R.  and  B. 
came  with  their  teams  to  the  gate,  which 
they  found  shut  and  fastened.  They 
demanded  that  the  gate  should  be 
opened,  and  the  gatekeeper  demanded 
the  usual  tolls  before  opening  the  gate. 
R.  and  B.  refused  to  pay  the  tolls,  and 
the  gatekeeper  refused  to  open  the 
gate.  Thereupon  R.  and  B.  broke 
down  and  destroyed  the  gate,  and 
passed  through  without  paying  toll.  It 
was  held,  that  if  the  tollgate  was  such 
an  obstruction  on  the  highway  as  could 
be  regarded  a  nuisance,  R.  and  B.  could 
be  justified  only  in  removing  it  peacea- 
bly, not  in  destroying  it.  Smart  v. 
Com.,  27  Gratt.  950. 

Extent  of  Abatement. — All  the  au- 
thorities agree  that,  where  the  right 
of  abatement  by  private  act  does  ex- 
ist, it  must  go  no  further  than  to  re- 
move that  which  works  the  nuisance, 
doing  injury  no  further  than  is  neces- 
sary to  accomplish  that  end.  Cooley 
on  Torts,  48;  Wood  on  Nuisances,  § 
S34;  Smart  v.  Com.,  27  Gratt.  950;  16 
Am.  &  Eng.  Ency.  of  Law,  994;  Watts 
D.  Norfolk,  etc.,  R.  Co.,  39  W.  Va.  196, 
19  S.  E.  521,  45  Am.  St.  Rep.  894,  909, 
23  L.  R.  A.  674. 

Necessity  of  Interest. — No  one  can 
by  his  own  act  abate  a  public  nui- 
sance, unless  he  have  such  interest  as 
to  give  him  an  action.  Wood  on  Nui- 
sances, §  730.  Watts  V.  Norfolk,  etc., 
R.  Co.,  39  W.  Va.  196,  19  S.  E.  521,  45 
Am.  St.  Rep.  894,  908,  23  L.  R.  A.  674. 

Reason  for  Rule. — The  reason  why 
the  law  allows  this  primary  and  sum- 
mary method  of  doing  oneself  justice 
is  because  injuries  of  this  kind,  which 
obstruct  or  annoy  one  in  the  enjoy- 
ment of  such  things  as  are  of  daily 
convenience  and  use,  require  an  im- 
mediate remedy,  and  can  not  wait  for 
the    slow     progress    of    the    ordinary 


forms  of  justice.    4  Min.  Inst.  (3d  Ed.) 
p.  11. 

3.  By  Municipal  Corporations, 
a.  Power  to  Abate. 

In  order  to  secure  and  promote  the 
public  health,  safety  and  convenience 
municipal  corporations  are  usually  en- 
dowed liberally  with  power  to  prevent 
and  abate  nuisances.  This  authority, 
and  its  summary  exercise,  may  be  con- 
stitutionally conferred  on  the  incorpo- 
rated place,  and  it  authorizes  its  coun 
dl  to  act  against  that  which  comes 
within  the  legal  notion  of  a  nuisance; 
but  such  power  conferred  in  general 
terms  can  not  be  taken  to  authorize 
the  extrajudicial  condemnation  and  de- 
struction of  that  as  a  nuisance  which, 
in  its  nature,  situation,  or  use,  is  not 
such.  Bristol  Door,  etc.,  Co.  v.  Bris- 
tol, 97  Va.  304,  33  S.  E.  588,  75  Am.  St. 
Rep.  783.  See  Watson  v.  Fairmont, 
etc.,  R.  Co.,  49  W.  Va.  528,  39  S.  E. 
193. 

Authority  to  preserve  the  health  and 
safety  of  the  inhabitants,  as  well  as 
the  authority  to  prevent  and  abate 
nuisances,  is  a  sufficient  foundation  for 
oidinances  to  suppress  and  prohibit 
whatever  is  intrinsically  and  inevitably 
a  nuisance.  Chalkley  v.  Richmond,  88 
Va.  402,  409,  14  S.  E.  339,  29  Am.  St. 
Rep.  730. 

"Ralston's  action  can  not  be  suc- 
cessfully predicated  on  any  idea  of 
forcible  entry,  because  an  officer  mak- 
ing an  entry  under  process  is  not 
guilty  of  forcible  entry.  Ogg  v.  Mur- 
dock,  25  W.  Va.  139.  The  order  of 
the  council  to  make  such  entry  to  re- 
move such  nuisance  ^»as  warranted  by 
ch.  47,  Code,  by  the  actual  adjudica- 
tion of  this  court,  and  was  due  process, 
even  without  such  statute,  and  adjudi- 
cation, it  being  a  nuisance.  The  coun- 
cil order  as  the  unit  or  process.  Driggs 
V.  Phillips,  103  N.  Y.  77.  Any  one  may 
remove  an  obstruction  on  a  highway. 
2  Tucker  4,  note;  Dimmett  v,  Eskridge, 
6  Munf.  308.  A  town  surely  has  a 
plainer  right  inherent  in  it.     It  is  com^ 
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manded  to  do  so,  and  may  do  so  in  a 
summary  way,  and  destroy  the  thing 
creating  the  nuisance.  Yates  v.  War- 
ranton,  84  Va.  337,  4  S.  E.  818,  10  Am. 
St.  Rep.  860;  Yeager  i.  Carpenter,  8 
Leigh  454;  Young  v.  Gooch,  2  Leigh 
596;  Baker  v.  Boston,  22  Am.  Dec.  421; 
Hart  V.  Albany,  24  Am.  Dec.  165;  2 
Beach,  Pub.  Corp.  1022."  Weston  v. 
Ralston,  48  W.  Va.  170,  36  S.  E.  446. 

The  common  and  select  councils  of 
the  city  of  N.  having  granted  leave  to 
C,  who  was  then  erecting  a  building 
on  a  lot  owned  by  him,  to  extend  the 
steps  of  said  building  out  upon  the 
public  street,  afterwards  ordered  the 
removal  of  said  steps.  Upon  a  bill 
filed  by  C.  to  enjoin  such  removal,  held, 
the  common  and  select  councils  of  N., 
having  the  general  control  over  the 
streets,  and  power  to  abate  nuisances 
thereon,  and  remove  obstructions 
therefrom,  the  order  for  the  removal 
of  the  steps  of  C.'s  building  was  within 
their  lawful  authority.  Norfolk  City 
y.  Chamberlaine,  29   Gratt.   534. 

The  West  Virginia  Code  gives  the 
council  of  any  city,  town  or  village 
plenary  power  and  authority  to  abate 
or  caused  to  be  abated  anything  which 
in  the  opinion  of  a  majority  of  the 
whole  council  shall  be  a  nuisance.  W. 
Va.  Code,  1899,  ch.  47,  §  1868. 

b.  Liability  for  Abating. 

The  power  of  the  common  council  of 
a  city,  town,  or  village  to  prevent  or 
abate  nuisances  is  governmental  and 
discretionary,  and  for  the  proper  exer- 
cise' thereof  the  city  can  not  be  held 
liable  for  the  loss  or  destruction 
of  property  or  damages  occasioned 
thereby.  Such  loss,  if  any,  must  fall 
upon  the  actual  or  proposed  nuisancer. 
Wood  V.  Hinton,  47  W.  Va.  645,  35  S. 
E.   824. 

A  declaration  filed  against  a  munici- 
pal corporation  in  an  action  on  the 
case,  which  avers  that  the  common 
council  authorized  the  plaintiff  to  erect 
a  carpenter  shop  on  a  certain  lot  within 
such  municipality,  with  the  knowledge 


that  a  steam  engine  would  be  neces- 
sary in  running  the  machinery  con- 
nected with  such  shop,  and  that  after 
the  erection  of  such  shop  the  council 
modified  such  permit  so  as  to  forbid 
the  use  of  such  steam  engine  therein, 
to  the  great  damage  and  loss  of  the 
plaintiff,  states  no  sufficient  cause 
of  action  against  such  municipality. 
Wood  V.  Hinton,  47  W.  Va.  645,  35 
S.   E.   824. 

Even  after  the  works  were  fully 
erected  and  in  operation  the  town 
would  have  had  the  right  to  abate 
them,  if  they  proved  to  be  a  nuisance 
to  the  public  or  individuals.  This  be- 
longs to  its  governmental  and  public 
powers.  Every  person  engaged  in  a 
business  that  may  become  a  nuisance 
must  take  notice  of  the  law  in  this  re- 
spect, although  permitted  to  do  so  in 
the  beginning  by  public  authority 
This  is  a  risk  assumed  when  such  busi 
ness  is  engaged  in  by  such  person 
Wood  V.  Hinton,  47  W.  Va.  645,  35  S 
E.  824,  825. 

"The  power  to  abate  nuisances  doe!^ 
not  warrant  the  destruction  of  valua- 
ble property  which  was  lawfully 
erected;  or  anything  which  was  erected 
by  lawful  authority.  It  would  be  in- 
deed a  dangerous  power  to  repose  in 
municipal  corporations  to  permit  them 
to  declare  by  ordinance  or  otherwise 
anything  a  nuisance  which  the  caprice 
or  interest  of  those  having  control  of 
its  government  might  see  fit  to  outlaw, 
without  being  responsible  for  all  con- 
sequences; and  even  if  such  power  is 
expressly  given  by  the  legislature,  it 
is  utterly  inoperative  and  void  unless 
the  thing  is  in  fact  a  nuisance,  or  was 
created  or  erected  after  the  passage  of 
the  ordinance,  and  is  in  defiance  of  the 
law."  Wood  on  Nuisances,  823.  Roa- 
noke V.  Boiling,  101  Va.  182,  187,  43 
S.  E.  343. 

It  is  beyond  the  power  of  the  town 
council  to  contract  away  the  authority 
to  prevent  or  abate  nuisances,  and,  if 
they  should  do  so,  their  acts  are  ultra 
vires   null    and   void,  and   the   town   is 
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not  bound  thereby,  nor  made  liable  to 
damages  by  reason  of  a  breach  of  such 
void  contract.  Parkersburg  Gas  Co.  v. 
Parkersburg,  30  W.  Va.  435,  4  S.  E. 
650;  Spilman  v.  Parkersburg,  35  W.  Va. 
605,  14  S.  E.  279;  Wood  v.  Hinton,  47 
W.  Va.  645,  35  S.  E.  824,  825. 

c.  Liability  for  Failure  to  Abate.  , 

A  city  authorized  to  abate  nuisances 
is,  after  notice  to  abate  it,  liable  for 
failure  to  exercise  the  power.  Chalk- 
ley  V.  Richmond,  88  Va.  402,  14  S.  E. 
339,  29  Am.  St.  Rep.  730,  distinguished 
from  Miller  v.  Newport  News,  101  Va. 
432,   44    S.    E.   712. 

The  streets  and  walks  in  a  town  arc 
designed  for  the  use  of  the  public,  and 
the  use  of  them  by  an  individual  sim- 
ply for  his  own  convenience  and  ac- 
commodation unaccompanied  by  any 
public  use,  as  for  drains,  private  cross- 
ings, sewers,  vaults,  cess  pools  or  other 
obstructions,  is  unauthorized  and  es- 
sentially a  nuisance  for  which  such  in- 
dividual is  liabk  for  damages  to  any 
one  injured  thereby.  And,  because  it 
is  the  duty  of  the  town  to  keep  its 
streets  and  walks  free  from  such  pri- 
vate nuisances,  it  is  also  liable  for  dam- 
ages to  any  one  injured  by  its  neglect 
to  abate  such  nuisance  or  remove  such 
private  obstruction.  Curry  v.  Man- 
nington,  23  W.  Va.  14. 

But  the  failure  of  a  city  to  exercise 
its  charter  power  to  abate  nuisances 
not  rendering  its  streets  unsafe,  does 
hot  give  persons  injured  by  such  fail- 
ure a  private  action  against  the  city, 
nor  does  a  failure  to  make  or  enforce 
ordinances  prohibiting  nuisances  give 
them  such  action  against  the  city.  2 
Dill.  Munc.  Corp.,  §  851;  Jones  v.  Wil- 
liamsburg, 97  Va.  722,  34  S.  E.  883,  47 
L.  R.  A.  294;  Miller  v.  Newport  News, 
101  Va.  432,  436,  44  S.  E.  712. 

Where  one  constructs  a  sewer  on  his 
premises,  and  through  it  discharges 
filth  and  garbage  into  the  street,  cre- 
ating a  nuisance,  to  the  injury  of  an 
adjacent  lot  owner,  no  action  lies  in 
favor  of  such   adjacent  owner  against 


the  city  for  failure  to  provide  a  sewer, 
or  for  a  failure  to  abate  the  nuisance, 
his  remedy  being  against  the  person 
offending  for  maintaining  a  nuisance. 
The  mere  fact  that  a  nuisance  exists, 
and  has  occasioned  an  injury  to  the 
third  person,  does  not  render  the  cor- 
poration liable,  provided  the  nuisance 
was  not  created  or  maintained  by  the 
corporation  itself.  Miller  v.  Newport 
News,  101  Va.  432,  436,  44  S.  E.  712.   ' 

It  is  proper  to  instruct  the  jury  that 
a  city  is  not  liable  for  not  providing 
and  enforcing  ordinances  for  the  abate- 
ment of  nuisances  on  private  property 
which  did  not  render  its  streets  un- 
safe; and  that  a  city  is  not  liable  for 
not  providing  and  enforcing  ordinance-; 
for  the  abatement  of  nuisances  in  it^^ 
streets  not  rendering  them  unsafe  for 
travel,  and  not  created  or  maintained 
by  itself,  but  occasioned  by  the  acts  of 
private  individuals  alone.  Miller  v- 
Newport  News,  101  Va.  432,  44  S.  E. 
712. 

Questions  of  Law  and  Fact. — In  an 
action  against  a  city  for  not  providing 
and  enforcing  ordinances  for  the 
abatement  of  nuisances,  the  question 
whether  or  not  the  nuisance  com- 
plained of  was  created  or  maintained 
by  the  city  itself,  either  singly  or 
jointly  with  others,  or  occasioned  by 
the  acts  of  private  individuals  alone,  is 
a  question  for  the  jury.  Miller  v.  New- 
port News,  101  Va.  432,  44  S.  E.  712. 

d.    Necessity  for  Hearing  and  Oppor- 
tunity  to   Be   Heard. 

A  municipal  corporation  can  nof  by 
its  mere  declaration  that  a  dwelling 
house  is  a  nuisance,  subject  it  to  re- 
moval. It  must  first  resort  to  some 
proper  judicial  proceeding,  giving  the 
owner  or  occupant  an  opportunity  to 
be  heard  before  his  house  is  con- 
demned and  removed  as  a  nuisance. 
Teass  v.  St.  Albans,  38  W.  Va.  1,  17 
S.  E.  400,  citing  Yates  v.  Milwaukee,  10 
Wall.  497. 

Section  28.  ch.  47,  W.  Va.  Code, 
provide,  among  many  other  things,  as 
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follows:  "The  council  of  such  city, 
town,  or  village  shall  have  power 
therein  to  lay  off,  vacate,  close,  open, 
;.lter,  curb,  pave,  and  keep  in  good  re- 
pair roads,  streets,  alleys,  sidewalks, 
crosswalks,  drains,  and  gutters,  for  the 
use  of  the  public,  or  any  of  the  citizens 
thereof,  and  to  improve  and  light  the 
same,  and  have  the  same  kept  free 
from  obstructions  on  or  over  them; 
*  *  *  to  abate,  or  cause  to  be  abated, 
anything  which,  in  the  opinion  of  the 
majority  of  the  whole  council,  shall 
be  a  nuisance."  "But  the  power  to 
abate  nuisances,  like  all  other  munici- 
pal powers,  must  be  exercised  reason- 
ably. *  *  *  It  is  not  unlimited 
power,  and  such  means,  only,  are  in- 
tended as  arc  reasonably  necessary  for 
the  public  good."  1  Dill.  Mun.  Corp. 
§  99.  Although  this  power  to  abate 
nuisances  may  be  under  a  delegation 
of  the  police  power  of  the  state,  yet 
"the  authority  to  declare  what  is  a 
nuisance  is  somewhat  broader;  but 
neither  this,  nor  the  general  authority 
mentioned  in  the  last  preceding  sen- 
tence, will  justify  the  declaring  of  acts, 
avocations,  or  structures  not  injurious 
to  health  or  property  to  be  nuisances. 
Much  must  necessarily  be  left  to  the 
discretion  of  the  municipal  authorities, 
and  their  acts  will  not  be  judicially 
interfered  with,  unless  they  are  man- 
ifestly unreasonable  and  oppressive,  or 
unwarrantably  invade  private  rights,  or 
clearly  transcend  the  powers  granted 
to  them,  in  which  case  the  contem- 
plated action  may  be  prevented,  or  the 
injuries  caused  redressed,  by  appro- 
priate suit  or  proceedings.  Tcass  v. 
St.  Albans,  38  W.  Va.  1,  17  S.  E.  400, 
406. 

A  municipal  corporation,  having 
power  to  abate  nuisance's,  can  not  ar- 
bitrarily declare  a  building  which  has 
been  lawfully  erected  to  be  a  nuisance. 
It  must  first  be  lawfully  ascertained  to 
be  such.  Nor  can  it,  under  a  general 
power  to  abate  nuisances,  designate 
any  person  to  determine  finally  whether 
a  building  is  a  nuisance  or  not.     Roa- 

10  Va--34 


noke  V.  Boiling,  101  Va.  182,  43  S.  E.' 
343;  Bristol  Door,  etc.,  Co.  v,  Bristol, 
97  Va.  304,  33  S.   E.  588. 

"The  power  to  abate  nuisances  docs 
not  warrant  the  destruction  of  valua- 
ble property  which  was  lawfully 
erected;  or  anything  which  was  erected 
by  lawful  authority.  It  would  be  in- 
deed a  dangerous  powfer  to  repose  in 
municipal  corporations  to  permit  them 
to  declare  by  ordinance  or  otherwise 
anything  a  nuisance  which  the  caprice 
or  interest  of  those  having  control  of 
its  government  might  see  fit  to  out- 
law, without  being  responsible  for  all 
consequences;  and  even  if  such  power 
is  expressly  given  by  the  legislature, 
it  is  utterly  inoperative  and  void  un- 
less the  thing  is  in  fact  a  nuisance,  or 
was  created  or  erected  after  the  pas- 
sage of  the  ordinance,  and  is  in  defiance 
of  the  law."  Roanoke  v.  Boiling,  101 
Va.  182,  187,  43  S.  E.  343. 

"The  municipal  authorities  can  not 
arbitrarily  declare  a  thing  a  nuisance, 
or  destroy  valuable  property  which  was 
lawfully  erected  or  created,  when  such 
thing  or  property  is  not  a  nuisance  per 
se,  until  this  fact  has  been  lawfully 
ascertained.  Further,  where  the  nec- 
essary power  has  been  expressly  con- 
ferred by  the  legislature,  it  is  inopera- 
tive and  void,  unless  the  thing  is  in 
fact  a  nuisance."  Roanoke  v.  Boiling, 
101   Va.    182,    186,   43    S.    E.    343. 

"The  mere  declaration  of  the  trus- 
tees of  the  town  of  Manchester,  that 
the  tenement  in  controversy  is  an  ob- 
struction upon  a  public  street,  dc^cs 
not  make  it  so.  Whether  it  is  or  is  not 
is  a  question  to  be  settled  by  the 
courts.  If,  under  the  authority  to  re- 
move encroachments  upon  the  public 
streets,  the  corporate  authorities  may 
pull  down  these  buildings,  and  a  court 
of  equity  can  not  interfere  because 
there  has  been  no  decision  adverse  to 
the  claim  of  the  city,  then,  indeed  (in 
the  language  of  the  supreme  court), 
'every  house,  every  business,  and  all 
the  property  of  the  town  arc  at  the 
uncontrolled  will  of  the  temporary  lo- 
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cal  authorities.'  The  doctrine  is  not 
sustained  by  authority,  nor  is  it  in  ac- 
cordance with  a  sound  public  policy." 
Manchester  Cotton  Mills  v.  Manches- 
ter, 25   Gratt.  g25,  834. 

e.    Practice  and  Procedure. 

Resort  to  Equity. — "The  mode  of 
proceeding  by  indictment,  in  which 
conviction  may  be  followed  by  order 
of  abatement,  is  well  settled.  But  the 
remedy  in  equity,  by  injunction,  is  now 
more  usual  than  any  other,  and  by 
reason  of  its  great  flexibility,  unlimited 
variety  of  power,  and  power  of  adapta- 
tion to  the  exigencies  of  the  particular 
case,  is  much  more  convenient  and 
effective.  Nor  can  I  see  any  good  rea- 
son why  it  may  not  be  resorted  to  by 
a  municipal  corporation,  where  judi- 
cial proceedings  are  proper  or  neces- 
sary. In  this  state  a  plaintiff  in  equity 
may  take  issue  upon  a  plea,  and  have 
such  issue  tried  by  a  jury.  Section  31, 
ch.  125,  Code."  Teass  v.  St.  Albans,  38 
W.  Va.  1,  17  S.  E.  400,  407. 

Where  the  law  gives  the  council  of 
a  town  ample  power  to  abate  nuisances, 
and  the  council  gives  the  person 
charged  with  maintaining  the  nuisance 
opportunity  to  be  heard,  it  is  unneces- 
sary to  resort  to  a  court  of  equity  for 
relief.  Davis  v.  Davis,  40  W.  Va.  464, 
21  S.  E.  906. 

The  town  council  is  a  local  tribunal 
authorized  to  hear  and  determine  all 
questions  of  nuisance  between  its  cit- 
izens and  the  public,  and  its  tinal  orders 
and  judgments  are  subject  to  control 
and  review  by  the  higher  judicial  tribu- 
nals of  the  state,  and  there  is  no  good 
reason  why  it  should  not  be  appealed 
to  in  the  first  instance,  unless  irrep- 
arable damage  is  about  to  be  done, 
by  the  taking  of  property  contrary  to 
Jaw,  which  it  is  powerless  to  or  re- 
fuses to  prevent,  and  if  the  plaintiff 
disregards  siich  an  available  remedy 
he  should  assume  the  burden  of  prov- 
ing his  equity.  Clifton  v.  Weston,  54 
W.  Va.  250,  256,  46  S.  E.  360. 

The   Petition.— Under   Code,   ch.   47, 


§  2t,  giving  the  council  of  a  town 
power  to  abate  a  nuisance,  but  not  pre- 
scribing the  methods  of  procedure, 
upun  a  petition  signed  by  fifty  resi- 
dents, supported  by  two  af!idavits  fully 
describing  the  alleged  nuisance,  a 
merry-go-round,  and  praying  that  the 
owner  might  be  summoned  before  the 
town  council,  a  summons  signed  by 
the  mayor  only  in  the  nature  of  an  or- 
der to  show  cause,  and  reciting  the 
facts  set  out  in  the  petition,  was  issued. 
Held,  that  the  procedure  and  summons 
were  sufficient.  Davis  v.  Davis,  40  W. 
Va.   464,  21   S.   E.  906. 

Summons  and  Process. — A  summons 
in  the  nature  of  an  order  to  show  cause, 
issued  by  a  town  council  to  a  person 
charged  with  keeping  a  nuisance,  not 
being  a  writ  or  process,  within  the 
meaning  of  the  Constitution,  art.  2,  §  8, 
need  not  run  in  the  name  of  the  state. 
Davis  V.  Davis,  40  W.  Va.  464,  21  S. 
E.  906. 

Under  Code,  ch.  47,  §  28,  giving  the 
council  of  a  town  power  to  abate  a 
nuisance,  but  not  prescribing  the 
methods  of  procedure,  upon  a  petition 
signed  by  fifty  residents,  supported  by 
two  affidavits  fully  describing  the  al- 
leged nuisance,  a  merry-go-round,  and 
praying  that  the  owner  might  be  sum* 
moned  before  the  town  council,  a  sum- 
mons signed  by  the  mayor  only  in  the 
nature  of  an  order  to  show  cause,  and 
reciting  the  facts  set  out  in  the  peti- 
tion, was  issued.  It  was  held,  that  the 
procedure  and  summons  were  suffi- 
cient. Davis  V.  Davis,  40  W.  Va.  464, 
21  S.  E.  906. 

An  act  of  assembly  empowers  a 
county  court  to  issue  a  writ  of  ad  quod 
damnum,  and  to  give  leave  to  an  in- 
dividual to  make  a  dam  across  a  river 
which  is  a  public  highway,  as  if  it  was 
not  a  public  highway,  provided  he  shall 
not  be  entitled  to  the  benefit  of  the 
act,  unless  he  make  in  his  dam,  and 
keep  in  repair,  a  lock  or  slope  for  the 
passage  of  fish,  boats,  etc.,  and  the  act 
constitutes  the  county  court  judges  of 
the    sufficiency   of   the    lock    or    slope, 
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with  power  to  abate  the  dam  as  a 
nuisance,  if,  after  three  months  notice 
entered  of  record,  the  lock  or  slope 
shall,  in  its  opinion,  be  insufficient;  the 
dam  is  erected  by  leave  of  the  court; 
notice  is  given  by  two  individuals,  and 
entered  of  record,  of  a  motion  to  abate 
the  dam  as  a  nuisance,  because  raised 
higher  than  authorized,  and  because  no 
sufficient  lock  or  slope;  and  on  that 
motion  the  county  court  orders  dam  to 
be  abated  as  a  nuisance,  and  the  circuit 
superior  court  affirms  the  order.  Held, 
the  act  docs  not  authorize  the  proceed- 
ing by  motion  in  the  name  and  behalf  of 
individuals,  upon  notice  given  by  them. 
The  county  court,  adjudging  that  the 
dam  was  raised  too  high,  and  that  there 
was  no  sufficient  lock  or  slope,  had 
authority  to  give  the  proprietor  rea- 
sonable time  to  reduce  his  dam  to  the 
proper  height,  and  to  construct  a  suffi- 
cient lock  or  slope.  White  v.  King,  5 
Leigh  726. 

Continuances. — West  Virginia  Code, 
ch.  50,  §  58,  providing  for  continuances 
in  actions  before  a  justice,  does  not 
apply  to  proceedings  before  the  mayor 
under  ch.  47,  §  39,  making  it  the  special 
4uty  of  the  mayor  to  preserve  the 
peace  and  good  order  of  the  town. 
Davis  V.  Davis,  40  W.  Va.  464,  21  S. 
E.  «06. 

Hearing  and  Determination  of  Pe- 
tition.— Code,  ch.  47,  §  28,  giving  the 
council  power  to  abate  anything  which, 
in  the  opinion  of  a  majority  of  the 
whole  council,  shall  be  a  nuisance,  does 
not  require  the  recorder,  or  more  than 
a  majority  of  the  council,  to  be  present 
at  the  hearing  of  a  petition  to  abate  a 
nuisance.  Davis  v.  Davis,  40  W.  Va. 
464,  21  S.  E.  906. 

Appeal  and  Error. — See  post,  "Abate- 
ment," VI,  B. 

Where  a  person  accused  of  maintain- 
ing a  nuisance  feels  aggrieved  by  the 
decision  of  a  town  council,  his  remedy, 
if  the  statute  gives  no  appeal,  and  no 
question  is  made  that  the  statute  is 
unconstitutional,  or  that  the  town  au- 
thorities   did    not   have   jurisdiction    of 


the  subject  matter,  is  by  certiorari, 
and  not  by  prohibition.  Davis  v, 
Davis,  40  W.  Va.  464,  21  S.  E.  906. 

Constitution,  art  8,  §  3,  giving  the 
supreme  court  of  appeals  appellate  ju- 
risdiction in  cases  of  certiorari,  and  not 
the  clause  fixing  the  court's  jurisdic- 
tion by  the  value  of  the  matter  in  con- 
troversy, determines  the  court's  juris- 
diction when  error  is  brought  on  the 
ground  that  the  circuit  court  refused 
defendant  a  writ  of  certiorari  on  a 
conviction  by  a  town  council  for  main- 
taining a  nuisance.  Davis  v,  Davis,  40 
I  W.  Va.  464,  21  S.  E.  906. 

I  4.  Jurisdiction  of  County  Court. 

The  West  Virginia  Code  provides 
that  the  county  court  of  any  county 
may  provide  for  the  abatement  or 
removal  of  nuisances  prejudicial  to  th« 
health  of  the  inhabitants  in  any  part 
of  the  county,  or  may  require  or  ^- 
rect  the  abatement  or  removal  of  any 
particular  nuisance  of  the  kind.  W. 
Va.  Code,  1899,  ch.  39,  §  1227;  Haigh 
V.  Bell,  41  W.  Va.  19,  23   S.   E.  666. 

i.  Extent  of  Abatement. 

"It  is  law  very  ancient  that  upon  an 
indictment  for  maintaining  a  public 
nuisance  not  only  may  the  offender  be 
punished,  but  the  nuisance  may  be 
abated  as  part  of  the  judgment,  and 
the  thing  with  which  the  nuisance  is 
done  may  be  destroyed.  1  Am.  &  Eng. 
Ency.  Law  (2d  Ed.)  78;  2  Wood  on 
Nuisance,  §  864.  This  is  ^a  govern- 
mental power,  existing  under  that  vast 
power  called  the  'police  power,'  is 
coeval  with  government.  Under  it  all 
criminal  law  finds  its  warrant.  It  was 
not  the  design  of  the  state  constitu- 
tion or  of  the  14th  amendment  to  the 
national  constitution,  in  declaring  that 
no  one  shall  be  deprived  of  property 
without  due  process  of  law,  to  enervate 
and  emasculate  government  of  powers 
so  essential,  and  deeply  rooted  in  the 
social  fabric  long  before  the  adoption 
of  American  constitutions.  They  effect 
no  repeal  of  such  inherent  common- 
law   powers.     In   re   Converse,  137  U. 
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S.  624;  State  v.  Sponaugle,  45  W.  Va. 
415,  32  S.  E.  283,  25  Am.  &  Eng.  Ency. 
Law  (2d  Ed.)  146.  So,  the  established 
law  of  public  nuisance  and  remedy  will 
warrant  the  seizure  and  detention  and 
custody  of  the  machine  by  the  crim- 
inal court,  as  evidence,  and  to  execute 
its  judgment.  In  fact,  this  confiscation 
of  the  table  is  a  part  of  the  punish- 
ment, just  as  are  the  fine  and  impris- 
onment. Of  course,  the  constitutions 
do  not  debar  the  legislature  from  fix- 
ing punishment.  Bishop  Stat.  Crimes, 
§  993."  Woods  V,  Cottrell,  55  W.  Va. 
476,  481,  47  S.  E.  275,  65  L.  R.  A.  616, 
104  Am.  St.  Rep.  1004;  Watts  v.  Nor« 
folk,  etc.,  R.  Co.,  39  W.  Va.  196,  19 
S.  E.  521,  23  L.  R.  A.  674,  45  Am.  St 
Rep.    894. 

When  a  building  is  a  nuisance  only 
because  of  the  uses  to  which  it  is  de- 
voted, the  building  itself  can  not  be 
pulled  down  to  stop  the  nuisance,  but 
only  the  wrongful  use  can  be  stopped. 
Therefore,  the  occupation  of  a  build- 
ing by  disorderly  and  lewd  persons,  its 
filthy  and  unsightly  condition,  and  the 
consequent  injury  to  adjacent  property, 
do  not  justify  a  municipal  corporation 
in  destroying  the  building.  Bristol 
Door,  etc.,  Co.  v.  Bristol,  97  Va.  304, 
33  S.  E.  588,  75  Am.  St.  Rep.  783. 

So,  when  a  building  is  not  kept  as 
clean  as  it  should  be  in  the  interest  of 
public  health,  the  remedy  for  this 
wrongful  use  is  ample,  and  a  destruc- 
tion of  the  building  for  that  reason 
would  be  unlawful.  Bristol  Door,  etc., 
Co.  V.  Bristol,  97  Va.  304,  309,  33  S. 
E.    588. 

Nor  can  it  justify  the  destruction  of 
a  building  that  its  use  diminishes  the 
value  of  surrounding  property.  It  is 
not  enough  that  it  renders  other  prop- 
erty less  saleable,  or  that  it  prevents 
one  from  letting  his  premises  for  as 
large  a  rent  as  he  might  otherwise  do, 
or  to  as  responsible  or  to  respectable 
tenants.  Nor  does  the  fact  that  a 
building  is  unsightly  justify  its  de- 
struction. Bristol  Door,  etc.,  Co.  v. 
Bristol,  97  Va.   304,   309,   33   S.   E.   588. 


The  county  court  authorizes  W.  to 
erect  a  tollgate  on  a  turnpike  road  in 
the  county,  and  take  toll  thereon  at 
a   rate   fixed,  he   being  bound   to   keep 

i  the  road  in  order.  S.  &  M.  came  with 
their  teams  to  the  gate,  which  they 
found  shut  and  fastened.  They  de- 
manded that  the  gate  should  be  opened, 
and  the  gatekeeper  demanded  the  usual 
tolls  before  opening  the  gate.  S.  & 
M.  refused  to  pay  the  tolls,  and  the 
gatekeeper   refused    to    open    the   gate 

,  Thereupon    S.    &   M.   broke   down   and 

I  destroyed  the  gate,  and  passed  through 
without  paying  tolls.     Held,  if  the  toll- 

I  gate  was  such  an  obstruction  on  the 
highway    as    could    be    regarded    as    a 

.  nuisance,  S.  &  M.  could  only  be  justi- 
fied in  removing  it  peaceably,  and  not 
in  destroying  it,  and  having  destroyed 
it  they  were  guilty  of  misdemeanor. 
Smart  v.  Com.,  27  Gratt.  950. 

6.  Costs  of  Abatement. 

The  nuisancer  must  bear  the  loss  oc- 
casioned  by   the   prevention   or   abate- 
ment of  nuisances,  even  to  the  expense 
of  abatement.     Wood  v.  Hinton,  47  W. 
Va.  645,  35  S.  E.  824,  citing  Baumgart- 
ner   v.   Hasty,   100   Ind.    575;    Meeks  v. 
Van    Rensselaer,  15   Wend.   397. 
I      The    power   of   the   common   council 
'  of  a  city,  town,  or   village   to  prevent 
or  abate  nuisances  is  governmental  and 
d-scretionary,  and  for  the  proper  exer- 
cise thereof  the  city  can  not    be  held  lia- 
I  ble  for  the  loss  or  destruction  of  prop- 
!  erty    or    damages    occasioned    thereby. 
Such   loss,   if  any,   must   fall   upon  the 
actual   or   proposed   nuisancer.     W^ood 
V.    Hinton,    47    W.    Va.    645,   35    S.    E. 
824. 

The  power  to  restrain  a  private  in- 
jurious use  of  property  is  very  different 
from  the  right  of  eminent  domain. 
Under  the  latter,  compensation  must 
always  be  made;  but  under  the  former 
it  is  not  a  taking  of  private  property 
for  public  use,  but  the  •  salutary  re- 
straint of  a  noxious  use  by  the  owner. 
Davenport  v.  Richmond,  81  Va.  636» 
639. 
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7.   Appeal  and  Error. 

Right  to  Review. — A  proceeding  by 
a  town  council  against  a  person  for 
maintaining  a  nuisance  is  judicial  in 
its  character,  and  the  decision  is  sub- 
ject to  review.  Davis  v.  Davis,  40  W. 
Va.  464,  21   S.   E.  906. 

An  act  of  assembly  empowers  a 
county  court  to  issue  a  writ  of  ad  quod 
damnum,  and  to  g^ve  leave  to  an  in- 
dividual to  make  a  dam  across  a  river 
which  is  a  public  highway,  as  if  it  was 
not  a  public  highway,  provided  he  shall 
not  be  entitled  to  the  benefit  of  the 
act,  unless  he  make  in  his  dam,  and 
keep  in  repair,  a  lock  or  slope  for  the 
passage  of  fish,  boats,  etc.,  and  the  act 
constitutes  the  county  court  judges  of 
the  sufficiency  of  the  lock  or  slope, 
with  power  to  abate  the  dam  as  a  nui- 
sance, if,  after  three  months'  notice  en- 
tered of  record,  the  lock  or  slope 
shall,  in  its  opinion,  be  insufficient;  the 
dam  is  erected  by  leave  of  the  court; 
notice  is  given  by  two  individuals,  and 
entered  of  record,  of  a  motion  to  abate 
the  dam  as  a  nuisance,  because  raised 
higher  than  authorized,  and  because 
no  sufficient  lock  or  slope;  and  on  that 
motion  the  county  court  orders  dam 
to  be  abated  as  a  nuisance,  and  the  cir- 
cuit superior  court  affirms  the  order. 
Held,  this  is  a  criminal  prosecution, 
and  a  writ  of  error  lies  from  this  court 
to  the  order  of  the  circuit  superior 
court,  affirming  order  of  the  county 
court.     White  v.  King,  5  Leigh  726. 

Means  of  Review. — Where  a  person 
accused  of  maintaining  a  nuisance  feels 
aggrieved  by  the  decision  of  a  town 
council,  his  remedy,  if  the  statute  gives 
no  appeal,  and  no  question  is  made 
that  the  statute  is  unconstitutional,  or 
that  the  town  authorities  did  not  have 
jurisdiction  of  the  subject  matter,  is  by 
certiorari,  and  not  by  prohibition. 
Davis  V.  Davis,  40  W.  Va.  464,  21  S. 
E.   906. 

Constitution,  art.  8,  §  3,  giving  the 
supreme  court  of  appeals  appellate  ju- 
risdiction in  cases  of  certiorari,  and 
not    the    clause    fixing    the    court's   ju- 


risdiction by  the  value  of  the  matter  in 
controversy,  determines  the  court's 
jurisdiction  when  error  is  brought  on 
the  ground  that  the  circuit  court  re- 
fused defendant  a  writ  of  certiorari  on 
a  conviction  by  a  town  council  for 
maintaining  a  nuisance.  Davis  v, 
Davis,    40    W.    Va.    464,    21    S.    E.    906. 

C.  MANDAMUS. 

See  the  title  MANDAMUS,  vol.  9, 
p.  508. 

Courts  of  equity  exercise  a  very 
salutary  jurisdiction  in  matters  of  nui- 
sance to  adjudge  the  question  of  nui- 
sance and  abate  them.  The  remedy  by 
mandamus  would  be  likely  adequate, 
but  is  more  formal,  and  not  as  flexible, 
as  that  in  equity.  In  mandamus  the 
judgment  would  be  final  and  inflexible, 
whereas  equity  possesses  a  capacity  to 
modify  its  ©rdcr  to  suit  changing  cir- 
cumstances, and  is,  if  there  is  any  dif- 
ference, more  adequate  and  complete 
a  remedy  than  mandamus.  Mounds- 
ville  V.  Ohio  River  R.  Co.,  37  W.  Va. 
92,  16  S.  E.  $14,  518,  20  L.  R.  A.  163. 

D.  PROCEEDINGS  IN  COURTS  OF 

EQUITY. 

See  the  title  INJUNCTIONS,  vol. 
7,  p.  531. 

1.  Equity  Jurisdiction, 
a.  In  General. 

Courts  of  equity  have  an  ancient  and 
unquestioned  jurisdiction  to  prevent  or 
abate  public  nuisance,  and  this  alone 
would  give  jurisdiction,  even  if  it  had  not 
been  decided  that  this  was  a  public  nui- 
sance, and  more  clearly  so  as  it  has  been 
decided  to  be  a  nuisance  on  a  street 
owned  by  the  town.  Hartley  v.  Hen- 
retta,  35  W.  Va.  222,  13  S.  E.  375. 
"Courts  of  equity  interfere  to  restrain 
and  prevent  public  nuisances  threatened 
or  in  progress,  as  well  as  to  abate  those 
already  existing."  14  Ency.  &  Prac. 
118.  "In  regard  to  public  nuisances,  the 
jurisdiction  of  courts  of  equity  seems  to 
be  of  a  very  ancient  date,  and  has  been 
distinctly  traced  back  to  the  reign  of 
Queen  Elizabeth.  *  *  ♦  An  indict- 
ment   lies   to    abate    the    nuisance    and 
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punish  the  offender;  but  an  information 
also  lies  in  equity  to  redress  the  griev- 
ance by  way  of  injunction."  Story, 
Equity,  f  921;  Kansas  v.  Ziebold,  123 
U.  S.  623;  Beveridge  v.  Lacey,  3  Rand. 
63;  Keystone  Bridge  Co.  v.  Summers, 
13  W.  Va.  476,  484;  opinion  in  Hartley 
V.  Henrctta,  35  W.  Va.  222,  13  S.  E.  375; 
Weston  V.  Ralston,  48  W.  Va.  170,  194, 
36  S.  E.  446;  Miller  v.  Trueheart,  4 
Leigh  569. 

Courts  of  equity  exercise  a  very  sal- 
utary jurisdiction  in  matters  of  nuisance 
to  adjudge  the  question  of  nuisance  and 
abate  them.  Moundsville  v.  Ohio  R. 
Co.,  37  W.  Va.  92,  16  S.  E.  514,  20  L. 
R.  A.  163. 

It  is  well  settled  that  equity  has  ju- 
risdiction to  prevent  a  public  nuisance. 
Moundsville  v.  Ohio  River  R.  Co.,  37 
W.  Va.  92,  16  S.  E.  514,  20  L.  R.  A.  163, 
citing  Keystone  Bridge  Co.  v.  Sum- 
mers, 13  W.  Va.  476. 

Lawful  Businesses. — Courts  of  equity 
•  should  proceed  with  great  caution  in 
the  exercise  of  this  jurisdiction,  espe- 
cially where  the  alleged  nuisance  is  a 
useful  or  necessary  trade,  and  should 
not  enjoin  unless  the  fact  of  nuisance 
18  made  in  some  way  to  appear  clearly 
beyond  all  ground  of  fair  questioning. 
Powell  V.  Bentley,  etc..  Furniture  Co., 
34  W.  Va.  804,  12  S.  E.  1085,  12  L.  R. 
A.  53. 

Obstructions  in  Highways.— "That  in- 
junction lies  in  the  first  instance,  with- 
out first  having  recourse  to  a  law  tribu- 
nal, to  prevent  a  public  nuisance  in  the 
start,  to  prevent  its  maintenance,  and 
to  abate  it  is  shown  by  abundant  au- 
thority, and  this  includes  obstruction 
of  a  highway.  Moundsville  v.  Ohio 
River  R.  Co.,  37  W.  Va.  92,  16  S.  E. 
514,  20  L.  R.  A.  163.  Authorities  col- 
lated  in  Weston  v.  Ralston,  48  W.  Va. 
170,  36  S.  E.  456.  See  Columbian  Club 
V.  State,  in  vol.  2,  p.  340,  of  that  valuable 
work,  Amer.  &  Eng.  Dec.  in  Eq.  340, 
and  note  p.  352;  Huron  v.  Bank,  59  Am. 
St.  Rep.  769."  Pence  v.  Bryant,  54  W. 
Va.  263,  266,  46  S.  E.  275. 


The  obstruction  to  a  public  highway, 
to  justify  the  interference  of  a  court  of 
equity,  must  be  more  than  a  mere  pub- 
lic nuisance;  it  must  work  a  special  in- 
jury to  the  plaintiff.  But  if  the  right 
of  the  public  to  the  use  of  the  highway 
I  is  clear,  and  a  special  injury  is  threatened 
by  an  obstruction  of  the  highway, 
and  this  special  injury  is  serious,  reach- 
ing the  very  substance  and  value  of 
plaintiff's  estate,  and  is  permanent  in  its 
character,  a  court  of  equity,  by  an  in- 
junction, ought  to  prevent  such  a  nui- 
sance. Keystone  Bridge  Co.  v.  Sum- 
mers, 13  W.  Va.  476. 

In  a  case  plainly  calling  for  it,  a  man- 
datory injunction  will  be  awarded  to 
compel  a  nuisancer  to  remove  obstruc- 
tions from  a  public  highway.  Clifton  v, 
Weston,  54  W.  Va.  250,  46  S.  E.  360. 

b.  Irreparable  Injury. 

It  is  well  settled  that  a  court  of  equity 
will  restrain  by  injunction  the  creation 
or  continuance  of  a  nuisance,  whether 
public  or  private,  wherever  it  is  nec- 
essary in  order  to  prevent  irreparable 
mischief,  as  to  property  and  especially 
as  to  health,  or  to  suppress  interminable 
litigation,  or  to  avoid  a  multiplicity  of 
suits.  By  the  term  "irreparable  in- 
jury," it  is  not  meant  that  there  must  be 
no  physical  possibility  of  repairing  the 
injury,  but  the  injury  is  irreparable  if 
it  is  a  grievous  one,  or  a  material  one, 
and  not  adequately  reparable  in  dam- 
ages. Wingfield  v.  Crenshaw,  4  Hen. 
&  M.  474;  Miller  v.  Trueheart,  4  Leigh 
569,  572;  Switzer  v.  McCulloch,  76  Va. 
777;  Talley  v.  Tyree,  2  Rob.  500;  Car- 
penter V.  Gold,  88  Va.  551,  14  S.  E.  329; 
Masonic  Temple  Ass'n  v.  Banks,  94  Va. 
695,  27  S.  E.  490;  Keystone  Bridge  Co. 
V.  Summers,  13  W.  Va.  476. 

"By  the  term  'irreparable  injury,'  It 
is  not  meant  that  there  must  be  no 
I  physical  possibility  of  repairing  the  in- 
jury. All  that  is  meant  is  that  the  in- 
jury would  be  a  grievous  one,  or  at 
least  a  material  one,  and  not  adequately 
reparable  in  damages."  Sanderlin  v, 
Baxter,  76  Va,  299,   306,  44  Am.   Rep. 
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165;  Masonic  Temple    Ass'n    v.  Banks, 
94  Va.  695,  697,  27  S.  E.  490. 

c  Multiplicity  of  Suits. 

"Jurisdiction  in  equity  will  be  exer- 
cised to  enjoin  nuisance  and  avoid  vex- 
atious litigation  and  a  multiplicity  of 
suits."  4  Ency.  Plead.  &  Prac.  1126. 
Weston  V.  Ralston,  48  W.  Va.  170.  195, 
36  S.  E.  446;  Switzer  v.  McCulloch,  76 
Va.  777. 

d.  Adequate  Remedy  at  Law. 

The  general  rule  is  that  a  court  of 
equity  ought  not  to  interpose  in  the  case 
of  nuisance,  except  where  the  law 
would  not  afford  an  immediate  or  an 
adequate  remedy  until  irreparable  in- 
jury might  be  done.  Wingfield  v.  Cren- 
shaw, 4  Hen.  &  M.  474;  Talley  v.  Ty- 
ree,  2  Rob.  500. 

"It  being  a  public  nuisance,  equity  has 
jurisdiction.  True,  we  find  it  laid  down 
that  equity  has  not  jurisdiction  in  cases 
of  public  nuisance  where  a  complete 
remedy  exists  at  law;  but  so  large  and 
widely  used  is  this  jurisdiction  in  public 
nuisances  that  it  is  hard  to  exclude  it 
in  any  case,  and  the  statement  in  2 
Beach,  Mod.  Eq.  Jur.,  §  743,  is  substan- 
tially correct  nowadays,  that,  'notwith- 
standing the  legal  remedies  for  a  public 
nuisance,  equity  will  interpose  by  in- 
junction in  a  proper  case  where  the 
nuisance  is  of  a  permanent  character,' 
as  in  this  case.  Here  the  remedy 
needed  by  the  complainant  is  one  which 
shall  judicially  determine  whether  the 
defendant  has  complied  with  its  obliga- 
tion or  duty,  and,  if  it  has  not,  then  to 
abate  the  nuisance  by  requiring  a  cessa- 
tion of  the  present  state,  and  the  per- 
formance of  the  company's  duty." 
Moundsville  v.  Ohio  River  R.  Co.,  37 
W.  Va.  92,  16  S.  E.  514,  518,  20  L.  R. 
A.  163;  Pence  v.  Bryant,  54  W.  Va.  263, 
46  S.  E.  275. 

e.  Threatened  Nuisances. 

Courts  of  equity  interfere  to  restrain 
and  prevent  public  nuisances  threatened 
or  in  progress,  as  well  as  to  abate  those 
already   existing.     Weston  v.   Ralston, 


48  W.  Va.  170,  36  S.  E.  446;  Miller  v. 
Trueheart,  4  Leigh  569;  Snyder  v.  Cab- 
ell, 29  W.  Va.  48,  1  S.  E.  241  (skating 
rink). 

The  jurisdiction  of  a  court  of  equity 
to  enjoin  the  continuance  of  a  nuisance, 
which  is  likely  to  produce  irreparable 
injury,  especially  if  it  be  a  matter 
likely  to  affect  health,  is  well  estab- 
lished and  constantly  exercised.  The 
jurisdiction  is  of  great  utility.  Indeed, 
without  it,  persons  would  suffer  in  many  « 
cases  the  greatest  wrongs,»for  which  ac- 
tions at  law  would  afford  them  no  ad- 
equate redress.  Masonic  Temple  Ass'n 
V,  Banks,  94  Va.  695,  27  S.  E.  490,  cit- 
ing Miller  v.  Trueheart,  4  Leigh  569; 
Pruner  v.  Pendleton,  75  Va.  516,  40  Am. 
Rep.  738;  Sanderlin  v.  Baxter,  76  Va. 
299,   44  Am.   Rep.    165. 

It  is  a  general  rule  that  when  the 
thing  complained  of  is  not  a  nuisance 
per  se,  but  may  or  may  not  become  so, 
according  to  circumstances,  and  the  in- 
jury apprehended  is  eventual  or  contin- 
gent, equity  will  not  interfere;  the  pre- 
sumption being  that  a  person  entering 
into  a  legitimate  business  will  conduct 
it  in  a  proper  way,  so  that  it  will  not 
constitute  a  nuisance.  Chambers  v. 
Cramer,  49  W.  Va.  395,  38  S.  E.  691,  54 
L.  R.  A.  545,  citing  14  Ency.  PI.  &  Pr. 
1129;  Pope  v.  Bridgewater  Gas  Co.,  52 
W.  Va.  252,  43  S.  E.  87. 

In  order  to  restrain  a  person  from 
commencing  the  operation  of  a  business 
in  itself  legitimate,  it  should  be  made  to 
appear  that  the  person  about  to  enter 
into  such  business  threatens  and  intends 
to  conduct  the  business  in  a  manner 
which  will  constitute  a  nuisance. 
Chambers  v,  Cramer,  49  W.  Va.  395, 
38  S.  E.  691,  54  L.  R.  A.  545. 

"A  court  of  equity' will  only  exercise 
the  power  to  restrain  nuisances  in  the 
course  of  erection  in  cases  of  necessity, 
when  the  evil  sought  to  be  remedied  is 
not  only  probable,  but  certain;  and  it 
will  be  the  less  inclined  to  interfere 
when  the  establishment  from  which  the 
injury  is  apprehended  will  have  a  ten- 
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dency  to  promote  the  public  conven- 
ience." Chambers  v.  Cramer,  49  W. 
Va.  395,  38  S.  E.  691,  54  L.  R.  A.  545. 

"Equity  will  not  enjoin  if  injury  be 
doubtful,  eventual,  or  contingent." 
"Mere  diminution  in  vaiue  of  property, 
without  irreparable  mischief,  is  not 
ground  for  equitable  relief  by  injunc- 
tion." Chambers  r.  Cramer,  49  W.  Va. 
395,  402,  38   S.   E.   691,   54   L.   R.  A.   545. 

Mere  possible,  eventual  or  contingent 
danger  is  not  enough.  That  injury  wili 
result  must  5e  shown  beyond  question. 
"In  order  for  equity  to  enjoin  a  pri- 
vate nuisance  the  danger  must  be  im- 
pending and  imminent  and  the  effect 
certain,  not  resting  on  hypothesis  or 
conjecture,  but  established  by  conclu- 
sive evidence.  If  the  injury  be  doubt- 
ful, eventual,  or  contingent,  or  if  the 
matter  complained  of  is  not  per  se 
a  nuisance,  an  injunction  will  not  be 
granted."  Hough  v.  Doyleston,  4 
Brews.  (Pa.)  333,  approved  in  Cham- 
bers V.  Cramer,  49  W.  Va.  395,  400,  38 
S.  E.  691,  54  L.  R.  A.  545;  Pope  v. 
Bridgewater  Gas  Co.,  52  W.  Va.  252, 
256,   43   S.   E.   87. 

Therefore,  to  warrant  the  perpetua- 
tion of  an  injunction  restraining  as  a 
threatened  nuisance  the  erection  of  a 
building  proposed  to  be  used  for  legiti- 
mate purposes,  the  fact  that  it  will  be 
a  nuisance  if  so  used  must  be  made 
clearly  to  appear  beyond  all  ground  of 
fair  questioning.  Chambers  v.  Cramer, 
49  W.  Va.  395,  38  S.  E.  691,  54  L.  R.  A. 
545. 

Nuisance  Causes  Increase  in  Rates 
of  Insurance. — But  as  a  mere  diminu- 
tion in  the  value  of  property,  without 
irreparable  mischief,  will  not  furnish 
any  foundation  fgr  equitable  relief,  it 
has  been  held  that  because  the  erection 
of  a  building  alleged  to  be  a  nuisance 
will  increase  the  rates  of  insurance 
upon  neighbor'ng  property  is  not 
i^round  for  an  injunction  to  restrain 
such  erection.  Chambers  v.  Cramer,  49 
W.  Va.  395,  38  S.  E.  691,  54  L.  R.  A. 
545. 


f.  Prior  Establishment  of  Right  at  Law. 

See  the  title  INJUNCTIONS,  vol.  7, 
p.  610. 

It  is  the  general  rule  that  an  injunc- 
tion must  generally  abide  the  deter- 
mination of  the  issue  of  nuisance  or  no 
nuisance  in  the  action  at  law.  Powell 
V.  Bentley,  etc.,  Furniture  Co.,  34  W. 
Va.  804,  12  S.  E.  1085,  12  L.  R.  A.  53; 
Talley  :•.  Tyree,  2  Rob.  500. 

Thus,  where  a  common-law  action  'S 
pending  between  the  parties,  to  deter- 
mine whether  a  building  is  a  nuisance, 
an  injunction  suit  to  restrain  the  nui- 
sance will  abide  the  determination  of 
the  issue  at  law.  Powell  v.  Bentley, 
etc.,  Furniture  Co.,  34  W.  Va.  804,  12  S. 
E.  1085,  12  L.  R.  A.  53. 

Where  a  corporation  claims  a  right 
to  abate  a  milldam  as  a  nuisance,  be- 
cause it  obstructs  the  navigation  of  a 
stream,  and  such  abatement  would  pro- 
duce great  loss  to  the  mill  owner,  and 
great  inconvenience  to  the  public,  a 
court  of  equity  has  jurisdiction  to  pre- 
vent such  abatement,  and  to  preserve 
to  the  mill  owner  his  establishment,  un- 
til the  question,  whether  the  mill  owner 
has,  or  has  not,  a  right  to  keep  up  his 
dam,  be  decided.  Crenshaw  v.  Slate 
River  Co.,  6  Rand.  245. 

In  Miller  v.  Trueheart',  4  Leigh  569, 
where  a  milldam  caused  stagnation  of 
water,  whereby  the  health  of  the  neigh- 
bors was  impaired,  one  of  the  neigh- 
bors brought  an  action  at  law  for 
damages  against  the  mill  owners  and 
recovered.  Afterwards,  the  dam  was 
carried  away,  and  the  owners  were  pro- 
ceeding to  erect  a  new  one,  whereupon 
the  plaintiff  who  recovered  the  judg- 
ment at  law  filed  a  bill  for  injunction. 
It  was  held,  that  the  court  of  chancery 
ought  to  enjoin  the  erection  of  the  dam 
unless  it  should  be  made  to  appear  that 
such  precautions  had  been  taken  as 
would  avoid  the  nuisance  in  future, 
which  fact  ought  to  be  ascertained  by  a 
jury.  Compare  Talley  v.  Tyree,  2  Rob. 
500. 

Qualification  of  General  Rule. — But 
the  direction   of  an  issue  to  determine 
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the  question  of  nuisance  seems  now  to 
be  a  matter  of  discretion,  and  generally 
will  not  be  directed  where  the  trial 
would  have  been  attended  with  delay 
and  expense,  while  the  nuisance  in  the 
meantime  would  continue.  'Pruner  v. 
Pendleton,  75  Va.  516,  40  Am.  Rep.  73S; 
Sanderlin  v.  Baxter,  76  Va.  299,  44  Am. 
Rep.  165. 

"Ordinarily,  where  the  existence  of  a 
nuisance  (and  in  a  general  sense  every 
violation  of  an  easement  may  be  con- 
sidered a  nuisance,  High  on  Injunc- 
tions, ch.  12,  §  544)  is  controverted,  the 
party  seeking  the  interference  of  a 
court  of  equity  will  generally  be  re« 
quired  first  to  establish  right  at  law. 
But  it  is  said  that  in  cases  (like  the 
present)  where  the  plaintiff  has  been 
long  in  the  exercise  of  his  right,  or 
where  delay  would  be  disastrous,  che 
court  will  not  require  the  right  to  be 
first  established  at  Jaw.  2  Story's  Eq. 
Jurisp.  (11th  Ed.),' §  925f,  and  cases 
cited  in  note.  See  also  what  is  said  by 
Judge  Staples  in  Manchester  Cotton 
Mills  V.  Manchester,  25  Gratt.  825,  831, 
832.  An  issue  to  try  the  right  was  not 
regarded  as  indispensable  in  Pruner  & 
Hubbies  v.  Pendleton,  1  Matthews  516 
— a  case  in  which  a  bill  was  filed  to  re- 
strain the  use  of  a  building  in  a  town 
as  a  slaughter  house."  Sanderlin  v. 
Baxter,  76  Va.  299,  306,  44  Am.  Rep. 
165. 

The  authorities  of  the  town  of  M. 
gave  notice  to  the  corporation  of  C, 
that  they  would  remove  three  brick 
tenements  held  by  C,  which  the  author- 
ities of  the  town  claim  encroach  on  a 
street  of  the  town  of  M.  The  corpora- 
tion of  C.  and  those  under  whom  they 
claim,  have  been  in  possession  of  the 
houses  for  more  than  twenty  years,  and 
have  had  title  to  the  land  much  longer. 
The  authorities  claim  that  the  ground 
was  dedicated  as  a  street  by  a  previous 
owner,  under  whom  C.  claims;  and  this 
C.  controverts.  Held,  the  evidence  in 
the  cause  leaving  the  rights  of  the  par- 
ties in  doubt,  equity  can  not  settle  them, 
involving,   as    they    do,    the   title    and 


boundaries  of  land;  but  will  enjoin  the 
removal  of  the  houses  until  the  ques- 
tion of  right  can  be  settled  by  a  trial  at 
law.  Manchester  Cotton  Mills  v.  Man- 
chester, 25  Gratt.  825. 

Allegations. — In  High  on  Injunctions, 
§  516,  it  is  said  that  where  an  injunc- 
I  tion  is  sought  to  prevent  interference 
i  with  the  enjoyment  of  property  by  the 
erection  of  a  dam,  equity  will  not  be 
governed  by  the  mere  value  of  the 
property,  nor  will  relief  be  denied  be- 
cause complainant's  title  has  not  been 
established  in  an  action  at  law,  since 
the  modern  doctrine  of  courts  6f  equity 
is  much  more  liberal  than  the  ancient 
*  *  *  Therefore  a  bill  to  enjoin  the 
further  construction  and  maintenance 
of  a  milldam  is  not  demurrable  for 
want  of  equity,  in  that  it  contains  no 
allegation  of  complainant's  right  hav- 
ing been  established  in  a  suit  at  Uw. 
Switzer  v.  McCulloch,  76  Va.  777,  788. 

2.  Supplemental  Bill. 

A  bill  was  filed  to  enjoin  the  erection 
and  operation  of  a  skating  rink.  The 
injunction  was  granted,  and  evidence 
taken,  which  showed  that  the  use  of 
said  building  as  a  skating  rink  would 
be  a  nuisance;  but  the  court,  on  mo* 
tion,  dissolved  the  injunction,  but  re- 
served the  right  to  apply  for  a  rein- 
statement of  the  injunction  after  the 
rink  was  in  operation.  A  supplemental 
bill  was  filed,  charging  that  tKe  rink  in 
operation,  from  the  crowds  and  noise 
produced,  was  a  nuisance.  Answer  wa5 
filed  and  proof  taken,  which  showed 
that  the  rink  was  a  nuisance;  but  on 
the  final  hearing  the  court  refused  to 
reinstate  the  injunction,  but  dismissed 
the  original  and  amended  bills.  This 
court  reversed  both  decrees,  and  rein- 
stated, and  made  perpetual,  the  in- 
junction. Snyder  v.  Cabell,  29  W.  Va. 
48,   1  S.  E.  241. 

3.  Power  of  Complainant  to  Avoid  Ef- 

fects of  Nuisance. 

Where  one  creates  a  nuisance  on  the 
premises  of  another,  which  injures  his 
property,  and  is  pernicious  to  health,  a 
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court  of  equity  will  enjoin  its  contin- 
uance, although  the  owner  of  the  prop- 
erty might  ward  off  the  evil  effects  and 
dangerous  results  of  the  nuisance  at  his 
own  cost  and  expense.  Masonic  Tem- 
ple Ass'n  V.  Banks,  94  Va.  695,  27  S.  E. 
490. 

"We  know  of  no  rule  or  principle  of 
law  that  would  exempt  from  equitable 
interference  one  who  creates  a  nuisance 
on  the  premises  of  another,  which  in- 
jures his  property,  and  is  pernicious  to 
health,  and  allow  him  to  continue  it  for 
an  indefinite  period,  because  the  latter 
may  possibly  ward  off  the  evil  effects 
and  dangerous  results  at  his  own  cost 
and  expense.  And,  moreover,  the  law 
tolerates  no  experiments  made  at  the 
risk  of  human  life."  Masonic  Temple 
Ass'n  V.  Banks,  94  Va.  695,  27  S.  E.  490, 
491. 

4.  Parties. 

a.  Suit  by  Private  Individual  for  Public 
Nuisance. 

In  General. — It  is  well  settled  that  a 
court  of  equity  will  not  interfere  to  en- 
join a  public  nuisance  at  the  suit  of  a 
private  individual,  unless  he  can  show 
that  the  nuisance  works  a  special  and 
peculiar  injury  to  him,  different  in  kind 
or  degree  from  that  sustained  by  the 
rest  of  the  public.  Beveridge  v.  Lacey, 
3  Rand.  63;  Hartley  v.  Henretta,  35  W. 
Va.  222,  13  S.  E.  375;  Com.  v.  Webb,  % 
Rand.  7^6;  Keystone  Bridge  Co.  v. 
Summers,  13  W.  Va.  476;  Talbott  v. 
King,  32  W.  Va.  6,  9  S.  E.  48;  Powell 
V.  Bentley,  etc.,  Fuiniture  Co.,  34  W. 
Va.  804,  12  S.  E.  1085,  12  L.  R.  A.  53; 
Pence  v.  Bryant,  54  W.  Va.  263,  275, 
46   S.    E.   275. 

"The  state  is  wronged  by  the  main- 
tenance of  a  nuisance  which  may  at  any 
moment  take  the  lives  and  destroy  the 
property  of  its  people  passing  and  re- 
passing over  its  highways,  and  repos- 
ing and  working  in  their  accustomed 
places,  and  the  particular  person  hurt 
has  special  cause  of  complaint,  because 
he  is  especially  injured.  Talbott  v» 
King,  32^  W.  Va.  6,  9  S.  E.  48."     Wil- 


son  V.  Phoenix  Powder,  etc.,  Co.,  40  W. 
Va.  413,  21  S.  E.  1035,  52  Am.  St.  Rep. 
890. 

No  principle  of  the  law  of  injunctions 
is  more  clearly  established  than  that 
private  persons  seeking  the  aid  of 
equity  to  restrain  a  public  nuisance,  in 
the  absence  of  statute  must  show  some 
special  injury  peculiar  to  themselves, 
aside  from  and  independent  of  the  gen- 
eral injury  to  the  public.  Hartley  v. 
Henretta,  35  W.  Va.  222,  13  S.  E.  375. 

In  §  417,  1  Spelling  on  Injunctions, 
it  is  said:  "Where  the  alleged  nuisance 
is  of  a  public  character  the  court  will 
consider  the  injuries  which  may  result 
to  the  public  by  granting  the  injunc- 
tion, as  well  as  the  injuries  to  be  sus- 
tained by  complainant  in  refusing  it. 
Where  the  public  benefit  derived  from 
the  thing  complained  of  outweighs  the 
private  inconvenience,  an  injunction  will 
not  be  granted,  ai\d  courts  habitually 
exercise  great  caution  in  enjoining  acts 
alleged  to  constitute  public  nuisances 
at  the  suit  of  private  parties,  lest  in 
protecting  the  latter  much  greater  in- 
jury be  done  to  the  public.  Where  the 
evidence  is  conflicting  and  the  public 
injury  doubtful,  that  alone  constitutes 
good  reason  for  withholding  this  ex- 
traordinary relief.  For  these  reasons 
a  railroad  being  not  per  se  a  nuisance, 
a  strong  case  must  be  presented  to 
justify  an  injunction  against  its  con* 
struction  upon  the  ground  of  injury  to 
the  public."  Wees  v.  Coal,  etc.,  R. 
Co.,  54  W.  Va.  421,  430,  46  S.  E.  166. 

If  a  boom  is  erected  and  maintained 
on  a  navigable  stream  in  violation  of 
law,  and  is  therefore  a  public  nuisance, 
an  individual  has  no  cause  of  com- 
plaint aside  from  that  of  the  common 
public,  unless  he  suffer  a  special  and 
peculiar  damage  therefrom,  distinct  and 
apart  from  the  common  injury.  Miller 
V.  Hare.  43  W.  Va.  647,  28  S.  E.  722,  39 
L.  R.  A.  491. 

Obstruction  of  Streets  and  High- 
ways.— It  is  well  settled  that  a  private 
individual  can  not  enjoin  a  public  nui- 
sance such  as  the  obstruction  of  a  road. 
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unless  it  works  special  and  peculiar  in- 
jury to  him,  and  that  injury  must  not 
be  trivial,  or  such  as  may  be  com- 
pensated in  damages,  but  must  be  seri- 
ous, affecting  the  substance  and  value 
of  the  plaintiff's  estate.  Keystone 
Bridge  Co.  v.  Summers,  13  W.  Va.  476; 
Talbott  V.  King,  32  W.  Va.  6,  9  S.  E. 
48;  Wees  v.  Coal,  etc.,  R.  Co.,  54  W. 
Va.  421,  46  S.   E.  166. 

Obstruction  of  a  public  street  by  an 
individual  is  a  public  nuisance  and  an 
indictable  offense,  and  an  injunction 
may  be  maintained  to  stop  or  abate 
it,  not  only  by  the  county  or  munici- 
pality, but  by  an  individual  whose  lot 
abuts  on  the  street,  and  is  materially 
injured  by  such  obstruction.  Pence  v. 
Bryant,  54  W.  Va.  263,  46  S.  E.  275. 

"But  though  there  is  jurisdiction, 
there  is  a  question,  not  of  jurisdiction 
exactly,  but  whether  the  plaintiff  has 
such  interest  as  will  enable  her  to  in- 
voke that  jurisdiction.  The  nuisance 
is  a  public  one.  Beyond  question  the 
town  could  invoke  such  jurisdiction; 
but  can  she  as  an  individual?  The 
general  rule  is  that  an  individual  can 
not  enjoin  a  public  nuisance;  but  if  it 
peculiarly  affect  him  by  material  and 
substantial  damage  to  the  use  and 
value  of  his  estate,  he  can  have  the 
benefit  of  an  injunction.  Talbott  v. 
King,  32  W.  Va.  6;  2  Amer.  &  Eng. 
Dec.  in  Equity  355.  I  conceive  that 
I  need  not  elaborate  to  show  that  when 
one  is  unlawfully  building  a  house  in  a 
public  street  which  gives  access  to  a 
hotel,  though  it  be  not  the  only  access, 
narrowing  it  from  a  street  forty-one 
feet  wide  to  an  alley  of  fifteen  feet, 
running  along  the  length  of  the  hotel, 
an  entrance  being  on  that  street,  pe- 
culiarly affects  the  hotel  in  use  and 
value  as  a  great  damage  to  it.  As  an 
abutter  he  has  a  peculiar  interest;  he 
is  an  adjoining  owner,  and  has  peculiar 
interest  in  the  street.  2  Smith,  Munic. 
Corp.,  §  1214;  Elliott  on  Streets,  pages 
709,  876;  1  Am.  &  Eng.  Ency.  L.  224." 
Pence  v.  Bryant,  54  W.  Va.  263,  266, 
46  S.   E.  275. 


This  is  a  suit  by  the  plaintiffs,  wh* 
are  landowners,  on  behalf  of  them- 
selves and  all  others  who  are  similarly 
situated  who  would  come  into  the  suit 
and  contribute  to  its  costs.  This 
means  all  the  citizens  of  that  commu- 
nity. The  object  of  the  suit  is  to  en- 
join the  obstruction  of  what  are  claimed 
to  be  two  public  roads,  and  this  is  at-- 
tempted  to  be  done  by  private  individu- 
als, who  show  by  their  bill  that  they 
are  situated  as  are  the  rest  of  the  mem- 
bers of  the  community,  or  citizens  of 
the  neighborhood.  The  direct  injury 
complained  of  is  in  being  deprived  ot 
the  use  of  the  public  roads,  which  are 
alleged  to  have  been  taken  and  oc- 
cupied or  destroyed  by  the  defendant 
in  the  construction  of  its  railroad.  This 
is  a  damage  to  the  whole  community 
and  does  not  appear  to  work  any  special 
or  peculiar  injury  to  the  plaintiffs,  but 
the  injury  to  plaintiffs,  while  it  may  be 
greater  than  X^  some  others,  yet  it  is 
only  greater  in  degree;  persons  having 
more  use  for  public  roads  or  occasion 
to  use  them  more  extensively  than 
others,  the  road  being  obstructed  will 
of  course  be  of  greater  or  less  injury 
to  those  having  use  for  the  road  in 
proportion  to  their  respective  needs.  In 
Talbott  V.  King,  32  W.  Va.  6  (syl.,  pt. 
1),  it  is  held:  "An  individual  can  not 
enjoin  a  public  nuisance  such  as  the 
obstruction  of  a  road,  unless  it  works 
special  and  peculiar  injury  to  him,  and 
that  injury  must  not  be  trivjal,  or  such 
as  may  be  compensated  in  damages,  but 
must  be  serious,  affecting  the  substance 
,  and  value  of  the  plaintiff's  estate.  The 
I  first  point  of  syllabus  in  Keystone 
Bridge  Co.  v.  Summers,  13  W.  Va.  476. 
reaffirmed."  Wees  v.  Coal,  etc.,  R.  Co.. 
54  W.  Va.  421,  429,  46  S.  E;  166. 
b.    Joinder  of  Parties. 

Two  or  more  persons  owning  sepa- 
rate and  distinct  tenements,  whether 
they  occupy  the  premises  by  them- 
selves or  tenants,  may,  together  with 
the  tenants,  where  the  tenements  are 
lessened  in  value,  or  made  materially 
uncomfortable  as  homes,  by  a  nuisance 
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which  is  a  common  injury  to  all  the 
tenements  and  their  residents,  join  in 
a  suit  to  restrain  such  nuisance.  Snyder 
V.  Cabell,  29  W.  Va.  48,     1  S.  E.  241. 

5.  Continuance  of  Injunction. 

If  the  bill,  answer,  and  affidavits 
show  a  prima  facie  case  of  nuisance 
in  favor  of  the  plaintiff,  the  circuit 
court  commits  no  error  in  continuing 
the  injunction  until  the  hearing  on  the 
merits.  McEldowney  v.  Lowther,  49 
W.  Va.  348,  38  S.  E.  644. 

When  the  papers  as  presented  make 
out  a  prima  facie  case  of  nuisance  on 
motion  to  dissolve  in  vacation,  the  in- 
junction should  be  continued  until  the 
hearing.  McGregor  v.  Camden,  47  W. 
Va.  193,  34  S.  E.  936;  Hogg's  Equity 
Principles,  §  284;  Heatherly  v.  Farm- 
ers' Bank,  31  W.  Va.  70,  5  S.  E.  754; 
McEldowney  v.  Lowther,  49  W.  Va. 
n48,  38  S.  E.  644. 

6.  Dissolution  of  Injunction. 

"When  the  thing  complained  of  will 
not  prima  facie  be  a  nuisance,  and  the 
answer  denies  that  it  will  be  such,  the 
preliminary  injunction  will  be  dissolved, 
and,  if  injury  thereafter  results  from 
the  alleged  nuisance,  ample  relief  can 
be  afforded  by  the  jury  at  the  hearing." 
Chambers  v.  Cramer,  49  W.  Va.  395,  38 
S.  E.  691,  54  L.  R.  A.  545. 

E.   ACTION  FOR  DAMAGES. 
1.    Ancient  Remedies. 

The  old  common-law  remedies  by  ac* 
tion  for  nyisance  were  the  quod  per- 
mittat  prosternere  and  the  assize  of 
nuisance.  The  former  was  in  the  na- 
ture of  a  writ  of  right,  and  commanded 
the  defendant  to  permit  the  plaintiff  to 
abate  the  nuisance,  or  show  cause 
against  the  same;  and  the  plaintiff 
could  have  judgment  to  abate  the  nui- 
sance and  for  damages  against  the  de- 
fendant. In  an  assize  of  nuisance,  the 
^heriff  was  commanded  to  summon  a 
jury  to  view  the  premises,  and  if  they 
found  for  the  plaintiff  he  had  judgment 
to  have  the  nuisance  abated,  and  for 
damages.  These  actions  could  be 
brought  only  by  a  tenant  of  the  free- 


hold and  have  long  been  out  of  use. 
4  Min.  Inst.  (3d  Ed.)  p.  569;  opinion 
of  Holt,  J.,  in  Powell  v.  Bentley,  etc., 
Furniture  Co.,  34  W.  Va.  804,  12  S.  E. 
1085,  12  L.  R.  A.  53;  Miller  v.  True- 
hart,  4  Leigh  569,  577. 

The  writ  quod  permittat  prosternere 
does  not  merely  give  damages,  as  a 
satisfaction  for  a  past  injury,  but  also 
strikes  at  the  root  of  the  evil,  by  re- 
moving the  cause  of  the  mischief  itself. 
"It  is,  indeed,  no  longer  in  use;  be- 
cause the  action  on  the  case  has  been 
made  to  subserve  all  its  purposes,  by 
the  course  of  practice  established  by 
the  courts.  For,  though  the  verdict  of 
the  jury  in  the  first  action  gives  to  the 
plaintiff  only  a  just  satisfaction  for 
the  injury  he  has  sustained,  yet  every 
continuance  of  a  nuisance  is  held  to  be 
a  fresh  one,  'and  very  exemplary  dam- 
ages will  be  given,*  says  Blackstone,  *if 
after  one  verdict  against  him,  the  de- 
fendant shall  have  the  hardihood  to 
continue  it.'  Thus,  it  is  clear,  the  party 
injured  has  a  right  to^have  the  nuisance 
abated;  and  that  that  object  may  be 
pursued  by  repeated  actions  on  the  case, 
until  it  is  accomplished;  or  the  party 
may  resort  at  once  to  the  disused,  yet 
still  legal  remedy  of  the  writ  quod  per- 
mittat prosternere."  Miller  v.  True- 
heart,  4  Leigh  569,  577. 

B.   Modem  Remedy. 

The  modern  remedy  for  a  nuisance 
either  public  or  private  is  by  action 
on  the  case.  4  Min.  Insts.  (3d  Ed.)  p. 
569;  Wood  v.  Hinton,  47  W.  Va.  645, 
35  S.  E.  824;  Powell  v.  Bentley,  etc.. 
Furniture  Co.,  34  W.  Va.  804,  12  S.  E. 
1085,  12  L.  R.  A.  53;  Lowenback  v. 
Switzer,  1  Va.  Dec.  141;  Miller  v.  True- 
heart,  4  Leigh  569;  Rogers  v.  Coal 
River,  etc.,  Co.,  39  W.  Va.  272,  19  S. 
E.  401. 

Pleading. — To  recover  for  a  perma- 
nent injury  the  declaration  must  show 
an  intent  to  claim  for  permanent  in- 
jury; therefore,  if  the  nature  of  the 
cause  of  injury  is  permanent,  the  char- 
acter of  the  declaration  could  not  have 
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entitled  the  plaintiff  to  recover  for  fu- 
ture injury,  and  thus  take  away  from 
the  defendant  the  right  to  remove  the 
source  of  injury  upon  his  judicial  de- 
termination that  his  action  was  inde- 
fensible, and  cast  the  burden  upon  him 
at  once  and  irrevocably  for  damage  in 
future,  not  yet  accrued.  Pickens  v. 
Coal  River  Boom,  etc.,  Co.,  51  W.  Va. 
445,  41  S.  E.  400,  90  Am.  St  Rep.  81f. 

3.   The  Declaration. 

"To  recover  for  permanent  ifltjury  the 
declaration  must  show  an  intent  to 
claim  for  permanent  injury  (cases  just 
cited),  and  here  the  declaration,  we 
may  say,  so  claims  as  to  injury  wrought 
by  such  debris;  but,  the  nature  of  the 
cause  of  injury  being  impermanent,  the 
character  of  the  declaration  could  not 
entitle  the  plaintiff  to  recover  for  future 
iajury,  and  thus  take  away  from  the 
defendant  the  right  to  remove  the 
source  of  injury  upon  a  judicial  de- 
termination that  his  action  was  inde- 
fensible, and  burden  him  at  once  and 
irrevocably  for  damage  in  future,  not 
yet  accrued.  The  case  of  Hargreaves 
V.  Kimberly,  26  W.  Va.  787,  53  Am. 
Rep.  121,  will  support  this  position. 
All  the  acts  imputed  to  the  defendant, 
defensible  and  indefensible,  are  not  per- 
manent causes  of  injury  in  nature,  and 
most  certainly  the  debris  not  part  of 
or  necessary  to  the  stability  of  the  rail- 
way are  not."  Watts  v.  Norfolk,  etc., 
R.  Co.,  39  W.  Va.  196,  19  S.  E.  521, 
45  Am.  St.  Rep.  894,  904,  23  L.  R.  A. 
674. 

A  declaration  alleged  that  defendant's 
sewer  was  out  of  repair  from  the  year 
1886  until  the  time  of  bringing  suit, 
and  that  the  nuisance  was  a  continuous 
one.  Evidence  showed  that  after  1892 
no  damage  was  caused  thereby,  and 
that  the  damage  caused  thereafter  was 
produced  by  separate  causes,  which 
were  remedied  on  each  occasion.  Held, 
that  plaintiff  could  recover  for  the  oc- 
casional nuisances,  though  the  declara- 
tion alleged  a  continuing  nuisance,  if 
the  nuisance  were  caused  in  the  manner 


alleged   in    the    declaration.      Cohen    v, 
Bellenot,  2  Va.  Dec.  639. 

4.   Parties. 

a.    Actions  by  Private   Individuals  for 
Public  Nuisances. 

No  one  can  maintain  a  civil  action 
for  a  public  nuisance,  unless  he  sus- 
tain special  damages  therefrom  differ- 
ent from  that  sustained  by  the  rest  of 
the  public.  3  Blackstone's  Commen- 
taries,  2191;    4    Blackstone's    Commen- 

I  taries,  167;  Wood  on  Nuisances,  §  618; 

I  Talbott  V.  King,  32  W.  Va.  6,  9  S.  E. 

I  48;  Sedgwick  on  Damages,  §  3'4,  p.  946; 

.  3     Sutherland    on     Damages,    §     1057; 

'  Watts  V.  Norfolk,  etc.,  R.   Co.,  39   W. 

I  Va.  196,  19  S.  E.  521,  45  Am.  St.  Rep. 
894,  908,  23  L.  R.  A.  674. 

I      The  law  is  laid  down  by  Lord  Coke 

j  in  regard  to  nuisances  on  the  highway: 

I  "A  man  shall  not  have  an  action  on  the 
case  for  a  nuisance  done  in  the  high- 

j  way,  for  it  is  a  common  nuisance;  and 

I  then  it  is  not  reasonable  that  a  par- 
ticular person  should  have  the  action, 
for,  by  the  same  reason  that  one  person 
might  have  an  action  for  it,  by  the 
same  reason  every  one  might  have  an 
action,  and  then  he  would  be  punished 
a  hundred  times  for  one  and  the  same 
cause."  "In  such  a  case  the  remedy  is 
by  indictment."  Quoted  in  Hale  v, 
Weston,  40  W.  Va.  313,  21  S.  E.  742, 
743. 

In  Miller  v,  Trueheart,  4  Leigh  569^ 
577,  President  Tucker  said:  "I  am  also 
inclined  to  think,  from  the  evidence  in 
the  case,  that  the  milldam,  as  it  existed,, 
was  a  public  nuisance,  and  might  have 
been  abated  by  a  public  prosecution, 
although  a  private  action  might  also 
be  sustained  by  the  individual  who  had 
suffered  special  injury  from  the  erec- 
tion of  it.  5  Bac.  Abr.,  Nuisances,  B.,. 
p.  151;  Regina  v.  Wigg,  2  Ld.  Raym. 
1163;  Dimmett  v.  Eskridge,  6  Munf. 
308." 

The  proprietor  of  a  brick3rard  who  is 
engaged  in  the  manufacture  of  brick 
in  the  vicinity  of  a  city  or  town,  and  in 
the  erection  of  houses  in  said  town  or 
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city,  who,  in  commoa  with  #thers,  is 
injured  in  his  business  by  reason  #f  the 
municipal  authorities  thereof  failing  to 
keep  a  street  in  repair  which  consti- 
tutes the  highway  from  said  town  pass- 
ing said  brickyard,  can  not  maintain  an 
action  for  damages  against  said  city  or 
town  for  losses  sustained  by  him  in  his 
business.  Hale  v.  Weston,  40  W.  Va. 
313,  21  S.  E.  742. 

If  a  party  had  sufiFered  dama^^  from 
the  filling  up  of  a  canal,  and  want  of 
cleansing,  by  means  of  which  he  was 
unable  to  enter  it,  it  would  have  been 
a  damage  suffered  in  common  with  all 
other  members  of  the  community,  and 
therefore  redress  must  be  sought  by  a 
public  prosecution.  Where  one  suffers 
in  common  with  all  the  public,  al- 
though, from  his  proximity  to  the  ob- 
structed way,  or  otherwise,  from  his 
more  frequent  occasion  to  use  it,  he 
may  suffer  in  a  greater  degree  than 
others,  still  he  can  not  have  an  action, 
because  it  would  cause  such  multiplic- 
ity of  suits  as  to  be  itself  an  intolerable 
evil.  But  where  he  sustains  a  special 
damage,  differing  in  kind  from  that 
which  is  common  to  others,  as  where 
he  falls  into  a  ditch  unlawfully  made 
in  a  highway,  and  hurts  his  horse  or 
sustains  a  personal  damage,  then  he 
may  bring  his  action.  Hale  r.  Weston, 
40  W.  Va.  313,  21  S.  E.  742,  743. 

It  has  been  held,  that  if  a  bo«m  is 
erected  and  maintained  on  a  navigable 
stream  in  violation  of  law,  and  is  there- 
fore a  public  nuisance,  the  way  to  get 
rid  of  it  is  by  public  prosecution,  and 
an  individual  has  no  cause  of  com-  , 
plaint  aside  from  that  of  the  common 
public,  unless  he  suffers  a  special  and 
peculiar  damage  therefrom  distinct  and 
apart  from  the  common  injury.  Miller 
V.  Hare,  43  W.  Va.  647,  28  S.  E.  722,  39 
L.  R.  A.  491. 

b.   Action  by  Plaintiff  as  Trustee. 

In  an  action  to  recover  for  an  alleged 
nuisance,  where  plaintiff  sues  in  her 
own  right  as  trustee  of  the  property, 
and   not   as   an   occupant,  •  she   can   not 


recover  damages  resulting  to  her  as  an 
eccupaat  by  reason  of  offensive  odors, 
or  other  causes  which  do  not  affect 
the  value  of  the  property.  Cohen  v. 
Bellenot,  2  Va.  Dec.  ta9. 

S.  Damages. 

See  the  title  DAMAGES,  vol.  4,  p. 
220. 

a.    Permanent    and    Temporary    Dam- 
ages. 

Definitions. — ^A  permanent  structure 
has  been  defined  as  one  that  is  to  con- 
tinue for  all  time  except  for  some  un- 
foreseen event,  while  a  -temporary 
structure  is  one  erected  for  a  known, 
temporary  and  limited  business.  Pick- 
ens V.  Coal  River  Boom,  etc.,  Co.,  51 
W.  Va.  445,  41  S.  E.  400,  ft  Am.  St. 
Rep.  tl9. 

Statement  of  General  Rule.— The 
general  rule  is  that  where  the  damages 
resulting  from  a  nuisance  are  of  a  per- 
manent character  and  affect  the  value 
of  the  estate  and  a  recovery  for  such 
injury  would  confer  a  license  on  the 
defendant  to  continue  the  cause,  a  re- 
covery may  be  had  at  law  of  the  entire 
damages  in  one  action;  but  where  the 
cause  of  the  injury  is  in  the  nature  of 
a  nuisance  and  not  permanent  in  its 
character,  but  of  such  a  character  that 
it  may  be  supposed  that  the  defendant 
would  remove  it  rather  than  suffer  at 
oncejthe  entire  damage  which  it  might 
inflict  if  permanent,  then  tftie  entire 
damage  can  not  be  recovered  in  a  single 
action;  but  actions  may  be  maintained 
from  time  to  time  as  long  as  the  cause 
of  injury  continues.  Umith  v.  Point 
Pleasant,  etc.,  R.  Co.,  23  W.  Va.  451; 
Hargreaves  v.  Kimberly,  26  W.  Va.  787, 
53  Am.  St.  Rep.  121;  Watts  v.  Norfolk, 
etc.,  R.  Co.,  39  W.  Va.  196,  19  S.  E. 
521,  45  Am.  St.  Rep.  894,  23  L.  R.  A. 
674;  Guinn  v.  Ohio  River  R.  Co.,  46 
W.  Va.  151,  33  S.  E.  87,  76  Am.  St. 
Rep.  806;  Pickens  v.  Coal  River  Boom, 
etc.,  Co.,  51  W.  Va.  445,  41  S.  E.  400, 
96  Am.  St.  Rep.  819. 

Permanent  Injury. — But  if  a  private 
nuisance  is  of  such  a  character  that  its 
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continuance  is  necessarily  an  injury, 
and  is  of  a  permanent  character,  that 
will  continue  without  change  from  any 
cause  but  human  labor,  and  dependent 
for  change  on  no  contingency  of  which 
the  law  can  take  notice,  then  the  dam- 
age is  original  and  permanent,  and 
right  ©f  action  at  once  exists  for  re- 
covery of  entire  damages,  past  and  fu- 
ture, and  one  recovery  is  a  grant  or 
license  to  continue  the  nuisance,  and 
there  can  be  no  second  recovery  for 
its  continuance.  It  is  otherwise  where 
the  damage  is  not  continuous,  but  in- 
termittent, occasional,  or  recurrent 
from  time  to  time.  Guinn  v.  Ohio 
River  R.  Co.,  46  W.  Va.  151,  33  S.  E. 
87,  76  Am.  St.  Rep.  806. 

Permanent  damages  can  not  be  re- 
covered for  the  maintenance  ©f  a  re- 
movable nuisance,  but  actual  damages 
may  be  recovered  for  its  maintenance 
up  to  the  time  of  judgment,  and  ex- 
emplary damages  for  its  maintenance 
thereafter.  Pickens  v.  Coal  River 
Boom,  etc.,  Co.,  51  W.  Va.  445,  41  S.  E. 
400,  90  Am.  St.  Rep.  819. 

Illustrative  Cases. — Thus,  if  a  private 
structure  or  other  work  on  land  is  the 
cause  ©f  a  nuisance  or  other  tort  to  the 
plaintiff,  the  law  can  not  regard  it  as 
permanent,  no  matter  with  what  inten- 
tion it  was  built;  and,  theref©re,  dam- 
ages can  be  recovered  only  to  the  date 
•f  the  action.  So,  where  a  stream  is 
wrongfully  obstructed  by  a  private  dam 
or  canal,  the  plaintiff  injured  by  it  can 
recover  c©mpensation  only  to  the  date 
of  the  writ.  1  Sedgwick  on  the  Meas- 
ure of  Bamages,  §  93,  quoted  with  ap- 
proval in  Rogers  v.  Coal  River,  etc., 
Co.,  39  W.  Va.  272,  19  S.  E.  401;  Pick- 
ens V.  Coal  River  Boom,  etc.,  Co.,  51 
W.  Va.  445,  41  S.  E.  400,  90  Am.  St. 
Rep.  819. 

"The  deposit  of  sand  is  a  nuisance  to 
plaintiff's  property  not  of  a  permanent 
nature,  for  there  is  nothing  more  shift- 
ing than  sand,  especially  when  under 
the  influence  of  moving  waters.  If 
the  boom  caused  the  deposit  its  re- 
moval, reformation  or  destruction  will 


entirely  remove  the  holding  back  force 
and  the  unrestrained  waters  will  soon 
reduce  the  river  bed  to  its  natural  level. 
The  giving  of  permanent  damages  to 
the  full  extent  claimed  in  the  declara- 
tion would  be  equivalent  to  a  transfer 
of  plaintiff's  water  power  to  tlie  defend- 
ant. This  plaintiff  can  not  demand  for 
defendant  has  the  right  to  abate  the 
nuisance  and  stop  the  injury  and  plain- 
tiff can  only  ask  that  until  it  does  so 
it  pay  him  damages  for  the  continu- 
ance thereof,  such  damages  as  he  suf- 
fers by  loss  of  the  temporary  use  of  his 
water  power.  Guinn  v.  Ohio  River  R. 
Co.,  46  W.  Va.  151,  33  S.  E.  87;  Rogers 
V,  Coal  River,  etc.,  Co.,  39  W.  Va.  272, 
19  S.  E.  401;  McKenzie  v.  Ohio  River 
R.  Co.,  27  W.  Va.  306;  Hargreaves  v, 
Kimberly,  26  W.  Va.  787;  Smith  v. 
Point  Pleasant,  etc..  R.  Co.,  23  W.  Va. 
451."  Pickens  v.  Coal  River  Boom,  etc., 
Co.,  51  W.  Va.  445,  450,  41  S.  E.  400, 
90  Am.  St.  Rep.  819. 

"While  the  count  is  so  framed  as  to 
cover  permanent  damages,  yet  from 
the  nature  of  the  wrong  it  is  evident 
that  the  plaintiff  may  only  recover 
temporary  damages.  The  boom  is  not 
a  permanent  structure  as  compared 
with  plaintiff's  water  power.  It  is  tem- 
porary and  movable.  After  it  ceases  to 
be  useful  from  the  exhaustion  of  the 
timber  on  the  waters  of  the  stream  ft 
will  be  removed  or  abandoned  and  it 
is  liable  at  any  time  to  be  washed  out 
by  the  force  and  effect  of  repeated 
floods.  A  permanent  structure  is  one 
that  is  to  continue  for  all  time  except 
for  some  unforeseen  event,  while  tem- 
porary structure  is  one  erected  for  a 
known  temporary  and  limited  business. 
This  boom  was  never  intended  to  be  per- 
manent. Yet  this  suit  is  not  for  the 
wrongful  construction  of  the  boom  but 
it  is  for  the  wrongful  deposit  of  sand 
resulting  from  the  wrongful  location 
and  construction  of  the  boom.  A  differ- 
ent kind  of  boom  or  a  boom  on  a  dif- 
ferent location  would  not  have  so  af- 
fected the  deposit  of  sand.  An  act  in 
itself  perfectly  lawful  becomes  unlaw- 
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ful  from  its  ^effects  on  the  rights  of 
others."  Pickens  v.  Coal  River  Boom, 
etc.,  Co.,  51  W.  Va.  445,  41  S.  E.  400, 
90  Am.  St.  Rep.  819. 

Where  the  damage  complained  of  is 
occasioned  by  the  erection  of  piers  for 
a  boom  in  the  river,  by  constructing 
cribs  of  logs,  and  filling  them  with 
loose  stone,  and  using  them  to  catch 
and  hold  logs,  which  results  in  causing 
the  current  to  flow  against  and  wash 
plaintiff's  bank,  the  damage  occasioned 
thereby  can  not  be  regarded  as  of  a 
permanent  character,  and  a  recovery- 
can  not  be  had  at  law  of  the  entire 
damage  in  one  action.  Rogers  v.  Coal 
River  Boom,  etc.,  Co.,  39  W.  Va.  272. 
19  S.  E.  401. 

In  Watts  V.  Norfolk,  etc.,  R.  Co.,  39 
W.  Va.  196,  19  S.  E.  521,  23  L.  R.  A. 
674,  45  Am.  St.  Rep.  894,  the  complaint 
in  the  declaration  is  that  rock  and 
other  matter  blasted  into  a  creek  by 
the  defendant,  and  there  remaining,  and 
other  material  thrown  over  the  bank, 
narrowing  the  creek  channel,  did  injury 
by  diverting  the  water  against  the  plain- 
tiff's mill  on  the  opposite  bank,  lessen- 
ing the  power  of  the  water  wheels,  and 
destroying  the  bed  of  said  read  and 
the  crossing  of  the  creek.  It  was  held, 
that  any  injury  flowing  from  rock, 
earth,  or  other  material  cast  into  the 
creek,  and  left  there,  not  necessary  in 
the  construction  of  the  railroad,  was 
not  permanent  in- its  nature  but  reme- 
dial with  the  removal  of  the  same,  and 
therefore  there  could  be  no  recovery 
in  that  action  of  damages  for  all  time 
to  come  as  for  a  lasting  and  permanent 
injury. 

In  Hargreaves  v.  Kimberly,  26  W. 
Va.  787,  53  Am.  St.  Rep.  121,  the  ac- 
tion was  to  recover  damages  for  caus- 
ing surface  water  to  flow  on  the  plain- 
tiff's land  by  means  of  ditches,  drains, 
troughs,  dams  and  gutters  prepared  and 
dug  upon  the  land  occupied  by  the  de- 
fendant, which  were  so  dug,  that  they 
filled  and  altered  the  surface  of  the 
defendant's  land  in  such  a  way  that  in 
times  of  rainfall  large  quantities  of  the 


water  which  fell  on  the  defendant's  land 
were  collected  and  diverted,  and  caused 
to  flow  in  and  upon  the  plaintiff's  land. 
This  was  held  to  be  a  temporary  nui- 
sance, because  as  the  court  said: 
"Here  the  cause  may  be  removed,  and 
it  is  supposed  will  be  by  the  defendant, 
rather  than  submit  to  having  the  entire 
damages  recovered  against  him,  for  a 
permanent  injury,  or  to  suffer  repeated 
recaveries  as  long  as  the  cause  of  the 
injury  continues." 

Damages  for  a  continuing  nuisance, 
such  as  those  arising  from  overflowing 
one's  land,  can  only  be  recovered  to 
the  time  of  commencing  suit  therefor. 
Subsequent  damage  for  the  continuance 
of  the  nuisance  gives  a  new  right  of 
action.  Rogers  v.  Coal  River  Boom, 
etc.,  Co.,  39  W.  Va.  272,  19  S.  E.  401; 
Pickens  v.  Coal  River,  etc.,  Co.,  51  W. 
Va.  445,  41  S.  E.  40»,  90  Am.  St.  Rep. 
819. 

Where  a  railroad  company  builds  its 
road  in  a  street,  and  thereby  injures  ac- 
cess to,  and  damages,  a  lot  abutting 
on  the  street,  such  damage  is  original 
and  permanent;  and  the  company  build- 
ing the  road  is  liable,  but  a  company 
subsequently  leasing  and  operating  the 
road  is  not  liable  therefor.  Guinn  v. 
Ohio  River  R.  Co.,  46  W.  Va.  151,  33 
S.  E.  87. 

In  case  of  a  temporary  nuisance, 
the  recovery  is  limited  to  the  dam- 
ages occasioned  for  five  years  pre- 
vious to  the  bringing  of  his  action. 
Pickens  v.  Coal  River  Boom,  etc.,  Co., 
51  W.  Va.  445,  41  S.  E.  400,  90  Am. 
St.  Rep.  819. 

Opinion  as  to  Amount  ef  Damage. — 
See  the  title  EXPERT  AND  OPIN- 
ION EVIDENCE,  vol.  6,  p.  794. 

In  the  case  of  Hargreaves  v.  Kim- 
herly,  26  W.  Va.  787,  788,  it  was  held, 
that  in  an  action  for  damages  for  divert- 
ing water  from  a  run,  it  was  proper 
to  ask  a  witness  to  state  from  fact'i 
within  his  own  knowledge  what,  in  his 
opinion,  was  the  amount  of  damages  suf- 
fered by  the  plaintiff  because  of  such 
diversion   of      the   waters;   and  to  au- 
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thorizc  the  giving  of  such  opinion  it 
is  not  necessary  that  the  party  be  an 
expert.  But  it  is  error  to  permit  a 
witness  to  answer,  in  a  case  like  this, 
the  following  question:  "What  will  be 
the  future  damage  to  the  property  from 
the  acts  of  the  defendant?"  Johnson, 
P.,  in  delivering  the  opinion  of  the 
court  in  that  caae,  cites  the  case  of 
Smith  r.  Railroad  Co.,  23  W.  Va.  453, 
and  quotes  from  the  opinion  ©f  Green, 
J.,  as  follows:  "Where  the  damage  is 
of  a  permanent  character,  and  affects 
the  value  of  the  estate,  a  recovery  may 
be  had  at  law  of  the  entire  damage  in 
one  action;"  and  adds:  "But  where 
the  extent  of  the  wrong  may  be  ap- 
portioned from  time  to  time,  separate 
actions  may  be  brought  to  recover  the 
damages  sustained."  Cited  in  Rogers  v. 
Coal  River  Boom,  etc.,  Co.,  39  W.  Va. 
272,  If  S.  E.  401,  403. 

The  statute  of  limhadons  does  not 
run  against  a  continuing  nuisance,  ex- 
cept as  against  the  maintenance  of  the 
same  five  years  prior  to  the  institution 
of  the  suit.  Pickens  v.  Coal  River 
Boom,  etc.,  Co.,  51  W.  Va.  445,  41  S.  E. 
400,  90  Am.  St.  Rep.  819. 

Where  the  action  is  not  for  the  orig- 
inal wrongful  cause  of  a  nuisance,  but 
it  is  for  the  wrongful  continuation 
thereof,  it  can  not  be  barred  by  the 
statute  of  limitations,  except  as  to  its 
maintenance  five  years  previous  to  the 
institution  of  the  suit.  Nor  will  a  judg- 
ment in  that  suit  license  the  continu- 
ance of  the  nuisance,  as  in  case  of 
permanent  damages  for  a  permanent 
nuisance,  but  rather  make  it  the  more 
unlawful,  as  becoming  willful  in  its 
nature,  and  will  subject  the  nuisancer 
to  exemplary  damages.  Pickens  v.  Coal 
River  Boom,  etc.,  Co.,  51  W.  Va.  445, 
41   S.   E.  400,  90  Am.   St.   Rep.  819. 

b.   Elements  of  Recovery. 

The  elements  of  loss  in  case  of  a  re- 
movable nuisance  are  usually  measured 
by  the  rental  value  of  the  property. 
3  Sedwick  on  Damages,  §  948,  p.  64. 
The  measure  of  damages  for  the  inter- 


ruption of  the  natural  flow  of  a  stream 
which   prevents   the   running  of  a  mill 

'  is  what  the  mill  would  have  been  worth 
during  such  deprivation  of  its  use  if 
such   deprivation  had  not  taken  place. 

I  That  is  its  rental  or  profitable  value. 
Pickens  v.  Coal  River  Boom,  etc.,  Co., 
51  W.  Va.  445,  4ft,  41  S.  E.  400,  90  Am. 

I  St.  Rep.  819. 

[  Where  a  temporary  nuisance  prevents 
the  running  of  a  mill,  the  measure  of 
damages  for  the  interruption  of  the 
natural  flow  of  the  stream  is  what  the 

,  mill    would    have    been    worth    during 

'  such  deprivation  of  its  use,  if  such  de- 
privation had  not  taken  place;  that  is, 
its  rental  or  profitable  value.  The  jury 
can  not  take  into  consideration  the  per- 
manent value  of  the  mill,  as  this  would 

!  authorize   the   continuance   of  the   nui- 

'  sance  for  all  time.  Pickens  v.  Coal 
River  Boom,  etc.,  Co.,  51  W.  Va.  445, 
41  S.  E.  400,  90  Am.  St.  Rep.  819. 

In  case  of  a  temporary  nuisance  the 
true  measure  of  damages  is  the  loss 
sustained  by  reason  of  his  not  having 
the  use  ef  his  property  five  years  pre- 
vious to  the  bringing  of  his  suit,  free 
from  the  alleged  nuisance  thereto.  If 
this  loss  was  total,  then  the  loss  of 
profits  or  rental  of  the  property  is  the 
true  measure  of  damages.  If  not  total,, 
then  the  comparative  loss  of  rent  or 
profits  is  the  measure  of  damages.  The 
elements  of  loss  in  case  of  a  removable 
nuisance  are  usually  measurect  by  the 
rental  value  of  the  property.  Pickens 
V.  Coal  River  Boom,  etc.,  Co.,  51  W. 
Va.  445,  41  S.  E.  400,  90  Am.  St.  Rep. 
819. 

Damages  for  the  interruption  of  the 
natural  flow  of  a  navigable  stream  by 
the  erection  of  a  logging  boom,  con» 
stituting  a  nuisance,  and  preventing  the 
running  of  a  mill,  is  what  the  mill 
would  have  been  worth  during  such 
deprivation  of  its  use,  if  such  depriva- 
tion had  not  taken  place,  and  this  is 
the  rental  or  profitable  value  of  the 
mill.  Pickens  v.  Coal  River  Boom,  etc.,. 
Co.,  51  W.  Va.  445,  41  S.  E.  400,  90 
Am.  St.  Rep.  819. 
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In  ascertaining  damage  to  a  lot  from 
permanent  injury  from  the  construction 
of  a  railroad  in  the  street  under  munici- 
pal license,  the  measure  of  damage  is 
the  diflferencc  in  the  value  of  the  lot 
immediately  before  and  immediately  af- 
ter its  construction.  Guinn  v.  Ohio 
River  R.  Co.,  46  W.  Va.  151,  33  S.  E. 
87,  76  Am.  St.  Rep.  SOS,  citing  Stewart 
V.  Ohio  River  R.  Co.,  38  W.  Va.  438, 
18  S.  E.  604;  Rowe  v.  Shenandoah  Pulp 
Co.,  42  W.  Va.  551,  26  S.  E.  320;  Board 
of  Education  v.  Kanawha,  etc.,  R.  Co., 
44  W.  Va.  71,  29  S.  E.  503;  Blair  v. 
Charleston,  43  W.  Va.  62,  26  S.  E.  341. 

la  fixing  damage  to  a  mill  from  con- 
struction of  a  railroad  in  "the  street  in 
front  ef  it,  increased  wholesale  trade 
consequent  upon  increased  facility  of 
shipment  from  it  by  reason  of  the  road, 
may  be  set  off  against  loss  of  local  re- 
tail trade,  in  fixing  the  value  of  the 
property.  Guinn  v.  Ohio  River  R.  Co., 
46  W.  Va.  151,  33  S.  E.  87,  76  Am.  St. 
Rep.  806. 

Sickness. — ^Where  the  plaintiff,  in  ac- 
tion to  recover  for  an  alleged  nuisance 
sues  as  trustee  and  not  as  occupant  of 
the  premises,  he  can  not  recover  dam- 
ages for  trouble  arising  from  sickness, 
sorrow,  suffering,  or  death  in  his 
family,  which  do  not  affect  the  value 
of  the  property,  although  caused  by 
the  alleged  nuisance.  This  evidence  is 
admissible  only  to  show  the  unhealthy 
condition  of  the  premises.  Cohen  v, 
Bellenot,  2  Va.  Dec.  639. 
c.  Exemplary  Damages. 

See  the  title  EXEMPLARY  DAM- 
AGES, vol.  5,  p.  748. 

Permanent  damages  may  not  be  given 
for  the  maintenance  of  a  nuisance  oc- 
casioned by  an  impermanent,  movable 
or  reformable  structure,  like  a  boom; 
but  after  a  judgment  is  obtained  the 
continuance  of  such  nuisance  will  sub- 
ject the  nuisancer  to  exemplary  dam- 
ages. Pickens  v.  Coal  River  Boom, 
etc.,  Co!,  51  W.  Va.  445,  41  S.  E.  400, 
50  Am.  St  Rep.  819. 
%,   Lunitation  of  Actions. 

Continuing   Nuisance. — Any  continu- 


ance of  that  which  was  originally  a  nui- 
sance the  law  considers  a  new  nuisance, 
and  therefore,  though  the  party  com- 
plaining thereof  can  not  recover  on  the 
original  cause  of  action  after  the  ex- 
piration of  the  statutory  period,  he  may 
for  its  continuance  any  time  within 
that  period.  4  Min.  linst.  (Sd  Ed.)  p. 
568;  Cohen  v.  Bellenot,  2  Va.  Dec.  639. 

That  rule  is  that  every  continuance 
from  day  to  day  is  a  new  nuisance,  for 
which  a  fresh  action  lies  so  that, 
though  action  for  the  original  nuisance 
be  barred,  damages  are  recoverable  for 
the  statutory  period  for  injuries  within 
it,  provided  enough  time  has  not  elapsed 
to  give  the  person  maintaining  the 
nuisance  a  right  to  do  so  by  adversary 
use.  4  Minor,  Inst.  509  (472),  546 
(507);  Wood,  Nuis.,  §  865;  Wood,  Lim. 
§  180;  Henry  v.  Ohio  River  R.  Co.,  40 
W.  Va.  234,  21  S.  E.  863,  867. 

Where  a  nuisance  is  a  continuing  one, 
the  party  complaining  thereof  can  not 
recover  on  the  original  cause  of  action 
after  the  expiration  of  the  statutory 
period,  but  may  for  its  continuance  for 
any  time  within  such  period.  Cohen 
V.  Bellenot,  2  Va.  Dec.  639. 

Statute  of  limitations  does  not  run 
against  a  continuing  nuisance,  except 
as  against  its  maintenance  five  years 
prior  to  the  institution  of  the  suit. 
Pickens  v.  Coal  River  Boom,  etc.,  Co., 
51  W.  Va.  446,  41  S.  E.  400,  90  Am.  St. 
Rep.  819. 

Illustrative  Cases. — In  an  action  for 
damage  to  real  property  from  a  private 
nuisance,  continuous,  but  not  perma- 
nent in  character,  the  statute  of  limita- 
tion of  five  years  docs  not  begin  to 
run  from  the  beginning  of  the  nuisance, 
but  on  the  actual  occurrence  of  damage 
from  it.  There  may  be  recovery  for 
damage  for  five  years  before  the  action, 
though  the  nuisance  and  damage  from 
it  began  more  than  five  years  before 
action.  Pickens  v.  Coal  River  Boom 
etc.,  Co.,  51  W.  Va.  445,  41  S.  E.  400, 
90  Am.  St.  Rep.  819;  Watts  v.  Norfolk, 
etc.,  R.  Co.,  39  W.  Va.  196,  19  S.  E. 
521,  45  Am.   St.   Rep.   894,  23  L.   R.   A. 
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674;  Eells  V.  Chesapeake,  etc.,  R.  Co., 
49  W.  Va.  M,  38  S.  E.  479,  87  Am.  St. 
Rep.  787. 

In  Henry  v,  Ohio  River  R.  Co.,  40 
W.  Va.  234,  %\  S.  E.  8»S,  the  defense 
was  the  statute  of  limitations.  "The 
ground  of  action  averred  in  the  declara- 
tion  is  that  the  plaintiff  was  owner  of 
a  lot  of  land  in  the  town  of  Clifton,  on 
which  was  his  dwelling,  bounding  on 
a  certain  street,  and  the  railroad  com- 
pany built  its  railroad  across  the  street, 
and  in  so  doing  raised  an  embankment 
across  the  street  on  which  its  track 
was  laid,  and  maintains  it  to  the  great 
detriment  of  the  said  property;  that 
running  along  by  the  side  of  the  street, 
and  within  its  bounds,  is  a  drain  or 
culvert  used  to  carry  off  water  ac- 
cum^ilating  on  the  street  from  rain 
and  snow;  that  the  embankment  was  so 
carelessly,  negligently,  and  unskillfully 
made  that  the  water  can  not  pass  off 
the  street,  as  it  had  always  done  before 
the  embankment  was  made,  but,  by 
reason  of  such  improper  construction 
of  the  embankment,  gathers  on  the 
street  in  great  quantity,  and  flows  into 
the  plaintiff's  lot,  and  into  the  cellar  un- 
der hi3  dwelling  and  remains  in  the  cellar 
for  weeks  and  months,  and  deprives 
the  plaintiff  of  the  use  of  the  cellar, 
and  renders  the  dwelling  damp  and 
unhealthy,  and  damages  the  use  of  the 
property  as  a  home,  and  renders  the 
property  less  valuable  than  it  would  be 
without  the  embankment.  Though  gen- 
eral detriment  to  the  plaintiff's  property 
is  alleged,  the  specification  is  the  over- 
flow of  water  from  rains  and  snows, 
transient  and  recurrent  causes."  But  it 
was  held,  that  the  cause  of  action  was 
continuous  and  intermittent  and  that  the 
statute  of  limitations  runs  not  from  the 
time  of  the  erection  of  the  embank- 
ment, but  from  the  time  of  each  over- 
flow, because  the  action  accrues  when 
the  damage  is  sustained  by  the  plain- 
tiff, not  when  the  causes  are  first  set 
in  motion  ultimately  producing  the  in- 
jury as  a  consequence. 


I  "This  action  is  not  for  the  original 
wrongful  cause  of  the  nuisance,  but  it  i^ 

I  for  the  wrongful  continuation  thereof. 
It  can  not  be  barred  by  the  statute  of 
limitations  except  as  to  its  maintenance 
five  years  previous  to  the  institution  of 
the  suit.  A  judgment  in  this  s»it  will 
not  license  the  continuance  of  the  nui- 
sance, as  in  case  of  permanent  damages 
for  a  permanent  structure,  but  rather 
makes  it  the  more  unlawful  as  be- 
coming willful  in  its  nature  and  will 
subject  the  nuisance  to  exemplary  dam- 
ages. 2  Sedgwick  on  Dam.,  §  924.  All 
that  plaintiff  may  recover  in  this  action 
is  the  damages  suffered  by  reason  of 
the  loss  of  the  use  of  his  water  power 
occasioned    by    the    wrongful    continu- 

I  ance  of  the  nuisance,  resulting  from  the 
unlawful  location  and  construction  of 
defendant's  boom,  during  the  preceding 
five  years.  No  permanent  damages  are 
recoverable,  for  no  permanent  damages 
are  inflicted.  Plaintiff  is  only  deprived 
of  the  temporary  use  of  his  property. 
For  this  if  occasioned  by  defendant's 
wrongful  acts  continued  from  day  to 
day    he    should   be    fully   compensated. 

I  Defendant  must  abate  the  nuisance  or 
be  liable  to  repeated  actions  from  time 
to  time  growing  in  severity  until  the 
same  is  abated."  Pickens  v.  Coal  River 
Boom,  etc.,  Co.,  51  W.  Va.  445,  451,  41 

\  S.  E.  400,  90  Am.  St.  Rep.  819. 

7.  Instructions. 

See  generally,  the  title  INSTRUC- 
TIONS, vol.  7,  p.  701. 

I  A  complaint  for  nuisance  alleged  that 
the  private  sewer  of  defendant  had  an 
insufficient  fall,  whereby  the  sewerage 
was  collected  and  thrown  upon  plain- 
tiff's property,  to  his  great  injury.  The 
only  evidence  showed  that  the  fall  was 
sufficient:  Held,  that  an  instruction  that, 
if  the  sewer  was  so  badly  constructed 
as  to  affect  plaintiff's  property,  he  was 
entitled     to     recover,     was    improperly 

!  griven.     Cohen  v.  Bellenot,  2  Va.  Dec. 

!  639. 


Nullity  of  Marria|(e. 

Sec  the  title  DIVORCE,  vol.  4,  p.  740. 

Nullum  Tempus  Occurrit  IVegi. 

See  the  title  LIMITATION  OF  ACTIONS,  vol.  9,  p.  375. 

Nul  Tiel  Corporation. 

See  the  titles  BANKS  AND  BANKING,  vol.  2,  p.  322;  CORPORATIONS, 

vol.  3,  p.  579. 

Nul  Tiel  Record. 

See  the  title  DEBT,  THE  ACTION  OF,  vol.  4,  p.  307. 

Nunc  Pro  Titnc. 

See  the  titles  JUDGMENTS  AND  DECREES,  vol.  8,  pp.  312,  526;  RECORDS. 

Nuncupative  Wills. 

See  the  title  WILLS. 

OATH. 

L  Purpose  and  Essentials,  549. 
IL  Form,  549. 

IIL  Authority  to  Administer,  550. 
IV.  Suitor's  Test  Oath  in  West  Virginia,  550. 

A.  Coast  met  ion,  550. 

B.  Constitutionality,  5£0. 

C.  When  and  of  Whom  Required,  551. 

D.  Effects  and  Requirements  of  the  Acts  Generally,  552. 

CROSS  REFERENCES. 

See  the  titles  AFFIDAVITS,  vol.  1,  p.  227;  ATTACHMENT  AND  GAR- 
NISHMENT, vol.  2,  p.  89;  JURY,  vol.  9,  p.  1;  PERJURY;  WITNESSES. 

As  to  oaths  to  dilatory  pleas,  see  the  title  ABATEMENT,  REVIVAL  AND 
SURVIVAL,  vol.  1,  p.  25.  As  to  oaths  in  amended  pleadings,  see  the  title 
AMENDMENTS,  vol.  l,  pp.  320,  354.  As  to  affidavit  to  answer  in  9hancery 
proceedings,  see  the  title  ANSWERS,  vol.  1,  p.  397.  As  to  necessity  for  excepting 
bHow  to  absence  of  affidavit,  see  the  title  APPEAL  AND  ERROR,  vol.  1.  p. 
556.  As  to  qualification  of  attorneys  at  law,  see  the  title  ATTORNEY  AND 
CLIENT,  vol.  2,  p.  147.  As  to  oaths  in  insolvency  proceedings,  see  the  title 
BANKRUPTCY  AND  INSOLVENCY,  vol.  2,  p.  251.  As  to  necessity  for  war- 
rant of  commitment  setting  forth  that  party  is  charged  on  oath  or  affirmat'ju, 
see  the  title  COMMITMENTS  AND  PRELIMINARY  EXAMINATION  OF 
ACCUSED,  vol.  3,  p.  3.  As  to  oaths  of  school  trustees  and  other  district,  munic- 
ipal, and  county  officers,  see  the  titles  COUNTIES,  vol.  3,  p.  657;  PUBLIC 
OFFICERS;  SCHOOLS.  As  to  the  oath  of  loyalty  required  of  voters,  see  the 
title  ELECTIONS,  vol.  5,  p.  7.     As  to  the  oath  of  office  required  of  judges  of 
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election,  see  the  title  ELECTIONS,  vol.  5,  p.  10.  As  to  effect  of  failure  of 
contestants  to  subscribe  an  oath,  see  the  title  ELECTIONS,  vol.  5,  p.  33.  As  to 
act  requiring  genuineness  of  writing  to  be  denied  under  oath,  see  the  title  EX- 
ECUTION AND  PROOF  OF  DOCUMENTS,  vol.  5,  p.  410.  As  to  oaths 
required  by  one  acting  as  a  special  judge,  see  the  title  JUDGES,  vol.  8,  p.  160. 
As  to  verification  of  pleadings,  see  generally,  the  title  PLEADING.  See  also, 
the  titles  ABATEMENT,  REVIVAL  AND  SURVIVAL,  vol.  1,  p.  20;  AN- 
SWERS,  vol.  1,  p.  397.  As  to  affidavit  and  plea  of  non  est  factum,  see  the  title 
PLEADING.  As  to  oaths  of  public  officers,  see  the  title  PUBLIC  OFFICERS. 
As  to  oaths  by  sheriffs  and  deputies,  see  the  title  SHERIFFS  AND  CON- 
STABLES.    As  to  oaths   required  in  a  tax  deed,  see  the   title  TAXATION. 


J.  Purpose  and  Tssdntials. 

It  is  justly  supposed,  that  all  who 
acknowledge  an  overruling  and  just 
God,  whether  they  believe  in  a  future 
state  or  not,  believe  that  they  incur  a 
higher  obligation,  when  they  invoke 
Him  to  witness  their  vows,  or  the  truth 
of  what  they  declare,  than  by  a  simple 
promise  or  asseveration;  and  that  He 
will  visit  the  sin  of  perjury  with  a 
higher  punishment  than  any  other  false- 
hood, or  the  violation  of  a  promise  or 
duty  not  enforced  by  that  high  and 
solemn  sanction.  And  as  those  who 
reject  the  being  of  a  God,  or  deny  Him 
the  attribute  of  justice,  must  be  few, 
if,  indeed,  it  be  possible  for  any  civilized 
and  rational  mind  so  to  think,  the  com- 
mon law  in  its  search  after  truth,  care- 
fully employing  every  means  of  obtain- 
ing it,  does  not  neglect  one  supposed 
to  be  so  efficacious;  and  therefore  re- 
quires that  all  who  are  examined  as 
witnesses  in  a  court  of  justice  shall  take 
an  oath  to  tell  the  truth.  But  the  com- 
mon law  did  not  stop  here.  It  trod 
upon  more  delicate  ground,  and  insti- 
tuted a  scrutiny  into  the  religious  opin- 
ions of  the  witness.  In  Virginia,  how- 
ever, such  inquisition  was  wholly  abro- 
gated by  our  bill  of  rights,  and  the 
act  for  securing  religidus  freedom,  and 
no  person  is  incapacitated  from  taking 
an  oath  on  account  of  religious  belief 
or  unbelief.  Per  Scott,  J.,  in  Perry  v. 
Com.,  3  Gratt.  632. 

II.  Form. 

If  any  person  required  to  take  an 
oath  shall  declare  that  he  has  religious 


scruples  as  to  the  propriety  of  taking 
it,  he  may  make  a  solemn  affirmation, 
which  shall  in  all  respects  have  the 
same  effect  as  an  oath.  (Code,  1849, 
p.  88,  ch.  13,  §  7.)  Under  §  5,  subsec.  6, 
the  word  "oath,"  as  used  in  statu cc, 
must  be  construed  to  include  an  affir- 
mation.    Va.  Code,  1904,  $  176. 

Bill  in  Equity. — An  affidavit  annexed 
to  a  biU  filed  under  §  2618  of  .the  Code, 
"sworn  to  before  me  in  my  county 
aforesaid,"  is  sufficient  evidence  that 
the  bill  was  sworn  to,  and  as  the  sec- 
tion does  not  require  that  the  bill  shall 
show  that  it  was  verified  by  the  affi- 
davit of  the  plaintiff,  the  facts  'may  be 
shown  by  evidence  aliunde,  though  the 
better  practice  is  for  the  affidavit  to 
show  the  facts.  Lancaster  v.  Barton, 
92  Va.  615,  24  S.  E.  251. 

Bill  to  Set  Up  Lost  Instrument. — 
In  regard  to  following  jurat,  "sworn  to 
in  open  court  by  the  plaintiff,"  to  a  bill 
setting  up  a  lost  receipt,  it  was  held: 
That  as  the  plaintiff  swore  to  the  bill 
in  open  court,  and  as  the  bill  specifi- 
cally alleges  the  loss  of  the  receipt,  the 
oath,  thus  taken  or  made,  is  sufficient 
to  answer  the  requirement  of  the  law 
as  to  a  lost  instrument.  That  as  the 
statute  prescribing  the  form  of  the 
jurat  for  the  verification  of  pleadings 
does  not  make  it  obligatory  to  follow 
that  precise  form,  but  authorizes  that 
it  should  be  to  the  same  ^'effect,"  it  is 
not  necessary,  when  the  pleading  is 
sworn  to  in  open  court,  that  there 
should  be  the  clerk's  jurat  of  the  pre- 
cise verification  made;  the  appellate 
court  will  presume  the  verification  to 
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have  been  in  effect  that  prescribed  by 
tkt  statute.  The  jurat  of  the  clerk  in 
this  case  is  sufficient.  Hickman  v. 
Painter,  11  W.  Va.  386.  See  the  title 
LOST  INSTRUMENTS  AND  REC- 
ORDS, vol.  9,  p.  478. 

III.  Authority  to  Administer. 

As  to  authority  of  county  court  to 
administer,  see  the  title  BANK- 
RUPTCY AND  INSOLVENCY,  vol. 
2,   p.   251. 

As  to  the  authority  of  a  justice  of  thi 
peace  to  administer,  see  the  title  JUS- 
TICES OF  THE  PEACE,  vol.  8,  p.  71. 

As  to  the  authority  of  clerks  of  the 
court  to  administer,  see  the  title 
CLERKS  OF  COURT,  vol.  3,  p.  837. 

IV.  Suitor's  Test  Oath  in  West 

V  Virginia. 

A.  CONSTRUCTION. 

The  act  of  February  28,  1866,  in  re- 
lation to  oaths  by  suitors,  being  in  dero- 
gation of  the  common  law,  should  not 
be  enlarged  in  its  operation  by  con- 
struction beyond  its  express  terms. 
And  a  party  who  seeks  to  avail  himself 
of  the  provisions  of  the  act,  ought  to  b« 
held  to  state  a  case  with  the  utmost 
precision;  such  as  is  required  in  a  plea 
of  abatement,  i.  e.,  certainty  to  a  cer- 
tain intent  in  every  particular.  Harri- 
son V.  Leach,  4  W.  Va.  383. 

B.  CONSTITUTIONALITY. 
Constitutionality  Upheld.— The  act  of 

the  2Bth  of  February,  18€S,  known  as 
the  "suitor's  test  oath,"  is  constitu- 
tional. Beirne  v.  Brown,  4  W.  Va.  72. 
But  see  this  case  overruled  later  in 
Peerce  v.  Carskadon,  6  W.  Va.  383. 

The  act  of  February  14th,  1866, 
known  as  the  attorneys'  test  oath  act, 
is  not  unconstitutional.  It  is  not  ex 
post  facto,  because  ex  post  facto  laws 
relate  to  penal  and  criminal  proceed- 
ings, and  not  to  civil  proceedings  which 
affect  private  rights  retrospectively. 
Ex  parte  Quarrier,  4  W.  Va.  210. 

The  case  of  Peerce  v.  Carskadon, 
was  first  heard  in  1870,  and  is  reported 


in  4  W.  Va.  234,  at  which  time  it  was 
held,  that  the  suitor's  test  oath  pre- 
scribed in  attachment  proceedings  was 
constitutional  and  valid. 

See  this  case  subsequently  reversed 
in  accordance  with  the  mandate  of  the 
supreme  court  of  the  United  States,  to 
which  the  cause  was  appealed.  Peerce 
V.  Carskadon,  6  W.  Va.  383. 

Constitutionality  Denied. — Upon  a 
writ  of  error  from  the  supreme  court  of 
the  United  States  to  the  supreme  court 
of  West  Virginia  the  holding  by  the 
West  Virginia  courts  that  the  suitor's 
test  oath  was  constitutional  was  re- 
versed and  that  court  was  ordered  to 
conform  its  judgment  to  the  judgment 
of  the  supreme  court  of  the  United 
States,  which  was  accordingly  done. 
Peerce  v.  Carskadon,  6  W.  Va.  383. 

Between  the  rendering  of  the  decision 
by  the  supreme  court  of  the  United 
States  in  the  case  of  Peerce  v.  Carska- 
don upon  writ  of  error  to  the  decision 
by  the  supreme  court  of  West  Virginia 
of  the  same  case  reported  in  4  W.  Va. 
234,  and  the  rehearing  and  decision  in 
accordance  with  the  mandate  of  the 
United  States  sui)reme  court  reported 
in  Peerce  v.  Carskadon,  6  W.  Va.  383, 
the  following  case  was  decided  in  ac- 
cordance with  the  decision  of  the  su- 
preme court  of  the  United  States.  Kyle 
V.  Jenkins,  6  W.  Va.  371. 

Constitutionality  of  Test  Oath  in 
Attachment  Proceedings. — In  a  suit  at 
law  in  which  an  attachment  was 
sued  out,  and  levied  on  property  of 
the  defendants  and  judgment  obtained 
therein  against  the  defendants  on  pub- 
lication, a  part  of  the  defendants 
appeared  in  the  court  in  which  the 
judgment  was  rendered  within  five 
years  from  the  rendition  of  the  judg- 
ment, and  tendered  to  the  court  their 
petition  praying  for  a  rehearing  of  the 
proceedings  in  the  action  without  ac- 
companying the  petition  with  the  affi- 
d?vit  prescribed  and  required  in  such 
cases  by  the  act  of  the  legislature 
passed  the  11th  day  of  February,  1865, 
entitled,  "An  act  to  amend  and  re-enact 
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sections  twenty-three,  twenty-seven  and 
twenty-eight,  of  ch.  151  and  §  13  of  ch. 
170,  of  the  Code  of  Virginia,"  and  also 
by  the  twenty-seventh  section,  of  ch. 
106,  of  the  Code  of  West  Virginia, 
which  affidavit  so  prescribed  is  com- 
monly known  and  called  "The  Suitor's 
Test  Oath."  The  court  refused  to  re- 
ceive and  allow  the  petition  to  be  filed. 
Held,  that  it  was  error  in  the  circuit 
court  to  refuse  to  allow  said  petition 
to  be  filed,  on  the  ground  that  it  was 
not  accompanied  by  such  affidavit  or  test 
oath.  So  much  of  the  said  act  of  the 
legislature,  and  §  27,  of  ch.  106,  of  the 
Code  of  West  Virginia,  as  prescribe 
such  affidavit  or  test  oath,  are  contrary 
to  the  constitution  of  the  United  States 
and  to  the  constitution  of  the  state  of 
West  Virginia,  and  were,  therefore, 
null  and  void  from  their  passage.  The 
petition  in  the  case  is  sufficient  and 
should  now  be  received  by  the  court 
below  and  ordered  to  be  filed  and  fur- 
ther to  proceed  in  the  same,  as  justice 
requires  and  the  law  directs.  Ross  v. 
Jenkins,  7  W.  Va.  284;  Perry  v.  Mc- 
Huflfman,  7  W.  Va.  306;  Lynch  v.  Hoflf- 
man,  7  W.  Va.  553;  Lynch  v.  Hoffman, 
7  W.  Va.  578. 

Constitutionality  of  Test  Oath  as 
Prerequisite  to  Voting  after  Challenge. 
— The  act  of  the  legislature  passed  Feb- 
ruary 26th,  1865,  in  relation  to  challeng- 
ing voters  and  requiring  them  to  take 
the  oath  therein  prescribed,  is  not  un- 
constitutional. Randolph  v.  Good,  3 
W.  Va.  551. 

C.   WHEN   AND    OP    WHOM    RE- 
QUIRED. 
Defendant  Must  Take  Oath  in  Order 
to  Require  Plaintiff  to  Do  So.— It  was 

held  that  a  defendant  who  requires  the 
plaintiff  to  take  oath  known  as  the 
suitor's  test  oath,  enacted  by  the  leg- 
islature February  28th,  1865,  is  himself 
required,  by  the  act  of  March  1st,  ir66, 
to  first  take  the  same  oath.  The  acts  of 
February  11th  and  28th,  1865,  require 
any  plaintiff,  if  a  citizen  of  the  state, 
to  make  and   file  an  affidavit  that  he 


will  support  the  constitution  of  the 
United  States  and  of  this  state,  and 
that  he  takes  such  obligation  freely 
and  of  choice,  and  without  any  mental 
reservation  or  purpose  of  evasion.  Pen- 
dleton V.  Barton,  4  W.  Va.  496. 

The  cause  of  action  having  arisen, 
prior  to  the  first  of  April,  1865,  the  or- 
der of  the  circuit  court  was  properly 
made,  notwithstanding  the  suit  was  in- 
stituted after  the  passage  of  the  act  of 
the  first  of  March,  1866,  which  required, 
that  a  complainant  in  any  case,  wherein 
the  cause  of  action  arose  since  the  1st 
of  April,  1865,  or  should  thereafter 
arise,  should  not  be  required  to  take 
the  oath  known  as  the  "suitor's  test 
oath,"  until  the  defendant  shall  have 
also  taken  said  oath.  Beirne  v.  Brown, 
4  W.  Va.  72. 

Oath  Taken  by  Only  One  of  Several 
Plaintiffs.— S.  R.  &  Co.,  as  a  firm,  in- 
stituted suit  against  H.,  who  tendered 
an  affidavit  under  the  "suitor's  test 
oath"  act,  averring  that  S.  &  R.  were 
plaintiffs  and  he  was  defendant,  and 
that  S.  &  R.  had  aided  in  the  rebellion, 
etc.  The  court  below  refused  to  per- 
mit the  affidavit  to  be  filed  and  to 
make  an  order  requiring  the  plaintiff 
to  take  the  "suitor's  test  oath."  Held, 
that  there  was  no  error  in  the  refusal 
of  the  court  to  permit  the  affidavit  to 
be  filed,  as  it  does  not  appear  to  be  in 
the  suit  of  "S.  R.  &  Co."  Even  if  S.  & 
R.  were  the  same  parties  mentioned  in 
the  suit  in  which  the  affidavit  is  sought 
to  be  filed,  still  there  is  no  affidavit  that 
the  other  members  of  the  firm  of  S.  R. 
&  Co.  ever  aided  in  the  rebellion,  etc., 
and  without  that  the  suit  could  not  be 
dismissed,  as  it  is  sufficient  if  "any  one" 
of  the  plaintiffs  shall  take  the  oath  of 
expurgation.  See  Nadenbousch  v. 
Sharer,  2  W.  Va.  285;  Harrison  v. 
Smith,  4  W.  Va.  97. 

Effect  of  Oath  by  One  Party  Defend- 
ant, Though  Not  an  Indispensable 
Party. — If  a  complainant  in  a  bill  in 
equity  failed  to  enforce  a  vendor's  lien 
against   real   estate,  make   subpurchas- 
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«rs  parties  to  the  suit,  although  they 
may  not  have  been  necessary  parties, 
they  are  proper  parties,  and  having  been 
made  parties  by  the  complainant  and  he 
not  asking  to  dismiss  the  bill  as  to 
them,  must  take  the  consequences  of 
joining  them,  and  an  affidavit  made  and 
filed  by  them,  or  one  of  them,  in  pur- 
suance with  the  act  of  the  28th  of  Feb- 
ruary, 1865.  known  as  the  "suitor's  test 
oath"  act,  is  sufficient  to  authorize  the 
dismissal  of  the  bill  of  the  complainant, 
he  being  required  by  order  of  the  court 
to  do  so,  and  failing  to  take  the  oath 
required  by  said  act.  Beirne  v.  Brown, 
4  W.  Va.  72. 

A  pardon  by  the  president  of  the 
United  States  to  an  attorney  who  had 
engaged  in  the  late  rebellion,  while  it 
may  restore  him  so  far  as  to  permit 
him  to  practice  in  federal  courts,  can 
not  relieve  him  from  the  oath  required 
by  act  of  February  14,  1866,  nor  re- 
store his  standing  in  a  state  court.  Ex 
parte  Quarricr,  4  W.  Va.  2lo. 
'  Application  of  Act  of  February  28th, 
1866.— The  act  of  February  28th,  1865, 
in  relation  to  oaths  by  suitors,  applies 
to  writs  of  error  and  appeal  as  well  as 
writs  of  supersedeas.  Higginbotham  v. 
Haselden,  3  W.  Va.  17. 

Time  at  Which  Oath  May  Be  Re. 
quired. — A  motion  by  the  defendant  in 
error  for  a  rule  nisi,  requiring  the  plain- 
tiff in  error  to  take  the  suitor's  test 
oath,  is  not  unreasonably  delayed  when 
made  at  a  term  before  the  case,  ac- 
cording to  the  rules  of  the  court,  could 
be  called  for  hearing.  Higginbotham 
V.  Haselden,  3  W.  Va.  17. 

Not  Excused  by  Persons  .Qualified 
to  Practice  Law. — A  party  having  qual- 
ified as  an  attorney  before  the  passage 
of  the  attorney's  test  oath  act,  of  Feb- 
ruary 14th,  1866,  did  not  acquire  such  a 
vested  right  in  the  office  of  attorney,  as 
released  him  from  being  required  to 
take  the  oath  prescribed  in  that  act. 
Ex  parte  Quarrier,  4  W.  Va.  HIO. 

Parties  obtaining  writs  of  error,  su- 
persedeas and  appeal,  to  judgments  and 
decrees  obtained   since  April   1st,   1865, 


are  not  required  to  take  the  suitor's 
test  oath.  Act  of  March  1st,  1866. 
Higginbotham  v.  Haselden,  3  W.  Va.  17. 

D.     EFFECTS     AND      REQUIRE- 
MENTS OF   THE   ACTS    GEN- 
ERALLY. 
Effect  of  Filing  at  Rules. — In  an  ac- 
tion  of   debt   where   there   has   been   a 
i  conditional   judgment   at   rules  and  the 
1  case  is  on  the  docket  for  hearing,  the 
I  judgment  becomes  final  on  the  last  day 
i  of  the   next  term   of  court  or  on   the 
fifteenth    day   thereof,    whichever   hap- 
I  pens   first,   if   there   is   no   pleading   to 
I  issue.      And    the    filing  of  an    affidavit, 
I  requiring  the  plaintiff  to  take  the  suit- 
I  or's  test  oath,  where  there  is  no  such 
pleading  is  not  sufficient  to  prevent  a 
I  judgment  by  operation  of  law.     Aldcr- 
I  son  V.  Gwinn,  3  W.  Va.  229. 

Spirit  and  Object  of  the  Acts. — In 
regard  to  the  Suitor's  Test  Oath  re- 
quired by  acts  of  March  15th,  1862, 
February  28th,  1865,  and  March  1st, 
1866,  the  court  says:  From  a  "review 
of  these  acts  it  would  seem  to  have 
been  the  intention  of  the  legislature 
that  no  trial  should  be  defeated  in  the 
one  case,  where  one  of  the  plaintiffs 
was  loyal  and  took  the  oaths  required; 
and  that  in  the  other,  a  rehearing  should 
not  be  defeated  where  one  of  the  de- 
fendants was  loyal  and  took  the  oath 
required.  But  that  the  suit  should  be 
dismissed  where  the  defendants,  or  any 
one  of  them,  took  and  filed  the  prelim- 
inary oaths  of  loyalty;  unless  the  plain- 
tiffs, or  some  one  of  them,  should  take 
and  file  the  oath  of  loyalty  required  of 
them."  Nadenbousch  v.  Sharer,  2  W. 
Va.  285,  292. 

Actual  Notice  Necessary. — Where 
there  is  an  affidavit  filed,  requiring  the 
plaintiff  to  take  the  suitor's  test  oath, 
he  should  have  actual  notice  of  the 
same  by  the  service  of  a  rule  or  copy 
of  the  order  noting  the  filing  of  the 
affidavit  and  requinng  him  to  take  such 
oath.  Alderson  v.  Gwinn,  3  W.  Va.  229. 
Effect  of  the  Act€  on  the  Statute  of 
Limitations. — Held,  it  being  agreed  that 
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the  deceased  payee  could  not  take  the  could  not,  that  ch.  28  of  the  acts  of  the 
oath  commonly  called  the  suitor's  test  legislature  of  1872-3,  pp.  76  and  77,  ex- 
oath,  prescribed  by  §  27  of  chapter  136  tended  the  statute  of  limitations  of  five 
of  the  Code  of  this  state  of  1868,  and  years  as  to  the  said  Riflfe  in  said  joint 
that  the  defendant,  McHuffman,  could  action  against  the  said  defendants, 
take  such  oath  and  the  defendant,  Riffc,  '  Keller  v.  McHuffman,  15  W.  Va.  64. 

Obiter  Dictum. 

See  the  title  STARE  DECISIS. 

OBJECT.-— In  Ingles  v.  Straus,  91  Va.  209,  215,  21  S.  E.  490,  it  is  said:  "The 
first  clause  of  §  15,  art.  5,  of  the  constitution  of  Virginia,  provides  that  *no  law 
shall  embrace  more  than  one  object  which  shall  be  expressed  in  its  title.'  A 
similar  provision  to  this  is  found  in  the  constitutions  of  most  of  the  states  of 
the  union,  and  has  been  construed  in  a  large  number  of  cases,  and  by  many 
courts  of  last  resort,  both  state  and  federal,  and  the  authorities  that  will  be  cited 
here  will  be  of  cases  arising  in  those  states  having  a  similar  constitutional  pro- 
vision — the  words  object  and  'subject*  being  taken  to  have  one  and  the  same 
signification."     See  also,  the  title  STATUTES. 

In  McNeeley  v.  South  Penn  Oil  Co.,  52  W.  Va.  616,  44  S.  E.  508,  518,  it  is 
said:  "The  object  of  an  act  is  the  aim  or  purpose  of  the  enactment,  while  the 
'subject'  is  the  matter  to  which  it  relates  and  with  which  it  deals.  State  v.  Fer- 
guson, 104  La.  249,  28  South.  917,  81  Am.  St.   Rep.  123." 

Objections. 

See  references  under  EXCEPTIONS  AND  OBJECTIONS  IN  PRACTICE, 
vol.  5,  p.  357.  In  addition,  see  the  titles  FRAUD  AND  DECEIT,  vol.  6,  p.  448; 
GAMING,  vol.  6,  p.  701;  GRAND  JURY,  vol.  6,  pp.  748,  753,  757;  HABEAS 
CORPUS,  vol.  7,  p.  19;  HEARSAY  EVIDENCE,  vol.  7,  p.  61;  INDICTMENTS, 
INFORMATIONS  AND  PRESENTMENTS,  vol.  7,  p.  451;  INQUESTS  AND 
INQUIRIES,  vol.  7,  p.  666;  JURISDICTION,  vol.  8,  p.  902;  JURY,  vol.  9, 
p.  47,  etc. 

OBLIGATION.— In  Roane  v.  Drummond,  6  Rand.  182,  185,  it  is  said:  "Nor 
are  the  words  obligation  and  'obligors*  in  the  section  so  exclusive  as  to  forbid  a 
construction  of  it,  which  would  include  joint  judgments.  It  is  true,  these  imply 
contract;  but  even  judgments  are  sometimes  confessed  by  contract.  Though 
they  have  their  force  by  lavy^,  parties  are  in  no  less  degree  jointly  bound  by  them, 
than  by  written  contracts  or  obligations." 

Obligation  of  Contracts. 

See  the  title  CONSTITUTIONAL  LAW,  vol.  3,  p.  213. 

Obligor  and  Obligee. 

See  the  title  BONDS,  vol.  2,  p.  507. 

Obscene  Literature. 

See  the  title  OBSCENITY. 


Obscenity. 

Sec  the  title  ADULTERY/ FORNICATION  AND  LEWDNESS,  vol.  1,  p.  184. 


OBSTRUCTING  JUSTICE. 

CROSS  REFERENCES. 

Sec  the  titles  ARREST,  vol.  1,  p.  719;  CONTEMPT,  vol.  3,  p.  236;  PUBLIC 
OFFICERS;  SHERIFFS  'AND  CONSTABLES. 

As  to  the  effect  on  limitation  of  actions  of  obstructing  the  prosecution  of  a 
?uit  by  indirect  means,  see  the  title  LIMITATION  OF  ACTIONS,  vol.  9,  pp. 
43  8,   419. 


Grade  of  Ofifense. — An  attempt  to  ob- 
struct or  impede  the  administration  of 
justice  by  inducing  a  witness  to  absent 
himself  from  court  is  a  misdemeanor 
at  common  law.  State  v.  Bailer,  26  W. 
Va.  90,  53  Am.  St.  Rep.  66. 

Obstructing  Justice  as  Contempt. — 
Using  means  to  prevent,  and  prevent- 
ing a  witness  from  attending  court, 
who  had  been  duly  summoned,  is  a 
contempt  of  court,  which  may  be  pun- 
ished by  information.  Com.  v.  Feely, 
2  Va.  Cas.  1.  And  see  the  title  WIT- 
NESSES. 

Indictment  for. — An  information 
which  runs  "Virginia,  Wythe  county, 
to  wit;  be  it  remembered,  that  H. 
Chapman  who  prosecutes  as  attorney 
for  the  commonwealth  in  the  superior 
court  of  law  for  Wythe  county,  comes 
here  into  said  court  in  his  proper  per- 
son, this  11th  day  ef  May,  1814,  and 
for  the  commonwealth  gives  the  court 
here  to  understand  and  be  informed, 
that  John  Feely  (innkeeper),  late  of 
the  county  of  Wythe  aforesaid,  on  the 
15th  day  of  October,  1812,  at  the 
county  aforesaid,  and  within  the  juris- 
diction of  the  superior  court  of  law, 
appointed  by  law  to  be  holden  in,  and 
for,  the  county  of  Wythe  aforesaid,  did 
offer  a  contempt  to  the  superior  court 
of  law,  held  in  and  for  Wythe  county, 
in  this,  that  he  the  said  John  Feely, 
^did  use  means  to  prevent,  and  did  then 
and  there  prevent,  one  Samuel  Wright 
from  attending  as  a  witness  to  give 
evidence  to  prove  the  execution  of  a 
deed  of  trust,  which  deed  of  trust  was 
executed   by    the    said    John    Feely    to 


John  Draper,  after  he,  the  said  Samuel 
Wright,  had  been  duly  summoned  to 
attend  said  court  as  a  witness,  to  prove 
said  deed  of  trust  on  the  fourth  day 
of  the  October  term,  1812,  by  virtue 
of  a  summons  issued  by  the  clerk  of 
said  court,  who  was  duly  authorized 
to  issue  said  summons,  which  act  of  the 
said  John  Feely  is  contrary  to  the  laws 
and  usages  of  this  commonwealth,  and 
against  the  peace  and  dignity  of  the 
commonwealth,  etc.,"  is  sufficiently 
certain.     Com.  v.  Feely,  3  Va.  Cas.  1. 

In  State  v.  Bailer,  26  W.  Va.  90,  53 
Am.  Rep.  66,  an  indictment  alleged  that 
C.  B.,  unlawfully  furnished  one  A.  R., 
for  the  use  of  P.  E.,  money  to  unlaw- 
fully induce  P.  E.,  to  absent  himself 
from  the  circuit  court  of  the  county  at 
a  certain  time,  to  which  he,  P.  E.,  had 
been  summoned  as  a  witness  against 
C.  B.,  in  a  trial  on  an  indictment 
against  C.  B.,  then  pending  in  said 
court,  whereby  the  said  C.  B.,  at- 
tempted to  obstruct  and  impede  the 
administration  of  justice.  The  court 
held  that,  the  indictment  was  fatally 
defective  in  not  alleging  that  A.  R. 
paid  or  offered  to  pay  the  sum  of 
money  to  the  witness  P.  E.,  to  induce 
him  to  absent  himself  as  such  witness 
at  said  time  from  the  circuit  court. 
Without  this  the  act  done  by  the  de- 
fendant is  not  of  such  a  nature  as  to 
constitute  an  attempt  to  commit  the 
offense  mentioned  in  the  indictment, 
therefore  on  motion  of  the  defendant 
the  court  ought  to  have  quashed  this 
indictment. 

Indictment  at  common  law,  charging 
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^cfen^ant  with  rescuing  property  that 
had  been  distrained  by  a  sheriff  for 
public  dues,  from  bailee,  to  whose  safe- 
keeping the  sheriflF  had  committed  it, 
without    charging    that    the    defendant 


knew  in  what  right  the  bailee  held  it; 
held,  indictment  defective  for  not 
averring  that  the  defendant  had  such 
knowledge.  Com.  v,  Israel,  4  Leigh 
675. 


OBSTRUCTION. — Departure  from  and  residence  out  of  the  state  after  the 
accrual  of  the  right  of  action  are,  of  their  own  force,  an  obstruction  to  the  pros- 
ecution ©f  such  right  of  action,  excusing  from  the  statute  of  limitations.  Fisher 
V.  Hartley,  48  W.  Va.  339,  37  S.  E.  578.  See  also,  the  title  LIMITATION  OF 
ACTIONS,  vol.  9,  p.  418. 

Obstruction  of  Streets  and  Hi^Hivaxs. 

See  the  titles  NUISANCES,  ante,  p.  499;  STREETS  AND  HIGHWAYS. 

Obstruction  of  Waters. 

See  the  title  WATERS  AND  WATERCOURSES. 

Obtainin|(  Goods  under  False  Pretenses. 

See  the  title  FALSE  PRETENSES  AND  CHEATS,  vol.  6,  p.  825. 

€>CCUPANCY.— In  Chapman  v.  Mill  Creek  Coal,  etc.,  Co.,  54  W.  Va.  193, 
205,  46  S.  E.  262,  it  is  said:  "Occupancy,  when  applied  to  real  estate,  implies  an 
estate  in  the  land.  An  occupant  of  land  is  a  tenant  or  an  owner.  If  he  occupies 
at  the  will  of  the  owner,  he  has  an  estate  at  will  or  at  sufferance;  if  for  a  period 
of  years,  an  estate  for  years,  if  for  a  lifetime  or  any  greater  period,  he  has  an 
estate  of  freehold.  The  mere  right  to  go  upon  land  and  do  certain  acts,  such 
as  to  take  away  the  wood  or  coal,  is  not  an  estate  in  the  land  of  any  kind  or 
character." 

Occupation. 

As  to  use  and  occupation,  see  the  title  ASSUMPSIT,  vol.  2,  p.  21.    As  to  oc- 
cupation taxes,  see  the  title  LICENSES,  vol.  9,  p.  305. 

OCCUR.— In  Lewis  v.  Whittle,  77  Va.  415,  421,  it  is  said:  "The  appointing 
power  in  general  terms  is  not  conferred  on  the  governor  in  the  charter,  but  a 
limited  power  of  appointment — to-wit,  the  power  to  fill  vacancies — and  when 
we  look  to  see  what  vacancies  we  find  that  the  power  is  granted  to  fill 
vacancies  that  may  occur  (that  is,  may  happen — an  occurrence  is  an 
accidental  event)  by  death,  resignation,  or  otherwise.  A  death  may 
occur,  a  resignation  may  occur,  and  the  attorney  general  insists  earn- 
estly in  the  argument  in  this  case  that  the  word  otherwise,  coupled 
with  the  word  occur — that  is,  'occur  otherwise' — is  broad  enough  to  cover  a 
wholesale  removal  of  the  nineteen  members  of  the  board  by  a  single  order  to 
that  end.  If  the  legislature  had  so  desired  or  intended,  it  was  as  easy  to  use 
the  word  removal  as  any  actually  used,  and  we  think  it  is  safer  to  consider  that 
.such  words  as  are  used  are  those  intended  to  be  used,  and  such  words  as  are 
not  used  were  not  intended  to  be  used."  See  generally,  the  title  PUBLIC 
OFFICERS. 


OF. — A  testator  gave  his  wife  a  life  estate  in  certain  property,  the  remainder 
''to  be  at  her  disposal,  to  whom  she  thinks  proper  of  her  heirs."  In  construing 
this  provision,  the  court  said:  "With  reference  to  the  other  half  of  the  proceeds 
of  this  sale  he  says:  'They  are  to  be  at  her  disposal,  to  whom  she  thinks  proper 
of  her  heirs.*  Is  not  this  the  common  setlse  meaning  of  these  words,  'to  be 
disposed  of  by  her  amongst  her  heirs,  as  she  thinks  proper?'  Is  it  not  obvious 
that  he  wanted  them  disposed  of  among  her  heirs,  and  not  in  any  other  man- 
ner?"    Milhollen  v.  Rice,  13  W.  Va.  510,  569. 

Offense. 

See  the  title  CRIMINAL  LAW,  vol.  4,  p.  L 

Offer  and  A.cceptance.  • 

See  the  title  CONTRACTS,  vol.  3,  p.  320. 

OFFICE.— See  the  title  PUBLIC  OFFICERS. 

In  Blair  v,  Marye,  80  Va.  485,  495,  it  is  said:  "'An  office*  (says  Kent,  vol.  3, 
p.  434)  'consists  in  a  right,  and  correspondent  duty,  to  execute  a  public  trust, 
and  to  take  the  emolument.'    (So  also,  Crim.  Digest,  vol.  3,  p.  117.)" 

A  statute  prohibited  the  sale  of  any  office.  It  was  held,  that  the  office  of 
sheriff  was  clearly  within  the  statute.  Sailing  v.  M'Kinney,  1  Leigh  42,  44.  See 
also,  the  titles  PUBLIC  OFFICERS;  SHERIFFS  AND  CONSTABLES. 

An  attorney  at  law  is  not  an  officer.     Ex  parte  Faulkner,  1  W.  Va.  269,  297. 

The  practice  of  law  is  not  an  office  or  place  under  the  commonwealth.  In  re 
Leigh,  1  Munf.  468.  In  that  case,  Roane,  J.,  said:  "Nor  are  their  functions  any- 
where called  or  designated  as  offices  in  the  act,  except  in  the  form  of  the  oath 
prescribed  to  be  taken;  and  even  there,  that  term  may  well  be  taken  in  a  gen- 
eral and  extended  sense,  as  synonymous  with  'duty.' "  See  also,  the  title  AT- 
TORNEY AND  CLIENT,  vol.  2,  p.  146. 

Office  within  the  Gift  of  the  People.— The  words  office  within  the  gift  of  the 
people,  include  all  offices,  as  well  those  filled  by  the  legislature  as  those  filled 
by  popular  vote.     Black  v.  Trowcr,  79  Va.  123. 

Office  Farming. 

See  the  title  ILLEGAL  CONTRACTS,  vol.  7,  p.  253. 

Office  Found. 

See  the  titles  ESCHEAT,  vol.  5,  p.  143;  INQUESTS  AND  INQUIRIES,  vol  7, 
p.  656;  PUBLIC  LANDS. 

Office  Jud|(ment. 

See  the  title  JUDGMENTS  AND  DECREES,  vol.  8,  p.  205. 

Officers. 

See  the  title  PUBLIC  OFFICERS. 
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OFFICERS  AND  AGENTS  OF  PRIVATE 
CORPORATIONS. 

I.  Definition  smd  General  Principles,  5S9. 
IL  EligibUity,  5S9. 

A.  Power  to  Prescribe  Reasonable  Qualifications,  559. 

B.  Stockholders  or  Residents,  559. 

C.  Attorney  in  Hostile  Suit,  560. 

D.  For  PresidencTt  560. 

III.  Election  and  Appointment,  56o. 

A.  GrOTerned  bj  Charter  and  Bv-Laws,  560. 

B.  Time  of  Election,  560. 

C.  CumnlatiTe  Voting,  560. 

D.  Majority  Necessary  to  Choice,  561. 

E.  PresnmptiTe  Acceptance,  561. 

F.  Illegral  Election  or  Appointment  Compared  to  Lef^al,  562. 

G.  No  Secretary  without  Directorate,  562. 

H.  Failure  to  Appoint  Officers  as  Ground  of  Forfeiture,  562. 

IV:  Official  Bonds,  562. 

A.  Scope  of  Bond,  562. 

B.  Rules  of  Corporation  as  Terms  of  Bond,  563. 

C.  As  Continuincr  Oblin^ation,  563. 

D.  Enforcement,  563. 

1.  Sufficiency  of  Alleg-ation  in  Suit  on  Bond,  563. 

2.  Dischargee  of  Sureties,  564.' 

3.  Breach  Amounting  to  a  Felony,  564. 

4.  Plea,  564. 

V.  Continuance,  Termination  or  Vacation  of  Office,  564. 

A.  Until  Successor  Appointed,  564. 

B.  Power  of  RemoTal,  565. 

C.  Dissolution  of  Corporation,  566. 

VI,  Powers,  566. 

A.  In  General,  566. 

1.  Law  of  Agency  Applies,  566. 

2.  Sole  Instruments  of  Corporate  Action,  566. 

3.  Proof  of  Authority,  566. 

4.  Agents  Limited  to  Granted  Powers,  567. 

5.  Imputed  Knowledge  of  Limitation  of  Powers,  567. 

6.  Ratification  and  Estoppel  to  Deny  Authority,  567. 
.7.  Informality  of  Signature,  569. 

8.  Want  of  Reference  to  Authority,  569. 

9.  Suspension  and  ReTOcation,  569. 

10.  Obtaining  Preference  for  Corporation,  569. 

11.  To  Transfer  Property,  570. 

12.  Of  De  Facto  Corporation,  570. 

13.  Authority  to  Affix  Seal,  570. 

14.  Of  Agent  Taking  Stock  Subscriptions,  570. 

B.  Of  Directors,  570. 

1.  In  General,  570. 

a.  Relation  to  Corporation  One  of  Agency,  570. 
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b.  The  RepreseaUtiTes  of  the  CorporatUa,  570. 

c.  Entitled  to  Control  of  AfiFahra,  571. 

d.  Mode  ol  Action,  571. 

e.  DisqualifyiBf^  Interest  in  Question  Voted  on,  571. 

f .  Proof  of  Holdinir  of  Board  Meeting:,  573. 

g.  Equity  May  Nullify  Vokl  Order,  573. 
b.  Board  of  Visitors  of  Association,  573. 

2.  To  Contract  witb  Corporation,  573. 

3.  To  Create  Preferences  in  Tlieir  Own  Favor,  575. 
A,  To  Make  an  Assignment,  576. 

5.  To  Borrow  Money  and  Control  Litif^ation,  576. 

6.  To  Fix  Capital  Stock  under  Maximum  Amount,  576. 

7.  To  Purchase  Shares  of  Stockholders,  576. 

8.  To  Alter  or  Amend  By-Laws,  576. 

9.  To  Make  Bindinff  Representations  and  Admissions,  576. 

10.  Declaration  of  Uividends,  576. 

11.  Directors'  Control  over  Incf^ase  of  Stock,  577. 

C.  Of  President  or  Vice  President,  577. 

1.  In  Goaeral,  577. 

2.  To  Contract  for  Corporation,  577. 

3.  Manairement  and  Control  of  Utigation,  577. 

4.  Making  and  Indorsing  Negotiable  Paper,  578. 

5.  When  Parol  Evidence  Adnrissible  to  Show  Who  Is  Bound,  S78. 

6.  Revocation  of  Authority  by  Directors,  578. 

7.  To  Execute  Deed  for  Corporation,  578. 

8.  Ratification  by  Corporation,  578. 

9.  Reorganisation  by  President,  578. 
10.  Of  Vice  President,  578.  . 

D.  Treasurer  or  General  Managor,  579. 

£.  Superintendent  of  Street  Railroad,  579. 

VIL  Righto  of  Offioers  against  Corporation,  579. 

A.  Right  to  Compensation,  579. 

1.  Director,  President  or  Vice  Presi^.ent,  579. 

2.  Executive  Officers  or  Employees,  581. 

3.  Recovery  Back  by  Corporation,  581. 

4.  Contict  of  LfSws,  581. 

B.  No  Personal  Right  to  Damage  Claim  of  Corporation,  581. 

VIII.  Duties  and  Liabilities  of  Officers  or  Agento,  58i. 

A.  In  General,  581. 

B.  Diligence  Required  of  Directors,  582. 

C.  Fiduciary  Relation,  582. 

1.  In  General,  583. 

2.  Directors  as  Trustees,  583. 

a.  For  Stockholders  and  Corporation,  583. 

b.  For  Creditors,  583. 

c.  Director  May  Not  Purchase  Corporate  Property,  584. 

d.  Statutory  Liability  to  Creditors,  585. 

D.  Use  or  Conversion  of  Corporate  Funds,  585. 

E    Director's  Liability  for  Acts  of  Codirectors,  585. 

F.  Control  by  Stockholders,  585. 

G.  Notice  to  Corporations  Through  Officers  and  Agents,  585. 
H.  Declarations  and  Admissions  as  AfiFecting  Corporations,  586. 
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I.  Dntj  to  Inform  Tax  Assessor  as  to  Stock  Holdiog^s,  586. 

J.  For  Unlawful  ]>ecla ration  of  Diyideads,  586. 
K.  Responsibility  and  Amenability  to  Stockholders,  586. 
L.  Criminal  Liability.  586 

IX.  Liability  of  Corporation  for  Acts  of  Officers  and  Agents, 

586. 

X.  Service  of  Process  on  Officers  and  Agents,  587. 

CROSS  REFERENCES. 

See  the  titles  ACCIDENT  INSURANCE,  vol.  l,p.7l;  ACCOUNTS  AND  AC- 
COUNTING, vol.  1,  p.  82;  ACKNOWLEDGMENTS,  vol.  1,  p.  104;  AFFIDA- 
VITS, vol.  1,  p.  227;  AGENCY,  vol.  1,  p.  240;  ATTACHMENT  AND  GAR- 
NISHMENT, vol.  2,  p.  70;  BANKS  AND  BANKING,  vol.  2,  p.  254;  BENE- 
FICIAL AND  BENEVOLENT  ASSOCIATIONS,  vol.  2,  p.  344;  BILLS, 
NOTES  AND  CHECKS,  vol.  2,  p.  401;  BONDS,  vol.  2,  p.  507;  BUILDING 
AND  LOAN  ASSOCIATONS,  vol.  2,  p.  645;  CORPORATIONS  (with 
references  there  made),  vol.  4,  p.  510;  ESTOPPEL,  vol.  5,  p.  191;  EVIDENCE, 
vol.  5,  p.  295;  EXECUTIONS,  vol.  5,  p.  416;  FIRE  INSURANCE,  vol.  6,  p.  60; 
FOREIGN  CORPORATIONS,  vol.  6,  p.  190;  FRAUDULENT  AND  VOLUN- 
TARY CONVEYANCES,  vol.  6,  p.  540;  INSURANCE,  vol.  7,  p.  746;  JUDG- 
MENTS AND  DECREES,  vol.  8,  p.  161;  LIFE  INSURANCE,  vol.  9,  p.  340; 
LIMITATION  OF  ACTIONS,  vol.  9,  p.  367;  MANDAMUS,  vol.  9,  p.  508; 
MORTGAGES  AND  DEEDS  OF  TRUST,  ante,  p.  1;  PLEADING;  QUO 
WARRANTO;  RAILROADS;  RECEIVERS;  RESCISSION,  CANCELLA- 
TION AND  INFORMATION;  STOCK  AND  STOCKHOLDERS;  TRUSTS 
AND  TRUSTEES;  WITNESSES. 

As  •  to  powers,  duties  and  liabilities  of  officers  in  issuing,  transferring  and 
canceling  corporate  stock,  see  the  title  STOCK  AND  STOCKHOLDERS. 
As  to  insurance  agents'  powers,  see  the  titles  FIRE  INSURANCE,  vol.  6,  p.  60; 
INSURANCE,  vol.  7,  p.  746;  LIFE  INSURANCE,  vol.  9,  p.  340. 

fore  subject  to  ch.  53  of  the  West 
Virginia  Code,  have  power  to  pass  by- 
laws prescribing  reasonable  qualifica- 
tions of  its  directors.  Cross  v.  West 
Virginia,  etc.,  R.  Co.,  37  W.  Va.  342,16 
S.  E.  587,  589. 


L  Definition  and  General 
Principles. 

Officers   Merc   Ministerial   Agents. — 

In  Burr  v.  McDonald,  3  Gratt.  215,  it 
is  held,  that  the  officers  of  a  private 
corporation  have  no  private  franchise 
in  the  offices,  but  are  the  mere  minis- 
terial agents  of  the  company,  to  con- 
duct its  business  for  the  benefit,  and 
under  the  authority,  of  such  company. 
Competency  as  Witnesses.— See  the 
title  WITNESSES. 

II.  Eligibility. 

A.   POWER  TO  PRESCRIBE  REA- 
SONABLE   QUALIFICATIONS. 

The  stockholders  of  the  West  Vir- 
ginia Central  &  Pittsburgh  Railway 
Company,  chartered  by  special  act,  but 
organized  after  April  1, 1869,  and   there- 


B.     STOCKHOLDERS     OR     RESI- 
DENTS. 

Directors  need  not  be  stockholders, 
unless  statute  or  by-laws  so  requires. 
Smith  V.  Cornelius,  41  W.  Va.  59,  23  S. 
E.  599,  601;  Pennsylvania,  etc.,  Co.  v. 
Board  of  Education,  20  W.  Va.  360. 

In  Hulings  v.  Hulings  Lumber  Co., 
38  W.  Va.  351,  18  S.  E.  620,  a  corpora- 
tion received  its  certificate  of  incorpo- 
ration and  organized  under  an  act 
called  the  "Boom  Law;"  it  was  held, 
that  according  to  this  statute  the  board 
of  directors  must  be  composed  of  those 
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who  are  stockholders,  but  they  are  not 
required  to  be  residents  of  the  state. 

Although  the  West  Virginia  Code, 
ch.  53,  §  49,  requires  that,  unless  other- 
wise provided,  directors  must  be  resi- 
dents and  stockholders.  Hulings  v. 
Hulings  Lumber  Co.,  38  W.  Va.  351, 
18  S.   E.  620. 

C,  ATTORNEY  IN  HOSTILE  SUIT. 
A  joint  stock  corporation  has  power 

by  by-law  to  declare  that  no  person 
who  is  attorney  against  it  in  a  suit 
shall  be  eligible  as  a  director.  Cross  v. 
West  Virginia,  etc.,  R.  Co.,  37  W.  Va. 
342,   16   S.    E.    587. 

The  court  said:  "This  court  ought 
not  to  look  with  a  very  critical  scrutiny 
to  say,  in  advance  of  the  decision  of  the 
suit,  that  it  is  not  adverse  to  the  in- 
terest of  the  company,  taking  away 
from  the  directory  all  right  of  judg- 
ment on  that  point."  Cross  v.  West 
Virginia,  etc.,  R.  Co.,  37  W.  Va.  342, 
16   S.   E.   587,   588. 

D.  FOR  PRESIDENCY. 

In  Currie  v.  Mut.  Assur.  Soc,  4  Hen. 
&  M.  315,  where  an  act  of  incorpora- 
tion provides  that  there  shall  be  "three 
directors,  out  of  whom  a  president 
shall  be  chosen,"  it  is  held  sufficient  if 
the  president  be  elected  by  a  legally 
constituted  meeting,  and  at  the  same 
time  with  the  other  directors,  without 
having  previously  been  appointed  a 
director. 

III.  Election  and  Appointment. 

A.  GOVERNED  BY  CHARTER  AND 

BY-LAWS. 

As  a  general  rule  the  election  of  offi- 
cers should  conform  to  the  directions 
in  the  charter  or  by-laws.  Burr  v.  Mc- 
Donald, 3  Gratt.  215,  217. 

B.  TIME  OF  ELECTION. 
Discretion  of  Board  of  Directors. — 

"The  board  of  directors  have  authority 
to  decide  when  they  will  go  into  an 
election,  or  having  commenced  it,  to 
decide  whether  they  will  proceed  with 
it,  or  to  adjourn  it  to  another  day." 
Booker  v.  Young,  12  Gratt  303,  305. 


Special  Meetings  of  Stockholders. — 

Although,  by  the  charter  of  a  company, 
a  general  meeting  is  to  be  held  at  least 
once  annually,  at  such  time  and  place 
as  the  by-laws  prescribe,  the  company 
may  hold  other  general  meetings  as 
often  as  the  interests  of  the  company- 
render  it  necessary;  and,  at  such  gen- 
eral meetings,  the  stockholders  may- 
remove  and  appoint  officers,  if  the  wel- 
fare of  the  company  requires  it.  And, 
a  fortiori,  may  this  be  done,  where  the 
officer  is  elected  for  a  year  and  until 
a  successor  is  appointed,  and  the  year 
has  expired.  Burr  v.  McDonald,  3 
Gratt.  215. 

In  such  case  a  successor  may  be 
elected  at  any  general  meeting  there- 
after. Burr  V.  McDonald,  3  Gratt.  215, 
235. 

Election  as  President  and  Director 
Simultaneously. — Where  an  act  of  in- 
corporation provides  that  there  shall 
be  "three  directors,  out  of  whom  a 
president  shall  be  chosen;"  it  is  suffi- 
cient if  the  president  be  elected  by  a 
legally  constituted  meeting,  and  at  the 
same  time  with  the  other  directors; 
without  having  been  previously  ap- 
pointed a  director.  There  is  no  need 
for  two  elections.  Currie  v.  Mutual 
A.ssur.  Soc,  4  Hen.  &  M.  315. 

C.   CUMULATIVE  VOTING. 

"Section  4,  art.  11,  state  constitution 
(Code,  p.  40),  and  various  acts  made 
in  pursuance  thereof  provide  that  in 
all  elections  for  directors,  etc.,  the 
stockholders  may  cumulate  their 
votes."  Cross  v.  West  Virginia,  etc., 
R.  Co.,  35  W.  Va.  174,  12  S.  E.  1071. 

In  Cross  v.  West  Virginia,  etc.,  R. 
Co.,  35  W.  Va.  174,  12  S.  E.  1071,  it  was 
held,  that  the  West  Virginia  Central 
Railway  Company  is  subject  to  the 
state  laws,  which  provide  that  in  all 
elections  for  directors  or  managers  of 
incorporated  companies,  every  stock- 
holder shall  have  the  right  to  vote  in 
person  or  by  proxy  for  the  number  of 
shares  of  stock  owned  by  him  for  as 
many  persons  as  there  are  directors  or 
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managers  to  be  elected,  or  to  cumulate 
said  shares,  and  give  one  candidate  as 
many  votes  as  the  number  of  directors 
multiplied  by  the  number  of  his  shares 
of  stock  shall  equal,  or  to  distribute 
them  on  the  same  principle  among  as 
many  candidates  as  he  shall  think  fit, 
and  that  this  mode  of  electing  may  be 
enforced  by  mandamus. 

Although  the  charter  as  originally 
granted  provided  for  the  election  of  of- 
ficers on  the  principle  of  one  share  one 
vote,  still,  the  right  to  amend  being 
expressly  reserved,  and  the  constitu- 
tion of  the  state  having  afterwards  pro- 
vided for  cumulative  voting  of  the 
shares  (see  §  4,  art.  11),  the  right  to 
cumulate  exists,  although  the  amended 
act  of  incorporation  still  provided  for 
the  old  method  of  voting.  The  con- 
stitutional provision  must  govern. 
Cross  V.  West  Virginia,  etc.,  R.  Co.,  35 
W.  Va.  174,  12  S.  E.  1071. 

The  state  constitution  and  laws  au- 
thorizing a  stockholder  to  cumulate  his 
votes  constitute  no  impairment  of  con- 
tract, for  the  reason,  among  others, 
that  the  legislature  in  the  last  section 
of  the  act  of  incorporation  reserves  the 
right  to  alter  and  amend,  and  in  the 
latter  part  of  the  first  section  requires 
that  all  the  rules,  by-laws,  and  regula- 
tions shall  not  be  repugnant  to  any  law 
of  the  state  then  in  force,  or  which 
might  be  passed  under  the  power  re- 
served. Cross  V.  West  Virginia,  etc., 
R.  Co.,  35  W.  Va.  174,  12  S.  E.  1071. 

D.     MAJORITY    NECESSARY    TO 
CHOICE. 

Majority    of    Quorum    Sufficient — A 

majority  of  the  directors  of  a  bank 
constitute  a  board  to  do  business;  and 
if  in  the  election  of  a  president  a  ma- 
jority vote,  the  person  receiving  a  ma- 
jority of  the  votes  cast  is  duly  elected. 
Booker  v.  Young,  12  Gratt.  303. 

A  board  of  directors  of  a  bank  con- 
sists of  seven;  and  they  are  all  present. 
Upon  a  vote  for  president  but  five  vote, 
three  of  whom  vote  for  Y.,  and  two  for 
B.,   who  had  been   president   the  year 


previous.  Under  the  belief  that  it  re- 
quired a  majority  of  the  whole  number 
to  elect,  they  postpone  the  election; 
and  B.  continues  to  act  as  president. 
At  a  subsequent  meeting  they  proceed 
again  to  the  election,  when  Y.  receives 
the  three  vofes  he  had  received  at  the 
former  meeting,  and  votes  for  himself; 
making  a  majority  of  the  whole  num- 
ber; B.  receives  the  two  votes  he  had 
received  before,  and  he  votes  for  S. 
Whereupon  Y.  is  declared  to  be  duly 
elected;  and  he  proceeds  to  act  as  presi- 
dent. Upon  an  application  by  B.  for  a 
mandamus  to  restore  him  to  the  office, 
it  was  held,  by  two  of  the  judges,  that 
Y.  was  duly  elected  on  the  first  day; 
and  whether  or  not  he  accepted  the  of- 
fice, B.  had  no  right  to  it  after  that 
time.  One  judge  held  that  Y.  not  then 
having  insisted  on  it,  it  was  no  election; 
but  that  he  might  vote  for  himself,  and 
therefore  he  was  duly  elected  on  the 
last  day.  And  another  judge  held,  that 
the  votes  of  both  Y.  and  B.  were  to  be 
treated -as  nullities,  under  the  act,  Va. 
Code,  ch.  56,  §  16;  and  therefore  that 
Y.  received  a  majority  of  the  legal 
votes  cast  on  the  last  day,  and  was 
duly  elected.  Booker  v.  Young,  12 
Gratt.  303. 

E.   PRESUMPTIVE  ACCEPTANCE. 

Where  one  is  notified  of  his  appoint* 
ment  as  a  director  without  declining  it, 
and  afterwards  receives  a  summons  for 
the  company  without  remonstrating, 
held,  his  acceptance  may  be  presumed, 
and  it  is  no  defense  for  the  company 
that  he,  in  the  absence  of  collusion, 
failed  to  deliver  the  summons.  Dan- 
ville, etc.,  R.  Co.  V.  Brown,  90  Va.  340, 
18  S.  E.  278. 

For  a  director  must  be  presumed  to 
have  accepted  when  notified  of  his  ap- 
pointment, unless  .he  expressly  declined 
it.  Danville,  etc.,  R.  Co.  v.  Brown,  90 
Va.  340,  342,  18  S.  E.  278. 

Effect  of  Adjournment  after  Legal 
Election. — Where  a  legal  election  had 
been  held  and  the  office  filled  by  a 
legal  vote,  the  right  to  the  office  was 
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ipso  facto  conferred,  and  the  incum- 
bent's right  determined,  and  the  fact 
that  the  board,  after  the  vote  was  an- 
nounced, ordered  an  adjournment  over 
of  the  election,  under  the  impression 
that  no  election  had  been  made, 
though  with  the  acquiescence  of  the 
officer  elect,  did  not  affect  his  right  to 
office.  Booker  v.  Young,  12  Gratt.  303, 
308. 

F.  ILLEGAL  ELECTION  OR  AP- 
POINTMENT COMPARED  TO 
LEGAL. 

"A  director  duly  elected  or  appointed 
is  a  director  de  jure.  Those  who  usurp 
the  office  of  director,  and  exercise  the 
.functions  of  the  board  of  directors,  un- 
der color  of  the  election  or  appoint- 
ment in  itself  not  legal,  become  direct- 
ors de  facto."  Hulings  v.  Hulings 
Lumber  Co.,  38  W.  Va.  351,  18  S.  E. 
620,  631.  See  Burr  v.  McDonald,  3 
Gratt.  215.  See  the  title  DE  FACTO 
OFFICERS,  vol.  4,  p.  452. 

G.  NO  SECRETARY  WITHOUT 
DIRECTORATE. 

In  law,  there  can  be  no  secretary  of 
a  corporation  where  such  corporation 
has  no  board  of  directors.  Reilly  v. 
Oglebay,  25  W.  Va.  36,  41. 

H.  FAILURE  TO  APPOINT  OF- 
FICERS AS  GROUND  OF  FOR- 
FEITURE. 

See  the  title  CORPORATIONS,  vol. 
3,  p.  595. 

IV.  Official  Bonds. 

See  the  title  BANKS  AND  BANK- 
ING, vol.  2,  p.  304,  et  seq. 

A.   SCOPE  OF  BOND. 
Legal    Construction    for    Court. — E. 

was  employed  by  the  S.  Express  Com- 
pany as  freight  clerk  at  P.,  and  whilst 
so  employed  executed  a  bond,  with 
sureties,  by  which,  after  reciting  that, 
whereas  E.  is  to  be  hereafter  employed 
by  the  S.  Express  Company  in  its  busi- 
ness of  forwarding  by  different  rail- 
roads, etc.,  packages  of  any  and  all 
kinds,  and  movable  property,  including 


money  and  securities  for  money,  E.  in 
consideration  of  said  employment  and 
the  compensation  he  is  to  receive  from 
said  company  for  his  services,  cove- 
nants, etc.,  that  he  will  well  and  truly 
perform  all  the  duties  required  of  him 
in  said  employment  and  truly  account 
for  all  money,  etc.,  which  may  come 
to  his  possession  or  control  by  said 
employment,  etc.  And  E.  and  his  sure- 
ties bound  themselves  for  the  faithful 
performance  of  the  above  covenants 
by  E.  in  the  penalty  of  $2,000.  After 
the  execution  of  this  bond,  E.  was 
raised  to  the  office  of  principal  agent 
of  the  company  at  P.,  and  whilst  act- 
ing as  such  principal  agent  embezzled 
money  which  came  into  his  hands.  It 
was  held,  that,  there  being  no  dispute 
about  the  facts,  it  is  for  the  court  to 
construe  the  instrument,  and  the  jury 
are  bound  to  take  the  construction  of 
I  the  court  as  correct.  Collier  v.  South- 
ern   Express   Co.,   32   Gratt.   718. 

The  obligation,  by  its  terms,  extends 
to  any  employment  of  E.  by  the  ex- 
press company,  and  the  sureties  are  li- 
able to  the  company  for  the  money  em- 
bezzled by  E.  whilst  acting  as  principal 
agent  of  the  company  at  P.,  not  merely 
as  freight  clerk.  Collier  v.  Southern 
Express    Co.,   32    Gratt.   718. 

Performance  of  "Prescribed**  Duties. 
— The  words  "which  may  be  pre- 
scribed," in  the  official  bond  of  a  cash- 
ier of  a  bank,  conditioned  for  the  faith- 
ful performance  of  "the  duties  of  the 
said  office  of  cashier,  which  may  be 
prescribed  by  the  board  of  directors." 
were  held,  under  the  circumstances,  to 
mean  the  same  as  if  the  words  had 
been  "the  duties  which  have  been,  are 
now,  or  may  hereafter  be  prescribed  by 
the  board  of  directors."  Durkin  v.  Ex- 
change Bank,  2  Pat.  &  H.   277. 

The  words  "which  may  be  pre- 
scribed," were  intended  to  enlarge  and 
not  to  limit  the  responsibility  of  the 
obligors.  Durkin  v.  Exchange  Bank,  2 
Pat.  &  H.  277. 

Presumptive  Prescription.  —  Where 
the   charter   and   the   by-laws   required 
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that  the  board  of  directors  should  pre- 
scribe the  duties  of  its  officers,  and  the 
charter  also  required  the  directors  to 
keep  a  book,  "in  which  shall  be  entered 
and  faithfully  recorded  a  journal  of  all 
their  proceedings;"  these  provisions 
were  merely  directory,  and  the  pre- 
scription of  certain  duties  of  the  cash- 
ier by  the  board  might  be  inferred  and 
presumed  from  evidence  of  acts  of  the 
board  and  of  the  cashier,  and  a  written 
entry  on  the  journal,  of  a  vote,  order, 
or  resolution  of  the  board,  was  not 
necessary  to  establish  such  prescrip- 
tion. Durkin  v.  Exchange  Bank,  2 
Pat.  &  H.  277. 

Covers  Only  Defaults  in  Line  of  Of- 
ficial Duty. — The  sureties  of  an  ac- 
countant  of  a  bank  are  not  liable  for  I 
moneys  taken  by  him  from  the  teller's 
drawer,  without  his  knowledge  or  con- 
sent,  it  appearing  that  the  accountant 
is  not  entrusted  with,  or  put  in  posses- 
sion of,  any  moneys  of  the  bank,  as  ac- 
countant. Allison  V.  Farmers'  Bank,  6 
Rand.  204 

Receipts  after  Termination  of  Office. 
— Where  a  commissioner,  in  taking  ac- 
count of  tht  liabilities  upon  the  official 
bond  of  the  agent  of  a  railroad  com- 
pany, charged  the  defendants,  the  par- 
ties to  the  bond, -with  the  collections 
made  by  the  agent  after  his  term  of 
office  ended,  it  is  error,  but  is  corrected 
by  creditmg  him  with  a  greater  amount 
afterwards  collected  by  the  company 
and  credited  to  the  agent,  more  par- 
ticularly when  corresponding  credits 
were  given  therefor.  Richmond,  etc., 
R.  Co.  V.  Kasey,  30  Gratt.  218,  222. 

B.  RULES  OF  CORPORATION  AS 
TERMS  OF  BOND. 

The  rules  and  regulations  of  a  cor- 
poration made  for  the  government  of 
the  conduct  of  its  officers,  do  not  be- 
come terms  and  conditions  of  the  bonds 
of  its  officers,  unless  such  an  intention 
is  expressed  on  the  face  of  the  bofwd. 
Richmond,  etc.,  R.  Co.  v,  Kasey,  30 
Oratt.  218. 


C.  AS     CONTINUING     OBLIGA- 
TION. 

There  being  no  proof  upon  which  the 
jury  placed  any  reliance  that  there  was 
any  by-law  changing  the  office  of  cash- 
ier from  a  continuing  to  an  annual  of- 
fice, the  bond  must  be  construed  to  be 
a  continuing  obligation.  Elam  v.  Com- 
mercial Bank,  86  Va.  92,  95,  9  S.  E. 
498. 

And  the  election  of  a  cashier  to  an 
office  which  he  already  holds,  and 
would  hold  without  election,  must  be 
regarded  as  a  manifestation  of  the  will 
and  intent  that  he  should  hold  for  an- 
other year.  Elam  v.  Commercial  Bank, 
86  Va.  92,  9  S.  E.  498. 

D.  ENFORCEMENT. 

1.    Sufficiency  of  Allegation  in  Suit  on 
Bond. 

A  demurrer  to  declaration  on  an  of- 
ficial bond  will  not  lie  where  the  books 
and  papers  are  destroyed,  and  other 
information  is  in  the  possession  of  the 
adverse  party,  and  the  breaches  are  as 
specific  as  practicable  under  the  circum- 
stances. Elam  V.  Commercial  Bank,  86 
Va.    92,   9    S.    E.   498. 

**In  Allison  v.  Farmers'  Bank,  6 
Rand.  204,  the  demurrer  to  a  declara- 
tion in  debt  upon  the  bond  of  an  ac- 
countant was  overruled,  although  the 
declaration  did  not  state  in  a  single  in- 
stance the  time  or  place,  names  or 
sums,  of  the  money  which  had  beerf 
misappropriated.  In  cases  of  this  char- 
acter, where  the  evidence  must  of 
necessity  be  general,  and  an  attempt  to 
state  the  breaches  of  the  condition 
with  exactness  of  detail  will  lead  to 
great  prolixity  of  pleading,  some  gen- 
erality of  statement,  in  the  interest  of 
justice,  must  be  permitted."  Elam  v. 
Commercial  Bank,  86  Va.  92,  9  S.  E. 
498. 

It  is  not  necessary  for  the  declara- 
tion, after  the  assignment  of  breaches, 
to  allege  that  the  plaintiffs  have  been 
injured  by  the  breaches;  but  it  is  suffi- 
cient if  it  is  stated  that  an  action  has 
accrued  to  the  plaintiffs  to  demand  and 


564 


Officers  and  Agents  of  Private  Corporations 


have  the  penalty  of  the  bond.     Allison 
V,  Farmers'  Bank,  6  Rand.  204. 

8.    Discharge  of  Sureties. 

See  the  title  SURETYSHIP. 

Corporation's  Failure  to  Discharge 
for  Default. — Though  the  officers  of  a 
corporation  upon  discovering  the  de- 
fault of  a  bonded  employee  should 
promptly  discharge  such  delinquent, 
yet  where  the  default  is  not  an  evi- 
dently dishonest  one,  amounting  to  the 
forfeiture  of  the  bond,  the  failure  to 
discharge  the  defaulter  will  not  relieve 
the  sureties  on  the  bond  from  liability. 
Richmond,  etc.,  R.  Co.  v.  Kasey,  30 
Gratt.  218. 

Dereliction  from  Duty  of  Other  Of- 
ficers.— The  fact  that  there  were  other 
unfaithful  officers  and  agents  of  the 
corporation  who  knew  and  connived  at 
his  infidelity,  ought  not,  in  reason,  and 
does  not  in  law  or  equity,  relieve  the 
sureties  from  their  responsibility  for 
him.  Richmond,  etc.,  R.  Co.  v.  Kasey, 
30  Gratt.  218,  232. 

"Corporations  can  act  only  by  offi- 
cers and  agents.  They  do  not  guar- 
antee to  sureties  of  one  officer  the 
fidelity  of  the  others.  The  rules  and 
regulations  which  they  may  establish  in 
regard  to  periodical  returns  and  pay- 
ments are  for  their  own  security,  and 
not  for  the  benefit  of  the  sureties.  The 
sureties  by  executing  the  bond  became 
responsible  for  the  fidelity  of  their 
principal.  It  is  no  collateral  engage- 
ment into  which  they  enter  dependent 
on  some  contingency  or  condition  dif- 
ferent from  the  engagement  of  their 
principal.  They  become  joint  obligors 
with  him  in  the  same  bond,  and  with 
the  same  condition  underwritten," 
Richmond,  etc.,  R.  Co.  v.  Kasey,  30 
Gratt.  218,   231. 

Possibility  of  Loss  as  Increase  of 
Risk. — The  fact  that  loss  might  have 
resulted  from  the  default  of  a  subagent 
under  an  arrangement  entered  into  by 
the  corporation,  with  the  knowledge 
of  the  agent,  and  thus  released  the  sure- 
ties, IS  no  ground  for  their  discharge 


where  it  clearly  appears  that  no  loss 
had  resulted.  This  was  a  subagency 
for  the  sale  of  tickets  which  were  all 
lawfully  accounted  for  to  the  corpora- 
tion and  the  agent.  Richmond,  etc.,  R. 
Co.  V,   Kasey,  30  Gratt.  218,  229. 

3.  Breach  Amounting  to  a  Felony. 
The    felony    of    the    principal    is    not 

a  bar  to,  or  a  suspension  of,  a  civil 
remedy,  on  his  bond  for  the  same  act. 
Per  Green,  Judge.  Allison  r.  Farmers' 
Bank,  6   Rand.  204. 

4.  Plea. 

Where  plea  of  "conditions  per- 
formed" is  already  in,  it  is  not  error  to 
reject  its  equivalent,  **non  damnifica- 
tus."  Elam  v.  Commercial  Bank,  86 
Va.   92,  9   S.   E.  498. 

V.  Continuance,  Termination  or 
Vacation  of  Office. 

A.    UNTIL     SUCCESSOR     AP- 
POINTED. 

Where,  by  the  charter,  the  officers 
elected  were  to  hold  their  oflices  for 
one  year,  and  until  successors  were  ap- 
pointed, even  if  the  authority  to  re- 
move within  the  year  were  more 
doubtful,  yet  when,  as  in  this  case,  no 
election  had  been  held  after  the  ex- 
piration of  the  year,  and  the  president 
held  over,  it  was  clearly  competent  for 
the  company  at  any  general  meeting  to 
elect  a  successor,  as  there  is  nothing 
in  the  charter  which  indicates  the  in- 
tention that  where  an  officer  held  over 
in  consequence  of  a  failure  to  elect  a 
successor  at  the  annual  general  meet- 
ing, he  should  hold  over  for  a  year,  and 
until  the  next  ensuing  general  annual 
meeting.  Jurr  v.  McDonald,  3  Gratt. 
215,  235. 

Where  a  served  director  appeared 
and  answered  in  person,  not  admitting 
that  he  was  a  director  and  entitled  to 
answer  officially,  but  averring  to  the 
best  of  his  knowledge  and  recollection 
that  he  had  resigned  his  directorship 
soon  after  his  election,  but  the  record 
shows  that  he  was  a  director  and  acted 
as    such    at    the    last    meeting    of    the 
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board  of  directors  over  held,  and  more- 
over, as  the  charter  of  the  company 
expressly  provides  that  "the  president 
and  directors  of  this  corporation  shall 
hold  their  offices  for  one  year,  and  un- 
til their  successors  are  chosen,"  it  not 
being  pretended  that  any  one  was  ever 
chosen  as  his  successor,  it  is  indis- 
putably true  that  he  was  a  director  and 
was  properly  served  with  process. 
Lewis  V.  Glenn,  84  Va.  947,  954,  6  S. 
E.  866. 

Nor  could  these  officers  and  agents 
excuse    themselves    upon    the    ground 
that  the  company  had  suspended  opera- 
tions, for  that  did  not  render  the  com- 
pany extinct;  and,  moreover,  the  char- 
ter expressly  provides  that  "the  presf- 
dent  and  directors  of  this  corporation  \ 
shall    hold    their  offices  for  one  year,  i 
and  until  their  successors  are  chosen."  | 
It  is  not  pretended  that  their  successors  | 
were  ever  chosen,  nor  can  they  claim 
exemption    from    the    consequences    of 
their  culpable  negligence  or  willful  de- 
sertion   of    the    duties    imposed    upon 
them.     Lewis  v,  Glenn,  84  Va.  947,  970, 
6  S.  E.  866. 

B.   POWER  OF  REMOVAL. 

In  General. — The  power  to  remove  a 
corporate  officer  from  his  office  is  one  i 
of  the  common-law  incidents  of  all  cor- 
porations.    Richards  v.  Clarksburg,  30  ! 
W.  Va.  491,  4  S.  E.  774. 

"In  Burr  v.  McDonald,  3  Gratt.  215, 
syl.  pt.  1,  it  is  held:  'The  officers  of  a 
joint  stock  company  incorporated  for 
private  purposes  have  no  private  fran- 
chise in  their  offices;  but  are  the  mere 
ministerial  agents  of  the  company  to 
conduct  its  business  for  the  benefit,  and 
under  the  authority  of  the  company.* " 
Darrah  v.  Wheeling  Ice,  etc.,  Co.,  50 
W.  Va.  417,  419,  40  S.  E.  373. 

A  corporation  may  hold  general 
meetings  as  often  as  its  interest  may 
render  it  necessary;  and  at  such  general 
meetings  the  stockholders  may  remove 
and  appoint  such  officers  as  the  welfare 
of  the  company  requires;  and  a  fortiori 
may  this  be  done,  where  the  officer  is 


elected  for  a  year  and  until  his  succes- 
sor is  appointed,  the  year  having  ex- 
pired.   Burr  V.  McDonald,  3  Gratt.  215. 

Appointive  Officers  Removable  at 
Pleasure.— Under  §  53,  ch.  53,  W.  Va, 
Code,  providing  that  "The  board  of  di- 
rectors (of  a  private  corporation) 
shall  appoint  such  officers  and  agents 
of  the  corporation  as  they  may  deem 
proper,  and  prescribe  their  duties  and 
compensation;  ♦  *  *  the  officers  and 
agents  so  appointed  shall  hold  their 
places  during  the  pleasure  of  the 
board,"  the  board  of  directors  can  not 
appoint  such  officer  or  agent  so  as  to 
bind  the  corporation  to  keep  him  in 
such  position  for  a  definite,  fixed 
period,  but  he  is  removable  at  the 
pleasure  of  the  board.  Darrah  v. 
Wheeling  Ice,  etc.,  Co.,  50  W.  Va.  417, 
40  S.   E.  373. 

"In  Davis  v.  Filler,  47  W.  Va.  413,  35 
S.  E.  6,  syl.  pt.  4,  it  is  held:  'Where 
an  officer  holds  during  pleasure  of  the 
appointing  power,  he  may  be  removed 
by  it,  without  assigned  cause  or  notice, 
and  the  action  is  not  reviewable  by 
courts.'  Hartigan  v.  University,  49  W. 
Va.  14,  38  S.  E.  698.  In  these  last  two 
cases  this  question  is  thoroughly  dis- 
cussed as  to  public  officers  and  by  the 
said  §  53,  the  officers  of  private  cor- 
porations are  put  upon  the  same  foot- 
ing with  the  municipal  officer  Filler  in 
the  said  case  of  Town  of  Davis  v. 
Filler."  Darrah  v.  Wheeling  Ice,  etc., 
Co.,  50  W.  Va.  417,  421,  40  S.  E.'  373. 

The  officer  of  a  corporation  is  pre- 
sumed to  know  its  by-laws  adopted 
before  his  appointment  and  is  bbund 
by  them  as  to  his  tenure  of  office.  They 
have  become  the  law  between  himself 
and  his  employers,  and  if  the  board  of 
directors  remove  such  officer  under  one 
of  such  by-laws  which  provides  that  he 
may  be  removed  or  discontinued  at  the 
pleasure  of  the  board,  he  can  not  com- 
plain. Darrah  v.  Wheeling  Ice,  etc., 
Co.,  50  W.  Va.  417,  40  S.  E.  373. 

"It  is  hard  to  conceive  how  the  power 
to  remove  could  be  more  completely 
expressed  than  it  is  in  the  language  of 
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the  by-law  when  it  says:  'They  shall 
have  power  to  elect  a  secretary,  treas- 
urer and  such  other  officers  or  agents 
as  be  required  to  transact  the  business 
of  the  company,  to  fix  the  salaries  to 
be  paid  them  and  to  continue  or  dis- 
continue them  in  office  as  in  the  opin- 
ion of  the  majority  of  the  board  the 
interest  of  the  company  may  require.'  " 
Darrah  v.  Wheeling  Ice,  etc.,  Co.,  50 
W.  Va.   417,  421,  40  S.   E.  373. 

Amotion  from  Office. — Amotion  re- 
lates alone  to  officers  and  disfranchise- 
ment to  members  of  a  corporation. 
Amotion  is  therefore  the  removal  of 
an  officer  of  a  corporation  from  his  of- 
fice, but  it  leaves  him  still  a  member 
of  the  corporation.  Richards  v.  Clarks- 
burg, 30  \V.  Va.  491,  4  S.  E.  774. 

C.    DISSOLUTION  OF  CORPORA- 
TION. 

See  the  title  CORPORATIONS,  vol. 
3,  p.  596,  et  seq. 

When  the  charter  of  a  corporation 
expires  it  ceases  to  have  a  president 
and  directors,  their  powers  terminating 
with  the  existence  of  the  body  of  which 
they  are  the  members.  Nor  can  a  new 
president  and  directors  ever  be  elected, 
the  corporation  being  extinct.  Rider 
f.  Union  Factory,  7  Leigh  154. 

But  a  mere  suspension  of  operations 
by  the  corporation  does  not  terminate 
the  powers  or  terms  of  the  officers. 
Lewis  V.  Glenn,  84  Va-  947,  6  S.  E.  866. 

VI.  Powers. 

A.   IN  GENERAL. 

1.   Law  of  Agency  Applies. 

Generally. — It  is  well  settled  that  the 
law  of  agency  applies  to  officers  and 
agents  of  a  corporation.  Corporations, 
like  natural  persons,  are  bound  by  the 
acts  and  contracts  of  their  agents  done 
and  made  within  the  scope  of  their  au- 
thority; and  persons  dealing  with  such 
agents  are  affected  with  notice  of  the 
authority  conferred  on  such  agents  by 
the  constitution  and  by-laws  of  the 
corporation.  Bocock  v.  Alleghany 
Coal,  etc.,  Co.,  82  Va.  913,  1  S.  E.  325; 


Silliman  v.  Fredericksburg,  etc.,  R.  Co., 
27  Gratt.  119.  See  the  title  AGENCY, 
vol.   1,  p.  240. 

2.  Sole  Instruments  of  Corporate  Ac- 

tion. 
See  the  title  CORPORATIONS,  vol. 

3,  pp.    553,   554. 

A  private  corporation,  having  only 
an  abstract,  artificial  existence,  is,  of 
course,  from  its  very  nature  incapable 
of  acting  except  through  its  agents. 
Muhleman  v.  National  Ins.  Co.,  6  W. 
Va.  508;  Crall  v.  Com.,  103  Va.*  855,  49 
S.  E.  638;  Crall  v.  Com.,  103  Va.  862. 
49  S.  E.  1038;  Drug  Co.  v.  Faulconer, 
52  W.  Va.  581,  591,  44  S.  E.  204;  Park 
z'..  Petroleum  Co.,  25  W.  Va.  108,  111. 

"A  corporation  can  only  act  through 
its  agents,  and  must  abide  the  conse- 
quences of  their  acts,  done  within  the 
scope  of  their  authority."  Richmond 
Enquirer  Co.  v.  Robinson,  24  Gratt. 
548,   554. 

Their  acts  are  those  of  the  corpora- 
tion, only  as  they  are  within  the  pow- 
ers and  purposes  of  the  corporation. 
Park  V.  Petroleum  Co.,  25  W.  Va.  108, 
111. 

*'This  court  by  Snyder,  Judge,  in 
Moore  v.  Schoppert,  22  W.  Va.  282,  291, 
said:  'The  entire  management  of  a 
corporation  rests  in  the  hands  of  its 
officers  and  agents.  Within  the  scope 
of  its  charter  a  majority  of  the  stock- 
holders is  supreme,  and  their  acts  are 
binding  upon  the  whole.  Redress  for 
an  injury  to  a  corporation  should  be 
obtained,  if  possible,  by  the  corpora- 
tion itself  through  its  regularly  ap- 
pointed agents.' "  Park  v.  Petroleum 
Co.,  25  W.  Va.  108,  111.  See  the  title 
STOCK  AND  STOCKHOLDERS. 
3.    Proof  of  Authority. 

"A  general  agent  of  the  corporation 
may  prove  his  authority  by  corporate 
acts  contemplating  or  recognizing  it." 
Durkin  v.  Exchange  Bank,  2  Pat.  &  H. 
277,  311. 

The  rules  of  presumptive  evidence 
apply  to  corporations  as  well  as  to  in- 
dividuals or  natural   person?,  and   per- 
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sons  acting  publicly  as  officers  of  the 
corporation  are  presumed  rightfully  in 
office.  Durkin  v.  Exchange  Bank,  2 
Pat.    &   H.   277,   310. 

4.  Agents  Limited  to  Granted  Powers. 

Corporate  agents  possess  only  such 
power  as  the  law  has  deemed  fit  to  be- 
stow upon  them.  Muhleman  v.  Na- 
tional Ins.  Co.,  6  W.  Va.  508;  Drug  Co. 
V.  Faulconer,  52  W.  Va.  581,  591,  44  S. 
E.  204. 

5.  Imputed  Knowledge   6i  Limitation 

of  Powers. 

Those  dealing  with  one  as  the  agent 
or  officer  of  a  corporation  are  bound 
to  ascertain  whether  or  not  he  has 
been  armed  with  authority  to  bind  the 
company  by  his  contract  of  purchase, 
by  either  its  board  of  directors  or  by 
the  executive  committee  of  the  board; 
and  not  having  done  so,  they  deal  with 
him  as  such  supposed  agent  at  their 
own  peril,  and  can  not  be  heard  to 
complain  of  the  refusal  of  the  company 
to  assume  the  responsibility  of  an  un- 
authorized contract.  Bocock  v.  Alle- 
ghany Coal,  etc.,  Co.,  82  Va.  913,  920, 
1  S.  E.  325;  Silliman  v.  Fredericksburg, 
etc.,  R.  Co.,  27  Gratt.  119,  131. 

And  persons  dealing  with  a  corpora- 
tion are  affected  with  notice  of  the 
provisions  of  its  charter,  constitution 
and  by-laws,  limiting  the  powers  of  its 
agents.  Haden  v.  Farmers,  etc.,  Fire 
Ass'n,  80  Va.   683. 

6.  Ratification  and  Estoppel  to  Deny 

Authority. 

Ratification  of  Unauthorized  Con- 
tract.— Even  though  a  contract  was  en- 
tered into  by  an  officer  of  a  corpora- 
tion without  due  authority,  a  ratifica- 
tion thereof  may  be  made,  and  is  final 
and  not  to  be  retracted.  Richmond, 
etc.,  R.  Co.  V.  Richmond,  etc.,  R.  Co., 
96  Va.  670,  673,  32  S.  E.  787,  citing 
Max  Meadows  Land,  etc.,  Co.  v. 
Brady,  92  Va.  71,  22  S.  E.  845. 

"In  Beach,  Corp.,  §  195,  it  said: 
^Directors  may  ratify  the  unauthorized 
acts  of  their  appointees,  or  the  acts  of 
other   corporate   officers,  which   should 


not  have  been  done  without  authority 
first  obtained  from  the  directors.* 
'Ratification  may  also  be  presumed 
from  a  failure  to  exercise  promptly  the 
right  of  disaffirmance.'  And  ratifica- 
tion may  be  presumed  from  acts  of 
recognition,  beyond  the  time  during 
which  disaffirmance  should  have  been 
made."  West  Salem  Land  Co.  v. 
Montgomery  Land  Co.,  89  Va.  192,  195, 
15  S.  E.  524.  See  First  Nat.  Bank  v. 
Kimberlands,  16  W.  Va.  555,  581;  Smith 
V.    Lawson,    18   W.   Va.   212. 

"As  if  under  the  contract  so  made 
by  the  president  or  other  officer  money 
is  to  be  paid  to  the  corporation,  and 
it  is  received  by  the  corporation  and 
applied  to  their  use  even  without  the 
knowledge  of  the  directors,. if  it  is  not 
returned,  when  it  becomes  known  to 
the  directors  that  it  has  been  applied 
to  their  use,  such  conduct  would  be  a 
ratification  of  the  contract  of  such 
president  or  other  officer."  First  Nat. 
Bank  v.  Kimberlands,  16  W.  Va.  555, 
581. 

"As  to  the  unauthorized  acts  of  di- 
rectors and  stockholders  of  a  corpora- 
tion the  rule  is  that  'where  the  stock- 
holders stand  by  and  witness  a  course 
of  action,  without  objecting,  their 
supineness  is  construed  to  be  an  ac- 
quiescence or  ratification,  and  they  will 
not  be  heard  in  equity  to  complain, 
after  the  lapse  of  such  a  length  of 
time  that  other  rights  may  supervene, 
which  it  would  be  inequitable  to  dis- 
turb.' "  4  Tomp.  Corp.,  §  5298.  Young 
V9  Improvement,  etc.,  Bldg.  Ass'n,  48 
W.  Va.  512,  532,  38  S.  E.  670. 

"It  follows  that  the  transaction  if 
within  the  powers  of  the  corporation, 
may  be  consented  to,  ratified,  or  ac- 
quiesced in  by  the  stockholders,  or  by 
the  board  of  directors,  if  it  could  be 
authorized  by  them.  If  it  is  consented 
to  or  ratified,  with  full  knowledge  of 
the  facts,  it  is  finally  and  absolutely 
binding,  and  neither  the  corporation 
nor  the  individual  stockholders  can 
afterwards  sue  to  set  it  aside,  or  other- 
wise   attack    its    validity."^     Griffith    v. 
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Blackwater  Boom,  etc.,  Co.,  55  W.  Va. 
(504,  617,  48  S.   E.  442. 

Ratification  of    Acts    of    Directors — I 
Effect    upon    Purchasers. — The   stock-  i 
holders  of  a    corporation     havjng     di-  j 
rccted  the  directors  to  create  new  stock  | 
and    sell    it;    and    the    directors    having; 
instead  acquired  original  stock  and  sold 
it,   their    act    may    be    ratified    subse- 
tiuently   by   the   stockholders,  so  as  to  | 
render  the  sales  valid  and  binding  upon  ^ 
the     purchasers.       Crump     v.     United  j 
States    Min.    Co.,    7    Gratt.     352.       See  j 
Harvey  v.   Steptoe,   17   Gratt.   289,  303, 
and   note;    Owens  v.   Boyd   Land   Co., 
05   Va.    560,   562,   28    S.    E.   950. 

Unauthorized  Purchase  of  Land. — 
The  president  of  a  land  company  signed 
a  contract  for  the  purchase  of  certain 
real  estate,  without  authority  from  the 
board  of  directors  or  the  charter  of 
the  company,  but  the  purchase  was  re- 
ported to  the  company,  and  it  accepted 
the  same,  capitalized  the  land,  laid  off 
lots,  sold  part  of  its  stock,  ratified  the 
act  of  the  president  in  selling  part  .of 
the  land,  offered  the  rest  for  sale,  and 
agreed  to  issue  its  bonds  and  pay  for 
the  land.  It  was  held  a  ratification  of 
the  purchase,  though  the  minutes  of 
the  company  showing  those  facts  were 
not  signed.  West  Salem  Land  Co.  v. 
Montgomery  Land  Co.,  89  Va.  192,  15 
S.   E.   524. 

Ratification  of  Agent's  Contract. — 
Whether  a  contract  by  an  agent  of  a 
corporation  be  beyond  his  authority  or 
not,  the  corporation  may  ratify,  and 
<uch  ratification,  once  made,  is  final. 
Newport  News,  etc.,  Co.  v.  Newpo/t 
Xews  St.  Ry.  Co.,  97  Va.  19,  32  S.  E. 
789.  ' 

Unauthorized  Subscription. — A  cor- 
poration which  accepts  the  benefits  of 
;i  subscription  made  for  it  by  an  unau- 
thorized agent  is  bound  by  the*  repre- 
sentations made  by  such  agent  to  in- 
''i!ce  the  contract,  whether  it  had  no- 
rice  of  such  representations  at  the  time 
it  accepted  the  benefits  of  the  con- 
tract or  not.  Owens  v.  Boyd  Land 
Co.,  95  Va.  560,  28  S.  E.  950. 


Estoppel  of  Stockholders  to  Deny 
Authority. — It  is  often  the  case  that 
large  powers  are  executed  by  corpo- 
rate officers  with  the  tacit  approval  of 
the  corporation,  and  if  the  stockholder 
has  notice  of  the  contract  and  ac- 
quiesces by  failing  to  make  any  inquiry 
as  to  its  validity,  he  is  estopped  to 
question  its  validity  afterwards.  Fidel- 
ity Ins.,  etc.,  Co.  v.  Shenandoah  Val. 
R.  Co.,  32  W.  Va.  244,  9  S.   E.   180. 

Custom  or  Habit. — The  authority  of 
an  officer  of  *a  corporation,  as  a  bank, 
to  do  a  particular  act  may  be  inferred 
from  proof  of  his  habitually  doing  such 
acts  with  the  acquiescence  of  the  di- 
rectors of  the  corporation.  First  Nat. 
Bank  v.  Kimberlands,  16  W.  Va.  555, 
581;  Smith  v.  Lawson,  18  W.  Va.  212; 
Devendorf  v.  West  Virginia  Oil,  etc, 
Co.,  17  W.  Va.  135. 

"It  may  be  difficult  in  some  cases  to 
say,  when  the  authority  to  make  the 
contract  or  arrangement  for  the  cor- 
poration by  its  president  or  other  of- 
ficer may  be  fairly  inferred  from  the 
proof  of  the  president  or  other  officer 
being  in  the  habit  of  doing  acts  beyond 
that  which  were  inherent  in  him  by 
virtue  of  his  office.  For  the  doing  of 
some  such  acts  habitually  would  not 
justify  the  inference,  that  he  had  au- 
thority to  make  contract  or  arrange- 
ment, if  it  differed  essentially  in  its 
character  from  the  acts  not  inherent 
in  his  office,  which  he  was  in  the  habit 
of  doing,  unless  the  acts,  he  was  in  the 
habit  of  doing,  were  so  numerous  and 
variant  as  to  justify  clearly  the  infer- 
ence, that  a  general  authority  had  been 
impliedly  conferred  on  him  to  do  all 
acts  and  make  all  contracts,  which  the 
directors  had  authority  to  make  and 
power  to  confer  on  the  president  to 
make.  If  the  acts,  he  was  in  the  habit 
of  doing,  were  not  thus  numerous  and 
variant,  to  justify  the  inference,  that 
he  had  authority  to  do  the  particular 
act  or  make  the  particular  contract  for 
the  corporation,  the  acts  so  done  must 
be  of  the  same  general  character,  so 
as  to  involve  the  same  general  power, 
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though  it  may  be  applied  in  the  par- 
ticular act  or  contract  done  or  made 
to  a  different  subject."  First  Nat. 
Bank  v.  Kimberlands,  16  W.  Va.  555, 
580.  See  Smith  v.  Lawson,  18  W.  Va. 
212. 

"Of  course,  if  the  act  done  by  the 
president  or  other  officer  is  such  .that 
by  its  charter  the  directors  could  not 
confer  on  him  the  power  to  do,  or  be 
such  an  act  as  the  directors  them- 
selves could  not  do,  then  no  such  au- 
thority could  be  imposed,  no  matter  if 
it  were  shown  that  the  officer  habitu- 
ally exercised  such  powers.  This  was 
the  case  in  Hodge  v.  First  Nat.  Bank, 
22  Gratt.  51,  69."  First  Nat.  Bank  v. 
Kimberlands,  16  W.  Va.  555,  580. 

"In  all  such  cases  the  question  is  not 
so  much  whether  the  authority  has 
been  conferred  by  the  directors  on  the 
officers,  as  whether  the  directors  by 
their  acquiescence  in  similar  acts  done 
by  the  officer,  or  in  a  large  variety  and 
number  of  acts,  though  not  similar, 
justified  the  party  dealing  with  the  of- 
ficer in  believing  that  the  directors 
had  conferred  on  him  such  authority." 
First  Nat.  Bank  v.  Kimberlands,  16  W. 
Va.  555,  581. 

Estoppel  of  Ofl&ccr. — And  an  officer, 
by  the  performance  of  certain  duties  in 
his  office,  may  be  estopped  to  deny 
that  they  have  been  prescribed  by  the 
board.  Durkin  v.  Exchange  Bank,  2 
Pat.  &  H.  277. 

Acts  Done  before  Incorporation. — 
See  the  title  CORPORATIONS,  vol. 
3,  p.  532. 

7.   Informality  cf  Signature. 

It  would  be  extremely  technical  and 
unwarrantable  to  hold  that  a  paper, 
duly  signed  and  sealed  by  the  proper 
officer,  should  be  held  invalid  simply 
because  he  failed  to  properly  add  to 
his  signature  the  proper  title  of  his  of- 
fice, and  especially  when,  as  in  this 
case,  the  officer  held  the  two  offices  in 
the  same  company.  Fidelity  Ins..  etc., 
Co.  V.  Shenandoah  Val.  R.  Co.,  32  W. 
Va.    244,   9    S.    E.    180. 


3.    Want  of  Reference  to  Authority. 

Nor  does  it  seem  at  all  material  that 
the  agreement  does  not  refer  to  the 
resolution  or  that  the  officers  did  not 
intend  to  execute  it  under  said  resolu- 
tion. The  question  is  not  what  the  of- 
ficers believed  or  intended  at  the  time, 
but  what  they  did,  and  whether  they 
acted  within  the  authority  conferred 
upon  them,  and  these  questions  must 
be  determined  solely  and  entirely  by 
the  act  or  agreement  itself.  Fidelity 
Ins.,  etc.,  Co.  v.  Shenandoah  Val.  R. 
Co.,  32  W.  Va.  244,  9  S.  E.  180. 

9.  Suspension  and 'Revocation. 
Effect  of  Insolvency. — "Both  in  rea- 
son and  in  law  there  is  a  wide  differ- 
ence between  an  insolvent  corporation 
not  using  its  franchises  and  a  solvent 
one  in  the  full  exercise  of  all  its  pow- 
ers and  franchises.  Neither  the  cor- 
poration itself,  nor  its  stockholders, 
have  any  beneficial  interest  whatever 
in  its  property  or  assets  after  it  has 
become  wholly  insolvent  and  unable  to 
exercise  its  franchise  or  carry  on  its 
business.  By  the  insolvency  of  the 
corporation  it  is  rendered  incapable  of 
pursuing  the  objects  for  which  it  was 
created.  Its  officers,  or  agents,  prop- 
erly cease  to  use  its  franchise  after  the 
insolvency  has  been  ascertained;  but 
their  responsibility  as  to  its  assets  does 
not  cease.  They  continue  to  hold  them 
as  before — not  for  themselves,  or  for 
the  use  and  benefit  of  the  stockholders, 
but  necessarily  for  its  creditors."  Lamb 
V.  Pannell,  28  W.  Va.  663,  666. 

By  Dissolution.— See  the  title  COR- 
PORATIONS,  vol.   3,  p.   602. 

Revocation  by  Directors. — See  post, 
"Revocation  of  Authority  by  Direct- 
ors," VI,  C,  6. 

10.  Obtaining  Preference  for  Corpora- 
tion. 

See  the  title  BANKS  AND  BANK- 
ING, vol.  2,  p.  r    \. 

The  obtaining  of  a  preference  is  cer- 
tainly within  the  geuv  al  scope  of  the 
powers  of  the  president  and  cashier  of 
a  bank,  for  it  relates  to  the  collection 
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of  a  debt,  a  thing  which  falls  peculiarly 
within  the  power  of  the  officer  of  a 
bank.  Drug  Co.  v.  Faulconcr,  52  W. 
Va.  581,  591,  44   S.   E.   204. 

11.  To  Transfer  Property. 

General  Agent's  Power  to  Convey 
Property. — **  'A  general  business  and 
financial  agent,  though  he  is  also  the 
president,  has  no  authority  to  sell  or 
mortgage  the  property  of  the  corpora- 
tion.' 1  Rorer,  Railroads,  667.  *A  gen- 
eral  agent  of  a  corporation  has  no 
power  to  convey  the  real  estate  of  the 
corporation;  to  effect  such  an  object 
a  specific  authority  is  indispensable.' 
Stow  V.  Wyse,  18  Am.  Dec.  99."  Hast 
V.  Railroad  Co.,  52  W.  Va.  396,  401,  44 
S.   E.   155. 

To  Convey  Real  Estate. — In  Burr  v. 
McDonald,  3  Gratt.  215,  235,  the  court 
held,  that  it  is  competent  for  a  corpora- 
tion to  execute  a  deed  of  trust  convey- 
ing its  land,  by  any  agent  duly  em- 
powered and  authorized  to  do  the  act. 
This  authority  may  be  conferred  by 
the  resolution  of  the  company  in  a  gen- 
eral meeting,  constituting  an  officer 
special  agent  to  convey  the  land.  See 
the  titles  CORPORATIONS,  vol.  3, 
pp.  529,  557,  560;  DEEDS,  vol.  4,  p. 
364. 

12.  Of  De  Facto  Corporation. 

The  scope  of  the  powers  of  the  offi- 
cers and  agents  of  a  de  facto  corpora- 
tion must  be  fixed  in  the  same  manner 
as  in  the  case  of  a  corporation  de  jure. 
Miller  v.  Newburg,  etc.,  Coal  Co.,  31 
W.  Va.  836,  8  S.  E.  600.  See  the  title 
CORPORATIONS,  vol.  3,  p.  542. 

13.  Authority  to  Affix  Seal. 

See  the  title  CORPORATIONS,  vol. 
3,  p.  526. 

14.  Of  Agent  Taking  Stock  Subscrip- 
tions. 

wSee  the  title  STOCK  AND  STOCK- 
HOLDERS. 

B.    OF  DIRECTORS. 
1.    In   General. 

a.    Relation    to    Corporarion    One    of 
Agency. 

The  relation  between  directors  of  a 


corporation  and  the  company  which 
they  represent  is  simliar  to  that  be- 
tween principal  and  agent  generally; 
directors  possess  the  same  rights  and 
are  subject  to  the  same  duties  as  other 
agents.  Bocockt'.  Alleghany  Coal,  etc., 
Co.,  82  Va.  913,  1  S.  E.  325.  See  the 
title'  AGENCY,   vol.    1,   p.   240. 

The  directors  of  a  corporation  are 
its  officers  or  agents,  and  represent  the 
interests  of  that  abstract  legal  entity 
and  of  those  who  own  the  shares  of  its 
stock.  Addison  v.  Lewis,  75  Va.  701, 
702;  Burr  z:  McDonald,  3  Gratt.  215; 
Smith  r.  Cornelius,  41  W.  Va.  59,  2;j  S. 
E.  599,  601;  Lamb  v.  Laughlin,  25  W. 
Va.   300,   310. 

They  are  only  agents  of  the  corpora- 
tion to  conduct  its  business,  and  not 
the  corporation,  having,  as  such,  no  in- 
terest in  its  property.  Smith  v.  Cor- 
nelius, 41  W.  Va.  59,  23  S.  E.  599,  601; 
Pennsylvania,  etc.,  Co.  v.  Board  of 
Education,  20  W.  Va.  360.  See  Kyle  v. 
Wagner,  45  W.  Va.  349,  32  S.  E.  213. 

"The  affairs  of  corporations  are 
everywhere  managed  by  a  board  of  di- 
rectors; but  they  act  in  almost  all  mat- 
ters of  necessity  by  their  officers  and 
agents."  Colman  v.  West  Va.,  etc.,. 
Co.,   25   W.   Va.    148,   174. 

Ratification  of  Acts.— See  ante,  "Rat- 
ification and  Estoppel  to  Deny  Au- 
thority," VI,  A,  6. 

b.  The  Representatives  of  the  Corpora- 
tion. 

The  directors  of  a  corporation  are, 
as  to  all  purposes  of  dealing  with  oth- 
ers, the  corporation  itself  and  when 
convened  as  a  board  they  are  the  pri- 
mary possessors  of  all  the  powers 
possessed  by  the  corporation.  What 
they  do  as  the  representatives  of  the 
corporation,  the  corporation  itself  is 
deemed  to  do.  Hulings  v.  Hulings 
Lumber  Co.,  38  W.  Va.  351,  18  S.  E. 
620. 

The  governing  power  under  the  char- 
ter and  by-laws  is  the  board  of  di- 
rectors. Drug  Co.  V.  Faulconer,  52  W. 
Va.  581.  591.  44  S.  E.  204;  Lamb  V. 
Laughlin,  25  W.  Va.  300,  322. 
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The  act  of  1877  vests  all  the  corpo- 
rate powers  in  the  board  of  directors, 
and  §  1,  ch.  52,  which  treats  of  cor- 
porations, generally  declares  what  a 
corporation  shall  be,  and  enumerates 
its  powers;  and  among  them  it  may  sue 
and  be  sued;  plead  and  be  impleaded; 
contract  and  be  contracted  with,  by 
simple  contract  or  specialty;  purchase, 
hold,  use,  and  grant  estate,  real  and 
personal;  appoint  officers  and  agents, 
prescribe  their  powers,  duties,  and  lia- 
bilities; take  bond  and  security  from 
any  of  them,  and  fix  and  pay  their  com- 
pensation; and  make  ordinances,  by- 
laws, and  regulations  for  the  govern- 
ment of  its  council,  board,  officers,  and 
agents,  and  the  management  and  regu- 
lation of  its  property  and  business — 
such,  in  fact,  as  the  common  law  itself 
makes  it.  Hulings  v.  Hulings  Lumber 
Co.,  38  W.  Va.  351,  18  S.  E.  620,  631. 

But  directors  can  only  bind  the  com- 
pany by  lawful  acts.  They  can  not 
bind  the  company  for  antecedent 
causes,  constituting  no  ground  of  ac- 
tion. Ravenswood,  etc.,  R.  Co.  v. 
Woodyard,  46  W.  Va.  558,  33  S.  E.  285, 
287. 

c.  Entitled  to  Control  of  Afifairs. 

Until  the  appointment  of  a  receiver 
and  the  award  of  an  injunction,  the 
management  of  the  affairs  of  the  com- 
pany remains  in  the  hands  of  the  di- 
rectors. Planters'  Bank  v.  Whittle,  78 
Va.    737. 

d.  Mode  of  Action. 

Necessity  for  Action  as  Board. — The 

directors  of  a  corporation  can  not  sepa- 
rately and  individually  give  consent  to, 
or  make,  a  contract  to  bind  the  corpora- 
tion. They  can  act  only  as  a  board, 
their  power  being  not  joint  and  several, 
but  joint.  Limer  v.  Traders'  Co.,  44 
W.  Va.  175,  28  S.  E.  730;  Smith  v.  Cor- 
nelius, 41  W.  Va.  59,  23  S.  E.  599;  Augs- 
burg Land,  etc.,  Co.  v.  Pepper,  95  Va. 
92,  27  S.  E.  807;  Pennsylvania,  etc.,  Co. 
V.  Board  of  Education,  20  W.  Va.  360; 
Griffith  V.  Blackwater,  etc.,  Lumber 
Co.,  46  W.  Va.  56,  33   S.  E.  125,  127. 


**A  separate  assent  of  a  majority  of 
the  board,  obtained  when  they  are  not 
regularly  convened  and  acting  together 
as  a  board,  is  not  binding  upon  the  cor- 
poration, in  the  absence  of  a  subse- 
quent ratification.  When  they  are  not 
consulting  together  as  a  board,  they 
are  regarded  as  acting  privately  and 
unofficially.  These  doctrines  are  fully 
approved  in  Smith  v.  Cornelius,  41  W. 
Va.  59,  23  S.  E.  599;  Pennsylvania,  etc., 
Co.  V.  Board  of  Education,  20  W.  Va. 
360."  Limer  v.  Traders  Co.,  44  W.  Va. 
175,  28  S.   E.  730,  732. 

Quorum. — The  mere  presence  of  a 
majority  of  the  board  of  directors  con- 
stitutes a  quorum,  whether  all  of  them 
vote  on  a  question  or  not.  Booker  v. 
Young,    12    Gratt.   303,*  307. 

Majority  May  Act.— Where  the  di- 
rectors of  a  corporation  have  power  to 
bind  it  by  their  contracts  the  majority 
of  the  directors  may  so  bind  it.  Booker 
V.  Ypung,  12  Gratt.  303. 

Whether  those  voting  are  a  quorum 
or  not,  provided  a  quorum  is  present. 
Booker  v.  Young,  12  Gratt.  303. 

e.    Disqualifsdnf  Interest  in  Question 
Voted  on. 

See  post,  "To  Contract  with  Corpo 
ration,"   VI,   B,   2. 

**Our  statute  declares  that  *no  mem- 
ber of  the  board  (of  directors)  shah 
vote  on  a  question  in  which  he  is  in- 
terested otherwise  than  as  a  stock- 
holder (except  the  election  of  a  presi- 
dent, etc.),  or  be  present  at  the  board 
while  the  same  is  being  considered  " 
Code,  §  52,  ch.  53.  In  Hope  v.  Vallc.\ 
City  Salt  Co.,  Woods,  J.,  after  quoting 
this  statute  in  the  opinion  of  the  court 
says:  'This  would  seem  to  leave  evcr^ 
such  act  of  the  director  open  to  ex- 
planation; but  we  are  of  opinion  thi  ' 
even  then,  unless  it  was  made  to  ap 
pear  by  clear  and  convincing  testimony 
that  such  act  was  free  from  all  taint  (  f 
fraud  or  unfairness  on  the  part  of  the 
director,  it  ought  to  be  set  aside  at  the 
option  of  the  beneficiary,  or  of  the 
party  standing  in  such  position.     Such 
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advantage  so  obtained  by  such  director 
(>ught  to  be  held  prima  facie  fraudu- 
lent, yet  capable  of  being  purged  of 
the  fraudulent  taint  by  clear  and  con- 
vincing proof  of  its  fairness,  reason- 
ableness, and  absolute  freedom  from 
fraud  and  unfairness.'  25  W.  Va.  807. 
On  the  same  page,  it  is  said:  'But  it 
may  be  safely  assumed  that  in  any  case 
where  one  director  participated  with 
others  in  any  act  in  regard  to  the  trust 
property  for  the  benefit  of  the  fiduci- 
ary, at  the  expense  of  the  cestui  que 
trust,  such  act  was  for  that  cause 
fraudulent  as  to  him.* "  Sweeny  v. 
Grape  Sugar  Ref.  Co.,  30  W.  Va,  443, 
4  S.  E.  431. 

"In  such  a  case  the  director  interested 
other  than  as  a  stockholder  in  any 
question  is  not  permitted  to  vote  on 
it,  or  to  be  present  at  the  board  while 
it  is  under  consideration,  he  is  required 
to  withdraw,  and  then  the  question 
may  be  decided  by  even  less  than  a 
quorum.-"  Hope  v.  Valley  City  iSalt 
Co.,  25   W.   Va.   789,   807. 

Thus,  where  the  board  of  directors 
of  an  insolvent  corporation  ordered 
the  conveyance  of  all  the  property,  real 
and  personal^  of  the  corporation,  to 
secure  a  large  debt  due  from  it  to  an- 
other corporation,  at  a  meeting  in 
which  one  or  more  of .  such  directors 
who  participated  and  voted  for  the 
resolution  authorizing  the  conveyance 
were  also  directors  of  the  corporation 
for  whose  benefit  the  conveyance  was 
made,  it  was  held,  that  the  conveyance 
made  by  virtue  of  such  order  is  prima 
facie  fraudulent  and  void,  not  only  as 
to  the  grantor  and  its  stockholders,  but 
also  as  to  its  creditors,  and  will  be  so 
declared  unless  it  is  shown  on  behalf 
of  the  corporation  thus  secured,  by 
clear  and  convincing  proof,  that  such 
conveyance  was  fair  and  reasonable, 
and  absolutely  free  from  fraud.  Sweeny 
V.  Grape  Sugar  Ref.  Co.,  30  W.  Va. 
443,  4  S.  E.  431. 

When  the  corporation  is  wholly  in- 
solvent and   the  conveyance  is  of  the 


entire  property  and  effects  of  the  cor- 
poration, in  such  ci^sty  if  the  convey- 
ance is  in  whole  or  in  part  for  the  ben- 
efit of  one  or  more  of  the  direct  ^rs 
who  acted  in  the  board  and  voted  lor 
the  resolution  authorizing  the  convey- 
ance, the  same  will,  in  a  court  of  equity, 
be  regarded  as  at  least  prima  facie 
fraudulent,  not  only  as  to  the  corpora- 
tion and  its  stockholders,  but  its  cred- 
itors. Sweeny  v.  Grape  Sugar  Ref. 
Co.,  30  W.  Va.  443,  4  S.  E.  431,  437. 

And  so  where  the  assignment  is  for 
the  benefit  of  a  firm  composed  of  two 
of  the  directors  of  the  corporation 
making  the  assignment.  Hulings  v. 
Rulings  Lumber  Co.,  38  W.  Va.  351, 
18  S.  E.  620,  631. 

Sutute  Not  Absolutely  Mandatory. 
— Semble,  that  a  transaction  between 
a  director  or  other  officer  and  the  cor- 
poration, or  a  transaction  in  which  a 
director  or  other  officer  is  interested, 
is  valid,  if  entirely  free  from  fraud, 
even  when  he  has  acted  as  a  member 
of  the  board  in  authorizing  the  same, 
or  was  present,  if  there  were  enough 
of  disinterested  votes  in  favor  of  the 
transaction  to  render  his  vote  unneces- 
sary. Griffith  V.  Blackwater  Boom,  etc., 
Co.,  55  W.  Va.  604,  614,  48  S.  E.  442. 
See  Sweeny  v.  Grape  Sugar  Ref.  Co., 
30  W.  Va.  443,  4  S.  E.  431;  Hope  v. 
Valley  City  Salt  Co.,  25  W.  Va.  789, 
807;  Hulings  v.  Hulings  Lumber  Co., 
38  W.  Va.  351,  18  S.  E.  620,  631. 

Wheit  Presence  May  Invalidate  Ac- 
tion.— "Although  the  two  directors  of 
the  lumber  company  who  compose  the 
firm  of  Hulings  &  Co.  did  not  suggest 
the  preference  given  their  claim,  nor 
vote  for  it,  yet,  in  violation  of  the 
statute  (see  §  52,  ch.  53,  Code),  they 
were  'present  at  the  board  while  the 
same  was  being  considered,'  thus  bring- 
ing them  within  the  rule  laid  down  in 
Sweeny  v.  Grape  Sugar  Ref.  Co.,  30 
W.  Va.  443,  4  S.  E.  431,  and  Hope  v. 
Valley  City  Salt  Co.,  25  W.  Va.  789." 
Hulings  V.  Hulings  Lumber  Co.,  38 
W.  Va.  351,  18  S.  E.  620,  631. 
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The  Virginia  statute  does  not  seem 
to  have  forbidden  the  mere  presence 
at  the  board.     Va.  Code,  1887,  §  1122. 

Objection  Must  Be  Raised  in  Court 
Below. — Objection  that  assignments  of 
assets  made  by  the  directors  to  pay 
debts  for  which  they  are  individually 
bound,  are  void,  under  Code,  1873,  ch. 
57,  $  18  (Code  of  188.7,  §  1122,  which 
provides  that  "No  member  of  the 
board  shall  vote  on  a  question  in  which 
he  is  interested,  otherwise  than  as  a 
stockholder,"  must  be  made  in  the 
court  below,  and  can  not  be  raised  for 
the  first  time  in  the  appellate  court. 
Planters'  Bank  v.  Whittle,  78  Va.  737. 
This  provision  appears  to  have  been 
repealed  by  acts,  1904,  p.  370. 

When  Board  without  a  Quorum. — 
Where  only  three  out  of  five  directors 
of  a  corporation  are  present  at  a  meet- 
ing of  the  board,  they  can  not  de- 
termine a  matter  in  which  one  of  them 
is  personally  interested  otherwise  than 
as  a  stockholder.  As  to  such  matters 
the  board  is  without  a  quorum  and  its 
action  is  invalid.  Code,  §  1122.  Trip- 
lett  V.  Fauver,  103  Va.  123,  48  S.  E. 
875.  This  section  was  repealed  by 
actSi  1904,  p.  370.  But  the  West  Vir- 
ginia statute  declares  that  less  than  a 
quorum  may  do  business  under  such 
circumstances. 

f.  Proof  of  Holding  of  Board  Meeting. 

Where  the  evidence  is  conflicting  as 
to  the  holding  of  a  board  meeting,  but 
the  secretary  deposes  it  was  not  held 
and  there  is  no  record  of  it,  it  can  not  j 
be  regarded  as  proved.  Augsburg 
Land,  etc.,  Co.  v.  Pepper,  95  Va.  92, 
96,  27  S.  E.  807. 

g.  Equity  May  Nullify  Void  Order. 
Equity    has    jurisdiction    to    declare 

null  ah  order  of  the  board  of  directors 
of  a  corporation  that  is  ultra  vires,  and 
obstructs  its  rights  to  its  property, 
though  that  order  be  void.  Ravens- 
wood,  etc.,  R.  Co.  V.  Woodyard,  46  W. 
Va.  558,  33  S.  E.  285;  Ambler  v.  Leach, 
15  W.  Va.  677. 


h.    Board  of  Visitors  of  Association. 

Where,  at  a  regular  meeting  of  an 
incorporated  association,  authority  was 
given  to  its  board  of  visitors  to  sell  a 
portion  of  its  real  estate,  this  was  like 
a  resolution  at  a  meeting  of  the  stock- 
holders in  an  ordinary  corporation,  and 
the  board  of  visitors,  under  such  cir- 
cumstances, can  bind  the  corporation 
by  its  contract  to  convey,  particularly 
after  ratification  by  the  corporation. 
Under  similar  circumstances  the  board 
of  directors  of  an  ordinary  corpora- 
tion could  have  made  a  deed  of  con- 
veyance. Davis  V.  Lee  Camp  No.  1,  1 
Va.  Dec.  782. 

2.    To  Contract  with  Corporation. 

See  ante,  "Disqualifying  Interest  in 
Question  Voted  on,"  VI,  B,  1,  e. 

In  General. — In  Addison  v.  Lewis^ 
75  Va.  701,  it  is  held,  that  a  contract 
between  a  director  personally  and  the 
corporation  which  he  represents  is  not 
absolutely  void,  but  voidable  at  the 
election  of  the  party  whose  interest  has 
been  so  represented  by  the  party  claim- 
ing under  it;  and  when  a  director  thus 
becomes  a  party  to  a  contract  with  his 
company,  his  obligation  to  candor  and 
fair  dealing,  is  increased  in  the  precise 
degree  that  his  representative  char- 
acter has  given  him  power  and  control 
derived  from  the  confidence  reposed  in 
him. 

"Directors  are  not  disabled  from  en- 
tering into  contracts  with  the  corpora- 
tion, provided  there  be  enough  di- 
rectors on  the  other  side  of  the  con- 
tract to  make  a  quorum,  and  provided 
the  contract  is  open,  fair,  and  honest. 
The  rule  under  consideration  prohibits 
a  director  from  acquiring  secret  profits 
through  contracts  made  with  or  for  the 
corporation,  but  does  not  prohibit  con- 
tracts with  the  corporation,  where 
there  has  been  a  full  and  fair  disclosure 
of  his  interest  in  the  contract."  Grif- 
fith V.  Blackwater  Boom,  etc.,  Co.,  55^ 
W.   Va.   604,   613,  48   S.   E.   442. 

Contracts  between  a  corporation  and 
its   officers    are   not   void   per   se,   but 
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merely  voidable  at  the  option  of  the 
corporation  or  its  receiver  within  a 
reasonable  time.  Such  reasonable  time 
as  applied  to  executory  contracts  would 
be  before  they  become  executed.  A 
partly  executed  con,tract  can  be  avoided 
before  its  final  execution,  but  the  ex- 
ecuting party  must  be  placed  in  statu 
quo,  in  the  absence  of  fraud  or  mala 
fides.  Griffith  v.  Blackwater,  etc.,  Lum- 
ber  Co.,  46  W.  Va.  56,  33  S.   E.   125. 

As  •a  director  of  a  corporation  oc- 
cupies a  fiduciary  relation  to  the  cor- 
porate property,  he  can  not  become  a 
purchaser  thereof  either  directly  or  in- 
<lirectly.  Such  a  purchase  will  be  void- 
able at  the  pleasure  of  the  beneficiaries. 
Reilly  v,  Oglebay,  25  W.  Va.  36,  43; 
Newcomb  v.  Brooks,  16  W.  Va.  32,  63. 

When  Contract  between  Directors 
and  Corporation  Upheld. — Though  the 
directors  or  other  agents  of  a  corpora- 
tion occupy  a  fiduciary  relation,  whether 
called  trustees  or  not,  still,  if  the  trans- 
action amounts  merely  to  a  loan  of 
money  to  the  corporation  on  its  own 
terms,  and  they  obtain  no  unfair  ad- 
vantage, such  transaction  will  be  up- 
held, especially  where  the  corporation 
ratifies  the  transaction  by  receiving  the 
benefit  of  it.  In  any  case,  if  the  cor- 
poration or  creditors  claiming  through 
it,  wish  to  avoid  such  transaction  they 
must  restore  the  consideration  received. 
Atwood  V.  Shenandoah  Val.  R.  Co.,  85 
Va.  966,  9  S.  E.  748. 

When  Stockholders  Occupy  Position 
of  Directors. — The  general  rule  is  that 
directors  of  a  corporation  can  not  pur- 
chase the  corporate  property,  but  stock- 
holders of  a  corporation,  managed  by 
a  board  of  directors,  may;  but  where 
there  is  no  such  board,  and  the  stock- 
holders perform  their  duties,  they  oc- 
cupy the  same  position  as  directors  and 
are  subject  to  the  same  incapacity  to 
purchase  the  corporate  property  and 
any  such  purchase  is  voidable  at  the 
pleasure  of  any  shareholder,  though  the 
price  be  fair  and  adequate.  Reilly  v, 
Oglebay,  25  W.  Va.  36. 

Time  for  Avoidance.— ''Whether  the 


delay  in  electing  to  set  the  transaction 
aside  constitutes  laches,  so  as  to  bar 
the  right  to  relief,  will  depend  upon 
,  the  circumstances,  and  not  merely  upon 
!  the  length  of  time  which  has  elapsed. 
It  was  said  by  Mr.  Justice  Miller  in  a 
leading  case  in  the  supreme  court  of 
I  the  United  States,  in  which  a  director 
had  purchased  property  of  a  corpora- 
tion at  a  sale  under  a  deed  of  trust: 
'The  doctrine  is  well  settled  that  the 
option  to  avoid  such  a  sale  must  be 
exercised  within  a  reasonable  time. 
This  has  never  been  held  to  be  any  de- 
termined number  of  days  or  years  as 
applied  to  every  case,  like  the  statute 
of  limitations,  but  must  be  decided  in 
each  case  upon  all  the  elements  of  it  • 
which  affect  the  question.  These  are 
generally  the  presence  or  absence  of 
the  parties  at  the  place  of  the  transac- 
tion, their  knowledge  or  ignorance  of 
the  sale  and  of  the  facts  which  render 
it  voidable,  the  permanent  or  fluctuat- 
ing character  of  the  subject  matter  of 
the  transaction  as  affecting  its  value, 
and  the  actual  rise  or  fall  of  the  prop- 
erty in  value  during  the  period  within 
which  this  option  might  have  been  ex- 
©rcised.'  "  Griffith  v.  Blackwater  Boom, 
etc.,  Co.,  55  W.  Va.  604,  dl9,  48  S.  E. 
442. 

Effect  of  Ratification  by  Majority  of 
Stockholders. — "Of  course,  ratification 
or  acquiescence  by  a  majority  of  the 
stockholders  can  not  bind  a  dissenting 
stockholder  where  the  transaction  is 
a  fraud  upon  his  rights,  or  beyond  the 
powers  of  the  corporation,  and  can  not 
prevent  the  dissenting  stockholder  from 
suing  in  a  proper  case  to  set  the  trans- 
action aside,  and  obtain  redress  for  the 
benefit  of  the  corporation,  *  *  *. 
But  where  the  transaction  is  of  such  a 
character  that  it  might  lawfully  have 
been  authorized  by  the  majority,  it  may 
be  lawfully  ratified  or  acquiesced  in  by 
them,  and  their  ratification  or  ac- 
quiescence will  bar  an  action  by  a  dis- 
senting minority  to  set  it  aside."  Grif- 
fith V.  Blackwater  Boom,  etc.,  Co.,  55 
W.  Va.  604,  618,  48  S.  E.  442. 
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Rule  of  Compensation  Where  Fair 
Contract  Is  Abrogated. — In  the  case  of 
the  avoidance  of  a  partly  performed 
executory  contract,  ma'de  with  a  di- 
rector, which  is  free  from  actual  fraud 
or  mala  fides,  the  director  is  entitled 
to  be  compensated  for  the  labor  and 
money  necessarily  expended  by  him  in 
part  performance  thereof.  Griffith  v. 
Blackwatcr,  etc.,  Lumber  Co.,  46  W. 
Va.  56,  33  S.   E.  125. 

Thus,  when  a  contract  between  a  cor- 
poration and  one  of  its  directors  has 
been  entered  into  openly  and  without 
fraud,  and  the  disinterested  directors 
and  stockholders  are  fully  informed  of 
its  terms  and  permit  it  to  be  partly 
executed  without  disapproval  or  notice 
of  an  intention  on  their  part  to  annul  it, 
the  same  rule  of  compensation  and  re- 
imbursement to  the  contractor  applies 
upon  the  subsequent  abrogation  of  the 
contract  by  a  court  of  equity  at  the 
instance  of  the  stockholders  and  cred- 
itors of  the  corporation,  as  would  ap- 
ply in  other  cases.  Griffith  v.  Black- 
water  Boom,  etc.,  Co.,  55  W.  Va.  604, 
48  S.  E.  442.  See  the  title  CORPO- 
RATIONS, vol.   3,  pp.   600,  601. 

Contracts  between  Corporations  with 
Common  Directors  or  Officers.— "This 
is  true  of  contracts  and  other  transac- 
tions between  two  corporations  having 
directors  or  other  officers  in  common. 
They  are  not  absolutely  void,  but,  at 
the  most,  merely  voidable,  and  may  be 
rendered  binding  by  ratification  or  ac- 
quiescence on  the  part  of  the  stock- 
holders. Ratification  is  to  be  implied 
if  the  corporation  accepts  or  retains 
the  benefit  of  the  transaction  (assum- 
ing, of  course,  that  it  can  do  other- 
wise), with  knowledge  of  the  facts; 
and  it  may  be  implied  from  acquies- 
cence. Ordinarily,  it  is  for  the  corpo- 
ration— the  stockholders  collectively — 
to  ratify  or  disaffirm  the  transaction, 
and  individual  stockholders  can  not  ob- 
ject." Griffith  V.  Blackwater  Boom, 
etc.,  Co.,  55  W.  Va.  604,  617,  48  S.  E. 
442. 


3.  To  Create  Preferences  in  Their  Own 
Favor. 

See  ante,  "Disqualifying  Interest  in 
Question  Voted  on,"  VI,  B,  1,  e; 
post,  "Directors  as  Trustees,"  VIII, 
C,   2. 

As  to  the  law  in  Virginia,  see  the 
title  CORPORATIONS,  vol.  3,  p.  561. 
See  also,  the  title  ASSIG.x'MENTS 
FOR  THE  BENEFIT  OF  CREDIT- 
ORS, vol.  1,  p.  799. 

In  West  Virginia,  even  where  the 
corporation  is  solvent,  any  disposition 
of  the  corporate  •  property  by  the  di- 
rectors, enuring  to  their  own  benefit 
or  profit,  is  voidable  at  the  instance  of 
the  corporation  and  its  stockholders, 
but  creditors,  in  such  case,  have  no 
right  to  complain.  But  where  the  cor- 
poration is  insolvent,  the  corporation 
and  stockholders  no  longer  have  any 
beneficial  interest,  and  the  right  to 
avoid  belongs  to  the  creditors  alone. 
They  have  the  right  to  avoid  any  trans- 
fer of  the  corporate  property  by  the 
directors  in  violation  of  their  trust  and 
duties,  or  for  the  benefit  of  themselves 
directly  or  indirectly,  where  the  rights 
of  no  innocent  third  persons  have  in- 
tervened, and  there  has  been  no  unrea- 
sonable delay  on  their  part.  Sweeny 
V.  Grape  Sugar  Ref.  Co.,  30  W.  Va. 
443,  4  S.  E.  431;  RuflFner  v.  Welton 
Coal,  etc.,  Co.,  36  W.  Va.  244,  15  S. 
E.  48,  53.  But  see  Hope  v.  Valley  City 
Salt  Co.,  25  W.  Va.  789'.  and  Hulings 
V.  Hulings  Lumber  Co.,  38  W.  Va.  351, 
18  S.  E.  620,  629,  where  it  is  said  that 
a  preference,  obtained  during  corporate 
solvency,  though  regarded  with  suspi- 
cion, is  legal  if  perfectly  free  from  ac- 
tual fraud.  See,  for  fuller  treatment, 
the  title  CORPORATIONS,  vol.  3,  p. 
561. 

When  a  director  of  a  corporation 
claiming  to  be  a  creditor  thereof  has 
obtained  from  his  codirectors  a  deed 
of  trust  or  mortgage  upon  the  corpo- 
rate property  to  the  exclusion  of  other 
creditors,  such  transaction  will  be  pre- 
sumed to  be  fraudulent,  but  such  pre- 
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sumption  may  be  rebutted  by  clear  and 
convincing  evidence  that  the  same  is 
fair  and  reasonable  and  wholly  free 
from  all  taint  of  fraud  or  unfairness. 
Hope  V.  Valley  City  Salt  Co.,  25  W. 
Va.  789. 

The  general  rule  applicable  to  this 
class  of  contracts  is,  not  that  they  are 
absolutely  void,  but  that  they  are  void- 
able at  the  election  of  the  party  whose 
interest  has  been  so  represented  by  the 
party  claiming  under  it.  Hope  v.  Val- 
ley City  Salt  Co.,  25  W.  Va.  789. 

As  to  the  ^  effect  c/f  participation  by 
preferred  directors  in  meeting  when 
preference  is  given,  see  ante,  "Disqual- 
ifying Interest  in  Question  Voted  on," 
VI,   B,   1,  e. 

4.  To  Make  an  Assignment. 

See  the  title  ASSIGNMENTS  FOR 
THE  BENEFIT  OF  CREDITORS, 
vol.   1,  p.   802. 

5.  To  Borrow  Money  and  Control  Lit- 

igation. 

Money  borrowed  by  the  directors 
and  expended  in  the  prosecution  of  the 
enterprise,  constitutes  a  valid  debt,  in 
spite  of  a  resolution  of  the  stockhold- 
ers in  regular  meeting  that  "No  further 
assessment  should  be  made  except  by 
authority  of  the  shareholders."  Shickel 
V.  Berryville,  etc..  Imp.  Co.,  99  Va.  88, 
37   S.    E.    813. 

Such  resolution  leaves  the  directors 
of  the  company  clothed  with  all  the 
other  powers  which  they  had  before, 
except  the  power  of  assessment.  It 
does  not  place  the  company  in  liqui- 
dation. The  board  still  has  the  power 
to  borrow  money  needed  for  the  com- 
pany, and  to  secure  the  same  by  a  lien 
on  its  property.  Shickel  v.  Berryville, 
etc..  Imp.  Co.,  99  Va.  88,  37  S.  E.  813. 

Control  of  Litigation.— Ordinarily, 
the  directors  of  a  corporation  have 
complete  control  of  its  actions,  and 
power  to  decide  whether  it  shall  enter 
into  litigation  or  not.  Rathbone  v. 
Parkersburg  Gas  Co.,  31  W.  Va.  798, 
8  S.   E.  570,  573. 

As  to  right  of  stockholders  to   sue, 


see   the   title   STOCK   AND   STOCK- 
HOLDERS. 

6.  To  Fix  Capital  Stock  under  Maxi* 

mum  Amount. 
Under  §  23,  ch.  53,  Code,  W.  Va.. 
the  increase  of  the  capital  stock  of  a 
corporation  is  entirely  in  the  control 
of  the  board  of  directors  and  the  only 
limitation  upon  their  power  in  this  re- 
spect is  that  the  maximum  capital  be 
not  exceeded.  Greenbrier  Ind.  Exposi- 
tion V.  Ocheltree,  44  \V.  Va.  626,  30  S. 
E.   78. 

7.  To  Purchase  Shares  of  Stockholders. 

"It  is  said  by  an  eminent  author  that 
directors  'can  not  use  the  funds  of  the 
company  in  purchasing  the  shares  of 
its  members,  thereby  distributing  its 
tangible  assets  amongst  its  members, 
and  advancing  its  insolvency  and  dis- 
solution,' and  that  the  obvious  reason 
for  this  is,  that  'such  transactions  have 
the  eflFect  of  distributing  the  capital 
stock  of  the  company  to  particular 
members,  to  the  prejudice  of  the  re^t.' 
3  Thompson  on  Corporations,  §§  3995, 
4035.  See  also,  Green's  Brice's  ultra 
vires,  p.  484,  and  note."  Augsburg 
Land,  etc.,  Co.  v.  Pepper,  95  Va.  92,  27 
S.  E.  807. 

For  the  directors  can  make  no  dis- 
position of  the  corporate  property 
which  shall  not  inure  to  the  equal  ben- 
efit of  all  the  stockholders.  Such  an 
act  would  be  not  merely  ultra  vires, 
but  a  fraud  upon  the  other  stockhold- 
ers. Augsburg  Land,  etc.,  Co.  v.  Pep- 
per, 95  Va.  92,  27  S.  E.  807.  See  the 
title  CORPORATIONS,  vol.  3,  p.  559. 

8.  To  Alter  or  Amend  By-Laws. 

See  the  title  CORPORATIONS,  vol. 
3,  p.  549. 

9.  To   Make   Binding   Representations 

and  Admissions. 

See  the  titles  CORPORATIONS, 
vol.  3,  p.  568;  DECLARATIONS  AND 
ADMISSIONS,  vol.  4,  pp.  339,  341. 

10.  Declaration  of  Dividends. 

See  the  title  STOCK  AND  STOCK- 
HOLDERS. 
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11.  Directors'  Control  over  Increase  of 
Stock. 

See  the  title  STOCK  AND  STOCK- 
HOLDERS. 

C.      OF     PRESIDENT     OR     VICE 

PRESIDENT. 
1.  In  General. 

The  inherent  powers  of  presidents 
of  corporations,  that  is,  the  powers  not 
derived  from  the  express  action  of  the 
beard  of  directors  or  those  to  be  de- 
duced from  the  continued  exercise  by 
the  president  vith  the  silent  acquies- 
cence of  the  board  of  directors,  are  to 
a  large  extent  undefined  and  are  quite 
limited.  Colman  v.  West  Virginia  Oil, 
etc.,  Co.,  25  W.  Va.  148,  1«8. 

The  governing  power,  under  the 
charter  and  by-laws,  is  the  board  of 
directors,  and  the  president  and  other 
managing  officers,  though  clothed  with 
great  power  and  responsibility,  do  not 
bind  the  corporation  unless  acting 
within  the  scope  of  their  authority. 
Drug  Co.  V.  Faulconer,  50  W.  Va.  581, 
591,  44  S.  E.  204. 

8.  To  Contract  for  Corporation. 

The  president  of  a  bank  or  of  any 
other  corporation  has,  except  to  a  very 
limited  extent,  no  inherent  authority 
by  virtue  of  his  office  to  enter  into 
contracts  or  agreements  which  will 
bind  the  corporation.  But  on  the  other 
hand  it  is  clear,  that  he  may  be  au- 
thorized so  to  do,  and  it  is  equally 
clear,  that  it  is  not  necessary,  in  order 
to  prove  such  authority,  to  produce  a 
resolution  of  the  beard  of  directors 
conferring  the  authority,  or  to  prove 
any  action  or  consultation  of  the  board 
on  the  subject,  but  such  authority  may 
be  inferred  by  proving  the  existence  of 
such  facts  as  constitute  clearly  a  public 
holding  out,  that  such  an  agreement 
or  contract  as  he  has  entered  into  was 
within  the  scope  of  his  legitimate  del- 
egated authority,  and  as  warrant  the 
public  in  so  believing.  First  Nat.  Bank 
V.  Kimberlands,  16  W.  Va.  555,  579. 
See  Smith  v.  Lawson,  18  W.  Va.  212. 


But  the  authority  ©f  the  president 
of  a  railroad  company  to  make  con- 
tracts for  necessary  labor  for  the  com- 
pany, is  incident  to  his  office.  And  he 
may  furnish  evidence  of  the  amount 
payable  under  the  contract,  either  be- 
fore or  after  the  service,  and  put  that 
evidence,  hi  his  discretion,  into  the 
form  of  a  due  bill  or  promissory  note; 
unless  such  pewer  is  restricted  by  spe- 
cial legislation  or  by  regulations  of  the 
company  known  to  the  other  contract- 
ing party.  Richmond,  etc.,  R.  Co.  v. 
Snead,  19  Gratt.  354,  98  Am.  Dec.  762. 

To  Sell  Property.— The  president  of 
a  corporation  is  not  ex  officio  the  agent 
of  the  corporation  to  sell  property 
which  it  may  direct  to  be  sold;  and  un- 
less appointed  the  agent  to  sell,  his 
representations  are  not  binding  on  the 
corporation.  Crump  v.  United  States 
Min.    Co.,   7   Gratt.   352,  353. 

3.  Management  and  Control  of  Litiga- 
tion. 

If  a  corporation,  which  does  a  large 
amount  of  business,  from  the  character 
of  which  it  must  often  be  required  to 
bring  suits  and  defend  suits  brought 
against  it,  is,  in  its  by-laws  and  action- 
of  its  board  of  directors,  silent  as  to 
the  duties  of  its  president,  and  he  is 
left  thereby  entirely  untrammeled,  he 
has  as  one  of  the  powers  inherent  in 
the  president  of  such  a  corporation  au- 
thority to  take  charge  of  its  litigation 
and  to  institute  and  carry  on  suits  for 
it  and  in  its  name,  and  to  defend  suits 
brought  against  it;  and  in  so  doing  he 
may  employ  counsel  who  may  bind  the 
corporation  by  their  action  in  the  suit 
within  the  ordinary  power  of  counsel. 
He  has  als6  the  inherent  power  to  ap- 
ply for  and  obtain  a  writ  of  error  for 
the  corporation  and  in  its  name;  and 
at  his  pleasure  he  may  dismiss  the 
counsel  employed  by  him  in  such  case 
as  well  as  the  writ  of  error,  unless  re- 
strained from  so  doing  by  some  action 
of  the  board  of  directors.  Colman  v. 
West  Virginia  Oil,  etc.,  Co.,  25  W.  Va. 
148. 
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To  Receive  Notice  for  Corporation. 

— In  Ba»k  V.  Craig,  «  Leigh  39«,  an 
injunction  had  been  issued  against  the 
guardian  of  an  infant  to  restrain  him 
from  selling  his  ward's  stock  in  a 
bank;  a  subpoena  with  an  injunction 
issued  by  the  clerk  to  restrain  the 
president  and  directors  of  the  bank 
from  permitting  guardian  to  transfer 
the  stock,  is  served  on  the  president. 
Held,  this  process,  so  served,  does  not 
bind  the  bank;  nor  is  it  even  notice  to 
the  bank,  actual  or  constructive,  of  the 
equity  asserted  by  the  guardian's  sure- 
ties in  their  bill,  and  the  president  is 
not  the  officer  of  the  bank  whose  prov- 
ince it  is  to  receive  such  notice.  See 
the  title  SERVICE  OF  PROCESS. 

4.  Making   and   Indorsing    Negotiable 

Paper. 

See  the  title  BILLS,  NOTES  AND 
CHECKS,  vol.  2,  p.  414. 

Indorsement  of  Note.— Where,  upon 
the  evidence  in  the  cause,  it  is  clear 
that  the  substitution  by  the  president 
of  a  company  of  its  name  as  indorser, 
instead  of  his  own,  on  a  note  for  which 
it  was,  in  its  inception,  in  no  way  lia- 
ble,  was  without  consideration  to  the 
company,  without  authority  from  it 
and  ultra  vires,  it  was  therefore  void, 
and  the  note  was  the  individual  liabil- 
ity of  the  president  and  no  claim 
against  the  company.  Triplett  v.  Fau- 
ver,  103  Va.  123,  4f  S.  E.  875.  See 
post,  "In  General,"  VIII,  A. 

Drawing  Bill  of  Exchange.—In  De- 
vendorf  v.  West  Virginia  Oil,  etc.,  Co., 
17  W.  Va.  135,  173,  it  was  held,  that 
the  evidence  showed  that  the  president 
of  the  corporation  had  authority  to 
make  a  bill  of  exchange  for  the  corpo- 
ration in  its  business  as  president  and 
agent;  and  also  that  such  authority  was 
to  be  implied  from  the  custom  of  the 
president  previously  and  a  recognition 
of  his  action  by  the  corporation. 

5.  When  Parol  Evidence  Admissible  to 

Show  Who  Is  Bound. 

Where  a  due  bill  is  signed  by  the 
president  of  a  railroad,  simply  with  his 


I  own  name,  parol  evidence  is   admissi- 
ble  to   ascertain   whether   it   is    an   ac- 
I  knowledgment   of    his    individual    debt 
j  or  that  of  the  railroad  company.     Rich- 
mond, etc.,  Co.  V.  Snead,  19  Gratt,  354. 
«.  Revocation  of  Authority  by  Direct- 
ors. 
"No   one    ever   questioned   the    right 
of  a  majority   of  the  members    of  the 
board   of   directors   of   this   or   of   any 
other  corporation,  acting  as  a  board,  to 
revoke   the   authority   of   its    president 
or  acting  president,  if  he  claimed  such 
authority,  to  enter  into  such  an  agree- 
ment to  dismiss  a  writ  of  error."     Col- 
man  V.  West  Virginia  Oil,  etc.,  Co.,  25 
W.  Va.  148,  1««. 
7.  To  Execute  Deed  for  Corporation. 

Sec     the     title     CORPORATIONS, 
vol.  3,  p.   52S. 
S.  Ratification  by  Corporation. 

See  ante,  "Ratification  and  Estoppel 
to  Deny  Authority,"  VI,  A,  6. 

9.  Reorganization  by  President. 

See  the  title  CORPORATIONS,  vol 
3,  p.  588. 

10.  Of  Vice  President. 

"And  as  a  general  rule,  in  the  absence 
of  the  president,  or  when  a  vacancy  oc- 
curs in  the  office,  the  vice  president  may 
act  in  his  stead,  and  perform  the  duties 
which  devolve  upon  the  president" 
Colman  v.  West  Virginia  Oil,  etc.,  Co., 
25  W.  Va.  148,  172. 

And  when  a  vacancy  occurs  by  death 
in  the  office  of  president  of  a  corpora- 
tion, the  vice  president  may  act  in  his 
stead  and  perform  the  duties  which  de- 
volved on  the  president,  though  the  law, 
under  which  the  corporation  was  or- 
ganized, did  not  mention  the  office  of 
vice  president,  but  after  providing  for 
certain  officers,  authorized  the  company 
to  create  other  offices,  and  it  did  ac- 
cordingly create  the  office  of  vice  presi- 
dent. Such  a  vice  president,  after  the 
death  of  the  president,  possesses  all  the 
inherent  power  of  the  president.  Col- 
man V.  West  Virginia  Oil,  etc.,  Co.,  25 
W.  Va.  148. 

And  if  that  included  the  control  of  lit- 
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igation  instituted  and  carried  on  in. the 
corporate  name,  the  vice  president,  on 
such  vacancy,  succeeds  to  all  these  pow- 
ers. Colman  v.  West  Virginia  Oil,  etc., 
Co.,  25  W.  Va.  148. 

D.  TREASURER  OR  GENERAL 
MANAGER. 

To  Draw  Checks. — Unless  taken  away 
or  restrained,  authority  is  inherent  in 
the  treasurer  of  a  corporation  to  draw 
checks.  Davis  v.  Rockingham  Invest- 
ment Co.,  89  Va.  290,  15  S.  E.  547. 

To  Indorse  Notes. — But  the  power  to 
bind  it  by  endorsing  negotiable  notes 
is  not,  and  he  that  takes  such  note  by 
endorsement  from  an  officer  of  the  cor- 
poration does  so  at  his  peril.  Davis  v, 
Rockingham  Investment  Co.,  89  Va. 
290,  15  S.  E.  547. 

Thus,  a  by-law  of  a  corporation  pro- 
vided that  the  president,  or,  in  his  ab- 
sence, the  vice  president,  shall  sign  all 
deeds,  notes,  and  bonds  of  the  com- 
pany; and  no  authority  was  given  to 
the  company;  and  no  authority  was 
given  to  the  treasurer  or  "general 
manager"  to  endorse  such  notes.  A 
Hote  for  $1,000,  payable  to  the  company, 
was  endorsed  by  the  treasurer  or  "gen- 
eral manager"  and  negotiated,  and  its 
proceeds  placed  in  bank  to  the  credit  of 
a  brother  of  said  treasurer,  who  after- 
wards gave  the  latter  a  draft  for  the 
proceeds;  but  the  draft  was  not  paid, 
because  the  drawer's  balance  had,  in  the 
meantime,  been  checked  out.  The  com- 
pany got  none  of  the  proceeds.  The 
holder  of  the  note  having  been  enjoined 
from  collecting  it,  and  evidence  on  both 
sides  taken,  it  was  held,  that  the  cir- 
cumstances are  not  sufficient  to  warrant 
an  implication  of  authority  in  the  treas- 
urer or  "general  manager"  to  bind  the 
company  by  endorsing  the  note.  Davis 
V.  Rockingham  Investment  Co.,  89  Va. 
290,  15  S.  E.  547. 

Although  he  had  previously  endorsed 
and  sold  two  negotiable  notes  of  the 
company,  aggregating  less  than  five 
hundred  dollars,  and  entered  the  trans- 
action on  the  books  of  the  company, 


and  this  was  just  before  a  meeting  of 
the  directors,  in  August,  1891,  but  the 
attention  of  the  board  was  not  spe- 
cially called  to  the  transaction  and  al- 
though he  says  the  officers  of  the  com- 
pany were  afterwards  informed  of  it, 
and  raised  no  objection,  yet  he  does 
not  say,  and  there  is  nothing  to  show, 
that  they  were  informed  of  it  before 
the  endorsement  of  the  note  in  ques- 
tion. Davis  V,  Rockingham  Invest- 
ment Co.,  89  Va.  290,  15  S.  E.  547. 

E.    SUPERINTENDENT    OF 
STREET  RAILROAD. 

Semble,  that  the  contract  for  the  erec- 
tion and  maintenance  of  suitable  pre- 
cautions against  accident  at  a  common 
crossing  is  within  the  competency  of 
the  superintendent  of  an  electric  rail- 
way, the  same  being  made  with  the 
proper  officer  of  a  steam  railroad 
crossed  by  it.  Richmond,  etc.,  R.  Co. 
V.  Richmond,  etc.,  R.  Co.,  96  Va.  670, 
32  S.  E.  787.  And  the  same  would 
seem  to  be  true  where  the  secretary 
and  treasurer  joined  in  making  such 
arrangement.  Richmond,  etc.,  R.  Co. 
V.  Richmond,  etc.,  R.  Co.,  96  Va.  670, 
32  S.  E.  787.  Regardless  of  whether 
a  resolution  of  the  board  of  directors 
authorized  it  or  not.  Richmond,  etc., 
R.  Co.  V.  Richmond,  etc.,  R.  Co.,  96  Va. 
670,  32  S.  E.  787. 

VII.  Bights  of  Officers  against 
Corporation. 

A.  RIGHT  TO  COMPENSATION. 
1.  Director,  President  or  Vice  Presi- 
dent. 
No  Implied  Promise. — Although  not 
necessary  to  the  decision  of  the  case, 
Brannon,  J.,  said  in  Crumlish  v.  Cen- 
tral Imp.  Co.,  38  W.  Va.  390,  18  S.  E. 
456:  "The  law  raises  no  implied  prom- 
ise to  pay  compensation  to  the  direct- 
ors, president  or  vice  president  of  a 
private  corporation  in  the  absence  of 
a  provision  in  the  by-laws  or  an  order 
of  the  directors."  Ravenswood,  etc.,  R, 
Co.  V.  Woodyard,  46  W.  Va,  658,  33  S. 
E.  285. 
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They   are   trustees,  and   not   entitled,    Va.  558,  33  S.  E.  285;  Shickel  v.  Berry- 
as    such,     to    compensation.      Ravens-    ville,  etc.,  Imp.  Co.,  99  Va.  88,  37  S.  E. 
wood,  etc.,  R.  Co.  v.  Woodyard,  46  W.  i  813. 
Va.  558,  33  S.  E.  285,  286.      .  !      The  court  said:     "I  do  not  say  that. 

But  this  rule  does  not  aply  where  after  service  rendered,  the  stockhold- 
thc  services  for  which  compensation  is  ers  could  not  unanimously  vote  pay  to 
claimed  are  not  within  the  line  and  such  officers;  but  I  do  say  that,  with- 
scope  of  the  claims  due  as  director,  out  preceding  authority  from  the  stock- 
as  where  the  claim  is  for  compensation  holders,  there  is  no  shadow  of  pow^r 
for  services  rendered  as  attorney  at  law  in  the  directors  to  do  so."  Ravens- 
for  the  corporation.  In  such  case,  in  |  wood,  etc.,  R.  Co.  v.  Woodyard,  46  \V. 
the  absence  of  express  contract,  he  is  Va.  558,  33  S.  E.  285,  287. 
entitled  to  the  reasonable  value  of  the  Code  Provision. — "Our  Code  (ch.  53, 
services  so  rendered.  Watts  v.  West  §  53)  says:  'There  shall  be  no  com- 
Virginia.,  etc.,  R.  Co.,  48  W.  Va.  262,  pensation  for  services  rendered  by  the 
37  S.  E.  700.  See  the  title  AT-  president  or  any  director,  unless  it  be 
TORNEY  AND  CLIENT,  vol.  2,  p.  allowed  by  the  stockholders."*  Ravens- 
167.  I  wood,  etc.,  R.  Co.  v.  Woodyard,  46  W. 

Must  Be  Allowed  by  Stockholders.—  |  Va.  558,  33  S.  E.  285,  287.  See  Va. 
A  president  or  director  of  a  private  Code,  1887,  §  lllS. 
joint  stock  corporation  can  claim  no  |  General  Provision  of  By-Laws  In- 
compensation  for  services,  as  such,  un-  •  sufficient. — "Even  where  by-laws  pro- 
less  allowed  by  the  stockholders.  !  vide  that  officers  of  a  private  corpora- 
Ravenswood,  etc.,  R.  Co.  v.  Woodyard,  1  tion  shall  receive  such  compensation 
46  W.  Va.  558,  33  S.  E.  285.  as    shall    be    determined    at   an    annual 

Thus,  one  who  is  president  and  a  I  meeting  of  the  stockholders,  or  at  any 
director  in  a  company  can  not  claim  special  meeting  called  for  that  purpose, 
extra  compensation  for  services  in  clos-  ,  and  none  is  ever  so  tixed,  an  officer 
ing  out  the  stock  and  settling  up  the  ;  will  not  be  entitled  to  recover  for  serv- 
accounts  of  the  company,  unless  it  Is  ices,  in  the  absence  of  an  agreement  to 
allowed  by  the  stockholders.  Code,  pay  him."  Ravenswood,  etc.,  R.  Co. 
§  1119.  Triplett  v.  Fauver,  103  Va.  123,  >.  Woodyard,  46  W.  Va.  558,  33  S.  E. 
48  S.  E.  875.  I  285,  286. 

And  a  president  of  a  corporation  is  1  Participation  of  Officer  Invalidates 
not  entitled  to  any  compensation  for  i  Board's  Action. — An  order  of  the  di- 
scrvices  rendered  as  such  president  un-  1  rectors  of  a  private  joint  stock  corpora- 
less  the  same  is  allowed  by  the  stock-  '  tion,  making  allowance  to  its  president 
holders.  Section  53,  ch.  53,  Code.  I  or  directors  for  services,  as  such,  made 
Ravenswood,  etc.,  R.  Co.  v.  Woodyard,  ^  at  a  meeting  where  he  participated,  and 
46  W.  Va.  558,  33  S.  E.  285.  Maxon  |  signed  as  president  the  order  making 
7'.  Maxon-Miller  Co.,  53  W.  Va.  150,  44    such  allowance,  is  prima  facie  fraudu- 


S.  E.  131. 
And  a  board  of  directors  of  a  private 


lent    and    void    as    to    the    corporation. 
Ravenswood,  etc..  R.  Co.  v.  Woodyard, 


joint  stock  corporation  can  not  allow  |  46  W.  Va.  558,  33  S.  E.  285. 
compensation  to  a  president  or  director  j  Subsequent  Ratification  of  Allowance, 
for  services,  as  such,  without  resolu-  |  — Though  §  1119,  Va.  Code,  providing 
tion  or  by-law  of  the  stockholders,  I  "There  shall  be  no  compensation  for 
made  prior  to  the  rendering  of  such  |  services  rendered  by  the  president  or 
services.  An  order  for  such  allowance  |  any  director  unless  it  be  allowed  by  the 
is  ultra  vires,  and  void,  and  may  be  ;  stockholders,"  is  mandatory,  subsequent 
repudiated  by  the  corporation.  Ravens-  ratification  by  the  stockholders  of  pay- 
wood,  etc.,  R.  Co.  v.  Woodyard,  46  W.  i  ments  of  salary  to  the  president  of  a 
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corporation  by  authority  of  the  board 
of  directors,  is  equivalent  to  previous 
authorization,  but  one  or  the  other  is 
indispensable.  Shickel  v.  Berryville, 
etc.,  Imp.  Co.,  99  Va.  88,  37  S.  E.  813; 
Buchanan,  J.,  dissenting.  See  Ravens- 
wood,  etc.,  R.  Co.  V.  Woodyard,  46  W. 
Va.  558,  33  S.  E.  285. 

S.  Executive  OfiBcers  or  Employees. 

"If  the  treasurer,  secretary,  or  other 
executive  officer  be  a  stockholder  or 
director,  no  such  promise  is  raised  by 
law  in  his  favor;  but,  if  not,  then  the 
law  does  raise  such  promise,  and  pre- 
sume that  pay  was  intended,  from  the 
fact  of  appointment,  and  he.  may  get 
compensation."  Crumlish  v.  Central 
Imp.  Co.,  38  W.  Va.  390,  18  S.  E.  456, 
461. 

And  the  mere  employees  of  corpora- 
tions arc  entitled  to  compensation. 
Crumlish  v.  Central  Imp.  Co.,  38  W. 
Va.  390,  18  S.  E.  456,  461. 

3.  Recovery  Back  by  Corporation. 

Where  such  unlawful  appropriation 
is  made,  it  may  be  repudiated  by  the 
corporation,  or  its  receiver,  and  the 
sum  wrongly  expended  as  compensation 
for  past  services  of  an  officer  may  be 
recovered  back.  Ravenswood,  etc.,  R. 
Co.  V.  Woodyard,  46  W.  Va.  558,  33  S. 
E.  285,  287. 

4.  Conflict  of  Laws. 

Under  the  law  of  Pennsylvania,  the 
president  of  a  private  corporation  cre- 
ated by  that  state  can  not  recover  from 
the  corporation  upon  a  quantum  meruit 
for  official  services  there  rendered,  in 
the  absence  of  any  by-law  or  resolu- 
tion of  the  directors  allowing  compen- 
sation. Nor  can  one  who  is  treasurer 
and  secretary  of  the  corporation,  and  a 
stockholder  and  director,  recover  on  a 
quantum  meruit  for  his  official  services 
without  such  by-law  or  resolution.  The 
law  of  that  state  raises  no  promise  on 
the  part  of  the  corporation  in  such 
cases,  and  the  question  whether,  in 
such  cases,  there  is  an  implied  prom- 
ise, depends  on  the  law  of  that  state. 


!  Crumlish  v.   Central   Imp.   Co.,   38   W. 
Va.  390,  18  S.  E.  456. 

B.  NO  PERSONAL  RIGHT  TO 
DAMAGE  CLAIM  OF  CORPO- 
RATION. 

Damages  in  favor  of  a  corporation 
can  not  be  recovered  in  any  action 
brought  by  the  president  thereof  per- 
sonally, and  therefore  the  president  can 
not  set  off  such  damages  against  a 
claim  set  up  against  him.  Little  Kana- 
wha, etc.,  Co.  V.  Rice,  9  W.  Va.  636, 
639. 

VIII.  Duties  and  Liabilities  of 
Officers  or  Agents. 

A.  IN  GENERAL. 

It  may  be  stated  as  a  general  rule 
that  there  is  no  wrong  or  fraud,  which 
the  directors  or  officers  and  agents  of 
a  corporation  may  commit  that  can  not 
be  redressed  by  appropriate  and  ade- 
quate remedies.  From  the  fiduciary 
relation  which  the  director  of  a  cor- 
poration holds  to  the  corporation  itself 
and  to  its  shareholders  and  creditors, 
and  from  the  fact  that  they  are  held 
to  strict  good  faith  in  the  management 
of  the  corporate  concerns,  it  follows 
that  they  arc  liable  either  to  the  cor- 
poration, or,  in  a  proper  case,  to  the 
shareholders  or  creditors,  for  a  fraudu- 
lent breach  of  trust  or  misappropriation 
of  corporate  funds,  whereby  a  loss  or 
injury  result  to  the  corporate  assets. 
Rathbone  v.  Parkersburg  Gas  Co.,  31 
W.  Va.  798,  8  S.  E.  570. 

Directors  Affected  with  Knowledge 
of  Charter  and  By-Laws. — "Directors 
can  never  set  up  as  a  defense  that 
they  were  ignorant  of  a  provision  of 
the  company's  charter  or  by-laws.** 
Marshall  v.  Farmers',  etc.,  Sav.  Bank, 
85  Va.   676,  685,  8  S.   E.  586. 

President's  Imputed  Knowledge  of 
Finances. — As  to  the  president  of  a 
corporation  not  being  heard  to  plead 
ignorance  of  the  financial  condition 
and  management  of  the  corporation 
(in  this  case  a  bank),  see  Whitehead  v. 
Whitehead,  85  Va.  870,  876,  9  S.  E.  10. 
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On  Note  Signed  in  OfiBdal  Capacity. 

— The  mere  addition  of  his  official  title 
to  the  signature  of  an  officer  of  a  cor- 
poration on  negotiable  paper  does  not 
bind  the  corporation,  or  aflfect  the  per- 
sonal liability  of  the  officer  so  signing. 
Scott  V.  Baker,  3  W.  Va.  285;  Rand  v. 
Hale,  3  W.  Va.  495;  Triplett  v.  Fauver, 
103  Va.  123,  48  S.  E.  875.  See  Deven- 
dorf  V.  West  Va.  Oil,  etc.,  Co.,  17  W. 
Va.  135,  158.  See  ante,  ^Making  and 
Indorsing  Negotiable  Paper,"  VI,  C,  4. 

Redress  for  Injury  to  Corporation. — 
"It  may  be  stated,  however,  as  a  rule 
equally  well  established,  th-at  redress 
for  a  wrong  (done  by  the  directors) 
against  the  corporation  should  be  ob- 
tained by  the  corporation  itself,  through 
its  regularly  ap^inted  agents;  and  it 
is  only  in  case  the  corporation  has  been 
dissolved  or  disabled  from  proceeding 
on  its  own  behalf,  by  reason  of  the 
misconduct  or  disability  of  its  agents, 
that  the  shareholders  may  themselves 
proceed  in  chancery  for  the  protection 
of  their  equitable  rights."  Rathbone  v. 
Parkersburg  Gas  Co.,  31  W.  Va.  798, 
8  S.  E.  570,  573. 

Where  corporate  directors  or  agents 
have  committed  a  breach  of  trust,  either 
by  their  fraud,  negligence,  ultra  vires 
acts,  or  otherwise,  for  which  they  are 
liable,  and  the  corporation  is  either 
unable  or  unwilling  from  any  cause  to 
institute  a  suit  to  redress  the  wrong, 
one  or  more  stockholders,  suing  on 
behalf  of  themselves  and  other  stock- 
holders similarly  situated,  may  institute 
a  suit  in  equity  to  hold  the  offending 
officials  liable.  Such  a  suit,  however, 
though  brought  in  the  name  of  a 
stockholder,  is  really  the  suit  of  the 
corporation,  and  enures  to  its  benefit. 
Brown  v.  Bedford  City  Land,  etc.,  Co., 
91  Va.  31,  20  S.  E.  968.  See  the  title 
STOCK  AND  STOCKHOLDERS. 

MultifariousnesB  and  Misjoinder. — A 
bill  which  charges  various  acts  of  mal- 
administration against  the  officers  of  a 
company,  some  of  which  are  attribu- 
taible  to  individual  officers,  some  to 
different  groups  of  officers,  and   some 


to  the  president  and  directors  as  a 
whole,  would  seem  to  present  a  com- 
bination of  causes  of  action  so  hope- 
lessly diverse  as  to  be  incapable  of 
adjustment  in  or\e  suit.  Brown  v.  Bed- 
ford City  Land,  etc.,  Co.,  91  Va.  31,  20 
S.    E.   968. 

B.  DILIGENCE     REQUIRED     OP 
DIRECTORS. 

In  General — "Directors,  as  trustees 
of  a  corporation,  are  bound  to  manage 
the  affairs  of  the  company  with  the 
same  degree  of  care  and  prudence 
which  is  generally  exercised  by  busi- 
ness men  in  the  management  of  their 
own  affairs."  Marshall  v.  Farmers*, 
etc.,  Sav.  Bank,  85  Va.  676,  684.  8  S.  E. 
586. 

"Directors  are  not  nierely  bound  to 
be  honest;  they  must  also  be  diligent 
and  careful  in  performing  the  duties 
they  have  undertaken.  They  can  not 
excuse  imprudence  on  the  ground  of 
their  ignorance  or  inexperience,  or  the 
lionesty  of  their  intentions;  and,  if 
they  commit  an  error  of  judgment 
through  mere  recklessness,  or  want  of 
ordinary  prudence  and  skill,  the  cor- 
poration may  hold  them  responsible  for 
the  consequences."  Marshall  v.  Farm- 
ers', etc.,  Sav.  Bank,  85  Va.  676,  684,  » 
S.  E.  586. 

Creditors'  Right  to  Complain.— "A 
creditor  of  an  incorporated  moneyed 
institution  can  not  generally  maintain 
an  action  at  law  against  the  directors 
thereof  for  simple  nonfeasance  of  duty, 
or  misfeasance  of  duty  to  the  corpora- 
tion, or  fraud  in  the  management  or 
disposition  of  the  property,  and  moneys 
of  the  corporation."  Zinn  v.  MendelU 
9  W.  Va.  580,  591. 

And  a  general  depositor  in  a  sav» 
ings  bank  is  merely  a  creditor.  Zinr> 
V.  Mendell,  9  W.  Va.  580,  591.  See  the 
title  BANKS  AND  BANKING,  vol.  2, 
p.  296. 

C.  FIDUCIARY  RELATION. 

See  the  title  CORPORATIONS,  vol 
8,  pp.  524,  590,  602. 
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1.    In  General. 

The  directors  and  president  occupy 
the  relation  of  trustees  to  the  corpora- 
tion and  its  property.  Sweeny  v.  Grape 
Sugar  Ref.  Co.,  30  W.  Va.  443,  4  S.  E. 
431;  Ravenswood,  etc.,  R.  Co.  v.  Wood- 
yard,  46  W.  Va.  558,  33  S.  E.*285,  287, 
See  Merchants'  Bank  v.  Jeffries,  21 
W.  Va.  504;  Crumlish  v.  Central  Imp. 
Co.,  38  W.  Va.  390,    18   S.    E.  456,   461. 

The  officers  of  the  company  are,  in 
a  sense,  trustees  of  the  earnings  for 
the  benefit  of  the  different  claims  of 
creditors,  and  if  they  gave  to  one  class 
of  creditors  that  which  properly  be- 
longs to  another,  the  court  may,  upon 
an  adjustment  of  accounts  so  use  the 
income  in  its  hands  as  to  restore,  if 
practicable,  the  parties  to  their  original 
rights.  Addison  v.  Lewis,  75  Va,  701, 
712. 

8.    Directors  as  Trustees. 

a.    For  Stockholders  and  Corporation. 

"The  high  degree  of  confidence  and 
responsibility  resting  upon  directors  of 
corporations  has  often  led  the  courts 
to  regard  them  as  trustees,  and  to  de- 
clare the  relationship  existing  between 
them  and  the  stockholders  to  be  that 
of  trustees  and  cestui  que  trusts,  re- 
spectively. If  this  can  be  asserted  with 
regard  to  the  generality  of  corpora- 
tions,- it  is  peculiarly  and  exceptionally 
true  with  regard  to  banking  corpora- 
tions." Marshall  v.  Farmers',  etc.,  Sav. 
Bank,  85  Va.  676,  683,  8  S.  E.  586. 

"The  directors  of  a  body  corporate 
act  in  a  fiduciary  capacity  to  the  cor- 
poration and  to  stockholders,  and  they 
are  generally  disabled  from  so  dealing 
with  the  interests  confided  to  their  care 
with  a  view  to  their  own  advantage, 
and  any  purchase  made  or  act  done,  in 
the  prosecution  of  such  a  purpose,  may 
be  set  aside  by  the  stockholders  and 
those  claiming  under  them  as  credit- 
ors." Hope  V.  Valley  City  Salt  Co., 
25  W.  Va.  789,  804. 

In  Addison  v.  Lewis,  75  Va.  761,  it 
was  distinctly  held,  that  when  a  di- 
rector  of  a  corporation   charged   with 


I  others   with   the    control    and    manage- 
]  ment   of  the   corporation   lends   money 
;  to  the   corporation  and   so  becomes   a 
party  to  a  contract  with  the  company, 
'  his    obligation    to    deal    candidly    and 
fairly    with    the    company    is    increased 
in    the   precise    degree   that    his    repre- 
sentative    character     has     given     him 
power    and    control    in    the    affairs    of 
I  the  company;  but  the  general  doctrine 
I  with  this  class  of  contracts  is  not  that 
'  they  are  absolutely  void,  but  that  they 
are    voidable    at    the    election      of   the 
I  party,  whose  interest  has  been  so  rep- 
I  resented   by  the   party   claiming  under 
I  the  contract.     Hope  v.  Valley  City  Salt 
'  Co.,  25  W.  Va.  789,  808. 
I      The  directors  of  a  corporation  occupy 
the    relation    of   trustees   to    such    cor- 
poration and  its  property.     Hulings  v. 
Hulings  Lumber   Co.,   38   W.   Va.   351, 
18    S.    E.    620,    631;    Sweeny    v.    Grape 
Sugar  Ref.  Co.,  30  W.  Va.  443,  4  S.  E. 
431;  Lamb  v.  Laughlin,  25  W.  Va.  300, 
322;    Hope    v.    Valley    City    Salt    Co., 
25   W.   Va.   789;    Ravenswood,  etc.,    R. 
Co.  V.   Woodyard,   46   W.   Va.   558,   33 
S.  E.  285. 

"A  contract  by  which  a  director  uses 
his  official  power  and  influence  to  his 
own  personal  advantage,  or  to  the  ad- 
vantage of  third  persons,  and  to  the 
disadvantage  of  the  corporation,  is  im- 
moral and  corrupt,  in  the  sense  that 
it  will  not  be  judicially  enforced,  but 
it  will  be  relieved  against  at  the  suit 
of  the  company  or  its  stockholders." 
3  Thomp.  Corp.,  §  4022.  Griffith  v. 
Blackwater,  etc..  Lumber  Co.,  46  W. 
Va.  56,  33  S.  E.   125,  128. 

b.   For  Creditors. 

"The  weight  of  authority  seems  to 
be  that  the  law  regards  the  directors 
of  an  insolvent  corporation  as  trustees 
for  the  benefit  of  the  creditors,  and  to 
hold  that  there  is  no  power  in  its  di- 
rectors to  mortgage  or  convey  the  cor- 
porate property  to  themselves,  or  to 
secure  to  themselves  a  preference." 
Ruffner  v.  Welton  Coal,  etc.,  Co.,  36 
W.  Va.  244,  15  S.  E.  48,  53.     See  Hul- 
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ings  V.  Hulings  Lumber  Co.,  38  W. 
Va.  351,  18  S.  E.  620;  Sweeny  v.  Grape 
Sugar  Ref.  Co.,  30  W.  Va.  443,  4  S.  E. 
431;  Hope  V.  Valley  City  Salt  Co.,  25 
W.  Va.  789.  Sec  ante,  "To  Create 
Preferences  in  Their  Own  Favor,"  VI, 
B,  3. 

"In  the  case  of  Lamb  v.  Laughlin, 
25  W.  Va.  300,  after  a  review  of  the 
authorities  pro  and  con,  the  court  said: 
*lt  seems  to  me  that  the  doctrine  that 
the  directors  of  a  corporation  do  not 
sustain  a  fiduciary  relation  to  the  cred- 
itors is  based  on  no  better  reason  than 
that  a  natural  person,  or  the  members 
of  partnership,  do  not  sustain  a  con- 
fidential relation  to  their  creditors.'  '* 
Pyles  V.  Riverside  Furniture  Co.,  30 
W.  Va.  123,  2  S.  E.  909,  916. 

If  the  assets  are  a  trust  fund  for 
the  payment  of  the  debts  of  the  cor- 
poration, it  necessarily  follows,  that  the 
directors,  in  whose  hands  are  those 
funds,  are  the  trustees  for  the  creditors 
of  the  corporation.  Lamb  v.  Laughlin, 
25  W.  Va.  300,  322. 

"After  the  admitted  insolvency  of  the 
corporation  and  the  non-use  of  its  fran- 
chises, the  officers  and  stockholders  of 
the  corporation,  in  whose  hands  the 
assets  remain,  hold  them  as  quasi  trus- 
tees for  the  creditors,  who  as  the  bene- 
ficial or  equitable  owners  of  such  as- 
sets occupy  as  to  them  the  position  of 
cestuis  que  trust."  Lamb  v.  Pannell, 
28  W.  Va.  663,  667. 

"For  the  corporation,  its  officers  and 
stockholders  being  simply  the  holders 
of  the  legal  title  and  nothing  more, 
the  beneficial  interest  must  belong  co 
some  other  than  they,  and  as  there  is 
none  such  other  except  the  creditors, 
they  must  be  the  sole  beneficial  or 
equitable  owners."  Lamb  v.  Pannell, 
28  W.  Va.  663,  666.  See  Sweeny  v. 
Grape  Sugar  Ref.  Co.,  30  W.  Va.  443, 
4  S.  E.  431,  437. 

The  court  in  Planters'  Bank  v.  Whit- 
tle, 78  Va.  737,  held,  that  directors  are 
bound  to  discharge  their  duties  pru- 
dently, diligently  and  faithfully,  and  to 
apply  the  assets  in  case  of  insolvency 


for  the  benefit  of  the  creditors  in  pref- 
erence  to   the   stockholders   and    other 
\  persons.     But  they  are  not  technically 
I  trustees  for  the  creditors  nor  bound  to 
,  apply  the  assets  ratably  among  the  gen- 
1  eral    creditors.      They    may    not    only 
I  make    preferences    between    creditors, 
I  but   such   preference   may   be   made   in 
their   own   favor   if   they   be   creditors. 
But  in  such  case  they  must  act  in  the 
utmost  good  faith.     Lamb  v.  Laughlin, 
25  W.  Va.  300,  310. 

The  court  said:  "In  Sawyer  v.  Hoag, 
17  Wall.  610,  the  well-established  prin- 
ciple was  asserted  that  the  capital  stock 
of  a  corporation,  especially  its  unpaid 
subscriptions,  is  a  trust  fund  for  the 
benefit  of  the  general  creditors,  which 
can  not  be  withdrawn  from  their  reach 
by  any  act  or  device  on  the  part  of  the 
directors.  But  no  such  doctrine  as  is 
here  contended  for  was  there  laid  down. 
On  the  contrary,  the  court  recognized 
a  distinction  between  the  capital  stock 
of  a  corporation  and  its  ordinary  assets 
with  which,  it  was  said,  the  directors 
may  deal  as  they  choose.**  Planters' 
Bank  v.  Whittle,  78  Va.  737,  740. 

c.    Director  May   Not  Purchase   Cor- 
porate Property. 

A  director  of  a  corporation  can  not, 
directly  or  indirectly,  become  the  pur- 
chaser of  the  property  of  the  corpora- 
tion. Sweeny  v.  Grape  Sugar  Ref. 
Co.,  30  W.  Va.  443,  4  S.  E.  431;  Reilly 
V,  Oglebay,  25  W.  Va.  36,  43;  Newcomb 
V.  Brooks,  16  W.  Va.  32,  59. 

Where  a  director  of  a  corporation 
dealing  with  the  corporate  property  ob- 
tains an  interest  in,  or  control  over  the 
same  for  his  own  benefit  or  advantage, 
either  with  or  without  the  consent  of 
the  other  members  of  the  board  of  di- 
rectors, the  transaction  will  be  viewed 
with  jealousy,  and  it  will  for  slight 
grounds  be  set  aside  by  a  court  of 
equity  at  the  instance  of  those  stand- 
ing in  the  relation  of  beneficiaries  of 
such  property,  or  at  the  instance  of 
some  one  claiming  through  or  under 
them,  who  but  for  such  advantage   so 
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obtained  by  such  director  would  have 
the  right  to  charge  said  property  with 
the  payment  of  their  debts.  Hope  v. 
Valley  City  Salt  Co.,  25  W.  Va.  789. 
Sec  ante,  "To  Contract  with  Corpora- 
tion," VI,  B,  2. 
<L    Statutory  Liability  to  Creditors. 

The  Virginia  Code  of  1873,  §  63,  ch. 
57,  made  the  directors  of  a  corporation 
individually  liable  for  the  debts  of  the 
company  to  the  amount  of  the  stock 
held  by  them,  but  this  provision  was 
stricken  out  in  April,  1874.  See  acts, 
1874,  p.  182.  Where  a  company  was 
incorporated  before  that  date,  but  the 
debt  sued  on  and  sought  to  be  enforced 
against  the  directors,  was  contracted 
subsequent  to  the  enactment  of  this 
amendment,  nevertheless,  no  such  re- 
sponsibility attached  to  the  directors, 
for  the  amendment  applies.  Slaymaker 
w.  JaflFray,  82  Va.  346,  4  S.  E.  606. 

D.    USE     OR     CONVERSION     OF 
CORPORATE  FUNDS. 

When  the  officer  of  a  corporation, 
or  one  claiming  to  be  such,  receives 
and  employs  as  his  own,  funds  of  the 
corporation,  and  they  are  lost,  he  is 
liable  therefor,  regardless  of  his  mo- 
tives. McVeigh  v.  Bank,  26  Gratt.  188, 
201. 

And  semble,  that  the  directors  who 
fraudulently  abuse  their  trust,  and  mis- 
apply the  funds  of  the  corporation,  are 
personally  liable  as  trustees  to  make 
good  that  loss.  Zinn  v.  Mendel,  9  W. 
Va.  580,  587. 

But  a  superintendent  of  a  company 
may  well  use  the  money  of  a  company 
in  paying  his  own  employees,  or  bor- 
row money  in  their  name,  and  use  it 
himself,  or  buy  goods  for  himself  in 
their  name,  without  necessarily  being 
guilty  of  either  a  crime,  or  of  dishon- 
esty and  fraud.  For  the  money  or 
goods,  so  used,  may  well  have  been 
accounted  for  to  the  company.  The 
mere  failing  to  keep  the  moneys  and 
goods  of  the  company  distinct  from 
his  own  is  not  only  not  a  criminal  of- 
fense;   but    also    does    not    necessarily 


imply  any  dishonesty  of  purpose  in  a 
superintendent.  Johnson  v.  Brown,  13 
W,  Va.  71,  109. 

E.  DIRECTOR'S  LIABILITY  FOR 
ACTS  OF  CODIRECTORS. 

"Surely,  directors  not  parties  to  a 
wrongful  act  are  not  liable  for  acts  of 
others.  Without  intending  to  state  the 
rule  accurately  or  fully,  in  the  absence 
of  close  investigation,  which  I  do  not 
deem  necessary  in  this  case,  I  appre- 
hend that  directors  are  not  liable  for 
wrongful  acts  of  other  directors,  un- 
less they  connive  at  them,  or  the  loss 
is  the  result  of  their  own  neglect  of 
duty,  when  ordinary  care  would  have 
averted  the  loss;  and  they  are  not  lia- 
ble for  their  own  acts  unless  fraudulent 
or  a  misappropriation  of  funds;  and 
they  are  not  liable  for  error  of  judg- 
ment or  want  of  knowledge."  Smith 
V.  Cornelius,  41  W.  Va.  59,  23  S.  E.  599, 
602. 

F.  CONTROL    BY    STOCKHOLD- 

ERS. 
The  directors  and  agents  of  the  cor- 
poration are  inferior  to  and  under  the 
control  of  a  majority  of  the  sharehold- 
ers. Consequently,  when  the  directors 
refuse  to  discharge  their  duty,  they 
may  be  removed  or  controlled  by  a 
majority  of  the  shareholders.  Rath- 
bone  V.  Parkersburg  Gas  Co.,  31  W. 
Va.  798,  8  S.  E.  570,  573.  See  the  title 
STOCK  AND  STOCKHOLDERS. 

G.  NOTICE  TO  CORPORATIONS 
THROUGH  OFFICERS  AND 
AGENTS. 

See  the  titles  CORPORATIONS, 
vol.  3,  pp.  568,  569;  DECLARATIONS 
AND  ADMISSIONS,  vol.  4,  p.  325. 

"By  the  weight  of  authority,  when 
an  officer  of  a  corporation  does  an  act 
which  constitutes  a  fraud  upon  a  third 
person,  or  upon  another  corporation, 
of  which  he  is  also  an  officer,  the  first- 
mentioned  corporation  is  chargeable 
with  notice  of  the  nature  of  the  trans- 
action, although  fraud  is  perpetrated 
for    his    own    benefit,    where    he    also 
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represents  the  corporation  in  the 
transaction."  Clark  on  Corp.  219&. 
Drug  Co.  r.  Faulconcr,  53  W.  Va.  581, 
5S1,   44   S.   E.   204. 

It  was  the  duty  of  the  officer  receiv- 
ing such  notice  to  advise  all  other  em- 
ployees of  such  fact,  and  the  bank 
would  be  none  the  less  concluded  by 
it  if  he  failed  to  do  so.  Drug  Co.  v, 
Faulconer,  52  W.  Va.  581,  592,  44  S. 
E.    204. 

And  where  a  person  or  a  corporation 
commits  the  management  of  the  whole 
business,  or  a  particular  branch  thereof, 
to  one  who  is  a  general  agent  repre- 
senting his  principal  continuously,  so 
far  as  the  same  may  tend  to  show 
notice  or  knowledge,  it  is  not  necessary 
to  the  admission  in  evidence  of  the  dec- 
larations of  such  general  agent  made 
during  the  agency,  within  the  scope 
of  his  employment  and  authority,  and 
in  reference  to  the  matter  over  which 
his  authority  extends,  that  such  declara- 
tions should  either  have  been  part  of 
the  res  gestae,  or  should  have  been 
specially  authorized.  American  But- 
ton-Hole, etc.,  Co.  V.  Burlack,  35  W. 
Va.  647,  14  S.  E.  31S,  324. 

H.  DECLARATIONS  AND  ADMIS- 
SIONS AS  AFFECTING  COR- 
PORATIONS. 

See  the  titles  CORPORATIONS, 
vol.  3,  p.  568;  DECLARATIONS  AND 
ADMISSIONS,  vol.  4,  pp.  339,  341. 

I.  DUTY  TO  INFORM  TAX  AS- 
SESSOR AS  TO  STOCK  HOLD- 
INGS. 

See  the  title  TAXATION. 

J.     FOR    UNLAWFUL    DECLARA- 
TION OF  DIVIDENDS. 

See  the  title  STOCK  AND  STOCK- 
HOLDERS. 

K.  RESPONSIBILITY  AND  AMEN- 
ABILITY    TO      STOCKHOLD- 
ERS. 
See  the  title  STOCK  AND  STOCK- 
HOLDERS. 

L.    CRIMINAL  LIABILITY. 

Sec    the    titles    CORPORATIONS, 


vol.  3,  p.  510;  HAWKERS  AND  PED- 
DLERS, vol.  7,  p.  38. 
Illegality   of   Incorporation   No   De. 

iense. — One  who  has,  as  secretary  of 
a  building  fund  association,  received 
•and  willfully  appropriated  its  funds  or 
property,  can  not  be  heard,  upon  a 
criminal  prosecution  therefor,  to  con- 
tradict its  legal  existence,  whether  it 
was  organized  strictly  in  conformity 
with  the  statute  or  not.  It  is  not  a 
proper  subject  of  inquiry.  Shinn  «. 
Com.,  32  Gratt.  899. 
Business  Involving  Violation  of  Law. 

Liability  for  Peddling  without  Li- 
cense.—See  the  title  HAWKERS  AND 
PEDDLERS,  vol.  7,  p.  38. 

"A  corporation  can  act  alone  through 
hs  officers  and  agents,  and  where  the 
business  itself  involves  a  violation  of 
tfie  law,  the  correct  rule  is  that  all  who 
participate  in  it  are  liable."  Crall  v. 
Com.,  103  Va.  855,  859,  49  S.  E.  638. 

IZ.  Liability  of  Corporation  for 
Acts  of  Officers  and  Agents. 

See  the  title  CORPORATIONS,  voL 
%  pp.  565,  566,  567,  et  seq. 

Fraud  or  False  Representation. — ^"Or- 
dinarily,  the  proof  required  to  charge 
a  corporation  differs  from  what  is  re- 
quired in  the  case  of  an  "  individual. 
Corporations  act  only  through  their 
Jigents,  and  the  power  of  an  agent  is 
always  limited.  The  governing  power^ 
under  the  charter  and  by-laws,  is  the 
board  of  directors,  and  the  president 
and  other  managing  officers,  though 
cJothed  with  great  power  and  responsi- 
bility, do  not  bind  the  corporation 
unless  acting  within  the  scope  of  their 
authority.  For  this  reason,  there  has 
been  conflict  of  opinion  both  here  and 
in  England  as  to  whether  a  corporation 
is  liable  for  the  fraud  and  false  repre- 
sentations of  its  officers  or  agents.  But 
it  is  now  well  settled  in  this  country 
that  they  are  if  the  officer  or  agent, 
when  perpetrating  the  fraud  or  making 
a  false  representation,  is  acting  within 
the    general    scope    of    his    authority. 
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Drug  Co.  V,  Faulconcr,  52  W.  Va.  581, 
591,  44  S.  E.  204.  See  the  title  FRAUD 
AND  DECEIT,  vol.  6,  p.  448. 

For  Participation  in  OfiBcer's  Viola- 
tion  of  Trust. — The  president  and  act- 
ing manager  of  a  private  corporation 
is  trustee  in  a  deed  of  marriage  settle- 
ment; and  as  trustee  he  sells  the  trust 
property,  in  violation  of  his  duty  as 
trustee,  and  purchases  a  part  of  it  for 
the  corporation.  The  corporation  is 
a  participator  ia  the  violation  of  the 
trust,  and  liable  therefor.  Barksdale  v. 
Finney,  14  Gratt.  338. 

The  cestuis  que  trust  having  sued  the 
trustee  for  an  account  of  the  trust  sub- 
ject and  made  the  corporation  a  party; 
and  having  taken  a  decree  against  the 
trustee  for  the  amount  of  the  purchase 
money  for  which  the  trust  property 
sold,  which  proves  unavailing,  may  then 
pursue  the  property  in  the  hands  ol 
the  corporation,  if  it  is  still  in  the  pos- 
session %i  the  corporation,  or  have  a 
decree  against  it  for  the  price  at  which 
it  was  purchased.  Barksdale  v.  Finney, 
14  Gratt.  338. 


Negligence  of  OfiBcer  Imputed  to 
Corporation.— See  the  title  CORPORA- 
TIONS, vol.  3,  p.  576. 

Where  the  service  of  process  was 
good  service  upon  the  company,  and 
the  company  failed  to  appear  in  courts 
by  its  president  and  directors,  and  pro- 
tect its  interests,  it  can  not  be  heard 
in  any  collateral  proceedings  to  ques- 
tion the  validity  of  the  proceedings  had 
against  it;  for,  if  the  proceedings  have 
been  irregular,  or  harm  has  resulted 
to  the  company,  which  there  is  no  rea- 
son to  suspect  was  the  case,  the  blame 
can  only  be  laid  at  the  door  of  the  com- 
pany's recreant  officers  and  agents^ 
whose  duty  it  was,  as  expressly  pro- 
vided by  the  company's  charter,  "to 
represent  the  said  company  and  manage 
the  business  thereof."  Lewis  v.  Glenn^ 
84  Va.  947,  «  S.  E.  86«. 

X.  Service  of  Process  on  Officera 
and  Agents. 

See  the  title  SERVICE  OF  PROC- 
ESS. 


Official  Bonds. 

Sec  generally,  the  title  PUBLIC  OFFICERS.  See  also,  the  titles  BANKS 
AND  BANKING,  vol.  2,  p.  304;  CLERKS  OF  COURT,  vol.  2,  p.  841;  EX^ 
ECUTORS  AND  ADMINISTRATORS,  voL  5,  p.  511;  RECEIVERS;  SHER- 
IFFS AND  CONSTABLES. 

Offset 

Sec  the  title  SET-OFF,  RECOUPMENT  AND  COUNTERCLAIM. 

OFFSPRING.— See  Seekright  v.  Billups,  4  Leigh  90;  Moon  v.  Stone,  19  Gratt. 
130,  161. 

Ohio  River. 

See  the  title  NAVIGABLE  WATERS,  ante,  p.  340. 

Oil  and  Gas. 

See  the  titles  GAS,  vol.  6,  p.  704;  MINES  AND  MINERALS,  vol.  9,  p.  823. 

Oil  and  Gas  Wells  as  Nuisances. 

See  the  title  NUISANCES,  ante,  p.  409. 

Oil  Leases. 

See  the  title  MINES  AMD  MINERALS,  vol.  9,  p.  832. 


Old  Affe. 

Sec  the  titles  CONTRACTS,  vol.  3,  p.  333;  TESTAMENTARY  CAPACITY. 

Oleomargarine. 

See  the  title  ADULTERATION,  vol.  1,  p.  184. 

01o((raphic  Wills. 

See  the  title  WILLS. 

OMITTED  LANDS.— See  Holly  River  Coal  Co.  v,  Howell,  36  W.  Va.  489, 
15  S.  E.  214;  Yokum  v,  Fickey,  37  W.  Va.  762,  17  S.  E.  318.  And  see  the  title 
TAXATION. 

OMIT  TO  PROVIDE.— In  Allison  v.  Allison,  101  Va.  537,  571,  44  S.  E.  904, 
the  court,  quoting  as  follows,  from  Estate  of  Callaghan,  119  Cal.  541,  said:  "The 
words,  omit  to  provide,  as  used  in  said  section,  mean  simply  an  omission  to 
make  provision  in  the  will,  and  has  no  reference  to  the  pecuniary  value  of  such 
provision.  It  is  apparent  that  the  Code  provision  in  question  expresses  no  in- 
tent to  in  any  way  limit  the  disposing  power  of  the  testator,  or  compel  him  to 
provide  for  any  child,  for  it  clearly  provides  how  the  testator  may  decline  to 
give  anything  to  any  such  relative.  This  being  so,  what  is  the  object  of  the 
provision?  Nearly  all  of  the  states  have  provisions  substantially  the  same  as 
that  here  under  consideration,  and,  as  such  a  provision  is  not  intended  as  a 
limitation  of  the  powef  of  a  person  to  dispose  of  his  property  by  will,  it  has 
been  uniformly  held,  that  the  provision  applies  only  to  a  case  where  a  child  or 
descendant  is  unknown  or  forgotten,  or  for  some  reason  unintentionally  over- 
looked."   See  also,  the  title  WILLS. 

Omnia  Preesumuntur  Site  Esse  Acta 

See  the  title  PRESUMPTIONS  AND  BURDEN  OF  PROOF. 

ON— UPON.— In  State  v.  Gilmore,  9  W.  Va.  641,  644,  it  m  said:  "The  ex- 
pression, *were  sworn  a  grand  jury  of  inquest  upon  the  body  of  Mineral  county,' 
is  clearly  a  lapsus  pennoe,  or  error  of  the  clerk,  correctable  by  the  court;  and 
therefore  the  word  'upon'  is  to  be  read  'for,'  which  evidently  was  intended." 

In  Sutton  V.  Com.,  85  Va.  128,  132,  7  S.  E.  323,  it  is  said:  "The  language  of  the 
law  is,  'upon  his  arraignment'  'Upon'  means,  'at  the  time  of;'  but  it  is  interchange- 
able, according  to  Webster,  with  on,  and  one  of  the  meanings  of  the  latter  is  'at 
or  near' — as,  'the  fleet  is  on  the  coast  of  America;'  'the  island  is  on  the  coast  of 
England.'  Neither  the  fleet  nor  the  island  can  be  actually  on  the  coast,  for  the 
island  would  then  cease  to  be  an  island,  and  the  fleet  would  cease  to  be  a  fleet. 
And  again:  'In  consequence  of  or  following,  as,  on  the  ratification  of  the 
treaty  the  armies  were  disbanded;'  and  another  meaning  is  at  or  in  the  time  of, 
as  'on  the  Sabbath  we  abstain  from  labor.'  It  would  be  sticking  to  the  letter 
and  discarding  the  sense  to  so  construe  the  law  as  it  is  written,  as  to  hold  that 
'upon'  means  'at  the  time  of  and  not  after." 

In  Ruble  v.  Turner,  2  Hen.  &  M.  38,  46,  it  is  said:  "The  word  'acknowledge' 
is  also  rather  more  apppropriate  to  a  receipt  or  acquittance  than  to  an  accord 
or  agreement;  and  it  is  doing  little  violence  to  the  expression  'paying,'  to  con- 
strue it  as  synonymous  with  having  paid;  and  this  the  rather,  because  the  word 
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on  is  omitted.    If  it  had  been,  'on  Joel  Motley's  paying,  then,*  etc.,  that  word  on 
would  have  been  very  strong  to  exclude  the  idea  of  present  payment." 

In  Beycl  v.  Newport  News,  etc.,  R.  Co.,  34  W.  Va.  538,  13  S.  E.  532,  535,  it  is 
said:  **The  word  *upon*  does  not  always,  in  legal  or  other  phrase,  import  actual 
contracts.  Indictments  for  assault  charge  an  assault  upon  one,  but  there  is  no 
actual  battery." 

Boundaries. — In  Hodges  v.  Seaboard,  etc.,  R.  Co.,  88  Va.  653,  669,  14  S. 
E.  380,  it  is  said:  "It  may  be  stated  as  the  fair  conclusion  from  the  authorities^ 
that  a  grant  of  land,  described  as  bounded  generally,  *by'  or  on  or  'along'  a 
highway,  carries  the  fee  to  the  centre  of  the  highway,  if  the  grantor  owned  so 
far."  See  generally,  the  titles  ABUTTING  OWNERS,  vol.  1,  p.  66;  STREETS 
AND  HIGHWAYS. 

On  Hand. — In  Cole  v.  Cole,  79  Va.  251,  255,  it  is  said:  "In  the  present  case, 
the  language  employed  is  as  if  the  testator  had  said,  'I  give  to  my  wife  all  my 
estate,  and  at  her  death  one-half  of  the  real  estate  and  one-half  of  the  personalty 
that  may  then  be  on  hand  to  go  to  the  heirs  of  Sampson  Cole.'  The  words, 
'that  may  be  on  hand,'  fairly  construed,  impliedly  give  to  the  wife  the  absolute 
disposal  of  the  personalty  at  least." 

On  Merits.— See  the  title  FORMER  ADJUDICATION  OR  RES  ADJUDI- 
CATA,  vol.  6,  p.  276. 

On  the  Part  of  the  Mother.— See  Garland  v.  Harrison,  8  Leigh  368,  392.  And 
see  the  titles  BASTARDY,  vol.  2,  p.  338;  DESCENT  AND  DISTRIBUTION, 
vol.  4,  p.    612. 

On  the  Window  Sill.— In  Carrico  v.  West  Virginia,  etc.,  R.  Co.,  35  W.  Va.  389, 
14  S.  E.  12,  17,  it  is  said:  "Instruction  No.  11  would  ordinarily  be  correct  «f 
construed  to  mean,  by  using  the  words,  on  the  window  sill,  that  there  was  no 
protrusion  beyond;  but,  under  the  circumstances  of  this  case,  the  court  ought  to 
have  modified  the  instruction  in  such  manner  as  to  make  the  distinction  quite 
plain  to  the  minds  of  the  jury,  viz.,  that  to  rest  the  arm  on  the  window  sill  of  a 
car,  provided  it  does  not  protrude,  is  not  negligence  per  sc;  but,  if  it  does  pro- 
trude, the  act  becomes  negligence,  in  contemplation  of  law."  See  also,  the  title 
CARRIERS,  vol.  2,  p.  708. 

Right  of  Way.— In  Arbcnz  v.  Wheeling,  etc.,  R.  Co.,  33  W.  Va.  1,  10  S.  E.  14, 
17,  it  is  said:  "The  word  upon,  in  this  statute,  does  not  necessarily  mean  upon 
the  common  grade  of  the  street.  In  order  to  thus  confine  its  meaning,  we  must 
imply  the  words  'level  with  the  surface.'  There  is  nothing  in  the  context  to 
require,  or  even  to  justify,  this  implication."  This  case  arose  from  a  construc- 
tion of  the  provision  allowing  railroad  companies  to  construct  their  railroad 
across,  along  or  upon  any  streets,  highways,  etc.  See  generally,  the  titles 
RAILROADS;  STREETS  AND  HIGHWAYS. 

An  agreement  granted  to  a  railway  company  the  full  and  free  right  of  way  of 
the  width  of  fifty  feet,  "in,  upon,  and  through  the  lands  of  the  said  Uhl."  In 
construing  this  agreement,  the  court  said:  "Those  prepositions,  In,*  upon, 
'through,*  speak  this  intent  to  concede  mere  passage.  If  the  intent  were  to 
grant  the  land  to  all  intents,  why  did  not  the  paper  do  so  then  by  the  use  of 
the  word  'land'  in  connection  with  the  word  'grant?'  And  treating  it  as  an 
executory  agreement,  why  did  it  not  use  the  word  'land'  in  its  essential  part? 
Why  did  it  use  the  words  'right  of  way?'"  Uhl  v.  Ohio  River  R.  Co.,  51  W. 
Va.  106,  41  S.  E.  340,  341. 
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See  the  title  AUTREFOIS,  ACQUIT  AND  CONVICT,  vol.  2,  p.  181. 


ON  DEMAND.— See  DEMAND,  vol.  4,  p.  455,  and  references  there  given. 

See  Stover  v.  Hamilton,  21  Gratt.  273;  Bowman  v.  McChesney,  22  Gratt.  609; 
^IcClung  V,  Ervin,  22  Gratt.  51«,  524;  Moon  v.'  Richardson,  24  Gratt.  21»; 
Omohundro  v,  Omohundro,  21  Gratt  624.     See  the  title  PAYMENT. 

In  McVeigh  v,  Howard,  87  Va.  59»,  608,  13  S.  E.  31,  it  is  said:  "It  is  admitted 
by  the  learned  counsel  for  the  plaintiff  in  error  that  in  the  familiar  case  of  an 
obligation  payable  on  demand  it  is  payable  presently,  and  bears  interest  from 
date,  which  admission  is  based  on  the  express  language  of  this  court  in  Omohun- 
dro V.  Omohundro,  21  Gratt  626,  631,  where  it  is  said  that  the  words  on  demand 
have  a  plain,  distinct,  clearly  defined,  legal,  and  popular  signification,  well 
known  to  the  courts  and  to  the  people,  and  by  which  the  parties  perfectly  un- 
derstood that  the  debt  is  payable  presently,  that  it  is  due  immediately,  and 
bears  interest  from  date." 

There  is  no  legal  difference  between  a  bond  payable  when  "demanded"  or 
on  demand,  and  one  payable  "on  call"  or  "at  any  time  called  for."  In  each  case 
the  debt  is  payable  immediately.     Bowcnan  v,  McChesney,  22  Gratt.  609. 

In  Bacon  v.  Bacon,  94  Va.  686,  687,  27  S.  E.  576,  it  is  said:  "A  note  or  bond 
payable  on  dcfmand  or  'on  call'  (which  is  the  same  thing)  is  payable  at  once, 
and  interest  and  the  statute  of  limitations  commence  to  run  from  its  date. 
Watson  V.  Hurt,  6  Gratt  633;  Omohundro  v.  Omohundro,  21  Gratt  626;  Bow- 
man V.  McChesney,  22  Gratt.  609;  1  Daniel  on  Neg.  Inst,  §  599."  See  also,  the 
title  PAYMENT. 

ONE  OR  MORE.— In  Robinson  v.  Alien,  11  Gratt  785,  789,  it  is  said:  "If  the 
testatrix  had  conferred  the  estate  immedSmtely  upon  the  whole  class  of  Caroline 
Robinson's  children,  giving  her  husband  authority  to  appoint  the  proportions  in 
which  it  should  be  divided,  or  giving  him  authority  to  designate  one  or  more  of 
the  class  who  should  take  it,  to  the  exchision  of  all  others  of  the  class,  in  the 
events  which  have  happened,  the  whole  class  would  take  equally.  The  will 
before  us  differs  widely  from  the  case  supposed;  it  ^yy^^  to  '•ne*  or  'more*  of 
the  class;  that  is,  to  one  or  more  of  a  dmss,  six  in  number.  The  questions  are 
at  once  presented,  which  *one?'  How  noany  *more'  than  'one?'  And  which  of 
them?  The  answer  b  obvious:  Such  one  or  more  as  the  hnsband  may  designate. 
T  am  not  prepared  to  say,  as  a  matter  of  fact  apparent  on  this  will,  that  the 
terms  one  or  more  mean  all;  or  that  an  attempt  to  confer  a  power  without  limits 
on  another  is  in  itself  identical  with  a  definite  exercise  of  that  power  by  the 
principal."     See  generally,  the  title  WILLS. 

ONE  TRACT.— In  Sharp  v,  Shenandoah  Furnace  Co.,  100  Va.  27,  35,  40  S.  E. 
303,  it  is  said:  "In  Hole  v.  Rittenhouse,  25  Pa.  St.  491,  it  was  held,  that  'where 
several  surveys  have  become  vested  in  one  owner,  they  are  to  be  regarded  as 
one  tract  for  all  the  purposes  of  disseizin  and  remedy.' " 

ONE  YEAR'S  RENT.— One  year's  rent  and  a  year's  rent  used  synonymously. 
See  Wades  v.  Figgatt,  75  Va.  575. 

ONLY. — In  Harrisons  v.  Harrison,  2  Gratt  1,  4,  it  is  said:  "The  testator  ex- 
presses his  warm  affection  for,  and  his  full  confidence  in,  his  wife;  he  g^ives  her 
his  whole  estate,  real  and  personal,  in  fee  simple;  and  then  adds,  'only  request- 
ing her  to  make  an  equal  distribution  among  our  heirs.'  The  word  only  is  an 
Important  and  operative  word  in  the  sentence.    Not  commanding,  not  directing, 
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only  requesting,  etc.  We  command,  or  we  direct,  in  relation  to  our  property; 
we  request,  in  relation  to  the  property  of  others;  and  when  the  testator  will  not 
command  or  direct,  but  only  requests,  it  is  impossible  that  this  request  can  be 
considered  imperative;  and  the  implication  of  a  trust  must  be  excluded."  See 
generally,  the  title  WILLS. 

In  Davis  r.  Settle,  43  W.  Va.  17,  26  S.  E.  557,  558,  it  is  said:  "When  he  made 
the  deed  to  the  Rush  Run  Coal  &  Coke  Company,  it  is  plain  from  the  deed  that 
he  intended  to  sell  only  and  all  lands  owned  by  him  within  the  boundary  covered 
by  Low's  lands.  The  word  only  was  used,  not  only  to  show  that  he  did  not  intend 
to  convey  the  lands  formerly  disclaimed  by  him  within  the  boundary,  but  as  a 
reservation  of  the  Davis  interest,  and  also  to  indicate  that  he  parted  with  his 
possessory  title  under  the  Huse  purchase,  including  all  interest,  of  every  kind 
and  character,  within   the  Low  boundary." 

In  State  v.  Davis,  31  W.  Va.  390,  7  S.  E.  24,  33,  it  is  said:  "Woodf all's  cele- 
brated case  (5  Burrows,  2661)  is  not  applicable.  Woodfall  was  indicted  for  libel 
m  publishing  Junius'  letter.  The  jury  found  him  'guilty  of  printing  and  pub- 
Kshing  only.'  The  verdict  was  received-in  this  form,  and  the  jury  discharged 
The  question  was  what  judgment  could  be  entered  on  the  verdict.  Could  the 
court  pronounce  on  said  verdict  judgment  for  maliciously  publishing,  etc.?  Only 
was  the  controlling  word,  and  the  court  held,  that  judgment  for  maliciously  do- 
ing the  act  couW  not  be  entered  on  the  verdict." 

A  trust  "only  for  the  benefit  of"  E.,  a  married  woman,  or  her  heirs,  is  a  be- 
quest to  the  separate  use  of  E.  Nixon  v.  Rose,  12  Gratt.  425,  428.  See  gener- 
ally, the  title  SEPARATE  ESTATE  OF  MARRIED  WOMEN. 

Onus  Probandi. 

Sec  generally,  the  title  PRESUMPTIONS  AND  BURDEN  OF  PROOF. 


OPEN.— In  Morganstern  v.  Com.,  94  Va.  787,  794,  26  S.  E.  402,  the  court 
affirmed  the  judgment  of  the  court  below  where  the  following  instruction  was 
given:  **The  court  instructs  the  jury  that  in  contemplation  of  law  a  barroom  is 
open  when  it  is  kept  perfectly  accessible  to  those  who  wish  to  enter  it,  and  it  is 
equally  in  contemplation  of  law  open  if  the  ordinary  and  usual  entrance  is 
closed  and  general  access  is  permitted  through  a  private  entrance.  Nor  is  it 
necessary  in  order  to  find  the  defendant  guilty  to  prove  that  there  was  some 
one  within  attending  the  bar,  nor  is  it  necessary  to  prove  a  drink  was  sold.** 
See  also,  the  title  INTOXICATING  LIQUORS,  vol.  8,  p.  20. 

OPEN  AND  CLOSE. 

CROSS  REFERENCES. 

See  the  titles  ARGUMENTS  OF  COUNSEL,  vol.  1,  p.  713;  CRIMINAL 
LAW,  vol.  4,  p.  1;  ORDER  OF  PROOF;  PRESUMPTIONS  AND  BURDEN 
OR  PROOF;  TRIAL;  WILLS. 


In  CivU  Cases.— In  the  issue  devisa- 
vit  vol  non,  the  party  sustaining  the 
will  is  the  plaintiff,  and  entitled  to  the 
opening  and  conclusion  of  the  case  be- 
fore the  jury;  and  the  party  contesting 
the  will  is  the  defendant;  and  this, 
though  contestant  may  propose  to  admit 


on  the  record  a  prima  facie  case  in 
favor  of  the  will.  Coalter  v.  Bryan, 
1  Gratt.  18,  19.  See  also,  Nicholas  v, 
Kershner,  20  W.  Va.  251,  261.  See 
generally,   the   title  WILLS. 

Where  Special  Matter  Is  Pleaded— 
Where  the  general  issue  is  not  pleaded, 
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but  special  matter,  the  proof  of  which 
rests  on  the  defendant,  it  may  be  proper 
for  the  court  in  which  the  cause  is  pend- 
ing, to  allow  his  counsel  to  begin  the 
argument  and  have  the  reply.  But  be 
this  as  it  may,  the  failure  of  the  court 
below  to  allow  the  defendant's  counsel 
to  open  and  conclude,  is  not  of  itself 
stifTicient  ground  for  an  appellate  court 
to  set  aside  a  verdict  not  appearing  to 
be  contrary  to  evidence.  Steptoe  v. 
Harvey,  7  Leigh  501.  Valley  Mut. 
Life  Ass'n  v.  Teewalt,  79  Va.  421,  427. 
Sec  also,  Young  v.  Highland,  9  Gratt. 
16;  Sammons  v.  Hayirver,  25  W.  Va. 
678,  680. 

Withdrawal  of  Plea.— Defendant  can 
not,  after  argument  to  jury  has  com- 
menced, withdraw  plea  of  general  issue, 
and  thus  entitle  himself  to  open  and 
conclude  the  argument.  Valley  Mut. 
Life  Ass'n  v.  Teewalt,  79  Va.  421. 

Action  on  Bond. — When  an  action  is 
brought  on  a  bond,  and  the  defendants 
plead  payment  and  usury  only,  they 
arc  entitled  to  open  and  conclude  the 
argument  to  the  jury.  Sammons  v. 
Hawver,  25  W.  Va.  678. 

Writ  of  Wright.— On  the  trial  of  a 
writ  of  right,  upon  the  mise  joined  on 
the  mere  right,  the  tenant  is  entitled 
to  the  opening  and  conclusion  of  the 
case  before  the  jury.  Overton  v.  Davis- 
son,  1  Gratt.  211. 

Change  of  Road.— Upon  application 
for  the  change  of  a  road,  the  order  di- 
rects the  viewers  to  view  the  proposed 
alteration  of  the  road  (describing  it), 
and  to  return  to  the  court  a  report  of 
such  view  in  the  manner  prescribed  by 
law.  It  would  have  been  more  formal, 
and  therefore*  better,  to  follow  the 
terms  of  the  law  in  the  order;  but  the 
order  is  substantially  and  sufficiently 
conformed  to  it.  In  such  a  case  on  ap- 
peal by  the  defendant,  it  is  his  rignt 
and  duty  to  begin;  the  judgment  of 
the  county  court  being  prima  facie 
right.  Mitchell  v.  Thome,  21  Gratt. 
164. 

Action     against     Administrator. — C. 


I 


brought  an  action  of  debt  against  R,. 
administrator  of  A.,  to  recover  the 
amount  of  a  bond  made  by  A.,  and  an- 
other, to  C,  in  the  lifetime  of  A.  One 
of  the  pleas  in  the  cause  was  payment, 
on  which  issue  was  joined.  At  the  trial,. 
C,  to  maintain  the  issue  on  his  part,, 
gave  in  evidence  to  the  jury  the  said 
bond  dated  9th  of  August,  1859.  R., 
then,  to  maintain  the  issue  on  his  part, 
read  in  evidence  a  paper  writing  pur- 
porting to  be  a  receipt  from  C,  plain- 
tiff, to  A.,  deceased,  in  full  of  all  de- 
mands, dated  October  15th,  1860;  C 
denying  the  genuineness  of  said  receipt/ 
and  of  the  signature  thereto,  was  then 
permitted,  by  the  court,  without  ob- 
jection, to  prove  to  the  jury,  by  evi- 
dence, that  the  body  of  said  bond  was 
in  the  handwriting  of  C.  It  was 
held,  that  where  issues  arc  joined  upon 
pleas  of  payment  and  of  nonadminis- 
trator,  the  plaintiff  is  entitled  to  open 
and  conclude  the  argument  of  the  cause- 
before  the  jury.  Clay  v.  Robinson,  7 
W.  Va.  348,  350. 

Habeas  Corpus. — During  the  trial  of 
a  writ  of  habeas  corpus  to  obtain  pos- 
session of  a  child,  the  defendant  made 
a  motion  to  be  allowed  to  dpen  and 
conclude  the  case;  this  was  overruled 
by  the  court.  It  was  held,  that  if  the 
case  was  tried  not  only  upon  the  is- 
sues formally  joined  but  also  on  the 
issues  of  a  special  replication  filed  by 
defendant,  the  plaintiff  should  be  al- 
lowed to  open  and  conclude  the  case, 
as  the  burden  of  establishing  the  truth 
of  \he  replication  rested  on  plaintiff. 
Huffman  v.  Alderson,  9  W.  Va.  616^ 
631. 

In  Criminal  Cases. — In  all  crim- 
inal trials  in  West  Virginia,  the  attor- 
ney for  the  commonwealth  is  entitled 
to  open  and  conclude  before  the  jury. 
State  V,  Hudkins,  35  W.  Va.  247,  13  S. 
E.  367. 

Regardless  of  Nature  of  Defense. — 
In  a  criminal  case,  no  matter  what  the 
nature  of  the  defense,  the  counsel  for 
the    prisoner    is    not    entitled    to    open 
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and  close  the  argument  to  the  jury.  •  monwealth  is  entitled  to  open  and  con- 
State  V.  Schnelle,  24  W.  Va.  767.  I  elude    the    argument    before    the    jury. 

Burden  of  Proof  May  Shift.— The  Doss  r.  Com.,  1  Gratt.  557. 
prisoner  by  his  counsel  also  insists,  that  State:nent  of  Prosecutor. — Upon  the 
he  should  have  been  permitted  to  open  trial  of  a  prisoner  for  murder,  before 
and  close  the  argument  to  the  jury,  be-  '  the  introduction  of  the  evidence  is  corn- 
cause  he  relied  upon  the  defense  of  nicnced,  the  attorney  for  the  commu.:- 
insanity.  The  plea  was  "not  guilty,"  wealth  may,  with  the  permission  of  the 
and  although  the  burden  of  proof  may  ,  court,  and  under  its  supervision,  make, 
shift  during  the  trial  of  a  criminal  case,  a  statement  to  the  jury  touching  the 
yet  the  general  burden  of  proving  the  several  grades  of  homicide,  and  the  law 
guilt  of  the  prisoner  is  on  the  state,  in  '  in  reference  thereto.  Craft  v.  Com., 
no  case  in  a  criminal  trial  is  the  counsel    24  Gratt.  602. 

for  the  defendant  entitled  to  open  and  \  Counsel  Employed  by  Private  Par- 
conclude  the  argument  to  the  jury.  |  ties. — The  frial  court  may,  at  its  discre- 
State  V.  Schnelle,  24  W.  Va.  767,  779.        i  tion,  allow  counsel  employed  by  private 

Where  Accused  Offers  No  Evidenccf :  parties  to  aid  the  prosecution  to  close 
— Though  on  a  criminal  trial  the  ac-  I  the  argument  before  the  jury;  and  its 
cused  offers  no  evidence,  yet  as  the  \  ruling  is  not  subject  to  review  except 
affirmative  of  the  issue  is  on  the  com-  |  for  abuse  of  such  discretion.  Sawyers 
monwealth,  the  attorney  for  the  com-  I  v.  Com.,  88  Va.  356,  13  S.  E.  708. 

Opening  Biddings  on  Upset  Bids. 

See  the  title  JUDICIAL  SALES  AND  RENTINGS,  vol.  9,  p.  768. 

Opening  Judgements  and  Decrees 

See  the  title  JUDGMENTS  AND  DECREES,  vol.  8,  p.  512. 

Opening  Streets. 

See  the  title  STREETS  AND  HIGHWAYS. 

OPEN  MINE.— See  the  title  MINES  AND  MINERALS,  vol.  9,  p.  849.  And 
sec  Aldcrson  v.  Alderson,  46  W.  Va.  242,  33  S.  E.  230. 

Open  Policy. 

See  the  title  FIRE  INSURANCE,  vol^  6,  p.  63. 

OPERATION.— In  Fleming  Oil,  etc.,  Co.  v.  South  Penn.  Oil  Co.,  37  W.  Va. 
645,  17  S.  E.  203,  205,  it  is  said:  "Webster  defines  the  word  operation  as  an 
effect  brought  about  in  accordance  with  a  definite  plan;'  and,  in  giving  the  interpre- 
tation ordinarily  ascribed  to  the  words  *to  commence  operations,' — that  is,  applyinij 
to  the  words  their  common  acceptation — I  would  understand  the  expression  to 
mean  the  performance  of  some  act  which  has  a  tendency  to  produce  an  intended 
result.  For  instance,  if  a  man  had  determined  to  erect  a  brick  house,  and,  in 
pursuance  of  that  design,  had  quarried  the  rock  on  Jiis  own  land  to  be  used  in 
the  cellar  walls  and  foundation,  and  had  burned  a  kiln  of  brick  on  the  same 
premises,  far  the  purpose  of  constructing  the  walls  and  chimneys,  it  surely  could 
not  be  said  that  he  had  not  'commenced  operations'  for  the  construction  of  his 
house,  although  the  roads  might  then  be  in  such  a  condition  as  to  prevent  him 
from  hauling  the  stone  and  brick  to  the  place  he  had  selected  for  its  location.'' 
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opinion  Evidence.  ' 

See  generally,  the  title  EXPERT  AND  OPINION  EVIDENCE,  vol  5,  p.  774. 

OPINIONS  or  COURTS. 

CROSS  REFERENCES. 

See  the  titles  APPEAL  AND  ERROR,  vol.  1,  p.  537,  538;  DISMISSAL, 
DISCONTINUANCE  AND  NONSUIT,  vol.  4,  p.  693;  FORMER  ADJUDI- 
CATION OR  RES  ADJUDICATA,  vol.  6,  p.  261;  JUDGMENTS  AND  DE- 
CREES, vol.  8,  pp.  180,  182,  316;  MANDATE  AND  PROCEEDINGS 
THEREON,  vol.  9,  p.  552;  ORDERS  OF  COURT;  RECORDS;  STARE  DE- 
CISIS; SUNDAYS  AND   HOLIDAYS. 

When  No  Syllabus  Is  Necessary. —  |  the  principles  settled  in  the  written 
In  a  case  in  which  only  a  question  of  1  opinion  of  this  court,  it  is  proper  for 
fact  dependent  on  evidence  is  involved,  '  such  inferior  court,  or  this  court,  on  a 
no  syllabus  of  law  is  necessary  or  will  subsequent  appeal  in  the  cause,  to  ex- 
be  made.  Feamster  v.  Feamster,  51  W.  |  amine  the  said  written  opinion  in  order 
Va.  506,  41  S.  E.  910.  See  also,  Koonce  ;  to  ascertain  the  true  meaning  and  effect 
V.  Doolittle,  48  W.  Va.  592,  37  S.  E.  644.  t  of  the  decree  of  reversal  -and  mandate 

Explanation  Will  Be  Added.— The  of  this  court."  Laidley  v.  Kline,  23  W. 
court  of  appeals,  in  affirming  a  decree,    Va.  565. 

will  add  any  explanation,  which  may  Right  to  Have  Opinion  Read. — On  a 
be  necessary  to  make  it  correctly  nn-  I  second  criminal  trial,  the  accused  has 
derstood.  Mayo  v.  Purccll,  3  Munf.  no  right  to  have  read  to  the  jury  an 
243.  I  extract   from  an   opinion   of  this   court 

Examination  of  Opinion. — "When  on  a  former  writ  of  error  in  the  case 
there  is  any  ambiguity  or  uncertainty  |  commenting  on  the  weight  and  effect 
as  to  the  meaning  and  effect  of  a  de-  of  the  evidence  given  on  a  former  trial, 
cree  of  this  court  in  a  cause  in  which  it  though  it  be  the  same  evidence  on  the 
reverses  the  decree  of  the  inferior  court  second  trial.  State  v.  Dickey,  48  W. 
and  remands  the  cause  for  further  pro-  i  Va.  325,  37  S.  E.  695. 
ceedings  to  be  had  in  accordance  with  j 

OPPOSITE  PARTY.— See  the  title  WITNESSES. 

In  White  z\  Heavner,  7  W.  Va.  324,  327,  it  is  said:  "'An  assignor  of  a  chose 
in  action  shall  not  be  examined  in  favor  of  his  assignee,  unless  the  opposite 
party  be  living.'  The  words  'opposite  party'  as  here  used,  must  be  intended  to 
embrace  the  debtor,  otherwise  they  would,  to  a  great  extent,  defeat  its  evident 
object,  if  not  altogether  the  provision." 

Opprqbrioxis  Words. 

See  the  title  LIBEL  AND  SLANDER,  vol.  9,  p.  249. 

OPTION.— See  the  titles  CONTRACTS,  vol.  3,  pp.  320,  343,  346;  VENDOR 
AND  PURCHASER. 

In  Logan  v.  Dils,  4  W.  Va.  397,  404,  it  is  said:  "But  it  is  veiy  manifest,  thqt 
it  was  their  intention  and  understanding  to  make  what  is  popularly  called  'an 
optional  contract,'  in  which  the  party  giving  and  the  party  receiving  the  option, 
stand  to  each  other  in  the  double  relation  of  seller  and  buyer,  and  principal  and 
agent.     In  the  latter  relation,  the  party  receiving  the  option  and  acting  strictly 
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within  the  prescribed  authority,  may  make  sale  of  the  land  and  bind  the  prin- 
cipal to  execute  the  contract;  and  in  the  former  relation  he  is  not  bound  to 
make  known  either  his  information  or  the  mode  of  his  proceeding.  The  price 
being  fixed,  as  respects  the  vendor,  he  has  no  interest  beyond  that  in  the  subject 
matter.  His  interest  in  having  the  sale  effected  being  secured  by  being  allied 
with  the  interest  of  the  party  receiving  the  option,  whose  only  remuneration 
and  indemnity  is  in  the  excess  of  price  to  be  obtained  by  his  efforts." 

In  Hanly  v.  Watterson,  39  W.  Va.  214,  19  S.  E.  536,  538,  it  is  said:  "Now,  the 
f^uestion  is  whether  this  clause  in  the  contract  constituted  such  an  option  as 
could  be  enforced  in  a  court  of  equity.  The  writing  being  under  seal,  it  would 
import  a  valuable  consideration,  but  when  we  ask  the  question,  what  is  an  op- 
tion, we  find  it  answered  in  21  L.  R.  A.  128  [Litz  v.  Goosling  (Ky.),  19  S.  W. 
527],  where  it  is  said,  in  the  notes:  *An  option  is  simply  a  contract  by  which 
the  owner  of  property  agrees  with  another  person  that  he  shall  have  a  right  to 
buy  the  property  at  a  fixed  price  within'a  certain  time;'  citing  Ide  v.  Leister,  10 
Mont.  5,  24  Pac.  695.  There  are,  then,  two  elements  in  an  option  contract:  First, 
the  offer  to  sell,  which  does  not  become  a  contract  until  accepted;  second,  the 
<:ompleted  contract  to  leave  the  offer  open  for  the  specified  time.  These  ele- 
ments are  wholly  independent,  and  can  not  be  treated  together  without  great 
liability  to  confusion  and  error."  See  also,  the  title  VENDOR  AND  PUR- 
CHASER. 

OR.— See  the  title  CONTRACTS,  vol.  3,  p.  403. 

In  State  v.  Cain,  9  W.  Va.  569,  it  is  said:  "The  word  'and'  is  frequently  con- 
strued or,  or  is  frequently  construed  *and.'  The  'Particle  or  is  often  construed 
and,  and,  and  construed  or,  to  further  the  intent  of  the  parties  in  legacies,  devises, 
deeds,  bonds  and  writings.'  Bouvier's  Law  Die,  pages  261  and  262,  and  author- 
ities there  cited."  ^ 

It  Bettman  v.  Harness,  42  W.  Va.  433,  26  S.  E.  271,  275,  it  is  said:  "These 
words  or  and  'and'  are  so  often  used  inexactly  that  the  one  will  be  read  as  if 
the  other  had  been  used,  to  serve  the  plain  intent.  It  is  done  in  the  construc- 
tion of  wills  (Schouler,  Wills,  §  477),  and  in  the  construction  of  statutes  (Suth, 
St.  Const.,  §  252);  and  if  the  word  of  a  wise  legislative  assembly  must  yield  to 
intention,  why  not  the  word  of  two  men  not  so  learned  and  exact?  The  inten- 
tion is  the  question  in  all  these  cases.  Bish.  Const.,  §  383,  says  it  can  be  done 
in  the  construction  of  contracts.  Likewise,  2  Pars.  Cont.  497.  Just  now  I 
notice  the  case  of  Petty  v,  Fogle,  16  \V-  Va.  497,  holding  this  to  be  law  in  this 
state  in  construing  contracts." 

And  Read  Or. — The  constitution  of  West  Virginia  provided:  "No  person  shall 
be  deprived  of  life,  liberty  or  property  without  due  process  of  law  and  the 
judgment  of  his  peers."  In  construing  this  provision  the  court  said:  "Why  in 
our  constitution  the  copulative  and  was  used  instead  of  the  disjunctive  or,  it  is 
difficult  to  conceive  unless  it  was  a  mere  clerical  error,  which  I  suspect  to  be 
true.  It  obviously  did  not  mean  that  no  person  shall  be  deprived  of  his  life, 
liberty  or  property  without  a  trial  by  jury;  for  there  never  has  been  a  time  in 
this  state  or  in  any  other  state  or  in  England,  in  which  it  was  held  indispensable 
that  to  deprive  a  man  of  his  life,  liberty  or  property  he  should  in  all  cases  have 
a  trial  by  jury.  *  *  *  Our  constitutional  provision  must  then  be  interpreted! 
to  mean  the  same  as  the  constitution  of  other  states;  and  the  word  and  used  in 
it  be  interpreted  to  mean  or."  Jelly  v.  Dils,  27  W.  Va.  267,  274. 

In  Haigh  v.  Bell,  41  W.  Va.  19,  23  S.  E.  666,  668,  it  is  said:  "'No  person  shalt 
be  deprived  of  life,  liberty  or  property  without  due  proces«^.of  law  and  the  judg* 
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ment  of  his  peers.'  In  Jelly  v.  Dils,  27  W.  Va.  267,  it  is  said  the  word  *and'  a& 
here  used,  must  be  interpreted  to  mean  or,  as  to  the  reading  of  Magna  Charta." 
To  the  same  effect,  see  State  v.  Davis,  31  W.  Va.  390,  7  S.  E.  24. 

And  that  "and"  will  be  construed  as  or  when  the  intention  requires,  sec  Brent  v. 
Washington,  18  Gratt.  526,  535;  East  v.  Garrett,  84  Va.  523,  536,  9  S.  E.  1112. 

And  Not  Read  Or. — But,  when  the  plain  intention  does  not  require  it  and  will 
not  be  read  or.    Laidley  v.  Central  Land  Co.,  30  W.  Va.  505,  4  S.  E.  705,  708. 

Or  Read  And.— In  Toothman  v.  Barrett,  14  W.  Va.  301,  310,  it  is  said:  "The 
decided  cases  have  settled  with  tolerable  accuracy  the  cases,  in  which  the  court 
will  take  the  liberty  of  changing  the  disjunctive  or,  and  reading  the  will  as  if 
the  testator  had  used  the  copulative  and.  Where  there  is  nothing  else  in  the 
will  to  control  the  construction  a  devise  to  A.  and  his  heirs,  and  if  he  die  under 
twenty-one,  or  without  issue,  or  if  he  die  under  twenty-one  or  unmarried,  then 
to  B.,  the  word  or  should  be  construed  and.  Therefore  in  such  case  B.  will  take 
no  estate  unless  A.  dies  leaving  no  issu^  and  under  twenty-one,  or  in  the  other 
case  unless  A.  die  unmarried  and  under  twenty-one.  See  Soulle  v.  Gerrard  Cro. 
Eliz.  525;  Mytton  v.  Boodle,  6  Sim.  457;  Framlingham  v.  Brand,  3  Atk.  390; 
Weddell  v.  Mundy,  6  Ves.  341;  Denndem.  Wilkins  v,  Kenneys,  9  East.  366; 
Myles  V.  Dyer,  5  Sim.  435;  Brewer  v.  Opie,  1  Call  212." 

Devise  of  the  testator's  whole  estate  to  his  son,  A.;  and  if  he  die  before 
twenty-one,  or  lawful  heir,  then  over  to  the  children  of  B.  and  O.;  the  word  or 
is  to  be  taken  copulatively,  and  both  contingencies  must  happen  before  those  in 
remainder  are  entitled.    Brewer  v.  Opie,  1  Call  212. 

Testator  by  his  will  says:  "I  loan  to  my  wife  all  my  estate  not  heretofore  dis- 
posed of,  during  her  natural  life,  and  after  her  death  I  wish  that  estate  sold  and 
the  proceeds  equally  divided  between  my  four  above-named  children,  or  their 
lawful  heirs  begotten  of  their  bodies."  It  was  held,  that  the  word  or  must  be 
read  and,  and  the  word  "heirs"  taken  in  its  usual  and  legal  sense  as  a  word  of 
'limitation.  Chapman  v.  Chapman,  90  Va.  409,  18  S.  E.  913;  Gish  v.  Moomaw,  S9- 
Va.  345,  15  S,  E.  868. 

And  in  the  following  cases,  to  effectuate  the  plain  intent,  or  has  been  construed 
and.  French  v.  Williams,  82  Va.  462,  4  S.  E.  591;  Crews  v.  Hatcher,  91  Va.  378, 
381,  21  S.  E.  811;  Gish  v.  Moomaw,  89  Va.  345,  15  S.  E.  868;  Wallace  v.  Minor, 
86  Va.  550,  10  S.  E.  423;  Portsmouth  Ins.  Co.  v,  Reynolds,  32  Gratt.  613,  624; 
Loyd  V.  Lynchburg  Nat.  Bank,  86  Va.  690.  11  S.  E.  104;  Trout  v.  Trout,  86  Va. 
295,  9  S.  E.  1121;  Dickinson  v,  Hoomes,  1  Gratt.  302,  303;  East  v.  Garrett,  84 
Va.  523,  542,  9  S.  E.  1112;  Petty  v.  Fogle,  16  W.  Va.  497. 

Or  Not  Read  And.— In  Schaeffer  v.  Sch^effer,  54  W.  Va.  681,  684,  46  S.  E.  150, 
it  is  said:  "We  can  not  change  or  into  and;  for  this  is  only  done  to  execute 
plain  intent;  but  in  this  case  that  is  obviously  not  the  case.  We  must  give  or 
its  natural,  usual,  grammatical  effect,  a  disjunctive  effect."  See  also,  Kendall  v. 
Eyre,  1   Rand.  288,  292. 

In  Martin  v.  Kirby,  11  Gratt.  67,  76,  it  is  said:  "And  although  it  may  be  ad- 
missible to  replace  the  disjunctive  with  the  conjunctive,  if  necessary  to  effect- 
uate the  testator's  intent,  such  necessity  must  first  be  clearly  shown  to  exist." 

In  County  Court  v.  County  Court,  79  Va.  15,  16,  it  is  said:  "The  languag»  of 
the  act  is,  the  court  of  one  county  may  notify  the  court  of  another  that  a  bridge 
or  causeway  is  necessary,  and  not  that  a  bridge  and  causeway  are  necessary; 
and  we  fail  to  see  anything,  either  in  the  act  itself,  or  in  any  recognized  public 
policy,  which   would  justify  the  latter  reading." 

.A.  testator,  after  directing  that  all  his  estate  shall  be  equally  divided  among  his> 
seven  children,  adds:  "It  is  my  will  and  desire  that  if  any  of  my  children  should 
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<fie  before  they  attain  to  legal  age,  or  without  a  lawful  heir,  in  either  case,  that 
all  such  property  as  they  may  receive  in  the  division  of  my  property,  return  to 
my  surviving  children,  or  their  lawful  heirs."  The  court  said  in  construing  this 
provision,  the  court  is  of  opinion,  that  though  according  to  a  series  of  decisions, 
it  would  be  competent  to  construe  the  word  or  conjunctively,  instead  of  dis- 
junctively, in  the  limitations  of  a  will,  where  such  a  construction  is  necessary  to 
carry  out  the  intent  of  the  testator  as  manifested  on  the  face  of  the  will,  such 
construction  could  not  be  made  in  the  present  case  without  disregarding  the 
other  words,  "in  either  case,"  immediately  following  the  word  or  in  the  preced- 
ing clause,  referring  to  it  as  its  next  antecedent,  and  clearly  manifesting  the 
intent  that  the  limitation  over  was  to  take  effect  upon  the  happening  of  either 
contingency,  the  dying  before  attaining  twenty-one  years  of  age,  or  without  law- 
ful heir.     Brooke  v.  Croxton,  2  Gratt.  507. 

Indictment  in  Disjunctive.— See  the  title  INDICTMENTS,  INFORMATIONS 
AND  PRESENTMENTS,  vol.  7,  p.  439. 

Oral  Agreements. 

Sec  the  title  FRAUDS,  STATUTE  OF,  vol.  6,  p.  516. 

ORDER  ADJUDICATING  THE  PRINCIPLES  OF  A  CAUSE.— See  PRIN- 
CIPLE. 

ORDER  or  PROOF. 

CROSS  REFERENCES. 

See  the  titles  LIBEL  AND  SLANDER,  vol.  9,  pp.  282,  283;  OPEN  AND 
CLOSE,  ante,  p.  591;  PRESUMPTIONS  AND  BURDEN  OF  PROOF;  WIT- 
NESSES. 


Recrular  Order. 

Established    Practice. — According    to 
the    well-settled    English    practice,    the 


Norfolk,  etc.,  Co.  v.  Morris,  101  Va. 
422,  44  S.  E.  719;  George  v,  Pilcher,  28 
Gratt.  299,  300,  26  Am.  Rep.  350;  Ber- 


party    who    substantially    asserts    the  ,  tha  Zinc  Co.  v.  Martin,  93  Va.  791,  809, 

affirmative   of  the   issue   has   generally  ^2  S.  E.  869. 

the   right   to  begin -by   introducing  his  The    subject    of   the    examination    of 

testimony;    and    if   the    record    contain  witnesses  lies  chiefly  in  the  discretion 

several   issues,   and   the   plaintiff  holds  of  the  court  in  which  the  cause  is  tried, 

the  affirmative  in  any  one  of  them,  he  and  its  exercise  will  rarely  if  ever  be 
is  entitled  to  begin.     Young  v.   High- 
land, 9  Gratt.  16. 

Discretion   of   Court. — The   order   in 

which  evidence  is  introduced  is  a  mat-  order  of  introducing  evidence,  and  the 

ter  largely  in  the  discretion  of  the  trial  times  when  it  is  to  be  introduced,  are 

court    for    which    an    appellate    court  properly  matters  belonging  to  the  trial 

will    not    reverse   a   judgment    save    in  courts,  with  which  this  court  ought  not 

very  exceptional  cases.     It  will  not  re-  to  interfere;  and  the  trial  courts  must 

verse   merely  because  a   witness  is  al-  necessarily  be  vested  with  a  large  dis- 

lowed  to  answer  a  question  on  cross-  cretion  in  the  regulation  of  their  prac- 

examination   which    might   more   prop-  tice  (Railroad  Co.  v.  Stimpson,  14  Pet. 

erly  have  been  introduced  in  rebuttal.  |  463),  but  such  discretion  does  not  ex- 


controlled      by      an      appellate      court. 

Brooks  V.   Wilcox,   11   Gratt.  411,   tn. 

"The  mode  of  conducting  trials,  the 
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tend  to  the  exclusion  of  legal  evidence 
offered  in  its  proper  order."  McManus 
V.  Mason,  43  W.  Va.  196,  27  S.  E.  293. 

Control  of  Party. — The  court  will  not 
control  a  party  in  the  mere  order  of 
introducing  his  evidence.  Winkler  v. 
Chesapeake,  etc.,  R.  Co.,  12  W.  Va. 
699. 

Time  of  Introducing  PapCr. — If  a 
paper  offered  in  evidence  is  unob- 
jectionable on  its  face,  and  the  only 
objection  is  as  to  the  time  it  should  be 
introduced,  its  relevancy  not  then  being 
apparent,  it  is  not  error  to  admit  it, 
if  other  evidence  is  subsequently  intro- 
duced, showing  its  relevancy.  Winkler 
V.  Chesapeake,  etc.,  R.  Co.,  12  W.  Va. 
699. 

In  Criminal  Cases. — The  order  of 
introducing  testimony  is  in  the  sound 
discretion  of  the  trial  court,  and  it  is 
not  error  to  permit  the  introduction  of 
evidence  out  of  its  regular  order,  un- 
less it  appears  that  the  prisoner  was, 
or  may  have  been,  prejudiced  thereby. 
State  V.  Sheppard,  49  W.  Va.  582,  39  S. 
E.  676;  State  v.  Williams,  49  W.  Va. 
220,  38  S.  E.  495. 

Mere  Cumulative  Evidence. — In  Bar- 
bour V.  Com.,  80  Va.  287,  it  is  held,  that 
after  the  argument  has  commenced  it 
is  too  late  to  admit  mere  cumulative 
evidence. 

Action  for  Unliquidated  Damages. — 
It  is  the  right  of  the  plaintiff  to  com- 
mence and  introduce  his  evidence  in 
all  cases  for  unliquidated  damages, 
though  the  general  issue  is  not  pleaded, 
whether  the  action  is  ex  delicto  or  ex 
contractu.  Young  v.  Highland,  9 
Gratt.   16. 

Trespass,  Assault  and  Battery. — In 
an  action  of  trespass,  assault  and  bat- 
tery, the  plea  is  "son  assault  demesne," 
and  the  replication  is  "de  injuria."  It 
is  the  plaintiff's  right  to  introduce  his 
evidence  first.  Young  v.  Highland,  9 
Gratt.  16. 

In  such  case  if  the  defendant  is  per- 
mitted to  commence  and  introduce  his 
evidence  first,  it  is  st'ill  the  right  of  the 
plaintiff   to    introduce    his   evidence    to 


prove  the  assault  and  battery  charged 
in  the  declaration.  Young  v.  Highland^ 
9  Gratt.  16. 

Abatement  of  Attachment. — Upon  a 
motion  by  the  defendant  to  abate  an 
attachment  which  had  been  sued  out 
against  his  property  by  the  plaintiff, 
the  onus  is  on  the  plaintiff  to  show  that 
the  attachment  was  issued  on  sufficient 
cause,  and  he  may,  therefore,  be  re- 
quired to  introduce  his  evidence  first. 
Wright  V.  Rambo,  21  Gratt.  158. 

Action  for  Personal  Injuries. — In 
actions  against  railroad  companies  for 
injuries,  it  is  essential  to  prove,  first, 
that  the  plaintiff  was  injured,  and  sec- 
ondly, that  the  injury  resulted  from 
the  company's  negligence.  Richmond, 
etc.,  R.  Co.  V.  Moffett,  88  Va.  785,  14 
S.   E.  370 

Case  Tried  by  the  Court.— Where  a 
case  is  heard  by  the  court  without  a 
jury,  an  appellate  court  will  not  re- 
verse the  judgment,  though  the  court 
below  may  have  erred  in  requiring  the 
plaintiff  to  introduce  hi^  evidence  first. 
In  such  a  case,  it  is  a  matter  of  perfect 
indifference  in  what  order  the  evidence 
is  heard.  Wright  v.  Rambo,  21  Gratt. 
158. 

In  an  action  of  debt  upon  a  bond  for 
two  thousand  dollars,  purporting  to  be 
for  money  loaned,  the  issue  is  made 
up  upon  the  plea  of  non  est  factum. 
On  the  trial  the  plaintiff  introduces  ten 
intelligent  and  credible  witnesses,  well 
acquainted  with  the  handwriting  of  the 
obligor,  all  of  whom  express  a  confi- 
dent opinion  that  the  signature  to  the 
bond  is  his.  The  defendant,  to  support 
his  plea,  introduces  evidence  of  the 
circumstances  of  the  obligor,  the  rela- 
tions and  conduct  of  the  parties,  and 
the  ability  of  the  plaintiff  to  lend  the 
money.  To  rebut  the  evidence  on  th^ 
last  ground  the  plaintiff  who  was  a 
merchant,  introduced  a  witness,  C, 
who  had  been  his  bookkeeper,  who 
professed  to  speak  from  memoranda 
taken  by  him  on  a  recent  examination 
of  the  plaintiff's  books;  and  he  stated 
that   the   plaintiff  had  a  large  amount 
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of  cash  notes  and  accounts  not  known 
to  the  defendant's  witnesses,  and  that 
he  had  the  control  of  a  large  estate  of 
S.,  of  which  he  was  the  executor. 
When  the  cross-examination  of  this 
witness,  and  the  examination  of  wit- 
nesses to  rebut  his  testimony,  was 
ended,  which  was  late  in  the  evening, 
the  defendant's  counsel  announced  that 
they  had  no  other  witnesses  to  ex- 
amine, but  would  on  the  next  day  in- 
troduce some  documentary  testimony. 
On  the  next  day  they  offered  in  evi- 
dence the  settled  accounts  of  the  plain- 
tiff as  executor  of  S.,  to  show  that  he 
could  not  have  from  that  source, 
united  with  his  own  means,  sufficient  to 
enable  him  to  make  the  loan.  To  this 
evidence  the  plaintiff  objected,  and  the 
court  excluded  it;  and  in  doing  so,  re- 
marked that  the  evidence  previously 
introduced  by  the  defendant  without 
objection,  as  well  as  that  then  offered, 
was  too  vague,  remote  and  indefinite 
in  its  character  to  sustain  the  plea  of 
non  est  factum  against  such  evidence 
of  factum  as  the  plaintiff  had  intro- 
duced; and  would  have. been  excluded 
if  objected  to.  The  defendant  then 
asked  that  the  witness  C.  might  be  re- 
called, and  that  they  might  be  per- 
mitted to  rc-cxamine  him,  and  test  the 
accuracy  of  his  statements,  by  requir- 
ing the  production  of  the  books,  which 
were  near  and  might  be  obtained  in  a 
few  minutes.  But  the  court  refused  to 
permit  the  witness  to  be  recalled,  or  to 
require  the  books  to  be  produced;  be- 
cause the  evidwicc  was  irrelevant,  and 
because  the  defendants  had  announced 
on  the  day  before,  that  they  had  con- 
cluded the  examination  of  witnesses. 
It  was  held,  that  the  defendant  should 
have  been  permitted  under  the  circum- 
stances, to  recall  the  witness  C;  and 
.  to  have  the  plaintiff's  books  produced. 
McDowell  V.  Crawford,  11  Gratt.  377. 
To  Recover  Possession  of  Lraiid.^-If 
in  an  action  to  recover  possession  of 
land  there  is  any  reason  to  believe  that 
the  decree  and  deed  are  offered  merely 
to  produce  an  improper  impression  on 


the  jury,  and  that  it  is  not  intended  to 
follow    it    up    by    evidence    tending    to 
prove  the  fraud  or  imposition,  the  court 
may   require   the   party   to   reverse   the 
order  of  his  proofs;  but  this  is  a  niat- 
,  ter  to  be  left  in  a  great  measure  to  the 
discretion  of  the  court  which  tries  the 
j  case.     Alderson  v.  Miller,  15  Gratt.  279. 
'      After   the   cross-examination    of    the 
j  defendant,  the  only  witness  for  the  de- 
1  fense,  the  plaintiff  was  recalled  by  his 
counsel  for  the   purpose  of  identifying 
and  then  reading  in  evidence  two  let- 
'  ters   purporting    to   be    written    by   the 
defendant,   and    which   fiad    not   before 
I  been  offered.     On  objection  of  defend- 
ant,   this    evidence    was    not    admitted. 
I  It  was  held,  that  the  court  did  not  err  in 
I  excluding  it.     McManus   v.   Mason,   43 
j  W.  Va.  196,  27  S.  E.  293. 

Evidence  of  Rebuttal.^ — Whether  a 
plaintiff  shall  be  permitted  to  introduce 
further  evidence  after  the  defendani's 
I  evidence  is  introduced  is  a  matter 
I  within  the  discretion  of  the  court  try- 
I  ing  the  cause;  and  its  exercise  will 
j  rarely,  if  ever,  be  controlled  by  an  ap- 
pellate court.  Clearly  he  is  entitled 
to  introduce  evidence  to  rebut  that  of 
the  defendant.  Brooks  v.  Wilcox,  11 
Gratt.  411;  Perdue  v.  Caswell  Creek 
Coal  Co.,  40  W.  Va.  372,  21  S.  E.  870. 
The  commonwealth  is  not  bound,  in 
the  first  instance,  to  introduce  evidence 
touching  an  affray  which  happened  sev- 
eral hours  before,  and  which  led  up  to 
the  homicide  under  investigation,  but 
may  rest  its  case  when  the  homicide 
has  been  proved,  and  if  the  prisoner 
introduces  evidence  of  the  affray  to  ex- 
tenuate his  act,  the  commonwealth  may 
then,  by  way  of  rebuttal,  introduce  evi- 
dence to  show  its  version  of  that  oc- 
currence. Litton  V.  Com.,  101  Va.  833, 
44  S.  E.  923.  See  also,  Norfolk,  etc., 
Co.  V.  Morris,  101  Va.  422,  44  S.  E.  719; 
Brooks  V.  Wilcox,  11  Gratt.  411;  Per- 
due V.  Caswell  Creek  Coal,  etc.,  Co., 
40  W.  Va.  372,  21  S.  E.  870. 

Where  burden  is  on  defendant  to 
prove  a  fact,  it  is  competent  for  plain- 
tiff to  introduce  rebuttal  testimony  as 
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to  that  fact,  after  defendant  has  closed 
his  ca»e.  V'al.cy  Mutual  Life  Ass'n 
V.   Tee  wait,  79   Va.   421. 

\\  iic-iiicT  a  party  ^  .ail  introduce  fur- 
t.ier  e\idence  alter  thai  of  the  adverse 
;/ariy  lias  been  htarj  is  a  matter  within 
ihe  souiul  discrciion  of  the  court,  and 
Its  exercise  w.ll  rarc'.y,  if  ever,  be  the 
causc  of  reversal.  Clearly,  he  is  en- 
titled to  introduce  evidence  to  rebut 
'  li.at  of  the  other  party.  State  v.  Wil- 
[       liams,   49   W.    Va.   220,   38   S.    E.  495. 

Deed  in  Evidence. — Though  it  is  ir- 
rtgular,  after  the  plaintiff  has  closed 
ills  evidence,  3nd  after  the  defendant 
las  begun  the  delivery  of  his.  to  oflFer 
a  deed  in  evidence,  where  the  existence 
of  such  deed  has  been  proven,  without 
having  reserved  the  privilege  of  doing 
so,  ^et  the  propriety  of  doing  so  is  a 
matter  depending  upon  the  circum- 
stances of  the  case  at  the  time,  to  be 
judged  by  the  court.  Robinson  v.  Pit- 
zer,  3  W.  Va.  335. 

Where  witnesses  for  the  defense 
have  testified,  in  chief  or  on  cross-ex- 
amination, as  to  material  matters,  and 
the  grounds  have  been  laid  for  contra- 
dicting them,  witnesses  may  be  called 
to  testify  in  rebuttal  for  the  purpose 
of  such  contradiction.  State  v.  Shep- 
pard,  49  W.  Va.  582,  584,  39  S.  E.  676. 

Omission  to  Object  to  Improper 
Evidence. — A  party  can  not  by  his  own 
omission  to  take  an  objection  to 
the  admission  of  improper  evidence, 
brought  out  on  a  cross-examination, 
found  a  right  to  introduce  testimony 
in  chief  to  rebut  it  or  explain  it.  State 
f.  Hatfield,  48  W.  Va.  561,  37  S.  E. 
626. 

Title  to  Property.— Until  the  plain- 
tiff shows  his  title  or  interest  in  the 
subject  of  the  suit,  the  defendant  can 
not  be  required  to  show  his  title  or 
interest  to  or  in  the  property  in  con- 
troversy. Pithole  Creek  Petroleum  Co. 
V.  Rittenhouse,  12  W.  Va.  313. 

Re-Examination  of  Witnesses. — 
Whether  a  witness  for  the  common- 
wealth, whc»  has  been  examined  and 
cross-examined,     and     told     to     stand 


aside,  shall  be  ag^in  examined  as  to 
another  matter,  by  the  attorney  for  the 
commonwealth,  must  be  referred  to 
the  sound  di>cretion  of  the  court 
Howe!  z:  Com.,  5  Gratt  664.  665.  Sec 
the   title   WITNESSES. 

Equitable  Roles  in  Action  at  Law. — 
R.  C.  having  sued  N*.  C.  at  law  on  the 
bonds  given  for  the  purchase  money 
of  land,  and  N.  C.  having  set  up  the 
defense  of  equitable  set-oflf,  for  the 
value  of  the  deficiency  in  the  quantity 
of  the  land,  the  rules  governing  in  an 
equitable  forum  must  apply,  and  the 
plaintiff  be  permitted  to  rebut  the  claim 
by  any  evidence  which  would  be  con- 
sidered appropriate  to  his  defense,  had 
the  defendant  elected  to  proceed  by 
bill  in  equity.  Caldwell  r.  Craig,  21 
Gratt.  132. 

Proof  of  Agency. — In  an  action  on  a 
policy  of  fire  insurance  to  recover  the 
amount  of  the  loss,  the  defendant 
sought  to  introduce  testimony  to  show 
that  additional  insurance  had  been  ob- 
tained for  the  plaintiff  by  third  parties, 
in  violation  of  the  provisions  of  the 
policy  sued  on.  It  was  held,  that  the 
defendants  had  no  right  to  go  into  this 
question  without  having  established  the 
fact  that  the  third  parties  were  de- 
fendants' agents,  or,  at  least,  had  sat- 
isfied the  court  that  they  would  subse- 
quently do  so.  Virginia  Fire,  etc.,  Co. 
V.  Buck,  88  Va.  517,  13  S.  E.  973. 

Reopening  of  Case. — Although  as  a 
general  rule  it  is  improper  after  a 
cause  has  been  submitted  to  the  jury, 
to  introduce  new  testimony  or  examine 
new  witnesses;  yet  for  good  cause  it 
may  be  done.  In  such  case  the  court 
must  exercise  a  sound  discretion;  and 
when  the  circumstances  of  the  case 
make  it  necessary,  either  party  should 
be  permitted  to  introduce  new  testi- 
mony and  new  witnesses.  Livingston 
r.  Com.,  7  Gratt.  658. 

Whether  either  party  may  introduce 
newly-discovered  testimony  after  a 
case  has  been  once  closed  is  a  matter 
of  sound  discretion,  which  will  not  be 
reviewed,    unless    it    has    been    clearly 
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abused.  Sisler  v.  Shaffer,  43  W.  Va. 
769,  28  S.  E.  721. 

Although  as  a  general  rule  it  is  im- 
proper after  a  cause  has  been  sub- 
mitted to  the  jury  to  introduce  new 
testimony  or  examine  new  witnesses; 
yet  for  good  cause  it  may  be  done.  In 
such  case  the  court  must  exercise  a 
sound  discretion;  and  when  the  cir- 
cumstances of  the  case  make  it  neces- 
sary, either  party  should  be  permitted 
to  introduce  new  testimony  and  new 
witnesses.  Livingston  v.  Com.,  7 
Oratt.  658. 

After  Demurrer  to  Evidence. — Where 
the  plaintiff  gives  evidence  to  the  jury, 
and  says  he  rests  his  case,  and  moves 
that  the  defendant  be  required  to 
amend  his  plea,  and  the  defendant  ten- 
ders a  demurrer  to  the  evidence  then 
^iven  to  the  jury,  the  court  may,  in 
the  exercise  of  a  sound  discretion,  per- 
Tnit  the  plaintiff  to  give  additional 
relevant  evidence  to  the  jury,  where 
it  is  satisfied  that  the  failure  to  intro- 
•duce  it  was  owing  to  mere  inadvertence 
of  counsel  of  other  sufficient  cause, 
and  refuse  to  compel  the  plaintiff  to 
join  in  the  demurrer  to  the  evidence 
^ven  to  the  jury  before  the  additional 
evidence  was  admitted.  Hunter  v, 
Snyder,  11  W.  Va.  198,  213. 

Expert  Testimony. — But  expert  tes- 
timony should  not  be  allowed  at  such 
stage  of  the  case,  except  under  very 
extraordinary  circumstances,  and  for 
good  cause.  Bertha  Zinc  Co.  v.,  Mar- 
tin, 93  Va.  791,  22  S.  E.  869. 

Failure  of  Witness  to  Appear. — But 
where,  after  the  close  of  the  evidence 
and  the  opening  argument  of  prose- 
cuting attorney,  a  witness  appears  and 
gives  a  sufficient  excuse  for  his  pre- 
vious absence,  and  accused  offers  to 
prove  by  him  facts  that  would  bar  the 
prosecution;  it  was  held,  error  to  re- 
fuse to  receive  the  testimonv.     Schon- 


berger  v.  Com.,  86  Va.  489,  10  S.  E. 
713. 

Where  Defendant  Neglected  to  As- 
sert Defenses. — It  is  scarcely  necessary 
to  add  that  it  is  not  an  abuse  of  discre- 
tion for  the  trial  court  to  refuse  to  open 
a  case  to  admit  further  defenses  after 
the  trial  where  the  defendant,  knowing 
of  the  existence  of  the  defenses,  neg- 
lected to  assert  them  in  his  pleading 
in  the  first  instance,  and  gives  no  sat- 
isfactory reason  for  the  neglect.  But 
where  the  plaintiff  has  inadvertently 
omitted  to  introduce  a  formal,  though 
necessary,  document  until  after  the 
close  of  his  evidence,  it  will  be  an 
abuse  of  discretion,  for  which  the  judg- 
ment will  be  reversed,  to  refuse  his 
application  to  be  allowed  to  introduce 
it  then.  Meacham  v.  Moore,  59  Miss. 
561.  Perdue  v.  Caswell  Creek  Coal, 
etc.,  Co.,  40  W.  Va.  372,  21  S.  E.  870, 
872. 

Adverse  Party  May  Rebut.— ''On 
trials  before  a  jury,  when  the  evidence 
has  been  closed  on  both  sides  and  the 
argument  of  the  cause  has  commenced, 
.'.s  a  general  rule,  no  further  evidence 
should  be  received  from  either  party; 
hut  the  judge  presiding  at  the  trial, 
in  the  exercise  of  a  sound  discretion, 
may  relax  the  rule  under  peculiar  cir- 
cumstances, and  receive  additional  evi- 
dence, if  the  nature  ^f  the  case  and 
the  ends  of  justice  require  it.  But  ff 
the  introduction  of  such  additional  evi- 
dence takes  the  adverse  party  by  sur- 
prise, he  should  be  allowed  time  and 
opportunity,  if  desired,  to  meet  it  with 
further  evidence  on  his  side.  Com.  v. 
Ricketson,  5  Mete.  (Mass.)  428,  429; 
Taylor  v.  Shemwell,  4  B.  Monr.  R. 
575;  Eleck  v.  Hollenkemp,  13  B.  Monr. 
R.  219;  Lamar  v.  Huey,  Id.  436;  Mc- 
Dowell V.  Crawford,  11  Gratt.  377,  409." 
George  v.  Pilc1i6r,  28  Gratt.  299,  310, 
26  Am.  Rep.  350. 
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ORDERS. 

CROSS  REFERENCES. 

See  the  titles  ALTERATION  OF  INSTRUMENTS,  vol.  1,  p.  313;  ASSIGN- 
MENTS, vol.  1,  p.  745;  BILLS,  NOTES  AND  CHECKS,  vol.  2,  p.  401;  IN- 
TOXICATING LIQUORS,  vol.  8,  p.  19;  ORDERS  OF  COURT;  PAYMENT; 
TENDER. 


Example  of  Order. — The  following 
order  is  upon  its  face  an  order  for  the 
payment  of  money  out  of  the  building 
fund  levied  for  a  year  subsequent  to 
the  year  in  which  the  debt  was  in- 
curred, and  is  not  negotiable  according 
to  the  law  of  this  state.  Order  No.  44 
reads  as  follows:  "Ripley  District,  W. 
Va.,  Sept.  25,  1891.  Sheriff  of  Jack- 
son County:  Pay  to  the  order  of  Ed- 
ucational Aid  Association,  or  bearer, 
four  hundred  &  twenty  dollars,  and 
charge  to  the  building  fund  of  Ripley 
district.  By  order  of  the  board  of  ed- 
ucation. Due  Dec  1st,  1894.  (With- 
out interest.)  J.  F.  Coast,  President. 
I,  S.  Little,  Secretary.  $420.00."  Shinn 
V.  Board,  39  W.  Va.  497,  20  S.  E.  604. 

Prohibition  of  Mining  Company 
from  Issuing  Order. — The  third  section 
of  ch.  63,  acts,  1887  (Code,  1887,  p. 
983)  which  prohibits  persons  engaged 
in  mining  and  inanufacturing  from  is- 
suing for  the  payment  of  labor  any  or- 
der or  paper,  except  such  as  is  specified 
in  the  said  act,  is  unconstitutional  and 
void.  State  v.  Goodwill,  33  W.  Va. 
179,  10  S.  E.  285. 

Effect  of  Drawing  of  Order.— See 
the  title  ASSIGNMENTS,  vol.  1,  p. 
762. 

Effect  on  Vendor's  Lien.— At  the 
time  the  order  was  drawn,  the  drawee 
was  indebted  to  the  drawer  for  the 
purchase  money  of  land.  It  was  held, 
the  vendor  may  consider  the  order  as 
a  transfer  in  equity  of  so  much  of  the 
purchase  money;  and  may  enforce  the 
vendor's  lien  against  the  land  pur- 
chased and  held  by  the  drawee  of  the 
•rder,  from  the  drawer.  Knisely  v. 
Williams,   3  Gratt.  266. 

A  vendor  of  land  takes  a  bond  for 
the   purchase   money,   and   retains   the 


title  to  the  land.  Afterwards  he  agrees 
with  the  vendee  to  receive  an  order  on 
a  third  person,  payable  at  a  distant  day, 
for  the  amount  of  the  bond,  and  the 
bond  is  surrendered,  and  the  order  is 
given;  but  when  it  is  presented  the 
drawee  refuses  to  accept  it.  It  was 
held,  the  surrendering  the  bond,  and 
taking  the  order  which  is  not  accepted^ 
does  not  release  the  land  from  the 
vendor's  lien  for  the  purchase  money. 
The  vendor  is  not  bound  to  wait  until 
the  time  when  the  order  would  have 
been  payable,  before  proceeding  to  en- 
force his  lien  upon  the  land.  Knisely 
V.  Williams,  3  Gratt.  266. 

An  assignment  of  an  account,  or  an 
order  to  one  who  owes,  the  account,  to 
pay  the  amount  due  thereon,  or  any 
specific  part  of  it,  to  the  payee  in  the 
order,  is  such  a  transfer  of  an  evidence 
of  debt  as  will  be  protected  by  the  last 
provision  of  §  2,  ch.  74,  W.  Va.  Code. 
Carr  v.  Summerfield,  47  W.  Va.  155,  34 
S.   E.   804. 

Objection  to  Proof  of  Order. — A 
plaintiff  in  equity  files  with  his  bill,  as 
the  ground  of  his  claim,  an  order  on 
one  of  the  defendants,  which  has  not 
been  excepted.  No  proof  of  the  execu- 
tion of  the  order  is  given;  but  its  gen- 
uineness is  not  questioned  in  the  court 
below,  and  it  is  made  the  basis  of  a  de- 
cree in  favor  of  the  plaintiff.  It  is  too 
late  to  make  the  objection  in  the  ap- 
pellate court,  to  the  want  of  proof  of 
the  order.  James  River,  etc.,  Co.  f. 
Littleiohn,  18  Gratt.  53. 

Order  Taken  by  Agent. — If  an  agent 
sell  property  of  his  principal,  and  take 
an  order  on  a  third  person  in  his  own 
name,  the  order  is  the  principal's  prop- 
erty; and,  as  it  is  an  assignment,  the 
principal  may  compel  the  third  person 
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to  pay  it,  he  having  a  fund  in  his 
hands;  and  the  third  person  can  not 
set  oflF  a  debt  of  the  agent  due  him 
against  the  order,  or,  even  with  the 
agent's  consent,  apply  it  on  such  debt, 
though  the  third  person  knew  nothing 
of  the  agency.  Stevenson  v.  Kyle,  42 
W.  Va.  229,  24  S.  E.  886. 

To  warrant  an  order  on  a  fund,  it 
must  have  either  a  real  or  potential  ex- 
istence in  the  hands  of  the  drawee  of 
the  order.  Stevenson  v.  Kyle,  42  W. 
Va.   229,  24  S.   E.  886. 

Acceptance.  —  An  unconditional 
verbal  promise  to  pay  a  written  order 
is  an  acceptance  of  such  order,  and,  if 
founded  on  a  sufficient  legal  consider- 
ation, is  binding  on  the  acceptor.  The 
debt,  default,  or  misdoing  of  another 
is  not  a  sufficient  consideration  to  ex- 
empt such  promise  from  the  operation 
of  the  statute  of  frauds.  Barnett  v. 
Boone  Lumber  Co.,  43  W.  Va.  441,  27 
S.  E.  209. 

Conditional  Order. — An  order  to 
"pay  four  hundred  dollars  out  of  funds 
that  may  be  due  me  as  per  our  con- 
tract" is  not  absolute,  but  conditional; 
and  the  acceptor's  liability  thereon  is 
dependent  on  the  contingency  that,  ac- 
cording to  the  terms  of  the  contract, 
anything  would  be  due  the  drawer 
thereon.  Gerow  v.  RiflFe,  29  W.  Va. 
462,  2  S.   E.   104. 

Recovery  on  Conditional  Order. — 
Where  A  held  liens  on  two  lots  of 
B,  and  C  bought  the  two  lots,  and,  in 
consideration  that  A  would  release  the 
liens,  C  paid  A  $300  in  cash,  and  ac- 
cepted an  order  drawn  by  B  on  him- 
self for  $400,  to  be  paid  out  of  funds 
that  might  be  due  on  a  certain  con- 
tract, and  A  made  the  release,  and  ac- 
cepted the  money  and  the  conditional 
order,  and  the  contract  failed,  and  no 
money  was  due  on  the  contract,  and 
C  afterwards  promised  to  pay  the  $400, 
it  was  held,  that  there  was  no  consid- 
eration for  such  promise,  and,  the  or- 
der being  conditional,  and  the  condi- 
tion  having  failed,   no   recovery   could 


be  had  on  the  order.     Gerow  v.  Riffe. 
29   W.   Va.   462,  2  S.    E.   104. 

Depreciation  of  Orders.— A  con- 
tractor  for  the  construction  of  a  bridge 
on  a  railroad  having  received  the 
monthly  estimates  based  upon  a  par-- 
ticular  construction  of  his  contract 
without  objection,  will  be  held  to  have 
acquiesced  in  that  construction,  and  to 
be  bound  by  it.  The  engineer  having 
the  right  under  the  contract  to  stop 
the  work,  if  the  means  for  carrying  it 
on  should  fail,  and  having  informed  the 
contractor  that  the  work  must  be 
stopped  unless  he  would  receive  his 
monthly  payments  in  orders  which 
were  at  a  discount;  and  the  contractor 
having  consented  to  receive  them,  he 
is  not  entitled  to  recover  for  the 
amount  of  the  depreciation  of  said  or- 
ders. Kidwell  V.  Baltimore,  etc.,  R. 
Co.,  11  Gratt.  676. 

E£Fect  of  Acceptance. — A  general  ac~ 
ceptance  of  an  order  binds  the  acceptor 
to  the  payee  by  whom  the  same  was 
taken,  bona  fide,  and  for  a  valuable 
consideration  paid  by  him;  notwith- 
standing the  consideration,  which  in- 
duced the  acceptance,  afterwards  fails, 
without  any  fault  on  the  part  of  the 
payee.  Corbin  v.  Southgate,  3  Hen.  & 
M.  319. 

Failure  to  Accept  Order. — It  is  well 
settled,  that  where  one  man  havinj;; 
funds  in  another's  hands,  draws  on  him 
an  order  directing  them  to  be  paid  to 
a  third  party,  for  value,  such  order  wilt 
pass  to  the  payee  the  title  to  said 
funds,  which  title  a  court  of  equity  wiU 
enforce.  But  drawee  may  refuse  to  ac- 
cept; in  which  event  he  is  not  liable- 
at  law  to  payee;  but  payee  may  then 
return  order  to  drawer;  or  may  sue 
drawer;  or  may  sue  in  equity  for  the 
fund.  Shenandoah  Val.  R.  Co.  v.  Mil 
ler,  80  Va.  821. 

Action  to  Enforce  Order— M.  hold- 
ing certain  salt  wells,  etc.,  in  fee,  con-^ 
tracts  to  manufacture  and  deliver  to 
D.  A.  &  Co.  a  certain  quantity  of  salt 
yearly,  for  three  years,  at  certain  stip- 
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ulated  prices;  to  secure  fulfillment  of 
ihe  contract  on  his  part,  M.  makes  a 
Jease  of  his  salt  wells,  etc.,  to  D.  A.  & 
Co.  for  a  term  of  three  years,  and  it 
is  covenanted,  that  until  default  of  per- 
formance of  the  contract,  M.  and  his 
heirs  shall  remain  in  possession  of  the 
premises;  before  any  salt  is  delivered 
iDy  M.  to  D.  A.  &  Co.  under  the  con- 
tract, M.  owing  a  debt  to  B.  draws  an 
order  on  D.  A.  &  Co.  requiring  them  to 
pay  this  debt  to  B.  out  of  the  first 
moneys  to  become  due  from  them  to 
him,  for  salt  to  be  delivered  under  the 
contract,  and  soon  after  dies;  the  or- 
der is  never  presented  to  D.  A.  &  Co. 
— administration  of  M/s  estate  is  taken 
by  H.,  and  H.,  though  not  one  of  M.'s 
heirs,  takes  charge  of  the  salt  wells, 
«tc.,  manufactures  and  delivers  to  D.  A. 
&  Co.  the  quantity  of  salt  stipulated 
by  M.'s  contract,  and  receives  of  the 
proceeds  thereof  more  than  enough  to 
pay  the  debt  due  to  B.  for  which  M.'s 
order  on  D.  A  &  Co.  was  drawn.     It 


was  held,  that  M.'s  order  on  D.  A.  & 
Co.  in  favor  of  B.  was  an  equitable  as- 
signment to  B.  pro  tanto,  of  these 
funds  of  M.  which  should  afterwards 
be  in  D.  A.  &  Co.'s  hands;  but  B.  can 
not  recover  the  amount  from  H.  in  an 
action  of  assumpsit  for  money  had  and 
received  by  him  to  B.'s  use;  for  H.  did 
not  receive  the  proceeds  of  the  salt 
delivered  to  D.  A.  &  Co.  as  administra- 
tor of  M.  but  only  as  agent  or  bailiff 
for  M.'s  heirs,  who  therefore  are  the 
debtors  responsible  to  B.  on  M.'s  or- 
der in  his  favor;  and  B.'s  only  remedy 
is  a  suit  in  equity  against  M.'s  heirs, 
to  enforce  payment  of  the  debt  due 
him  out  of  the  proceeds  of  the  salt, 
which  are  profits  of  real  estate  de- 
scended, and  belong  to  the  heirs. 
Brooks  V.  Hatch,  6  Leigh  534. 

Recovery  on  Military  Certificate. — 
As  to  the  recovery  on  a  military  certifi- 
cate, see  the  titles  MILITIA,  vol.  9,  p. 
T99;  TROVER  AND  CONVERSION. 


ORDERS  or  COURT. 

CROSS  REFERENCES. 

As  to  orders  of  court  in  particular  cases,  see  the  specific  titles.  As  to  final 
and  interlocutory  orders,  see  the  title  JUDGMENTS  AND  DECREES,  vol. 
€,  p.  162.  As  to  orders  of  court  in  vacation,  see  the  title  JUDGMENTS  AND 
DECREES,  vol.  8,  p.  162.  As  to  review  -of  orders  of  court,  see  the  title  AP- 
PEAL AND  ERROR,  vol.  1,  p.  418.  As  to  applicability  of  final  or  inter4ocutory 
orders  or  decrees,  see  the  title  APPEAL  AND  ERROR,  vol.  1,  p.  437.  As  to 
order  or  rule  to  show  cause,  see  the  title  MOTIONS,  ante,  p.  123.  As  to  order 
setting  aside  award,  see  the  title  ARBITRATION  AND  AWARD,  vol.  1,  p. 
687.  As  to  order  of  court  directing  executors  to  invest  money,  see  the  title  EX- 
ECUTORS AND  ADMINISTRATORS,  vol.  5,  pp.  483,  529. 

Caption. — The  caption  to  an  order  of 
court  directing  an  issue  is  not  a  nec- 
essary part  of  the  record.  Jones  v. 
Janes.  6  Leigh  167. 

How  Finality  Determined. — Whether 
an  order  of  a  court  is  final  or  not  must 
be  determined  by  looking  to  the  order 
itself;  and  not  by  inquiring  whether  it 
should  or  should  not  have  been  final. 
Burch  V,  Hardwicke,  23  Gratt.  51.  And 
see  the  title  JUDGMENTS  AND  DE- 
CREES, vol.  8,  p.  184. 

Order  of  Court  as  Evidence. — An  or- 


der of  the  county  court  directing  a 
bridge  to  be  repaired  or  rebuilt  is  not 
evidence  that  the  bridge  had  been  pre- 
viously established,  nor  is  it  sufficient 
to  establish  the  bridge  as  a  public 
bridge,  unless  the  record  shows  that 
the  court  was  properly  organized,  for 
the  purpose.  Sampson  v.  Justices.  5 
Gratt.  241.  And  see  the  title 
BRIDGES,  vol.  2,  p.  C24. 

Sufficient  Ground  for.  —  A  report 
showing  a  balance  due  from  a  defend- 
ant is  not  a  sufficient  ground  for  an  or- 
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der  of  court  directing  the  money  to  be 
brought  into  court.  Campbell  v.  Brax- 
ton,  4    Hen.    &   M.   447. 

Order  Founded  on  Judge's  Own 
Knowledge.  —  Where  the  evidence 
leaves  it  doubtful,  in  a  controversy,  a 
county  judge  may  make  an  order  on 
his  own  knowledge.  Hollins  v.  Pat- 
terson, 6   Leigh  457. 

Order  without  Jurisdiction. — An  or- 
der of  a  court  without  jurisdiction,  ex- 
cept an  order  dismissing  the  case,  is 
a  mere  nullity.  VhAm  v.  Lillard,  %1  Va. 
718.  20  S.  E.  »21. 

An  order  of  a  county  court,  made 
without  jurisdiction,  may  at  a  subse- 
quent term,  at  the  instance  of  a  party 
grieved,  be  set  aside.  Hollins  v.  Pat- 
terson, 6  Leigh  457.  See  also,  Yeager 
V.  Carpenter,  8  Xeigh  454,  457. 

Particularity. — Where  order  estab- 
lishing road  provides  that  the  applicant 
shall  erect  and  maintain  gates  at  every 
point  at  which  the  road  crosses  the 
landowner's  fence,  such  order  is  not 
defective  for  want  of  particularity. 
Tench  v.  Abshire,  96  Va.  768,  19  S.  E. 
779. 

Orders  by  Consent  Binding. — An  or- 
der in  a  chancery  cause  entered  *'by 
consent  of  all  parties  represented  by 
counsel,  the  pleadings  and  proofs  are 
closed  and  this  cause  is  submitted  for 
a  final  adjudication,"  is  binding  upon 
all  the  parties  who  had,  at  the  time  of 
the  entry  of  the  order,  appeared  in  the 
case.  Myllius  v.  Smith,  53  W.  Va.  173, 
44   S.   E.  542. 

Order  without  Consent. — An  order 
of  court  directing  the  property  or  land 
of  defendants*  to  be  rented  without 
their  consent  is  erroneous.  Hollings- 
worth  V.  Brooks,  7  W.  Va.  559. 

What  Orders  May  Be  Executed  by 
Interested  Judge. — Mere  formal  orders, 
such  as  are  necessary  to  bring  the 
cause  before  the  proper  tribunal,  and 
where  nothing  is  decided — mere  orders 
entered  to  advance  the  cause  towards 
a  final  hearing — may  be  entered  by  an 
interested  judge,  but  that  is  the  extent 
of  his  power.    Findley  v.  Smith,  42  W. 


Va.  299,  26  S.  E.  370.  See  the  title 
JUDGES,  vol.  8,  p.  158. 

Mistake  as  to  Date  of. — A  mistake  as- 
to  the  date  of  an  order  entered  in  the 
record  of  the  county  court  in  relatioa 
to  an  election  will  not  invalidate  the 
election.  Thomas  v.  Com.,  90  Va.  92, 
17  S.  E.  788.  See  the  title  ELEC- 
TIONS, vol.  5,  p.  16. 

Error — Nature  of. — An  error  in  the 
orders  of  the  court,  or  an  omission  to 
make  an  entry  in  the  order  book,  is 
not  a  clerical,  but  a  judicial  error» 
Com.  V.  Cawood,  2  Va.  Cas.  527. 

Ex  Parte  Order  without  Notice.— An 
ex  parte  order  of  a  county  court  tak- 
ing charge  of  so  much  of  a  turnpike 
road  as  lies  within  the  county,  made 
without  notice,  would  not,  even  if  it 
was  so  intended,  transfer  to  said 
county  or  divest  any  right  or  title  of 
the  corporation  owning  the  turnpike 
road.  The  only  effect  of  such  order  is 
to  declare  the  interest  of  the  state  in 
said  corporation  to  be  vested  in  said 
county  and  to  express  its  willingness 
to  take  charge  of  the  same.  Moore  v. 
Schoppert,  22  W.  Va.  282.  See  the 
title  TURNPIKES  AND  TOLL- 
ROADS. 

Order  against  Receiver. — An  order 
that  a  receiver  pay  a  fixed  sum  to  a 
certain  person  is  a  personal  judgment 
or  decree  against  the  receiver.  Craw- 
ford V.  Fickey,  41  W.  Va.  544,  23  S. 
E.  662.    See  the  title  RECEIVERS. 

Entry  Nunc  Pro  Tunc. — An  inter^ 
locutory  order,  omitted  to  be  entered 
by  neglect  or  inadvertence  on  the  part 
of  the  clerk  of  a  court,  may  be  ordered,, 
by  the  court,  to  be  entered  nunc  pro 
tunc,  by  way  of  amendment,  so  as  to 
make  the  record  show  what  has  ac- 
tually transpired  in  the  cause,  upon 
clear  and  satisfactory  evidence,  con- 
sisting of  uncontradicted  affidavits,  and 
papers  filed,  and  orders  entered,  in  the 
cause.  Vance  v.  Railway  Co.,  53  W. 
Va.  338,  44  S.  E.  461. 

Setting  Aside — During  Term. — It  is 
competent  for  a  county  court,  at  the 
same  term,  to  set  aside  an  order  made 
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during  the  term.  Bunting  v.  Willis,  27 
Gratt.  144,  21  Am.  Rep.  338.  Sec  also, 
Cawood's  Case,  2  Va.  Cas.  527. 

During  thfc  same  term  of  a  court 
the  orders  of  the  court  remain  in  its 
breast,  and  may  be  revoked,  annulled 
♦r  amended  at  its  pleasure,  if  the  act 
be  not  done  or  obtained  by  fraudulent 
means.     Lingle  v.  Cook,  32  Gratt.  262. 

After  Term.— Another  judge  holding 
a  subsequent  term  can  not  set  aside 
an  order  of  the  court  at  the  previous 
term  and  reinstate  a  verdict.  Lavell  v. 
Gold,  25  Gratt.  473. 

The  final  order  of  a  circuit  court 
<:an  not  be  reversed  at  a  subsequent 
term,  as  it  has  no  longer  jurisdiction 
«f  the  *case.  Thompson  v.  Carpenter, 
«8  Va.  702,  14  S.  E.  181. 

Attack  in  Collateral  Proceeding. — 
Where  a  court  has  jurisdiction  of  the 
subject  of  controversy,  its  orders  can 
not  be  attacked  in  a  collateral  proceed- 
ing. Cook  V.  Hays,  9  Gratt.  142;  Shel- 
ton  V.  Jones,  26  Gratt.  891,,  898;  Bal- 
lard V.  Thomas,  19  Gratt.  14,  22.  And 
see  the  title  JUDGMENTS  AND  DE- 
GREES, vol.   8,  p.   545. 

Appeal  from. — See  the  title  AP- 
PEAL AND  ERROR,  vol.  1,  p.  437, 
■ct  seq. 

An  order  overruling  demurrer  to  a 
bill  is  not  appealable,  as  it  does  not 
adjudicate  the  principles  of  the  cause, 
but  merely  declares  that  if  the  plain- 


tiffs establish  the  case  made  in  the 
bill,  they  may  be  entitled  to  the  relief 
sought.  Lancaster  v.  Lancaster,  86  Va. 
201,  9  S.  E.  9SS. 

An  order  setting  aside  a  judgment 
in  the  circott  c«art,  at  the  same  term 
at  which  it  was  rendered,  is  an  inter- 
lecutory  order  from  which  no  appeal 
lies.  Pumphry  v.  Brown,  3  W.  Va.  9. 
An  order  appointing  a  receiver  to  take 
possession  of  property,  and  sell  the 
same,  and  bring  the  m«ney  into  court, 
and  settle  accounts  between  the  parties, 
is  not  such  an  order  as  can  be  appealed 
from  before  it  has  been  adjudicated  on 
its  merits  in  the  court  below.  Harris 
V.  Hauser,  26  W.  Va.  595. 

An  order  overruling  a  demurrer  to 
a  bill  is  not  appealable.  Parsons  v. 
Snider,  42  W.  Va.  517,  9€  S.  E.  286. 

From  an  order  of  a  circuit  court  im- 
properly appointing  a  receiver  of  a 
debtor's  lands  and  thus  requiring  a 
change  of  its  possession,  the  owner 
of  the  lands  so  dispossessed  of  may 
appeal,  thotrgh  the  principles  of  the 
case  be  not  decided.  Hutton  v.  Lock- 
fidge,  27  W.  Va.  428. 

An  ex  parte  order  making  allowances 
to  an  attorney  for  legal  services  out 
of  funds  in  the  control  of  the  court  is 
nonappealable.  If  erroneous,  the 
proper  remedy  to  correct  it  is  by  mo- 
tion in  the  lower  court.  Board  v. 
Ward,  50  W.  Va.  443,  40  S.  E.  344. 
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II.  Duty  to  Enact  and  Enforce,  607. 

III.  Enactment,  608. 

A.  Notice  before  Enactment,  60B. 
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1.  Quorum,  and  Members  Entitled  to  Vote,  608. 

2.  Majority  Necessary  to  Enact,  609. 

3.  Fraud — Conspiracy,  609. 

D.  Minutes  of  Meeting"— Recordation,  609. 
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C.  CoBfermitj  to  General  Laws,  610. 

1.  Conformity  to  Constitutional  Principles,  610. 

2.  Conformitj  to  Charter  or  Statute,  611. 

D.  Reason ablenesst  611. 

1.  Ordinances  Must  Be  Reasonable,  611. 

2.  Illustrations,  611. 

3.  Judicial  Review  of  Ordinances,  612. 

V.  Construction  of  Ordinances,  6U. 

YI.  Enforcement  of  Ordinances,  6i3. 

YII.  Repeal  of  Ordinances,  613. 

VIII.  Pleading  and  Proof  of  Ordinances,  615. 

IX.  Violation  of  Ordinances  as  Constituting  Negligence  or 
Contributory  Neglig^ence,  615. 

CROSS  REFERENCES. 

See  the  titles  ABUTTING  OWNERS,  vol.  1,  p.  60;  ARREST,  vol.  1,  p.  719; 
CONSTITUTIONAL  LAW,  voL  3,  p.  140;  DRAINS  AND  SEWERS,  vol.  4, 
p.  824;  FINES  AND  COSTS  IN  CRIMINAL  CASES,  vol.  6,  p.  40;  HAWK- 
ERS AND  PEDDLERS,  vol.  7,  p.  36;  INTOXICATING  LIQUORS,  vol.  8, 
p.  1;  JUDICIAL  NOTICE,  vol.  8,  p.  632;  LICENSES,  vol.  9,  p.  305;  MUNIC- 
IPAL  CORPORATIONS,  ante,  p.  149;  MUNICIPAL,  STATE  AND 
COUNTY  AID,  ante,  p.  260;  MUNICIPAL,  STATE  AND  COUNTY  SECU- 
RITIES, ante,  p.  279;  NEGLIGENCE,  ante,  p.  349;  NUISANCES,  ante,  p.  499; 
RAILROADS;  SPECIAL  ASSESSMENTS;  STREET  RAILROADS; 
STREETS  AND  HIGHWAYS;  TAXATION. 


I.  General  Nature  of  Ordi- 
nances. 

The  laws  and  ordinances  of  a  city 
adopted  by  its  council,  within  the  scope 
of  its  authority,  partake  of  the  nature, 
and  have  the  same  effect  within  the 
corporate  limits  of  the  city,  that  the 
same  laws  could  have  if  they  had  been 
enacted  by  the  legislature  of  the  state 
in  which  the  city  is  located.  Shepherd 
T.  Wheeling,  30  W.'  Va.  479,  4  S.  E. 
635. 

II.  Duty  to  Enact  and  Enforce. 

Injuries  resulting  from  the  failure  to 
make  or  enforce  ordinances  give  no 
cause  of  action  against  the  municipality. 
Jones  V.  Williamsburg,  97  Va.  722,  34 
S.  E.  883;  Miller  v.  Newport  News,  101 
Va.   432,   436,   44    S.    E.   712. 

A  municipal  corporation,  in  the  ab- 
sence of  an  express  statutory  declara- 


tion to  the  contrary,  is  not  liable  for 
failing  to  pass  an  ordinance  prohibiting 
the  firing  of  cannon  or  firearms  in  its 
streets,  or  the  explosion  of  fireworks, 
or  the  engaging  in  dangerous  sports, 
or  the  running  at  large  of  cattle  and 
swine,  or  for  suspending  or  neglecting 
to  enforce  an  ordinance  against  such 
dangerous  practices  and  improper  use 
of  its  streets,  in  consequence  whereof 
private  property  was  destroyed  or  per- 
sons injured.  .  Jones  v.  Williamsburg, 
97  Va.  722,  726,  34  S.  E.  883. 

Bicycles  are  vehicles,  and  should  not 
be  ridden  on  sidewalks,  but,  if  so  rid- 
den, the  municipality  is  not  liable  for 
damages  resulting  from  a  collision  with 
a  pedestrian,  merely  because  it  failed 
to  pass  an  ordinance  forbidding  such 
use  of  its  sidewalks.  Jones  v.  Wil- 
liamsburg, 97  Va  722.  34  S.  K.  883.  See 
the  title  MUNICIPAL  CORPORA- 
TIONS, ante,  p.  212. 
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III.  Enactment 

A.  NOTICE  BEFORE  ENACT- 
MENT. 

In  granting  a  franchise  or  privilege, 
the  council  of  a  municipal  corporation 
or  a  county  court  performs  a  legisla- 
tive, and  not  a  judicial,  function,  and 
the  notice  required  by  §  1  of  chapter 
29  of  the  acts  of  the  legislature  of 
1901,  is  provided  merely  in  aid,  pro- 
tection and  extension  of  the  right  to 
be  heard  by  petition,  and  need  not  set 
forth  the  day  on  which  the  applica- 
tion will  be,  or  is  expected  to  be  acted 
upon.  As  the  act  requires  the  applica- 
tion to  be  filed  thirty  days  before  ac- 
tion upon  it,  and  frobids  any  action 
upon  it  until  after  thirty  days'  publi- 
cation of  notice,  the  notice  is  merely 
intended  to  apprise  the  public  of  its 
pendency.  Benwood  v.  Wheeling  R. 
Co.,  53   W.  Va.   465,  44  S.   E.  271. 

A  statute  requiring  notice  to  be 
"given  by  publication  for  thirty  days  in 
some  newspaper  of  general  circula'tion'* 
published  in  a  county  or  city,  is  suffi- 
ciently complied  with  by  publication 
in  the  successive  issues  of  a  weekly 
newspaper  through  the  period  of  time 
named.  Benwood  v.  Wheeling  R.  Co., 
53   W.   Va.  465,  44  S.   E.  271. 

B.  PROVISION  FORBIDDING 
PASSAGE  WITHIN  TEN  DAYS 
FROM  INTRODUCTION. 

Charter  of  D.  provides  "That  no  or- 
dinance or  resolution  appropriating 
money  exceeding  the  sum  of  $1,000, 
imposing  taxes,  or  authorizing  the  bor- 
rowing of  money,  shall  be  passed  until 
after  ten  days  from  the'  introduction 
thereof."  An  ordinance  imposing 
taxes  was  introduced  in  council  Janu- 
ary 21st,  1881,  and  passed  same  day. 
More  than  ten  days  afterwards,  council 
met,  heard  objections  of  some  who 
wished  the  ordinance  amended,  and  re- 
I  fused  to  amend  it.  Nearly  four  months 
later  the  tax  bill  was  again  formally 
introduced,  and  ten  days  thereafter  the 
council  formally  enacted  it.  Held,  the 
provision    was    not    merely    directory, 


but  was  a  limitation  on  the  municipal 

powers.     Passage  of  ordinance  on  the 

day  of  its  introduction  was  violative  of 

<  the     provision,     and     ordinance     void. 

I  Danville  v.  Shelton,  76  Va.  325. 
I 

Hearing   objections   and    refusing   to 

amend  ten  days  later  did  not  cure  the 
defect  in  the  ordinance,  which  was  in- 
valid for  want  of  jurisdiction  to  pass  it. 

I  Danville  v.  Shelton,  76  Va.  325. 

i  Nor  could  the  enactment,  four 
months  later,  of  a  new  ordinance  cure 
the  defect  in  the  original.  Danville  z'. 
Shelton,   76  Va.  325. 

C.    VOTE. 

,  1.    Quorum,  and  Members  Entitled  to 
;         Vote. 

See  the  title  MUNICIPAL  COR- 
POR.\TIONS.  ante,  pp.  189,  190. 
I  Under  a  city  charter  requiring  a 
I  quorum,  composed  of  a  majority  of  the 
members  of  the  council,  for  the  trans- 
action of  business,  less  than  a  quorum 
can  not  convene  a  session  of  council 
and  transact  business.  Benwood  v. 
Wheeling  R.  Co.,  53  W.  Va.  465,  44 
S.  E.  271. 

Where,    in    such    cases,    less    than    a 
quorum   meet,   and   attempt   to   declare 
1  the  seat  of  an   absent  member  vacant 
and   elect   another   person   to   his   seat, 
and  still  another  to  the  seat  of  a  mem- 
ber whose  resignation  has  been  placeil 
I  in    the    hands    of    the    mayor    but    not 
'  acted    upon,    before    the    other   regular 
1  members   appear,   thus   illegally   givini? 
'  themselves  an  apparent  majority  in  the 
I  council,  the  alleged  election  to  fill  va- 
cancies are  void,  and  the  strangers   so 
\  obtruded    upon    the    council    have    no 
I  right  to  vote,  and  no  measure  can  be 
>  passed    by    their    votes.      Benwood    i'. 
\  Wheeling    R.    Co.,   53   W.    Va.    465,    44 
j  S.  E.  271. 

Although  in  a  collateral  proceeding, 
parol  evidence  is  not  admissible  to 
contradict  the  record  of  the  proceed- 
ings of  the  council  of  a  municipal  cor- 
poration, it  is  admissible  in  such  case 
to  show  that  the  council  had  not,  and 
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could  not  have,  convened  at  all,  or  ac- 
quired the  right  to  make  a  record, 
vv^hen  the  alleged  elections  took  place, 
although  the  minutes  contain  the  re- 
cital, "Roll  of  members  called  and  a 
quorum  found  present."  Benwood  v. 
Wheeling  R.  Co.,  53  W.  Va.  465,  '44 
S.   E.   271. 

De  Facto  Members — Removal  of 
Residence. — The  legislature  incorpo- 
rating a  town  may  appoint  the  officers 
to  exercise  their  functions  until  a  reg- 
ular election,  notwithstanding  consti- 
tution, art.  6,  §  20,  provides  that  town 
officers  shall  be  electors  of  such  towns. 
Councilmen  so  appointed  and  exercis- 
ing their  functions  are  de  facto  officers, 
and  their  acts  in  levying  a  license  tax, 
authorized  by  the  charter,  are  binding, 
even  though  one  of  them,  after  moving 
beyond  the  corporate  limits,  continued 
to  perform  his  official  duties  and  par- 
ticipated in  said  acts.  Roche  v.  Jones, 
S7  Va.  484,  12  S.  E.  965. 

2.   Majority  Necessary  to  Enact. 

If  the  charter  of  the  city  requires 
that  an  ordinance  providing  for  the 
opening,  grading,  etc.,  of  streets  sliall 
be  passed  by  a  vote  of  three-fourths 
of  each  branch  of  the  council,  if  the 
present  ordinance  was  not  so  passed, 
yet  if  it  is  an  amendment  of  a  prior 
ordinance  giving  substantially  the  same 
powers  to  the  council,  the  act  of  the 
council  will  be  sustained.  Sands  v. 
Richmond,  31  Gratt.  571,  31  Am.  Rep. 
742. 

Upon  an  objection  that  it  did  not 
appear  from  the  record  that  an  ordi- 
nance providing  for  a  special  assess- 
ment was  passed  by  a  lawful  majority 
of  the  council,  it  appeared  of  record 
that  the  ordinance  was  presented  and 
read  on  May  2d,  was  read  a  second 
time,  and  that  on  motion,  the  rules 
were  suspended  by  a  unanimous  vote 
and  the  ordinance  passed.  Held,  that 
from  these  facts  it  was  clear  that,  when 
the  council  by  a  unanimous  vote  de- 
cided to  suspend  the  rules  for  the 
purpose  of  taking  up  and  acting  on  the 


ordinance,  it  was  at  once  passed  with- 
out opposition,  and  the  fact  that  the 
record  did  not  in  terms  state  by  what 
majority  was  immaterial.  Dancer  v. 
Mannington,  50  W.  Va.  322,  326,  40  S. 
E.  475;  Marr  v.  Mannington,  50  W.  Va. 
:;28,  40  S.  E.  1039;  Floyd  v.  Mannini?^ 
ton,  50  W.  Va.  330,  40  S.   E.   1038. 

3.    Fraud — Conspiracy. 

It  was  urged  against  the  validity  of 
the  ordinance  that  it  was  passed  by  a 
conspiracy  on  the  part  of  the  members 
of  council  in  attendance  upon  the  day 
of  passage.  The  meeting  was  a  reg- 
ular one  and  six  of  the  eight  members 
were  present,  while  the  mayor  and 
recorder  and  two  members  were  ab- 
ent.  Five  of  the  six  members  present 
favored,  and  voted  for,  the  ordinance, 
while  the  sixth  one  protested  against 
the  action  on  the  application  for  the 
franchise  to  be  granted  under  the  or- 
dinance and  refrained  from  voting.  It 
did  not  appear  that  any  representations 
or  artifi'^e  were  used  to  procure  or 
induce  the  absence  of  the  mayor,  re- 
corder, and  two  councilmen.  They 
said  that  they  understood  there  was  to 
be  no  meeting,  but  failed  to  show  that 
.>uch  understanding  was  had  with  any 
of  the  five  members  who  favored  the 
ordinance.  Held,  that  the  charge  of 
conspiracy  was  not  made  out.  Ken- 
wood V.  Wheeling  R.  Co.,  53  W.  Va. 
465,   472,   44   S.    E.   271. 

D.      MINUTES      OF     MEETING— 
RECORDATION. 

In  objection  to  the  validity  of  an 
ordinance  it  was  urged  that  the  mayor 
and  recorder  being  absent  at  the  time 
of  its  passage,  one  of  the  members 
present  unlocked  the  recorder's  desk 
and  took  out  the  minute  book  and  used 
it  as  recorder  pro  tem  for  the  meeting- 
Held,  that  the  absence  of  the  may(»r 
ind  recorder  could  not  prevent  the 
holding  of  a  regular  meeting,  anri  that 
the  council  in  session  was  entitled  t<> 
the  use  of  the  official  books  and  papers, 
and    that    the    objection    was    witho.it 
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merit.     Benwood  v.  Wheeling  R.  Co., 
53  W.  Va.  465,  472,  44  S.  E.  271. 

Another  charge  against  the  validity 
of  the  ordinance  was  that  the  recorder 
pro  tern  took  the  minute  book  to  the 
office  of  the  attorney  for  the  railway 
ccrmpany  seeking  a  franchise  under  the 
ordinance  and  there  entered  in  said 
book  the  minutes  of  the  meeting.  It 
was  not  claimed  that  the  proceedings 
were  entered  otherwise  than  as  they 
occurred.  Held,  that  it  was  immate- 
rial where  the  writing  was  done,  and 
that  the  objection  was  without  merit. 
Benwood  v.  Wheeling  R.  Co.,  53  W. 
Va.  465,  472,  44  S.  E.  271.  See  also, 
the  title  MUNICIPAL  CORPORA- 
TIONS, ante,  p.  191. 

IV.  Requisites  and  Validity. 

A.  TITLE. 

An  ordinance  providing  for  the  issue 
of  bonds  for  the  purpose  of  establish- 
ing a  system  of  waterworks  was  en- 
titled "An  ordinance  for  the  issue  of 
waterworks."  Upon  objection  that  the 
ordinance  was  invalid  because  the  title 
was  insufficient  to  give  notice  of  the 
subject  matter  thereof,  it  was  held, 
that  inasmuch  as  the  defect  in  the  title 
was  the  result  of  a  mere  clerical  omis- 
sion, and  self-corrective,  and  had  been 
corrected  in  the  published  copy  of  the 
ordinance,  and  that  no  one  had  been 
misled  thereby,  the  objection  was  with- 
out merit.  Knight  v.  West  Union,  45 
W.  Va.   194,  32  S.   E.  163. 

B.  CERTAINTY  AND   DEFINITE- 
NESS. 

An  ordinance  of  a.  town  council  re- 
ducing the  width  of  a  street  from  forty 
to  fifteen  feet  simply,  not  specifying 
what  part  of  the  street  is  to  remain 
such,  is  void  for  uncertainty.  Pence 
V.  Bryant,  54  W.  Va.  263,  46  S.  E.  275. 

An  ordinance  of  the  town  of  Hamp- 
ton providing  for  the  imposition  and 
collection  of  a  license  tax,  held,  not 
to  be  invalid  as  being  vague  and  un- 
certain. Roche  V.  Jones,  87  Va.  484, 
12  S.  E.  965. 


C.  CONFORMITY  TO  GENERAL 
LAWS. 

1.  Conformity  to  Constitutional  Princi- 
ples. 

See  also,  the  title  CONSTITU- 
TIONAL LAW,  vol.  3,  p.  140. 

Freedom  of  the  Press. — A  city  ordi- 
nance which  imposes  a  tax  on  the  busi- 
ness of  publishing  a  newspaper  does 
not  infringe  upon  the  constitutional 
guaranty  of  the  freedom  of  the  press. 
Such  guaranty  was  never  intended  to 
restrict  the  right  of  taxation  for  the 
support  of  the  government.  Nor  is 
such  ordinance  in  conflict  with  §  1,  art. 
10,  of  the  constitution,  which  requires 
all  taxation  to  be  equal  and  uniform, 
nor  with  §  4,  art.  10,  which  provides 
for  a  tax  on  licenses  upon  business 
which  can  not  be  reached  upon  the  ad 
valorem  system.  Norfolk  v.  Norfolk 
Landmark  Pub.  Co.,  95  Va.  5S4,  28  S. 
E.  959. 

Obligation  of  Contracts — Rights  of 
Private  Property. — An  ordinance  re- 
quiring the  removal  of  powder  maga- 
zines in  a  city,  the  sites  whereof  were 
sold  by  the  city  council  to  vendees  for 
the  purpose  of  erecting  thereon  such 
magazines,  does  not  impair  the  obli- 
gation of  a  previous  valid  contract  with 
that  council  and  does  not  take  private 
property  without  compensation;  but  is 
constitutional,  being  a  valid  exercise 
of  the  police  power.  Davenport  v. 
Richmond,  81  Va.  636.  See  the  title 
NUISANCES,  ante,  p.  499. 

A  municipal  ordinance,  which,  im- 
mediately upon  the  death  of  a  domes- 
tic animal,  and  before  it  has  become 
a  nuisance  or  dangerous  to  public 
health,  deprives  the  owner  of  his  prop- 
erty therein  and  vests  it  in  a  public 
contractor,  is  the  taking  of  private 
property  without  due  process  of  law, 
and  is  void.  Richmond  v.  Caruthers, 
103  Va.  774,  50  S.  E.  265.  See  the  title 
NUISANCES,  ante,   p.   499. 

Vested  Right  of  Action— Not  De- 
stroyed by  Ordinance  Ratifsring  Unau- 
thorized Acts. — Changes  in  the  grade  of 
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streets  can  be  made  only  by  authority 
of  the  city  previously  given,  and  changes 
made  therein  without  such  authority 
can  not  be  validated  by  subsequent  rat- 
ification. At  all  events,  rights  of  action 
accruing  to  abutting  owners  by  reason 
of  such  change  of  grade  can  not  be 
divested  by  a  subsequent  validating 
ordinance.  Page  v.  Belvin,  88  Va.  985, 
14  S.  E.  843. 

Sale  of  Intoxicants. — An  ordinance 
of  the  town  of  Beckley,  which  pro- 
vides, "that  no  person  shall  sell,  oflFer 
or  expose  for  sale  any  spirituous  liq- 
uors, wine,  porter,  ale,  beer  or  drinks 
of  like  nature  within  the  town  of  Beck- 
ley  without  first  obtaining  authority 
therefor  from  the  council  of  the  town 
of  Beckley,  as  prescribed  in  §  23,  ch. 
47,  of  the  Code  of  West  Virginia  and 
subsequent  acts  pertaining  thereto," 
and  providing  further,  "that  any  per- 
son violating  said  ordinance  shall  for 
every  offense  forfeit  not  less  than 
$10.00  nor  more  than  $50.00 — and  be 
imprisoned  not  exceeding  thirty  days," 
is  constitutional.  Beasley  v.  Town  of 
Beckley,  28  *W.  Va.  81;  Jelly  v.  Dils, 
27  W.  Va.  267;  Moundsville  v.  Foun- 
tain, 27  W.  Va.  182.  See  also,  the 
title  INTOXICATING  LIQUORS, 
vol.  8,  p.  1. 

S.   Conformity  to  Charter  or  Statute. 

Duties  imposed  by  charter  can  not 
be  annulled  by  ordinance.  Instructions 
that  obstructions,  whereby  the  injuries 
were  done  plaintiff,  were  building  ma- 
terials placed  in  the  street  under  an  or- 
dinance, and  that  the  ordinance  was  a 
defense  against  his  action,  and  relieved 
the  city  from  its  charter  duty  to  keep 
its  streets  safe,  and,  where  necessary, 
to  have  lights  and  signals  to  warn 
travelers  of  temporary  and  necessary 
dani<cr.  are  erroneous.  McCoull  v. 
Manchester,  85  Va.  570.  8  S.  E.  379. 

Ordinances,  unless  plainly  authorized 
by  the  legislature,  mu.«t  not  be  incon- 
sistent with  the  general  principles  of 
the  common  law,  particularly  those 
having   relations   to   the   liberty  of  the 


people  or  the  rights  of  private  prop- 
erty. Muscoe  V,  Com.,  86  Va.  443,  446, 
10  S.   E.  534. 

Ordinance  Regulating  Cookshops. — 
k  statute  requiring  a  license  to  keep  a 
cookshop,  and  laying  a  tax  upon  it,  is 
not  in  conflict  with,  and  docs  not  avoid, 
an  ordinance  of  the  city  of  Richmond, 
passed  in  pursuance  of  its  charter,  pro- 
hibiting or  restricting  the  keeping  of 
cookshops  by  free  negroes  within  the 
city.     Mayo  v.  James,  12  Gratt.  17. 

D.  REASONABLENESS. 

1.  Ordinances  Must  Be  Reasonable. 

Ordinances,  to  be  valid,  must  be  rea- 
sonable; they  must  not  be  oppressive. 
Kirkham  v.  Russell,  76  Va.  956;  Muscoe 
V,  Com.,  86  Va.  443,  446,  10  S.  E.  534; 
Washington,  etc.,  R.  Co.  v,  Alexandria, 
98  Va.  344,  349,  36  S.  E.  385;  City  of 
Roanoke  v.  Boiling,  101  Va.  182,  43  S. 

E.  343;  Moundsville  v.  Fountain,  27 
W.  Va.  182;  Jelly  v.  Dils,  27  W.  Va. 
267;  Charleston  v.  Reed,  27  W.  Va. 
681,   693. 

A  municipal  ordinance  establishing 
fire  limits  and  prohibiting  the  erection 
or  repair  of  wooden  buildings  within 
the  same,  to  be  valid  must  be  reason- 
able. Roanoke  v.  Boiling,  101  Va.  182, 
43  S.  E.  343;  Charleston  v.  Reed,  27  W. 
Va.  681,  693. 

An  unreasonable  by-law  is  void. 
Kirkham  v.  Russell,  76  Va.  956. 

"The  real  issue  to  be  considered  and 
decided  is  this:  Was  the  ordinance  of 
the  city  a  reasonable  one,  regard  being 
had  to  all  the  circumstances  of  the 
case,  or  did  the  city  council,  in  passing 
the  ordinance,  act  capriciously  and  ar- 
bitrarily?" Washington,  etc.,  R.  Co. 
V.  Alexandria,  98  Va.  344,  349,  36  S.  E. 
385. 

2.  Illustrations. 

Ordinances  Forbidding  the  Erection 
of  Wooden  Buildings. — Ordinances  for- 
bidding the  erection  of  wooden  build- 
ings within  the  fire  limits  held  to  be 
reasonable  and  essential  to  the  safety 
of  property  within  the  city.    Charleston 
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V.  Reed,  27  W.  Va.  681,  893.  See  also, 
the  Utle  MUNICIPAL  CORPORA- 
TIONS, ante,  p.  179. 

Ordinance  Regulating  Water  Com- 
pany.— The  legislature,  in  1850,  char- 
tered a  company  to  open  streets,  etc., 
in  a  city  to  lay  water  pipes,  provided 
they  be,  as  soon  as  practicable,  repaired 
by  the  company  at  its  uwn  expense, 
subject  to  the  approval  of  the  super- 
intendent of  police  or  the  council. 
That  council,  in  1889,  ordained  that 
no  person  should  open  the  streets,  etc., 
without  previous  permission  from  the 
mayor,  and  depositing  with  the  city 
treasurer  such  a  sum  as  the  committee 
on  streets  should  deem  sufficient  to  re- 
pair the  street,  under  a  penalty.  Held, 
the  ordinance  was  not  a  reasonable  reg- 
ulation but  rather  an  illegal  restraint 
and  was  ultra  vires  and  void.  Wheat 
V.  Alexandria,  88  Va.  742,  14  S.  E. 
672.  See  also,  the  title  MUNICIPAL 
CORPORATIONS,    ante,    p.    185 

Ordinance  Regulating  Appointments 
and  Elections  by  City  Council.— The 
new  charter  of  the  city  of  Petersburg 
was  granted  March  11th.  1875.  Under 
it  certain  officers  are  elected  by  the 
voters,  others  by  the  council;  which 
is  composed  of  twenty-four  members, 
elected  by  the  voters,  one-half  every 
other  year.  In  May,  1883.  of  the  tw-]ve 
whose  terms  expired  June  30th,  1882, 
the  voters  re-elected  one  and  replaced 
eleven  with  new  members.  At  the 
council's  first  meeting  under  this  char- 
ter, it  elected  the  officers  elective  by  it, 
and  ordained  that  similar  elections  be 
held  on  July  1st  every  two  years 
thereafter.  This  ordinance  was  ob- 
served nntil  June  28th,  1882.  when 
twenty-two  members  being  present, 
sixteen,  including  eleven  whose  terms 
expired  on  the  third  day  thereafter, 
against  the  protest  of  the  other  six, 
repealed  that  ordinance  and  elected  all 
the  officers  that  were  to  be  elected  by 
the  incoming  council  on  July  1st  there- 
after, and  even  a  president  of  and 
standing  committees  for  the  incoming 
o  nncil.      The    new    council    coming   in 


;  July  1st,  1882,  ignored  these  proceed- 
>  ings,  organized,  and  then  elected  the 
1  officers  elective  by  the  council.  On  pe- 
tition by  the  officers  elected  June  28th, 
1882,  for  a  mandamus  to  compel  the 
city  auditor  to  pay  their  salaries;  held, 
the  power  exercised  by  the  council 
June  28th,  1882,  in  enacting  the  ordi- 
nance of  that  date,  was  unreasonably 
exercised,  being  in  derogation  of  the 
rights  of  the  voters  of  the  city,  and  in 
contravention  of  the  spirit  of  the  char- 
ter— and  that  ordinance  is  invalid.  And 
the  elections  held  under  that  ordinance 
j  are  void,  not  only  for  those  reasons, 
but  on  the  additional  ground  that  the 
council,  on  July  1st,  1880,  at  its  first 
meeting,  elected  all  the  officers  elective 
by  it  for  the  term  of  two  years  com- 
mencing on  that  day.  Having  exer- 
cised its  powers  of  election,  its  power 
in  that  respect  was  at  an  end.  Kirk- 
ham   V.    Russell,   76   Va.   956. 

Ordinances  Regulating  Railroads  and 
Street  Railways.— See  the  titles  RAIL- 
ROADS; STREETS  AND  HIGH- 
WAYS;  STREET  RAILROADS. 

3.    Judicial  Review  of   Ordinances. 

See  also,  the  title  MUNICIPAL 
CORPORATIONS,  ante,  p.  223. 

Where  charter  expressly  grants  a 
power,  but  prescribes  neither  the  time 
nor  the  mode  of  its  exercise,  it  must 
be  exercised  in  a  mode  and  at  a  time 
deemed  reasonable  by  the  court.  Kirk- 
ham  V.  Russell,  76  Va.  956. 

"  'Where  the  legislature  in  terms  con- 
fers upon  a  municipal  corporation  the 
power  to  pass  ordinances  of  a  specific 
and  defined  character,  if  the  powjr 
thus  delegated  be  not  in  conflict  with 
the  constitution,  an  ordinance  thus^ 
passed  pursuant  thereto  can  not  be  im- 
peached as  invalid  because  it  would 
have  been  regarded  as  unreasonable  if 
it  had  been  passed  under  the  incidental 
power  of  the  corporation,  or  under  a 
grant  of  power  general  in  its  nature. 
In  other  words,  what  the  legislature 
distinctly  says  may  be  done  can  not  be 
set   aside   by   the   courts   because   they 
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may  deem  it  to  be  unreasonable,  or 
against  sound  policy.  But  where  power 
to  legislate  on  a  certain  subject  is  con- 
ferred, and  the  mode  of  its  exercise  is 
net  prescribed,  then  the  ordinance 
passed  in  pursuance  thereof  must  be  a 
reasonable  exercise  of  the  power,  or  it 
will  be  pronounced  invalid.'  1  Dillon 
on  Mun.  Corp.,  §  Z2S"  Danville  v. 
Hatcher,   101   Va.  523,  44   S.   E.  723. 

An  ordinance  of  a  municipal  corpora- 
tion can  not  be  held  to  be  unreason- 
able which  is  expressly  authorized  by 
a  valid  act  of  the  legislature.  The 
right  to  declare  ordinances  unreason- 
able is  restricted  to  ordinances  passed 
under  the  incidental  powers  of  the  cor- 
poration, or  under  a  gnait  of  power 
general  in  iU  nature.  The  only  limita- 
tion on  a  grant  of  absolute  and  un- 
limited power  over  a  subject,  and  the 
method  of  its  exercise,  is  that  it  must 
be  exercised  in  good  faith.  Danv'lle 
V.  Hatcher,  1#1  Va.  523,  44  S.  E.  723. 

Whether  the  motives  of  village  trus- 
tees in  voting  for  an  ordinance  are 
proper  can  not  be  judicially  inquired 
into;  but  the  purpose  accomplished  by 
the  ordinance — the  object  attained — 
may  always  be  considered  in  determin- 
ing its  validity.  H  the  purpose  effected 
by  it  is  within  the  power  of  the  trus- 
tees, the  act  will  be  valid;  otherwise, 
not.  Pence  i/.  Bryant,  54  W.  Va.  263, 
46  S.  E.  275. 

The  courts  of  this  state  can  not  be 
empowered  by  the  legislature  to  pass 
upon  the  constitutionality  or  validity 
of  a  legislative  act  or  city  ordinance 
as  a  general  and  abstract  question;  the 
question  must  be  whether  the  act  or 
ordinance  furnishes  the  rule  to  govern 
the  particular  case  before  the  court. 
Shepherd  v.  Wheeling,  30  W.  Va.  479, 
4  S.  E.  635. 

The  power  to  revoke  or  annul  a  stat- 
ute or  ordinance  is  equivalent  to  the 
power  to  repeal  it;  and  in  either  case 
the  power  is  legislative,  and  not  ju- 
dicial, In  it^  character.  Shepherd  v. 
Wheeling,  30  W.  Va.  479,  4  S.  E.  635. 

Acts,  W.  Va.,  1875,  ch.  72,  so  far  as 


it  attempts  to  confer  upon  the  circuit 
courts  the  power  to  "supersede,  re- 
voke, or  annul"  an  ordinance  of  a  city 
upon  the  petition  of  ten  taxpayers  re- 
siding in  said  city,  is  unconstitutional, 
for  the  reason  that  such  power  is  leg- 
islative, and  therefore  forbidden  to  be 
exercised  by  courts  in  this  state. 
Shepherd  v.  Wheeling,  30  W.  Va.  479, 
4   S.   E.   635. 

Illustrations. 

Ordinances  Regulating  Sale  of  In- 
toxicants.—See  the  title  INTOXICAT- 
ING LIQUORS,  vol.  8,  p.  1. 

Storage  of  Gwipowder.— Storage  of 
gunpowder  in  a  city  being  dang^ous, 
its  regulation  is  a  matter  within  tha 
power  of  the  corporate  authorities,  and 
their  judgment,  as  expressed  in  an  or- 
dinance requiring  the  removal  of  pow- 
der magazines,  is  conclusive  upon  the 
courts.  Davenport  v.  Richmond,  81 
Va.  636. 

Tax  Ordinance. — The  grant  to  a  mu- 
nicipal corporation  of  a  general  power 
of  taxation  is  a  grant  by  the  legislature 
of  all  the  power  possessed  by  itself 
in  respect  to  the  imposition  of  taxes, 
and  the  municipality  can  impose  taxes 
in  its  discretion,  upon  all  subjects 
within  its  jurisdiction  not  withheld 
from  taxation  by  the  legislature, 
whether  they  be  taxed  by  the  state  or 
not.  The  amount  of  such  tax  is  solely 
within  the  discretion  of  the  munici- 
pality, and  the  court  can  make  no  in- 
quiry as  to  the  reasonableness  thereof. 
Woodall  V.  Lynchburg,  100  Va.  318,  40 
S.  E.  915.  See  also,  the  title  MU- 
NICIPAL CORPORATIONS,  ante,  p. 
228. 

V.  Construction  of  Ordinances. 

To    Be   Construed   by  the   Court. — 

The  question  of  the  legality  or  validity 
of  a  municipal  ordinance  is  a  question 
of  law  for  the  court  and  should  not  be 
submitted  to  the  jury.  Muscoe  v. 
Com.,  86  Va.  443,  450,  10  S.  E.  534. 

As  a  general  rule  the  construction  of 
all   written   documents    given     in    evi- 
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dence  belongs  to  the  court  exclusively, 
aiul  it  is  not  error  to  instruct  a  jury  as 
to  the  proper  construction  of  a  city  or- 
<linance  offered  in  evidence.  Washing- 
ton Southern  R.  Co.  v.  Lacey,  94  Va. 
460,  26  S.   E.  834. 

Punctiiation. — Punctuation  must  yield 
to  the  manifest  intention  of  council  ex- 
pressed in  an  ordinance.  Charleston  v. 
Reed,  27  W.  Va.  681,  682. 

Penal  Ordinances.— Penal  statutes 
and  ordinances  are  to  be  construed 
strictly,  and  a  man  is  not  to  be  pun- 
ished unless  he  is  plainly  within  their 
language.  There  are  no  constructive 
offenses.  In  arriving  at  a  proper  con- 
struction of  a  statute,  or  ordinance,  the 
meaning  of  a  word  or  phrase  may  be 
ascertained  by  reference  to  other  words 
and  phrases  with  which  it  is  associated, 
and  a  specific  enumeration  of  words  or 
objects,  as  a  rule,  controls  general 
words  which  follow  and  limit  tbem  in 
their  operation  to  others  of  like  kind. 
Gates  V.  Richmond,  103  Va.  70a,  49  S. 
E.  965,  citing  Fox  v.  Com.,  16  Gratt 
1;  Harris  v.  Com.,  fl  Va.  240;  Street  v. 
Bfoaddus,  96  Va.  823,  S25,  32  S.  E.  466. 
Plutiailar  Ordfaiances. 

Receipts  for  Liquor  Destroyed  by 
City. — So  much  of  the  ordinance  of  the 
council  of  the  city  of  Richmond,  passed 
April  2,  1865,  as  directed  receipts  to  be 
given  to  the  owners  of  liquor  destroyed 
in  pursuance  of  the  ordinance  was 
merely  directory.  Wallace  v.  Rich- 
mond, 94  Va.  204,  26  S.  E.  516.  See 
also,  the  title  MUNICIPAL  CORPO- 
RATIONS,  ante,  p.   180. 

Obstrucltion  of  Streets  and  Side- 
walks.— A  city  ordinance  which  im- 
poses a  fine  upon  any  person  who  shall 
place  any  portico,  porch,  door,  window, 
step,  fence,  or  other  projection  which 
skall  project  into  any  street  of  the  city, 
or  who  shall  continue  such  an  obstruc- 
tion after  notice  to  remove  it,  is  aimed 
at  permanent  obstructions,  and  does 
not  apply  to  temporarily  putting  a  skid 
across  a  sidewalk  to  unload  goods- from 
a  wagon  in  the  street  into  a  merchant's 
storeroooi.      Gates    v.    Richmond,    103 


Va.  702,  49  S.  E.  965.  See  also,  the 
title  STREETS  AND  HIGHWAYS. 

Ordinance  Prohibiting  Wooden  Build- 
ings.— A  city  ordinance  forbids  any 
person  to  erect  any  building  outside 
the  fire  limits  and  within  thirty  feet  of 
any  building  not  his  own,  except  of 
such  materials  as  are  allowed  for  build- 
ings inside  said  limits.  C.  kidded  a  story 
to  a  h©u«e  out  of  prohibited  materials. 
Held,  he  riolated  the  ordi?'ance.  Car- 
roll V.  Lynchburg,  84  Vi.  803,  6  S.  E. 
133.  See  also,  the  title  MUNICIPAL 
CORPORATIONS,   ante,   p.    179. 

Ordinance  for  Renting  Stalls  in  Mar- 
ket House. — A  city  ordinance  which  au- 
thorizes an  officer  to  rent  stalls  in  the 
market  house  at  public  auolion  liocs 
not  authorize  him  to  employ  an  auc- 
tioneer at  the  expense  of  the  city.  He 
is  limited  to  his  salary  as  compensation 
for  all  duties  to  be  performed  by  him, 
unless  otherwise  provide :l,  cither  ex- 
pressly or  by  necessary  'mplication. 
\  renting  at  public  auction  .snnply  re- 
({uired  it  to  be  made  in  public  to  the 
h'ghest  bidder.  A  regulai  auctioneer 
was  wholly  unnecessary  to  th':  v?llJity 
of  the  renting  Norfolk  v.  Pollard.  34 
Va.  tn,  26  S    E.  832. 

Ordinances  Regulating  Sale  of  In- 
toxicants.— As  to  whether  orduiar.ccs 
icxnlating  the  sale  of  intoxicattn;?  Ipj- 
u«  rs  and  requ'ing  places  for  the  sale 
of  intoxicants  to  be  kept  closed  on  Sun- 
day are  the  same  as  the  state  law  upon 
the  same  subject,  see  the  title  IN- 
TOXICATING LIQUORS,  vol.  8, 
p.  20. 

VI.  Enforcement  of  OrdiHances. 

See  the  title  MUNICIPAL  CORPO- 
RATIONS, ante,  pp.  177,  244. 

VII.  Repeal  of  Ordinances. 

A  subsequent  municipal  ordinance,, 
fully  covering  the  subject  matter  of  a 
previous  ordinance,  being  a  substitute 
therefor,  repeals  the  former  by  impli- 
cation, without  words  to  that  effect. 
Knight  V.  West  Union,  45  W.  Va.  194, 
32  S.  E.  163. 
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VIII.  Pleading  and  Proof  of 
Ordinances. 

As  to  the  pleading  and  proof  of  mu- 
nicipal ordinances  and  amendments 
thereto,  see  the  titles  EVIDENCE,  vol. 
5,  p.  349;  JUDICIAL  NOTICE,  vol. 
8,   p.   642. 

The  unconstitutionality  of  a  law  or 
an  ordinance  of  a  municipal  corpora- 
tion need  not  be  specially  pleaded.  The 
question   may  be   raised   by  a  general 


demurrer  in  the  trial  court,  and  the 
error  assigned  for  the  first  time  in  the 
court  of  appeals.  Adkins  v.  Richmond, 
98  Va.-  91,  34  S.  E.  967.  See  the  title 
APPEAL  AND  ERROR,  vol.  1,  p.  493. 

IX.  Violation  of  Ordinances  as 

Constituting  Negligence    or 

Contributory  Negligence. 

See   the  title   NEGLIGENCE,   ante, 
p.  349. 


ORDINARY.— See  Purcell  v.  Com.,  14  Gratt.  679;  Wortham  v.  Com.,  5  Rand. 
669,    675. 

Ordinary  Navigation. — In  Crenshaw  v.  Slate  River  Co.,  6  Rand.  245,  263, 
it  is  said:  "What  is  ordinary  navigation?  Among  the  meanings  assigned  to 
the  word  ordinary  by  Johnson,  I  find  the  following:  Established,  regular,  com- 
mon, usual.     Ordinary  navigation,  then,  is  established  or  regular  navigation." 

ORDINARY  CARE^See  the  titles  BAILMENTS,  vol.  2,  p.  227;  NEGLI- 
GENCE, ante,  p.  349. 

Ordinary,  I\eeper  of. 

See  the  title  GRAND  JURY,  vol.  6,  p.  747. 

ORDINARY  NEGLECT.— By  ordinary  neglect  is  meant  the  want  of  that 
care  and  diligence  which  prudent  men  usually  bestow  On  their  own  concerns. 
Baltimore,  etc.,  R.  Co.  v.  Rathbone,  1  W.  Va.  87,  107.  See  also,  the  titles  BAIL- 
MENTS, vol.  2,  p.  227;  NEGLIGENCE,  ante,  p.  349. 

Organization  of  Corporations. 

See  generally,  the  title  CORPORATIONS,  vol.  3,  p.  532. 

Original  Bill. 

See  the  titles  CROSS  BILL,  vol.  4,  p.  100;  EQUITY,  vol.  5,  p.  127. 

Ori|(inal  Entries,  BooKs  of. 

See  the  title  DOCUMENTARY  EVIDENCE,  vol.  4,  p.  774. 

Original  Jurisdiction. 

See  the  titles  APPEAL  AND  ERROR,  vol.  1,  p.  418;  JURISDICTION,  vol. 

8,  p.  843. 

Original  PacKages. 

See  the  title  INTERSTATE  COMMERCE,  vol.  7,  p.  865. 

OsteopeitKy. 

See  the  title  PHYSICIANS  AND  SURGEONS. 


()16  Other 

OTHER.— Ejusdcm  Generis.— See  the  titles  CONTRACTS,  vol.  3.  p.  406; 
INTERPRETATIOX  AND  CONSTRUCTION,  vol.  7,  p.  863;  STATUTES; 
WILLS. 

When  a  particular  class  of  persons  or  things  is  spoken  of  in  a  statute,  and 
jjeneral  words  follow,  the  class  first  mentioned  must  be  taken  as  the  most  com- 
prehensiv-e,  and  the  general  words  treated  as  referring  to  matters  ejusdem  gen- 
eris with  such  class,  the  effect  of  general  words  when  they  follow  particular 
words  being  thus  restricted.  Thus,  where  a  city  is  empowered  to  impose 
liooHFe  taxes  on  merchants,  auctioneers,  manufacturers,  etc.,  anJ  **up.)n  any 
other  person  or  employment,  which  it  may  deem  propei;"  it  was  held,  that  this 
did  not  empower  the  city  to  tax  a  railroad  corporation.  Lynchburg  v.  Norfolk, 
etc.,  R.  Co.,  80  Va.  237.  See  also,  American  Manganese  Co.  v.  Virginia  Manga- 
nese Co.,  91  Va.  272,  21  S.  E.  466. 

The  meaning  of  the  words  "or  any  o^er  matter"  used  in  §  3299  of  the  Code  is 
restricted  by  the  enumerated  defenses  which  precede  them,  and  hence  no  set-oflE 
can  be  pleaded  by  the  defendant  which  does  not  grow  out  of  the  contract  in  suit. 
American  Manganese  Co.  v.  Virginia  Manganese  Co.,  91  Va.  272,  21  S.  E.  466. 

In  Commercial  Union  Assur.  Co.  v.  Everhart,  88  Va.  952,  14  S.  E.  836,  837,  it 
is  said:  "  *The  statute  has  been  extended  so  as  to  include  indorser  as  yrtW  as 
drawer  of  a  negotiable  note,  and  in  the  present  statute  the  words  "action  of 
debt"  have  disappeared,  and  "any  action  upon  a  bond  or  other  writing  for  the 
payment  of  money"  appears  in  lieu  thereof.  The  statute  means  other  writings, 
like  a  bond  for  the  payment  of  a  sum  ascertained  and  certain.'  Noscitur  a  sociis 
bond  or  other  writing  for  the  payment  of  money  can  have  no  other  meaning,  and 
can  not  be  extended  to  cover  any  contract,  where  no  sum  of  money  is  agreed 
to  be  paid  by  virtue  thereof."    See  Com.  v.  Jone.s,  1  Leigh  598,  611. 

Other  Security.— See  the  title  HOMESTEAD  EXEMPTION,  vol.  7,  p.  91. 

But  this  rule  is  only  one  of  intention  and  general  words  are  not  always  re- 
stricted to  subjects  of  like  kind  with  those  enumerated.  Thus,  in  a  statute 
against  burglary,  a  dwelling  house  was  held  to  be  within  the  words  "any  office, 
shop,  storehouse,  warehouse,  banking  house  or  other  house."  State  v.  McDon- 
ald, 9  W.  Va.  456.  See  also,  the  title  BURGLARY  AND  HOUSEBREAKING. 
vol.   2,  p.    656. 

Other  Animals. — A  statute  provided  that  a  railroad  carrying  "cattle,  sheep, 
swine,  or  other  animals,"  should  unload  the  same  for  rest,  water,  and  feeding  at 
certain  times.  In  construing  this  provision,  the  court  said:  *'It  is  true  that  the 
words  'horses'  and  'mules*  are  not  named  in  the  statute,  but  the  words  other 
animals  arc  used,  and  they  are  sufficiently  comprehensive  to  embrace  horses 
2nd  mules."  Chesapeake,  etc.,  R.  Co.  v.  American  Exchange  Bank,  92  Va.  495, 
23   S.   E.  935,  937. 

Other  Pleading. — A  statute  provided  "When  a  declaration  or  other  pleading 
alleges  that  any  person  made,  endorsed,  assigned  or  accepted  any  writing,  no 
proof  of  the  handwriting  of  such  person  shall  be  required,  unless  the  fact  be 
denied  by  an  affidavit  with  the  plea  which  puts  it  in  issue."  In  construing  this 
provision,  the  court  said:  "It  might  have  been  regarded  as  questionable  on  the 
language  used  in  the  Code,  whether  the  writing  had  not  to  be  one  named  in  a 
common-law  pleading;  but  its  language,  other  pleading,  has  been  interpreted  tc 
include  chancery  pleading,  as  a  bill  in  equity.  Sec  James  Rjvcr  and  Kanawha 
Company  r.  Littlejohn  and  Littlejohn  v.  Ferguson,  18  Gratt.  53.  The  words 
other  pleadings,  must  obviously  be  construed  to  mean  a  plea  in  a  common-law 
.*:uit  or  an  answer  in  chancery."     Robinson  v.  Dix,  18  W.  Va.  528,  542. 

Other  Unappropriated  Lands. — In  Alexander  v.  Greenup,  1  Munf.  134,  144,  !t 
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is  said:  "The  clause  says  that  the  grants  on  the  entries  and  surveys  made  in  the 
life  of  the  late  proprietor  shall  be  made  out  in  the  same  manner  as  is  by  law 
<lirected  in  cases  of  other  unappropriated  lands.  This  term  other  undoubtedly 
imports  that  the  lands  to  which  the  entries  in  question  relate,  are  also  unap- 
propriated lands." 

Other  Disability.— See  DISABILITY,  vol.  4,  p.  654. 

OTHERWISE.— A  statute  provided  that  "all  infants,  wheresoever  born, 
Avhose  father,  if  living,  or  otherwise,  whose  mother  was  a  citizen  at  the  time  of 
their  birth;  or  who  migrate  hither,  their  father,  if  living,  or  otherwise  their 
mother,  becoming  a  citizen;  or  who  migrate  hither  without  father  or  mother; 
5hall  be  deemed  citizens  of  this  commonwealth,  until  they  relinquish,  etc."  In 
construing  this  provision,  the  court  said:  "The  word  otherwise,  when  it  first  oc- 
curs in  the  act,  can  have  no  other  me:ining,  than  that  the  condition  of  the 
mother  should  not  affect  the  condition  of  the  infant,  if  the  father  was  living. 
For,  the  same  word  occurs  a  second  time  in  the  act,  and  with  the  same  context, 
where  it  can  mean  nothing,  but  that  the  c-'ild.  if  the  father  be  dead  at  the  time 
of  immigration,  may  be  a  citizen,  if  the  mother  becomes  a  citizen;  but,  not  so, 
if  the  father  be  living."     Barizizas  v.  Hopkins,  2  Rand.  276,  281,  282. 

In  Smith  v.  Cornelius,  41  W.  Va.  59,  t3  S.  E.  599,  603,  it  is  said:  "The  word 
otherwise  here  has  force.  The  language  is  'mortgage  or  otherwise  alien,'  mean- 
ing in  any  wise  alien." 

Otherwise  Identify.— See  the  title  CARRIERS,  vol.  2,  p.  6»«. 

Occur  Otherwise.- See  OCCUR,  ante,  p.  555. 

OUR  CHILDREN.— See  Vaughan  v.  Vaughan,  97  Va.  322,  33  S.  E.  603,  605; 
Rhctt  V.  Mason,  18  Gratt.  541. 

OUR  HEIRS — See  Harrisons  v.  Harrison,  2  Gratt.  1,  12. 

Ouster. 

See  the  titles  ADVERS/.  POSSESSION,  vol.- 1,  p.  199;  COVENANTS,  vol. 
3,  p.  741;  EJECTMENT,  vol.  4,  p.  871;  FORCIBLE  ENTRY  AND  DE- 
TAINER, vol.  6,  p.  156;  JOINT  TENANTS  AND  TENANTS  IN  COMMON, 
vol.  8,  p.  89;    LANDLORD  AND  TENANT,  vol.  9,  p.  112. 

OutbviiMin^s. 

See  the  title  ARSON,  vol.  1,  p.  723. 


OUTLAWRY. 

CROSS  REFERENCES. 

See  the  titles  CRIMINAL  LAW,  vol.  4,  p.  1;  SERVICE  OF  PROCESS; 
SHERIFFS  AND  CONSTABLES;  SUMMONS  AND  PROCESS;  TRES- 
PASS. 


A   person  indicted    for    a    trespass, 

with  force  and  arms,  may  be  prose- 
cuted to  outlawry.  Com.  v.  Hale,  2 
Va.   Cas.   241. 

Summons  before  Prosecution. — In  an 
action  ex  contractu  against  several  de- 


fendants, the  common-law  rule  was 
that  all  should  be  summoned  actually, 
or  constructively,  by  prosecution  to 
outlawry,  before  judgment  could  be  had 
against  any.  Code.  1873.  ch.  167,  §  50, 
changes  this  for  another  rule,  whereby 
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judgment  may  be  had  against  one  do- 
fendajit  served  with  process,  and  a  dis- 
continuance as  to  the  others,  or  at  tht 
plaintiff's  election,  subsequent  service 
©f  process  and  judgment,  in  the  samt 
suit,  against  the  other  defendants^ 
Bush  V,  Campbell,  26  Gratt.  403;  Beaz- 
ley  V.  Sims,  81  Va.  644. 

Prisoner  Who  Escaped. — "The  pris- 
oner was  indicted  and  found  guilty,  and 
a  new  trial  awarded,  and  the  prisoner 
remanded  to  jail,  from  whence  he  es- 
caped, as  it  is  supposed.  Writs  of 
capias  were  awarded,  to  the  number  of 
four,  and  returned  'not  found,'  followed 
by  an  exigent,  which  is  returned 
'quinto  exactus;'  and,  thereupon,  the 
attorney  for  the  commonwealth  moved 
the  court  for  a  judgment  of  outlawry, 
and  the  questions  of  law  arising 
thereon  being  considered  new  and  dif- 
ficult, were  adjourned  to  this  court;  on 
consideration  whereof,  this  court  is  of 
opinion,  that,  upon  the  due  execution 
of  the  writ  of  exigent  awarded  in  this 
case,  and  before  the  return  day  thereof, 
judgment  of  outlawry  ought  to  have 
been  pronounced  by  the  coroner  of  the 
county.  The  court  is  therefore  of  opin^ 
ion,  that  the  aforesaid  motion  should 
be  overruled,  and  as  no  such  judgment 
can  now  be  rendered  by  the  said  cor- 
oner, a  new  writ  of  exigent  should  be 
awarded,  to  be  proceeded  on  as  afore- 
said; which  is  ordered  to  be  certified 
to  the  said  superior  court  of  law." 
Com.  V.  Anderson,  2  Va.  Cas.  245. 

Pluries  Ci^Hss  Awarded. — "That  de- 
fendant might  be  prosecuted  to  out- 
lawry upon  the  indictment  found 
against  him;  but,  in  order  to  have  such 
judgment  of  outlawry  regularly  pro- 
nounced, in  a  prosecution  for  a  mis- 
demeanor, a  pluries  capias  should  be 
awarded  and  returnca  'not  found,'  be- 
fore the  exigent  should  issue."  Com^ 
V.  Hagerman,  2  Va.  Cas.  244. 


Certificstion  of  Judgment.— If  the 
return  to  the  exigent  does  not  show 
that  judgment  of  outlawry  has  been 
pronounced  by  the  proper  coroner,  a 
certiorari  may  be  awarded  by  the  court, 
directed  to  the  sheriff  and  coroner,  re- 
quiring them  to  certify  the  judgment 
of  outlawry  more  fully.  Com.  v.  Hale, 
2  Va.  Cas.  241. 

If  a  sufficient  number  of  county 
courts  should  not  intervene,  to  enable 
the  sheriff  to  exact  the  defendant  five 
times,  a  new  writ  of  exigent  should  is- 
sue, reciting  the  first  writ,  with  the 
return  of  its  partial  execution,  and  re- 
quiring the  party  to  be  exacted  from 
county  court  to  county  court,  so  that 
with  the  first  he  be  exacted  five  times. 
Com.  V.  Hagerman,  2  Va.  Cas.  244. 

Proceedings  after  Judgment. — If  the 
return  to  the  exigent  shows  that  judg- 
ment of  outlawry  has  been  pronounced 
by  a  coroner  by  name,  the  court  will, 
on  motion,  award  the  writ  of  capias 
utlagatum,  without  looking  back  to  the 
record  to  see  whether  there  are  not  er- 
rors in  the  preceding  process.  Of 
those  errors,  if  there  be  any,  the  de- 
fendant may  avail  himself,  on  his  ap- 
pearing by  virtue  of  the  capias  utlaga- 
tum or  otherwise.  Com.  v.  Hale,  2  Va. 
Cas.  241. 

After  the  defendant  has  been  exacted 
the  fifth  time  the  coroner  should  pro- 
nounce the  judgment  of  outlawry,  and 
the  sheriff  in  his  return  to  the  exigent, 
ought  to  state  the  name  of  the  coroner 
by  whom  the  outlawry  was  pro- 
nounced. Com.  V.  Hale,  2  Va.  Cas. 
241. 

Adjournment. — In  an  indictment 
against  a  party  who  has  been  pro- 
ceeded against  to  outlawry,  a  question 
can  not  be  adjourned  to  the  general 
court,  without  his  assent  appearing  on 
the  record.  Com.  v,  Pcarce,  6  Gratt. 
669. 


Outstanding  Claim  or  Title. 

Sec  the  title  JOINT  TENANTS  AND  TENANTS  IN  COMMON,  vol.  8,  p.  120. 


Overseers  of  tKe  Poer. 

See  the  titles  BASTARDY,  vol.  2,  p.  340;  PAUPERS. 

Overt  Act 

See  the  title  ATTEMPTS  AND  SOLICITATION  TO  COMMIT  CRIME, 

vol.  2,  p.   137. 

Owelty  of  Partition, 

See  the  title  PARTITION. 
OWING.— See  DUE,  vol.  4,  p.  838. 

OWNER.— See  HELD,  vol.  7,  p.  74.    And  see  the  title  TAXATION. 

In  Richmond  v.  Williams,  102  Va.  740,  47  S.  E.  844,  it  is  said:  ** 'The  word 
owner  includes  any  person  who  has  the  usufruct,  control,  or  occupation  of  the 
land,  whether  his  interest  in  it  is  an  absolute  fee,  or  an  estate  less  than  a  fec.^ 
17  Am.  &  Eng.  Ency.  of  L.  (1st  Ed.)  299-300.  See  also,  note  to  above  text  on 
p  301,  where  it  is  said  upon  authority  of  a  number  of  cases  cited,  that  the 
owner  or  'proprietor'  of  a  property  is  the  person  in  whom  (with  his. or  her 
assent)  it  is  for  the  time  being  beneficially  vested,  and  who  has  the  occupation, 
or  control,  or  usufruct  of  it — e.  g.,  a  lessee  is,  during  the  term,  the  owner  of  the 
property  demised." 

In  Clark  v.  McClaugherty,  53  W.  Va.  376,  379,  44  S.  E.  269,  it  is  said:  "In 
Bouvier's  Law  Dictionary,  it  is  said,  'The  word  owner  has  no  technical  meaning 
and,  being  nomen  generalissimum,  should,  especially  when  used  in  a  remedial 
statute  be  construed  liberally  in  favor  of  the  parties  of  whom  it  is  the  duty  and 
intention  of  the  legislature  to  protect' " 

In  Mairs  v.  Gallahue,  9  Gratt.  94,  96,  it  is  said:  "The  first  objection  is,  that  the 
petition  sets  forth  that  the  applicant  'owned  the  banks'  on  both  sides  of  the 
creek,  instead  of  alleging  that  he  'had  the  fee  simple  property  in  the  land  ou 
both  sides  of  the  stream.*  The  petition  in  this  case  was,  as  it  properly  might 
have  been,  ore  tenus;  Mead  v.  Haynes,  3  Rand.  33;  and  the  terms  in  which  its 
purport  and  effect  are  noted  on  t.ie  record  should  not,  perhaps,  be  the  subject 
of  very  nice  criticism.  The  terms  'owner  of  the  land,'  'having  the  fee  simple 
property  in  the  lands,'  'proprietor  of  the  land,'  seem  to  be  used  indifferently  in 
the  act,  and  to  be  intended  to  have  the  same  import.  And  the  expression  'owned 
the  banks  on  both  &ides  of  the  creek,'  evidently  meant  that  he  owned  the  land 
on   the   banks." 

In  Townshend  v,  Shaeffer,  30  W.  Va.  176,  3  S.  E.  587,  it  is  said:  "The  statute 
declares  that  the  owner,  etc.,  may  redeem.  Section  15,  ch.  117,  acts,  1872-73. 
The  word  owner  here,  as  shown  by  the  context,  includes  the  person  charged 
for  the  taxes  as  owner." 

In  Murdock  v.  Franklin  Ins.  Co.,  33  W.  Va.  407,  10  S.  E.  777,  it  was  held,  that 
where  one  person  charters  of  another  a  barge  to  be  employed  by  him  in  the 
conveyance  of  freight  in  a  business  trip  for  profit,  and  has  the  barge  in  his 
custody  and  possession,  he  has  an  insurable  interest  in  the  barge,  and  may 
insure  it  in  his  own  name,  not  only  for  his  own  protection,  but  also  for  the  pro- 
tection of  the  owner  of  the  barge.  The  court  said:  "The  syllabus  announces 
that  a  policy  to  A.,  'on  account  of  whom  it  may  concern,  or  with  other  equiv- 
alent terms,  will  inure  to  the  interest  of  the  party  for  whom  it  was  intended  by 
A.'    It  seems  to  us  the  word  owners  in  this  policy  meets  this  requirement,  and 
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thus  includes  Hare's  infercst,  as  we  do  not  think  it  was  intended  to  refer  to 
owners  of  steamboats.  The  words  *on  account  of  owners'  mean  any  one  in- 
tended, who  is  an  owner  of  the  thing  insured.  1  Pars.  Mar.  Ins.  47."  See  gen- 
erally, the  title  MARINE  INSURANCE,  vol.  9,  p.  567. 

OwnersKip, 

As  to  proof  of  ownership,  see  the  title  EVIDENCE,  vol.  5,  p.  316.  As  to 
allegation  of  ownership,  see  the  titles  BURGLARY  AND  HOUSEBREAKING, 
vol.  2,  p.  658;  LARCENY,  vol.  9,  p.  224.  See  also,  references  under  TITLE, 
OWNERSHIP  AND  POSSESSION, 

OWNER'S  RISK.— Sec  AT,  vol.  2,     p.  70. 

Oyer. 

See  the  title  PROFERT  AND  OYER. 

OYSTERS. 

I.  Ownership  of  Oyster  Beds,  620. 
II.  Location  and  Assignment  of  Oyster  Beds,  62i. 

III.  Offenses  against  Oyster  Laws,  623. 

IV.  Taxation,  625. 

CROSS  REPBRENCBS. 

Sec  the  titles  FISH  AND  FISHERIES,  vol.  6,  p.  142;  MANDAMUS,  vol.  10, 
p.  531;  NAVIGABLE  WATERS,  ante,  p.  340;  PENALTIES  AND  FORFEIT- 
URES;  STATE   TAXATION;  WATERS  AND  WATERCOURSES. 


I.  Ownership  of  Oyster  Beds. 

The  state  of  Virginia  is  the  owner  of 
native  oysters  in  her  waters.  Johnson 
T'.  Drummond,  20  Gratt.  419,  425;  Mc- 
Candlish  v.  Com.,  76  Va.  1002;  Hurst 
V,  Dulany,  84  Va.  701,  5  S.  E.  802. 

Where  not  restricted  by  the  United 
States  constitution,  a  state  is  entitled 
to  legislate  over  her  public  property 
and  regulate  its  use,  especially  fisheries 
and  oyster  beds  within  her  limits;  the 
same  being  the  common  property  of 
her  citizens,  never  ceded  to  the  United 
States.     Boggs  v.  Com.,  76  Va.  989. 

By  §  1338  of  the  Virginia  Code,  it  is 
declared,  that  "All  the  beds  of  the  bays, 
rivers,  creeks,  and  the  shores  of  the 
sea  within  the  jurisdiction  of  this  com- 
monwealth, and  not  conveyed  by  spe- 
cial grant  or  compact  according  to  law, 
shall  continue  and  remain  the  property 


of  the  commonwealth  of  Virginia,  and 
may  be  used  as  a  common  by  all  the 
people  of  the  state  for  the  purpose  of 
fishing  and  fowling,  and  of  taking  or 
catching  oysters  and  other  shell  fish, 
subject  to  the  provisions  of  chapters 
ninety-five,  ninty-six  and  njncty-seven, 
and  any  future  laws  that  may  be  passed 
by  the  general  assembly;  and  no  grant 
shall  hereafter  be  issued  by  the  regis- 
ter of  the  land  office  to  pass  any  estate 
or  interest  of  the  commonwealth  in 
any  natural  oyster  bed,  rock,  or  shoal, 
whether  the  said  bed,  rock,  or  shoal 
shall  ebb  bare  or  not."  And  §  1339, 
subject  to  the  provisions  of  the  sec- 
tion just  quoted,  extends  "the  limits 
or  bounds  of  the  several  tracts  of  land 
lying  on  the  said  bays,  rivers,  creeks, 
and  shores,  and  the  rights  and  privi- 
leges of  the  owners  of  such  lands  to 
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low  wat«r  mark,  but  no  further."  Tay- 
lor V.  Com.,  102  Va.  758,  765,  47  S.  E. 
875. 

"All  the  beds  of  the  bays,  rivers  and 
creeks,  and  the  shores  of  the  sea  within 
the  jurisdiction  of  the  commonwealth, 
and  not  conveyed  by  special  grant  or 
compact  according  to  law,  are  the 
property  of  the  commonwealth,  and 
may  be  used  as  a  common  by  all  the 
people  of  the  state  for  the  purposes  of 
fishing  and  fowling,  and  of  taking  and 
catching  oysters  and  other  shell  fish, 
subject  to  reservations  ancj  restrictions 
imposed."  McCandlish  v.  Com.,  76  Va. 
1002,   1004. 

Right  to  Maintain  Unlawful  Detainer. 
— T.,  having  under  the  act  of  April  1st, 
1873,  obtained  an  assignment  of  cer- 
tain oyster  beds,  for  the  planting  and 
sowing  of  oysters  for  one  year;  and 
having  paid  the  tax  and  had  the  beds 
staked  off  as  required  before  the  1st 
of  May,  1874,  has  such  an  exclusive 
interest  in  them,  that  he  may  maintain 
an  action  of  unlawful  detainer  against 
a  party  who  enters  upon  said  beds  and 
holds  them  against  him.  Power  v. 
Tazewells,    25    Gratt.    786. 

Though  the  act  of  April  18th,  1874, 
repealed  the  act  of  April  1st,  1873,  the 
repeal  could  not  defeat  the  interest 
which  had  been  vested  in  T.,  and  on 
which  he  had  paid  the  tax  before  the 
repealing  act  was  passed,  though  the 
beds  were  not  staked  off  until  after  its 
passage.  Power  v.  Tazewells,  25  Grattt. 
786. 

One  who  shows  no  application  to 
the  inspector,  or  assignment  of  grounds 
by  him,  or  notice,  or  receipt  for  rent 
paid,  has  no  property  in  oyster  grounds 
under  the  statute  and  can  not  main- 
tain the  action  of  unlawful  detainer 
for  them  against  one  who  is  not  a  mere 
wrongdoer  but  who  is  holding  under  a 
claim  of  right.  West  v.  Adams,  2  Va. 
Dec.  517. 

II.  Location  and  Assignment  of 
Oyster  Beds. 

Statutory    Provision.— Acts,    1883-84, 


p.  325,  §  6,  provides  that:  "If  any 
owner  or  occupier  of  land,  having  a 
water  front  thereon  suitable  for  plant- 
ing oysters,  shall  be  desirous  of  ob- 
taining a  location  thereon  for  planting 
them,  he  may  make  application  to  any 
inspector  for  the  county  in  which  he 
resides,  who  shall  assign  to  him,  on 
such  location  as  such  owner  or  occu- 
pant may  designate,  in  front  of  his  land,, 
a  quantity  sufficient  for  the  said  pur- 
pose, to  be  judged  of  by  said  inspector, 
subject  to  appeal  to  the  judge  of  the 
county  court  of  the  county  in  which 
said  land  is  located,  either  in  term  time 
or  vacation,  who  is  hereby  authorized 
to  take  cognizance  of  the  same,  and 
make  such  assignment  as  shall  seem 
proper;  provided,  that  the  said  assign- 
ment shall  not  exceed  one-fourth  of 
said  water  front,  which  shall  be  laid 
off  in  a  body;  and  provided,  further, 
that  the  privilege  thus  accorded  to  the 
riparian  owner  and  other  persons  here- 
inafter mentioned,  who  shall  have  as- 
signments made  to  them  for  planting 
and  propagating  oysters,  may  at  any 
time  be  revoked,  at  the  pleasure  of  the 
general  assembly,  said  revocation  to 
take  effect  eighteen  months  from  the 
date  of  revocation."  See  Va.  Code.  ? 
2137. 

Construction  of  Statute. — No  irrev- 
ocable priviledge  is  acquitable  under 
act  March  4th,  1884,  §  6,  as  the  right 
to  revocation  is  expressly  therein  re- 
served to  the  legislature.  Purcell  i\ 
Conrad,  84  Va.  557,  5  S.  E.  545. 

Application  for  Location.— Code,  § 
2137,  provides  that  applications  for  as- 
signments of  oyster  planting  grounds 
shall  be  made  to  the  oyster  inspector, 
and  state  certain  facts,  that  notice 
thereof  shall  be  posted,  and  that  thirty 
days  after  the  expiration  of  such  notice 
the  inspector  shall  survey  and  assign 
the  grounds  so  applied  for;  and  the 
statute  further  provides  that  no  one 
who  has  not  paid  the  rent  in  full  for 
one  year  in  advance  and  received  a  re- 
ceipt for  it  shall  be  considered  a  renter 
of  such  grounds.    It  was  held,  that  one 
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claiming  as  a  renter  shows  no  right 
to  possession  where  he  fails  to  show 
either  an  application,  or  notice  of  ap- 
plication, or  assignment  by  the  inspec- 
tor, or  that  he  has  paid  the  rent  in  ad- 
vance as  required,  and  has  a  receipt. 
West  V.  Adams,  2  Va.  Dec.  517. 

May  Be  VerbaL — Under  the  pro- 
visions of  §  2137  of  the  Code,  it  is  not 
necessary  that  an  application  to  .  an 
oyster  inspector  for  a  location  to  plant 
oysters  should  be  in  writing.  If  in  all 
other  respects  the  application  conforms 
to  the  law,  a  verbal  application  is  suffi- 
cient. Sinclair  v.  Quackenbvsh,  101 
Va.  M5,  43  S.  E.  354. 

Doty  Quasi  JudidaL — The  duty  im- 
posed upon  an  oyster  inspector  of  de- 
termining whether  a  certain  area  is 
such  as  under  the  law  can  not  be  as- 
signed to  a  tenant,  or  is  part  of  the 
oyster  planting  ground  of  the  state, 
requires  the  consideration  of  evidence, 
and  is  quasi  judicial  in  its  nature,  and 
hence  the  manner  of  its  exercises  can 
not  be  controlled  by  mandamus.  Rowe 
V.  Drisgell,  1<K>  Va.  137,  40  S.  K.  «09. 
Thurston   v.    Hudgins,   93   Va.   780,   20 

5.  E.  966. 

Quantity  of  Land  Assigned. — By  an 
act  of  assembly,  in  force  April  1st, 
1873,  the  owner  or  occupier  of  land 
having  a  water  front,  suitable  for  plant 
ing  or  sowing  oysters  thereon,  might 
have  so  much  of  the  "beds  or  shores 
assigned  to  him  by  the  inspector  of 
the  district,  for  his  exclusive  use  and 
occupancy  for  the  period  of  one  year, 
as  the  inspector  might  deem  necessary 
for  the  quantity  proposed  to  be  planted 
or  sowed."  (Sess.  Acts,  1872-73,  ch. 
333,  §§  6,  7,  8.)  Power  v.  Tazewells, 
25  Gratt.  786. 

One  Assignment. — Under   ch.   254,   § 

6,  acts,  1883-84,  there  can  be  but  one 
assignment  for  planting  oysters.  If 
there  has  been  an  assignment  to  the 
tenant  (occupier),  the  owner  is  not  en- 
titled to  another  assignment  on  the 
same  water  front,  and  such  assignment 
is  void.  Hurst  v.  Dulany,  84  Va.  701, 
5   S.   E.  802. 


Under  ch.  254,  {  «,  acts,  1883-84,  an 
assignment  for  planting  oysters  may  be 
made  to  the  owner  or  occupier  but  not 
to  both  if  the  full  quantity  has  been 
once  assigned.  The  inspector  may, 
however,  assign  occupied  bottom  but 
in  such  case  the  planter  has  eighteen 
months  in  which  to  remove  his  oysters 
already  planted.  Hurst  v.  Dulany,  84 
Va.  701,  5  S.   E.  802. 

Unoccupied  Portion, — Under  said  § 
6,  the  inspector  is  not  bound  first  to 
assign  an  unoccupied  portion  of  the 
water  front.  Hurst  v.  Dulany,  84  Va. 
701,  5   S.   E.   802. 

Conditional   Apptication A    request 

to  an  inspector  of  oysters,  that  if  any- 
one else  applied  for  certain  ground  for 
plantiag  and  propagating  oysters,  then 
the  party  preferring  the,  request  should 
be  allowed  to  take  it,  is  not  such  an 
application  for  location  as  the  law  con- 
templates or  requires.  The  main  ob- 
ject of  the  oyster  law  is  to  obtain  rev- 
enue, and  this  woald  be  defeated  if 
such  condkiooal  applications  were  per- 
mitted. The  ground  being  unoccupied 
is  opea  to  location  to  him  who  first  ap- 
plies for  it  in  the  raa«ner  provided  by 
the  statute.  The  mere  fact  that  other 
parties  had  previoasly  rented  the 
ground,  under  a  former  statute,  gives 
them  no  superior  claim  thereto  over 
other  applicants  who  have  complied 
with  the  statute.  Coleman  v.  Claytor, 
93  Va.  20,  24  S.  E.  463. 

Instruction. — In  action  to  recover 
possession  of  the  oyster  bottom  as- 
signed plaintiff  under  ch.  254,  §  6,  acts. 
1883-84,  it  was  improper  for  the  trial 
court  to  instruct  the  jury  that,  if  they 
believed  the  plaintiff  was  in  possession 
of  this  bottom  under  the  assignment, 
they  should  find  for  him.  Hurst  v. 
Dulany,   84   Va.   701.   5   S.    E.   802. 

'*At  trial  of  said  action  an  instruction 
based  on  the  idea  that  the  defendant 
might  resist  the  claim  of  the  state  ,to 
the  oyster  bottom  in  question  by  proof 
of  long  possession  thereof  was  im- 
proper, as    time   runs    not   against   the 
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state."     Hurst  v.   Dulany,   84  Va.  701, 
5   S.    £.   802. 
Power  as  to  Lrimits  and  Bpundarie& 

— Under  existing  statutes  the  liniits 
and  boundaries  of  the  natural  oyster 
rocks,  beds,  and  shoals  in  every  county 
are  conclusively  established  by  the  sur- 
vey and  report  required  to  be  made  un- 
der the  direction  and  control  of  the 
fish  commissioner.  The  only  question 
which  the  oyster  inspector  is  required 
to  determine,  in  reference  to  these  mat- 
ters, is  whether  a  particular  oyster 
rock  is  natural  oyster  rock  according 
to  said  survey  and  report.  If  so,  and 
stakes  have  been  placed  on  the  natural 
oyster  rock  or  beds,  it  is  made  his  im- 
perative duty  to  have  them  removed. 
He  has  no  discretion  in  the  matter, 
and,  although  he  has  to  determine  these 
facts,  his  duties  are  wholly  ministerial, 
and  performance  thereof  may  be  en- 
forced by  mandamus.  Lewis  v.  Chris- 
tian, 101  Va.  135,  43  S.  E.  331. 

The  legislature  passed  on  the  3d  of 
March,  1898,  an  act  which  directed  that 
the  *'county  of  King  and  Queen  may 
at  its  discretion  appoint  three  commis- 
sioners, whose  duty  it  shall  be  to  go 
on  the  natural  oyster  beds,  rocks  and 
shoals  in  York  river,  in  the  county  of 
King  and  Queen,  and  take  with  them 
the  county  surveyor  or  any  competent 
surveyor,  and  the  oyster  inspector  of 
King  and  Queen  county,  and  lay  oflF 
and  designate  by  metes  and  bounds  all 
of  said  natural  oyster  rocks,  beds  and 
shoals,  and  cause  the  surveyoc  to  make 
an  accurate  survey  and  plots  of  the 
same,  and  when  said  survey  and  plots 
are  made  the  said  commissioners  shall 
make  this  report  to  the  county  court, 
with  said  surveys  and  plots  accompany- 
ing it.  Provided,  however,  that  noth- 
ing in  this  act  shall  permit  a  survey  of 
any  grounds  which  have  been  assigned 
to  any  citizen  of  this  commonwealth 
for  the  purpose  of  planting  and  propa- 
gating oysters,,  or  in  any  manner  im- 
pair any  vested  interest  in  such 
grounds  acquired  by  such  citizen  under 


the  laws  of  Virginia  regulating  the  as- 
signment of  oyster  planting  ground." 
Acts,  1897-98,  p.  893,  §  1.  Rowe  v. 
Drisgell,   100  Va.   137,  40   S.   E.  609. 

"It  was  the  duty  of  such  inspector, 
when  called  upon  by  any  one  who  de- 
sired to  make  a  location  or  entry  of 
oyster  grounds,  to  ascertain  whether 
the  location  desired  was  such  ground 
as,  under  the  law,  could  be  set  apart 
for  the  exclusive  use  of  the  applicant. 
To  do  this,  it  would  be  necessary  for 
the  inspector  to  determine  whether  the 
location  in  question  contained  any 
natural  oyster  bed,  rock,  or  shoal; 
whether  it  conflicted  with  the  claims 
of  riparian  owners  who  had  superior 
rights  under  the  statute,  or  was  for  any 
other  reason  not  subject  to  location  by 
such  applicant.  This  would  require  the 
examination  of  the  premises,  the  in- 
vestigation of  facts,  the  forming  of  his 
judgment  thereon.  It  is  clear,  there- 
fore, that  the  duties  of  such  inspector 
are  not  purely  ministerial,  but  quasi 
judicial,  in  their  nature,  requiring  the 
exercise  of  judgment  and  discretion  in 
their  performance."  Rowe  v.  Drisgell, 
100  Va.  137,  40  S.   E.  609. 

An  inspector,  in  the  assignment  of 
oyster  grounds,  acts  in  a  quasi  judicial 
capacity,  and  can  not  be  compelled  by 
mandamus  either  to  exercise  his  dis- 
cretion or  to  undo  what  he  has  already 
done  in  the  exercise  thereof.  Thurs- 
ton V.  Hudgins,  93  Va.  780,  20  S.  E. 
966.  See  the  title  MANDAMUS,  vol. 
9,  p.  531. 

III.  Offenses  against  Oyster 
Laws. 

Dredging  for  Oysters.— March  6th, 
1880,  is  as  follows:  "If  any  person 
shall  take  or  catch  oysters  with  dredges 
or  instruments  other  than  ordinary  oys- 
ter tongs  within  the  waters  of  this 
state,  he  shall  be  deemed  guilty  of  a 
felony,  and  upon  conviction  shall  be 
confined  in  the  penitentiary  not  less 
than  one  nor  more  than  three  years, 
and  shall  forfeit  to  the  commonwealth 
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the  vessel  or  boat  so  employed,  which 
shall  be  sold  at  public  auction  by  the 
sheriff  within  ten  days  after  said  con- 
viction," etc.  Boggs  V,  Com.,  76  Va. 
989,  992. 

Staking  Natural  Oyster  Bed.— By  § 
2153  of  the  Code,  as  amended  by  aji 
act  of  assembly  approved  February  25, 
1892  (acts,  1891-92,  p.  599),  it  is  pro- 
vided that:  ''It  shall  not  be  lawful  for 
any  person  to  stake  in  or  use  for  the 
purpose  of  planting  oysters  or  shells, 
or  for  depositing  oysters  while  making 
up  a  cargo  for  market,  any  natural 
oyster  bed,  rock,  or  shoal,  or  any  part 
thereof,  nor  shall  any  person  who  may 
have  occupied  and  staked  off  such  nat- 
ural bed,  rock  or  shoal,  continue  to  oc- 
cupy the  same;  and  any  person  violat- 
ing this  provision  shall  be  lined  not 
less  than  fifty  nor  more  than  one  thou- 
sand dollars  for  each  offense.  Each 
Inspector  shall  require  any  such  per- 
son within  his  district  to  remove  all 
stakes,  watch  houses,  or  other  obstruc- 
tions from  said  natural  beds,  rocks,  or 
shoals,  and  if  after  notice  such  person 
refuses  to  remove  his  stakes  or  other 
obstructions,  the  same  shall  be  removed 
by  the  inspector  at  the  cost  of  the  of- 
fender, who  shall  also  be  fined  for  fail- 
ure to  remove  such  stakes,  watch 
houses  or  other  obstructions  not  less 
than  ten  nor  more  than  one  hundred 
dollars."  Lewis  v.  Christian,  101  Va. 
135,  43   S.   E.  331. 

Planting  by  Nonresidents. — By  an 
act  approved  March  14,  1872,  it  was 
provided  that  no  person  not  a  resident 
of  Virginia  should  be  allowed  to  take 
or  plant  oysters  in  the  waters  thereof. 
This  act,  however,  was  repealed  by  the 
act  of  April,  1873.  By  this  latter  act 
nonresidents  of  the  state  were  not  pro- 
hibited from  planting  oysters  in  the 
waters  of  Virginia.  Where  a  person 
was  indicted  for  planting  oysters  in 
the  waters  of  Virginia  because  of  his 
being  a  nonresident,  it  was  held,  that 
if  the  act  was  charged  to  have  been 
committed  while  the  act  of  1873  was  in 
force,   that  the  planting  of  oysters  by 


nonresidents  at  that  time  was  not  an 
offense,  and  the  indictment  would  not 
lie.    McCready  v.  Com.,  27  Gratt.  982. 

Power     to     Confiscate    Vessels. — In 
passing  the  act  of  6th  of  March,  1880, 
!  (acts,    1879-80,    p.    197),    the    object    oi 
I  the    legislature    was    to    forfeit    vessels 
'  employed  in  violating  the  oyster  laws; 
I  but  that  act  contains  no  provision  for 
'  any    process    against    the    vessels,    and 
!  none   whereby   the   owner   may    appear 
.  and  controvert  the  claim  of  the  com- 
I  monwealth.     And  so  far  as  it  attempts 
the  confiscation  of  the  property  of  per- 
sons not  convicted  of  the  offense,  that 
I  act  is  void,     Boggs  v.  Com.,  76  Va.  989. 
j      A  state  is  also  entitled  to  exact  the 
!  forfeiture  (A  vessels  employed  in  violat- 
I  ing  her  oyster  laws,  though  the  owner 
be   not   implicated   in   the   offense,   and 
the    vessels    so    employed    without    hi» 
I  consent  or  knowledge.    Boggs  v.  Com., 
I  76    Va.    989. 

I  Prosecutions  for  Unlawful  Fishing. 
I —See  the  title  FISH  AND  FISH- 
I  ERIES,  vol.  6,  p.  144. 

Disposal  of  Seiaed  Oysters. — On 
I  board  vessels  seized  whilst  employed 
I  in  violating  the  act  of  March  6th,  1S80 
I  (acts,  1879-80,  p.  197),  were  cargoes  of 
\  oysters.  These,  the  justices,  examining 
the  captains,  who  were  prisoners,  or- 
dered the  sheriff  to  sell  and  hold  the 
net  proceeds  until  the  decision  of  the 
cases.  These  prisoners  in  writing  di- 
rected the  sheriff  to  pay  the  proceeds 
to  their  attorney,  M.,  for  his  services. 
After  the. prisoners  had  been  convicted 
in  the  county  court,  M.  petitioned  that 
court  to  order  the  sheriff  to  pay  him 
the  proceeds.  The  commonwealth  re- 
sisted, but  the  county  court  entered  the 
order;  which,  on  error,  the  circuit 
court  reversed,  and  adjudged  the  com- 
monwealth entitled  to  receive  the 
money.  On  error  to  this  court,  it  was 
held,  the  state  can  be  sued  only  in  the 
tribunals  designated  by  her,  and  she 
has  not  designated  the  county  courts; 
but  the  state  instituted  these  proceed- 
ings in  the  county  court,  and  the  de- 
mand made  by  M.*s  petition  is  in  the 
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nature  of  a  counter  claim,  and  is  not 
a  direct,  original  suit  against  the  state. 
McCandlish  v.  Com.,  76   Va.   1002. 

As  that  act  does  not  attempt  to  for- 
feit the  cargoes  of  vessels  employed  in 
violating  its  proyisions,  the  common- 
wealth acquired  no  title  to  the  oysters 
by  forfeiture.  McCandlish  v.  Com.,  76 
Va.    1002. 

As  the  commonwealth  had  no  title 
to  the  oysters,  she  could  not  of  course 
be  entitled  to  receive  the  proceeds. 
McCandlish  v.   Com.,  76  Va.   1002. 

As  the  oyster  beds  belonging  to  the 
commonwealth  are  common  to  all  her 
citizens,  subject  to  certain  restrictions 
as  to  the  mode  of  taking  them,  and  it 
does  not  appear  affirmatively  that  the 
oysters  were  tortuously  taken,  the 
commonwealth  acquired  no  right  of 
detention  as  upon  recaption.  Mere 
seizure  gave  no  right  of  property.  Mc- 
Candlish V.  Com.,  76  Va.  1002. 

Defective  Indictments. — An  indict- 
ment for  taking  oysters  with  ordinary 
oyster  tongs,  without  paying  the  tax 
prescribed,  charges  no  offense.  The 
tax  intended  by  the  statute  is  a  tax  on 
sales  of  oysters  so  taken,  and  not  for 
the  taking.  Const.  Va.,  art.  10,  §  2; 
Morgan  v.  Com.,  26  Gratt.  992.   (1875.) 

Repealed  by  Implication. — The  acts 
of  April  28,  1887,  and  March  5,  1888, 
prohibit  dredging  on  private  oyster 
grounds,  and  fix  a  penalty  therefor. 
The  act  of  March  3,  1898,  which 
amends  and  re-enacts  these  acts  also 
prohibits  such  dredging  but  fixes  no 
penalty.  Held,  since  the  latter  act  was 
intended  to  embrace  the  whole  subject 
of  oysters,  the  provision  against  such 
dredging  was  repealed  by  implication. 
Somers  v.  Com.,  97  Va.  759,  33  S.  E. 
381. 

Compact  of  1785  between  Virginia 
and  Maryland. — As  to  the  compact  of 
1785,  between  Virginia  and  Maryland, 
sec  the  title  FISH  AND  FISHERIES, 
vol.  6,  p.  142. 

IV.  Taxation. 

See  generally,  the  title  TAXATION. 


Right  of  Taxation.— The  state,  being 
the  owner  of  the  native  oysters  in  her 
waters,  has  a  right  to  turn  them  to  ac- 
count for  purposes  of  revenue  by 
means  of  taxation;  and  she  is  author- 
ized to  employ  such  means  for  the  col- 
lection of  the  tax  as  may  seem  to  be 
most  efficient.  Johnson  v.  Drummond, 
20  Gratt.   41S,  425. 

DiH>osition  of  Proceeds. — Where 
parties  have  been  convicted  under  act 
of  March  6th,  1880  (acts,  1879-80,  page 
1«7),  for  violating  the  oyster  laws,  and 
the  vessels  employed  therein  have  been 
forfeited  and  sold  under  order  of  court, 
and  the  proceeds  remain  under  the 
court's  control,  and  other  parties  en- 
titled to  those  proceeds,  petition,  there- 
for, the  proceedings  are  not  criminal, 
but  civil;  and  from  a  judgment  in  favor 
of  the  petitioners,  the  commonwealth 
is  entitled  to  an  appeal  for  errors  un- 
der Code,  1873,  ch.  178,  §  3,  provided 
the  amount  in  controversy  exceeds  the 
minimum  jurisdictional  sum.  Com.  v. 
Mister,  79  Va.  5. 

Where  such  issue  is  whether  or  not 
such  petitioners  owned  the  forfeited 
vessels  at  the  time  of  the  violations  of 
said  act,  whereof  the  parties  were  con- 
victed, the  record  of  the  conviction  of 
those  parties  is  irrelevant  to  that  is- 
sue and  inadmissible  as  evidence  at  the 
trial.  And  so,  likewise,  are  all  instruc- 
tions which  are  predicated  on  that  con- 
viction. But  an  instruction  is  proper 
which  tells  the  jury  to  find  for  the  pe- 
titioners, if,  from  the  evidence,  they 
believe  the  petitioners  owned  the  ves- 
sels at  the  time  of  the  violation  of  the 
act,  and  that  no  employment  of  said 
vessels  in  illegal  oyster  catching  shall 
be  considered  by  the  jury  in  determin- 
ing their  verdict.  Com.  v.  Mister,  79 
Va.  5. 

Constitutionality  of  Statute.— Code. 
1887,  §  2134,  as  amended  by  acts,  1894, 
p.  778,  requiring  oyster  inspectors  to 
collect  "all  fines,  taxes  and  all  sums 
due,  or  would  be  due."  on  oyster 
ground  rented,  or  used  and  not  rented. 
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collect  the  same  which  a  county  treas- 
urer has  for  the  collection  of  taxes," 
and  conferring  "the  same  powers  to 
and  also  giving  said  inspectors  power 
to  remove  enough  oysters  to  pay  the 
same,  is  not  unconstitutional,  as  al- 
lowing the  inspector  to  impose  fines, 
as  the  fine  is  imposed  by  the  statute 
itself.     Thomas  v.  Rowe,  2  Va.  Dec.   113. 

Under  said  act  the  inspector  may 
collect  back  rents,  and  is  not  confined 
to  the  sale  of  oysters,  but  may  pursue 
all  remedies  given  a  county  treasurer 
for  collecting  taxes.  Thomas  v.  Rowe, 
2  Va.  Dec,  113. 

Licensing  of  Vessels. — The  seventh 
section  of  the  act  passed  March  3, 
18M,  entitled  "An  act  imposing  a  tax 
on  oysters"  (sess.  acts,  1865-66,  p.  75), 
conUins  the  following  provision: 
"Every  captain  or  officer  of  a  vessel 
which  shall  be  employed  in  carrying 
oysters  taken  in  the  waters  of  Vir- 
ginia, shall  obtain  from  an  inspector 
a  license,  for  which  he  shall  pay  to 
said  inspector  a  tax  of  three  dollars 
per  ton  for  every  ton  said  vessel  may 
measure,  according  to  the  customhouse 
enrollment  or  license;  and  it  shall  be 
the  duty  of  every  such  captain  or  of- 
ficer to  have  said  license  framed,  and 
so  set  or  placed  upon  the  quarter-deck 
or  binnacle  of  his  vessel,  as  to  be  ex- 
posed to  the  full  view  of  every  person 
who  may  board  said  vessel;  which  li- 
cense shall  authorize  such  vessel  to 
carry  away  oysters  for  one  year."  The 
twelfth  section  of  the  act  authorizes 
the  inspector  to  attach  the  vessel  and 
appurtenances  of  any  captain  or  of- 
ficer failing  or  refusing  to  obtain  the 
license  and  pay  the  tax  provided  for  in 
the  seventh  section;  and  invests  him 
with  all  the  powers  and  duties  of  a 
sheriff  for  the  collection  of  other  taxes. 
Johnson  v.  Drummond,  20  Gratt.  419, 
420. 

Right  to  Test  Law.— A  statute  re- 
quires the  captain  or  other  officer  of  a 
vessel  engaged  in  the  oyster  trade  to 
take  out  a  license.  A  number  of  such 
captains   or   officers   may   unite   in  one 


bill  to  enjoin  the  sale  of  their  vessels, 
and  test  the  constitutionality  of  the 
act.  Johnson  v.  Drummond,  20  Gratt 
41S. 

Tonnage  Duty.— The  7th  section  of 
the  act  of  March  3,  1866,  entitled  an 
act  imposnig  a  duty  on  oysters,  im- 
poses a  tonnage  duty,  and  is,  therefore, 
in  violation  of  the  constitution  ot  the 
United  States,  art.  1,  {  10.  Johnson  v. 
Drummond,  20  Gratt.  419.  See  also, 
the  title  CONSTITUTIONAL  LAW. 
vol.  3,  p.   171. 

Return  of  Torg-nan. — A  statute 
which  requires  each  tongman  to  make 
a  return  of  the  sales  of  oysters  made 
by  him  during  the  week  preceding,  and 
which  imposes  a  tax  on  such  sales 
equal  to  the  amount  of  tax  levied  by 
the  state  on  any  other  species  of  prop- 
erty, and  which  prescribes  penalties  for 
failure  to  make  such  returns,  but  which 
allows  such  tongman,  if  he  prefers,  to 
pay  a  sum  certain  fixed  by  the  statute 
in  lieu  of  such  tax,  is  constitutional, 
and  is  not  in  conflict  with  §  1,  art.  10, 
of  the  constitution,  nor  with  §  2,  art 
10,  but  is  in  strict  conformity  with  the 
latter  section.  The  uniformity  of  the 
tax  is  not  affected  by  the  manner  in 
which  the  value  of  the  property  is  as- 
certained, nor  by  the  fact  that  the  tax 
is  payable  weekly,  nor  by  the  fact  that 
penalties  are  prescribed  for  failure  to 
make  prompt  returns,  nor  by  the  privi- 
lege extended  of  paying  a  sum  in  gross 
in  lieu  of  the  tax  prescribed.  Nor  is 
such  tax  a  license.  Nor  is  it  an  income 
tax  within  the  meaning  of  §  4,  art  10, 
of  the  constitution.  Com.  v.  Brown, 
91  Va.  762,  21  S.  E.  357. 

Jurisdiction  of  Court. — One  who  has 
restrained  an  oyster  inspector  from 
collecting  fees  and  fines  under  Code, 
1887,  §  2134,  as  amended  by  act,  March 
5,  1894,  on  the  ground  that  the  act  ia 
unconstitutional,  can  not  dispute  the 
jurisdiction  of  the  supreme  c^urt  oi 
appeals,  to  which  an  appeal  may  be 
tpken  in  all  cases  involvir.ii  ihe  con- 
stitutionality of  a  statute.  Thomas  v. 
:J«.A\c.  2  Va    Pec.  113. 
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PAIN  AND  PENALTY.— A  person  convicted  and  sentenced  for  a  felony  •• 
afterwards  pardoned  by  the  executive,  releasing  him  from  all  pains,  penalties 
and  forfeitures  incurred  by  the  conviction  and  sentence.  Previous  to  the  pardon 
an  execution  had  been  issued  for  the  costs  incurred  in  his  prosecution  by  the 
commonwealth.  It  was  held,  that  the  pardon  did  not  release  him  from  these 
costs.  The  court  said:  "Now,  payment  of  the  costs  of  the  prosecution  can  not 
be  regarded  as  a  pain,  penalty  or  forfeiture,  within  the  meaning  of  the  pardon. 
The  term  'pain'  imports  some  bodily  suffering  or  corporeal  infliction."  Anglea 
V.  Com.,  10  Gratt.  696.     See  generally,  the  title  PARDON. 

•Panel. 

See  the  title  JURY,  vol.  9,  p.  24. 

Paper  Money. 

See  the  title  PAYMENT. 

PAPERS.— In  State  v.  Cain,  20  W.  Va.  707,  it  is  said:  "Section  12  of  ch.  131 
of  the  Code,  provides  that  'papers  read  in  evidence  though  not  under  seal  may 
be  carried  from  the  bar  by  the  jury.'  This  section  evidently  refers  to  documen- 
tary evidence  and  not  to  depositions.  If  depositions  had  been  by  the  legislature 
intended  to  be  included  among  papers  thaf  might  be  carried  from  the  bar  by  the 
jury,  a  different  designation  would  have  been  made.  Depositions  in  legal  par- 
lance are  not  known  as  papers.'' 

Paper  Title. 

*See  the  title  EJECTMENT,  vol.  4,  p.  878. 

PARALLEL.— See  ALONG,  vol.  1,  p.  305. 

In  Postal  Telegraph  Co.  v.  Farmville,  etc.,  R.  Co.,  96  Va.  661,  665,  32  S.  E. 
468,  it  is  said:  "'Parallel,'  as  used  in  §  1287,  does  not  have  its  primary  and 
scientific  meaning  'as  lines  extended  in  the  same  direction  and  in  all  pares 
equally  distant.'  That  definition  can  in  no  case  be  applied  to  a  line  of  railway, 
for  BO  railway  line  is,  we  believe,  mathematically  straight.  The  legislature 
merely  intended  to  say  that  the  telegraph  line  should  be  'along  and  parallel  to,' 
in  the  sense  of  'conforming  to,'  'having  the  same  direction  of,  tendency  with* 
the  railroad,  m  order  to  guard  against  any  undue  interference  with  or  hindrance 
of  the  railroad  company  in  the  enjoyment  of  its  property."  Compare  Postal 
Tel.  Cable  Co.  v.  Norfolk,  etc.,  R.  Co.,  88  Va.  920,  14  S.  E.  803. 

PARAPHLEGIA.— Bowen  v.  Huntington,  35  W.  Va.  682,  14  S.  E.  217. 

Parcels,  Bill  of. 

See  the  title  PAROL  EVIDENCE. 

PARCENARY,  ESTATES  IN. 

L  Definitions  and  Distinctions,  6^8. 
II.  Nature  and  Incidents,  628. 
III.  Severance,  629. 

A.  By  Partition,  629. 

B.  By  Alienation,  629. 
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IV.  Rights,  Duties  and  Liabilities  of  Coparceners,  629. 

A.  As  between  Themselves,  629. 

1.  Account  of  Reals  and  erofits.  629. 

2.  Improvements  and  Repairs,  629. 

3.  Use  and  Occupation,  629.  ' 

B.  As  to  Third  Parties.  629. 

1.  Husband  of  Coparcener,  629. 

2.  Purchaser.  629. 

V.  Pleading  and  Practice,  629. 

CROSS  REFERENCES. 

See  the  titles  JOINT  TENANTS  AND  TENANTS  IN  COMMON,  vol.  8. 
p.  89;  LIMITATION  OF  ACTIONS,     vol.  9,  p.  367;  PARTITION. 

As  to  adverse  possession,  see  the  titles  ADVERSE  POSSESSION,  vt>l.  1.  i>. 
212;  JOINT  TENANTS  AND  TENANTS  IN  COMMON,  vol.  8,  p.  127.  As 
to  whether  seizin  in  fact  is  necessary  in  order  that  parties  may  inherit  a<  heirs. 
sec  the  title  DESCENT  AND  DISTRIBUTION,  vol.  4,  p.  601.  As  to  purcha>e 
of  outstanding  title  by  one  coparcener,  see  the  title  JOINT  TENANTS  AND 
TENANTS  IN  COMMON,  vol.  8,  p.  120.  As  to  setting  aside  deeds  of  copar- 
ceners, sec  the  title  PARTITfON.  As  to  the  effect  of  partition  between  co- 
parceners, see  the  title  PARTITION. 


I.  Definitions  and  Distinctions. 

The  term  "parceners"  applies  only  to 
owners  of  lands  descended  by  inherit- 
ance. They  are  seized  of  their  shares 
by  descent  from  a  common  ancestor. 
2  Bl.  Comm.  187;  Ward  v.  Ward,  40 
W.  Va.  611,  21  S.  E.  746,  52  Am.  St. 
Rep.  911;  Boiling  v,  Teel,  76  Va.  487; 
Hull   V.    Hull,    26  W.   Va.   1. 

A  widow  entitled  to  dower  is  not  a 
coparcener  with  the  heirs  at  law  under 
the  statute  concerning  partition.  Hull 
V.  Hull,  26  W.  Va.  1;  Casto  v.  Kintzel, 
27  W.  Va.  750.  756.  See  also,  White  v. 
White,  16  Gratt.  264. 

Coparceners  Distinguished  from  Joint 
Tenants  and  Tenants  in  C^^mmon. — As 
to  distinction  between  coparceners  and 
tenants  in  common  and  joint  tenants, 
see  the  title  JOINT  TENANTS  AND 
TENANTS  IN  COMMON,  vol.  8, 
p.  92. 

II.  Nature  and  Incidents. 

See  also,  the  title  JOINT  TEN- 
ANTS AND  TENANTS  IN  COM- 
MON, vol.   8,  p.   89. 

The  relation  of  trust  and  confidence 
which  coparceners  sustain  to  each  other 


'  is  the  same  whether  the  title  of  the 
ancestor  to  the  property  in  question 
]  be  good  or  bad.  And  where  the  title 
,  of  the  ancestor  is  defective,  and  one 
coparcener  subsequently  acquires  the 
legal  title,  he  holds  the  same  in  trust 
for  the  benefit  of  all  the  coparceners, 
if  they  choose,  within  a  reasonable 
time,  to  claim  the  benefit  of  the  ac- 
quisition by  paying,  or  offering  to  pay, 
their  proportion  of  the  price  paid.  Pil- 
lr)w  V.  Southwest  Va.  Imp.  Co.,  92  Va. 
144,   145,  23   S.   E.    32. 

The  Rule  as  to  Possession.— The 
possession  of  one  coparcener  is  the 
possession  of  all.  Poindexter  v.  Jeffries, 
15  Gratt.  363,  378:  Pillow  v.  Southwest 
Va.  Imp.  Co.,  92  Va.  144,  23  S.  E.  32; 
Caperton  v.  Gregory,  11  Gratt.  505; 
Cooey  V.  Porter,  22  \V.  Va.  120,  125; 
Stonestreet  v.  Doyle.  75  Va.  356.  379. 
See  also,  Hannon  v.  Hounihan,  85  Va. 
429,  12  S.  E.  157;  Purcell  v.  Wilson,  4 
Gratt.   16. 

Actual  possession  of  land  descended 
to  several  heirs  by  some  of  the  co- 
parceners gives  actual  possession  to  a 
married  woman  coparcener,  so  as  to 
entitle   her  husband  to  curtesy  in   her 
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share,  though  he  or  she  were  never  in 
actual  possession.  Bragg  v.  Wiseman, 
55  W.  Va.  330,  47  S.  E.  90.  See  the 
title  JOINT  TENANTS  AND  TEN- 
ANTS IN  COMMON,  vol.  8,  p.  127. 

III.  Severance. 

A.  BY  PARTITION. 

See  the  title  PARTITION.  See  also, 
the  title  JOINT  TENANTS  AND 
TENANTS  IN  COMMON,  vol.  8,  p. 
145. 

B.  BY  ALIENATION. 

Sec  the  title  JOINT  TENANTS 
AND  TENANTS  IN  COMMON,  vol. 
8,  p.  122. 

IV.  RightB.  DutieB  and  Lia- 
bilitieB  of  Coparceners. 

A.  AS  BETWEEN  THEMSELVES. 
1.    Account  of  Rents  and  Profits. 

One  parcener  receiving  more  of  the 
rents  and  profits  than  his  share,  is 
liable  to  his  coparceners  in  an  action 
of  account.  Va.  Code,  1873,  ch.  142,  § 
14.  Fry  V.  Payne,  82  Va.  759,  1  S.  E. 
197.  See  the  title  JOINT  TENANTS 
AND  TENANTS  IN  COMMON,  vol. 
8,  p.  116. 
S.   Improvements  and  Repairs.   . 

See  the  title  JOINT  TENANTS 
AND  TENANTS  IN  COMMON,  vol. 
8,  p.  116, 

As  to  effect  of  conveyance  between 
coparceners  upon  a  pre-existing  demand 
for  improvements  made  by  the  grantor, 
see  the  title  JOINT  TENANTS  AND 
TENANTS  IN  COMMON,  vol.  8,  p. 
122. 
S.   Use  and  Occupation. 

See  the  title  JOINT  TENANTS 
AND  TENANTS  IN  COMMON,  vol. 
8,    p.    106. 

Set-Off. — As  to  set-off  against  im- 
provements, see  the  title  JOINT  TEN- 
ANTS AND  TENANTS  IN  COM- 
MON, vol.  8,  p.  106. 

B.  AS  TO  THIRD  PARTIES. 
1.    Husband  of  Coparcener. 

Where  a  wife  becomes  interested  as 


a  coparcener  in  a  tract  of  land,  inherit- 
ing the  same  from  her  deceased  father, 
her  husband,  if  he  is  entitled  to  cur- 
tesy by  reason  of  issue  of  the  mar- 
riage, can  make  a  valid  partition  of  the 
land  with  the  other  heirs  of  the  de- 
cedent, either  by  written  agreement,  or 
by  parol,  or  partly  by  writing  and 
partly  by  parol.  Arnold  v.  Bunnell,  43 
W.   Va.  473,  26   S.   E.  359. 

If  such  husband  and  his  wife  at- 
tempt to  make  a  deed  for  the  portion 
of  land  so  partitioned  to  a  third  party, 
which  is  void  as  to  the  wife  by  reason 
of  a  defective  certificate  of  acknowledg- 
ment, the  party  to  whom  said  convey- 
ance is  made  will  only  take  the  life 
estate  of  the  husband,  and  the  wife  or 
those  claiming  under  her  will  have  no 
right  of  entry  until  the  death  of  said 
husband.  Arnold  v.  Bunnell,  42  W.  Va. 
473,  26   S.   E.  359. 

Rents  and  Profits. — As  to  rents  and 
profits  of  real  estate  held  by  copar- 
cener, see  the  title  HUSBAND  AND 
WIFE,  vol.  7,  p.  178. 

2.    Purchaser. 

One  of  two  coparceners  contracts  to 
sell  a  small  part  of  a  tract  of  land,  pro- 
fessing to  act  for  both,  though  without 
authority,  and  the  other  coparcener 
does  not  consent  to  the  sale.  •  Both 
coparceners  afterwards  convey  the 
whole  tract  to  a  grantee  having  full 
notice  of  the  agreement.  The  land 
sold  is  but  a  small  part  either  in  quan- 
tity or  value  of  one  moiety  of  the  tract. 
Held,  that  the  grantee  will  be  com- 
pelled to  perform  the  agreement.  Mc- 
Kee  V.  Barley,  11  Gratt.  340.  See  gen- 
erally, the  title  VENDOR  AND  PUR- 
CHASER. 

V.  Pleading  and  Practice. 

As  to  recovery  by  one  coparcener  in 
ejectment  of  the  share  of  his  copar- 
cener, see  the  title  JOINT  TENANTS 
AND  TENANTS  IN  COMMON,  vol. 
8,  p.  147. 

Right  of  Action  for  Share  of  De- 
ceased Coparcener. — Where  slaves  dc- 
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scended  to  two  unmarried  women,  the 
possession  of  which  was  in  a  third  per- 
son, and  one  of  them  married  and  died 
without  her  share  having  been  reduced 
to  possession,  it  was  held,  that  the 
other  might  maintain  an  action  against 
the  third  person  for  its  recovery. 
Brent  v.  Porter,  Jeff.  *72. 

Answer  by   One  of   Several   Copar- 
ceners.— The  answer  of  one  coparcener 


to  a  bill  to  set  up  a  demand  against 
the  estate  of  the  father  of  the  copar- 
cener and  charging  that  in  making  a 
new  promise  he  acted  as  agent  for  his 
coparceners,  which  answer  denies  such 
agency,  operates  as  a  denial  of  the 
charge  of  agency  by  the  other  parcen- 
ers, though  they  have  not  appeared. 
Findley  v.  Cunningham,  53  W.  Va.  1, 
1  44  S.  E.  472. 


Par  Delictum. 

See  references  under  IN  PARI  DELICTO,  vol.  7,  p.  666. 


PARDON. 

I.  Definition,  630. 
11.  Power  to  Pardon,  63o. 

A.  Power  of  Governor.  630. 
1.  In  General,  630. 

2    Power  to  Pardon  before  Sentence,  631. 

3.  Power  to  Grant  Conditional  Pardon,  631. 

4.  Commntation  of  Sentence,  631. 

B.  Power  of  Legislature,  631. 

III.  Form  and  BequiBites,  632. 
lY.  ConBtruction  and  Interpretation,  632. 
V.  Effect  of  Pardon,  632. 

A.  In  General,  632. 

B.  As  Relievinfl:  acaioat  Liability  for  Coats,  632. 

•     C.  As  Restoring^  Competency  to  Act  as  Juror,  632. 

D.  As  Restoring  Office  Forfeited,  632. 

E.  As  Relierinfir  acrainst  Liability  to  Increased  Punishment  for  Second 

Offense.  632. 

F.  Remission  of  Sentence  as  to  Imprisonment  as  Remitting^  Fine,  633. 

G.  Effect  of  Pardon  by   Federal  Government   for  Participation  in  Re- 

bellion,  633. 

VI.  Plea  of  Pardon,  633. 
VII.  Doctrine  of  Approvers,  633. 

CROSS  REFERENCES. 

See  the  titles  ACCOMPLICES  AND  ACCESSORIES,  vol.  1,  p.  74;  CRIM- 
INAL LAW,  vol.  4,  p.  1. 

As  to  suspension  of  sentence  by  court  in  order  to  permit  application  for  ap- 
peal, sec  the  title  SENTENCE  AND  PUNISHMENT. 


I.  Definition. 

A  pardon  is  defined  to  be  a  remission 
©f  guilt.  Edwards  v.  Com.,  78  Va. 
89,   41. 


II.  Power  to  Pardon. 

A.    POWER   OF  GOVERNOR. 
1.    In  General. 

By  the  constitution  of  Virginia,  the 
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governor  is  empowered  to  grant  re- 
prieves and  pardons  after  conviction, 
except  when  the  prosecution  has  been 
carried  on  by  the  house  of  delegates, 
and  to  remit  fines  and  penalties  in  such 
cases  and  under  such  rules  and  regula- 
tions as  may  be  prescribed  by  law.  He 
is  also  empowered  to  remove  political 
disabilities  consequent  upon  conviction 
for  offenses,  and  to  commute  capital 
punishment.  Va.  Const.,  art.  4,  §  5; 
Edwards  "v.  Com.,  78  Va.  39. 

So  in  West  Virginia,  power  to  re- 
prieve is  vested  in  the  governor  by 
the  constitution,  in  all  cases  of  felony, 
where  the  necessity  therefor  exists. 
He  is  sole  judge  of  such  necessity,  and 
his  conclusions  are  not  reviewable  by 
the  courts,  but  are  binding  on  the  other 
departments  of  the  government.  State 
V.  Hawk,  47  W.  Va.  434,  34  S.  E.  918. 
See  art.  7,  §  11,  W.  Va,  Const. 

Fines.— See  the  title  FINES  AND 
COSTS  IN  CRIMINAL  CASES,  vol. 
6,  p.  54. 

S.  Power  to  Pardon  before  Sentence. 
Though  the  Virginia  constitution 
provides  that  the  governor  shall  have 
power  to  pardon  only  after  conviction, 
it  has  been  held,  that  the  governor  has 
authority  to  pardon  a  person  convicted 
of  a  felony  by  the  verdict  of  a  jury, 
before  sentence  is  passed  upon  him  by 
the  court.    Blair  v.  Com.,  25  Gratt.  850, 

S.  Power  to  Grmnt  Conditional  Pardon. 

In  General. — The  governor  of  Vir- 
ginia has  authority  under  the  constitu- 
tion, to  grant  a  conditional  pardon  to 
a  prisoner  convicted  of  a  felony.  Lee 
V,  Murphy,  22  Gratt.  789.  But  a  con- 
trary rule  was  announced  in  several 
early  cases.  Com.  v.  Fowler,  4  Call  35; 
Ball  V.  Com.,  8  Leigh  726,  730. 

In  What  Cases  Conditional  Pardon 
May  Be  Granted. — ^The  governor  may 
grant  conditional  pardons  in  all  cases 
legally  involving  the  exercise  of  the 
pardoning  power.  Lee  v.  Murphy,  22 
Gratt.  789. 

Validity  and  Nature  of  Condition. — 
The    condition    annexed    to    a    pardon 


must  not  be  impossible,  immoral  or 
illegal,  but  it  may  with  the  consent  of 
the  prisoner  be  any  punishment  rec- 
ognized by  statute,  or  by  the  common 
law  as  enforced  in  this  state.  Lee  v. 
Murphy,  22   Gratt.  789. 

Necessity  for  Acceptance  of  Pardon. 
— A  conditional  pardon  is  a  grant,  to 
the  validity  of  which  acceptance  is  es- 
sential. It  may  be  rejected  by  the 
convict;  and  if  rejected,  there  is  no 
power  to  force  it  upon  him.  Lee  v. 
Murphy,  22   Gratt.   789. 

4.    Commutation  of  Sentence. 

Definition  and  Nature. — A  commuta- 
tion is  the  substitution  of  a  less  for  a 
greater  punishment,  by  authority  of 
law,  and  may  be  imposed  upon  the  con- 
vict without  his  acceptance,  and  against 
his  consent,  Lee  v.  Murphy,  22  Gratt. 
789. 

E£fect  of  Acceptance. — If  commuta- 
tion is  followed  by  acceptance  by  the 
convict,  it  practically  amounts  to  the 
same  thing  as  a  conditional  pardon. 
Lee  V.  Murphy,  22  Gratt.  789. 

In  What  Cases  Sentence  May  Be 
Commuted. — The  executive  is  only  au- 
thorized to  commute  capital  punish- 
ment.    Lee  V.  Murphy,  22  Gratt  789. 

Where  in  a  case,  other  than  a  capi- 
tal case,  in  which  the  warrant  of  the 
governor  spoke  as  commuting  the  pun- 
ishment, it  was  held  that,  as  it  sub- 
stituted a  less  for  a  greater  punishment, 
and  was  intended  to  be  done,  and  was 
done,  with  the  consent  of  the  prisoner, 
it  would  be  considered  a  pardon,  and 
not  a  commutation  of  the  punishment. 
Lee   V,    Murphy,   22    Gratt.    789. 

B.   POWER  OF  LEGISLATURE. 

Under  the  provision  of  the  constitu- 
tion authorizing  the  governor,  with 
the  advice  of  the  council  of  state,  to 
grant  reprieves  or  pardons,  except 
where  the  prosecution  should  have  been 
carried  on  by  the  house  of  delegates, 
or  the  law  shall  otherwise  particularly 
direct;  in  which  cases,  no  reprieve,  or 
pardon,  shall  be  granted,  but  by  resolve 
of  the  house  of  delegates,  it  was  hel.. 
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that  the  house  of  delegates  could  not, 
without  the  concurrence  of  the  senate, 
pardon  three  persons  condemned  under 
it  by  the  general  court.  Com.  v.  Ca- 
ton,  4  Call  5. 

IIL  Form  and  Requisites. 

It  is  well  settled  that  no  technical 
words  or  terms  are  necessary  to  con- 
stitute a  pardon.  Lee  v.  Murphy,  TZ 
Gratt.    789. 

IV.  Construction  and  Interpre- 

tation. 

In  regard  to  the  construction  of  the 
terms  of  a  pardon,  it  is  laid  down 
as  a  settled  rule,  that  no  pardon  of 
felony  shall  be  carried  beyond  its  ex- 
press purport.  And  that  a  pardon  at 
the  suit  of  the  party  is  to  be  taken 
more  strongly  against  him,  but  where 
granted  mero  motu,  more  strongly 
against  the  grantor.  Anglea  v.  Com., 
10   Gratt.  696,  700. 

V.  Effect  of  Pardon. 

A.  IN  GENERAL. 

The  governor's  pardon  relieves  the 
offender  not  only  of  the  punishment 
annexed  to  the  offense  whereof  he  was 
convicted,  but  of  all  penalties  and  con- 
sequences, including  the  additional 
punishment  imposable,  not  by  reason 
of  the  sentence  for  the  second  offense 
alone,  but  in  consequence  of  that  sen- 
tence and  the  sentence  in  the  former 
case.  There  is,  however,  this  limita- 
tion to  the  rule;  it  does  not  remove 
political  disabilities  growing  out  of  his 
conviction  and^  sentence,  nor  does  it 
restore  an  office  forfeited,  or  rights 
become  vested  in  others  by  reason  of 
the  conviction  and  sentence.     Edwards 

V.  Com.,  78  Va.  39.  See  Puryear  v. 
Com.,  83  Va.  51,  1  S.   E.  512. 

Blackstone  says  the  effect  of  a  par- 
don by  the  king  is  to  make  the  oflFender 
a  new  man,  to  acquit  him  of  all  cor- 
poral penalties  and  forfeitures  annexed 
to  the  offense  for  which  the  pardon  is 
granted,  and  to  give  him  a  new  credit 


and    capacity.      Edwards    v.    Com.,    78 
Va.  39,  42. 

Distinction  between  Pardon  and  Ac- 
quittaL — The  distinction  between  a 
pardon  and  an  acquittal  is  that  a  par- 
don discharges  from  punishment  only, 
while  an  acquittal  discharges  from 
guilt.     Ball   V.   Com.,   8   Leigh   726. 

B.  AS  RELIEVING  AGAINST  LIA- 

BlLllY   FOR  COSTS. 

Where,  previous  to  obtaining  a  par- 
don, a  prisoner  is  liable  for  the  costs 
incurred  in  prosecution,  the  mere  grant 
of  the  pardon  by  the  governor  does 
not  release  him  from  liability  for  these 
costs.     Anglea  v.  Com.,  10  Gratt.  696. 

C.  AS  RESTORING  COMPETENCY 

TO  ACT  AS  JUROR. 

Where  in  1868,  juror,  convicted  of 
felony,  had  been  pardoned,  motion  for 
arrest  of  judgment  does  not  lie.  Fur- 
year  V,  Com.,  83  Va.  51,  1  S.  E.  512; 
Edward's  Case,  78  Va.  39,  43. 

D.  AS  RESTORING  OFFICE  FOR- 
FEITED. 

A  pardon  does  not  restore  an  office 
forfeited,  or  rights  become  vested  in 
others  by  reason  of  the  conviction  and 
sentenct.     Edwards  v.  Com.,  78  Va.  39. 

A  justice  of  the  peace  is  convicted  of 
the  felony  of  malicious  stabbing,  sen- 
tenced to  the  penitentiary,  confined 
there,  and  then  pardoned.  It  was  held, 
that  the  conviction  and  judgment  for 
this  felony,  was  a  forfeiture  of  his  of- 
fice of  justice,  and  incapacitated  hira 
from  afterwards  acting  under  his  com- 
mission; and  the  pardon  neither 
avoided  the  forfeiture,  nor  restored  his 
capacity.  Com.  v.  Fugate,  2  Leigh 
724. 

E.  AS  RELIEVING  AGAINST  LIA- 

BILITY TO  INCREASED  PUN- 
ISHMENT FOR  SECOND  OF- 
FENSE. 

The  governor's  pardon  relieves  the 
offender  not  only  of  the  punishment 
annexed  to  the  oflFense  whereof  he  was 
convicted,  but  of  all  penalties  and  con- 
sequences,    including     the     additional 
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punishment  iniposable  not  by  reason 
of  the  sentence  for  the  second  offense 
ah>ne,  but  in  conseciuencc  of  that  sen- 
tence and  the  sentence  in  the  former 
case.     Edwards  v.  Com.^  78  Va.  39. 

E.  was  convicted  in  crporation  court 
of  C,  of  felony,  in  March,  188:{,  and 
sentenced  to  confinement  in  the  peni- 
tentiary. In  July,  1883,  he  was  ar- 
raigned in  the  circuit  court  of  Rich- 
mond, upon  an  information  alleging 
that  he  had  been  before  convicted  and 
sentenced  for  a  like  ofFent^e,  to  wit;  in 
March,  1881.  He  pleaded  a  full  par- 
don from  the  governor  for  the  first  of- 
fense, granted  in  April,  1882.  A  de- 
murrer to  this  pica  was  sustained,  and 
he  was  sentenced  to  a  further  term  of 
five  years  in  the  penitentiary,  under 
Code,  1873,  ch.  195^  §  25.  On  error, 
It  was  held,  tliat  the  governor's  par- 
don having,  in  a  legal  sense,  blotted 
•*>ut  the  first  offense,  it  must  be  re- 
j^arded  as  though  it  had  never  been 
committed.  The  demurrer  to  the  plea 
should  have  been  overruled.  Edwards 
7'.  Com.,  78  Va.  39. 

P.  REMISSION  OF  SENTENCE  AS 
TO  IMPRISONMENT  AS  RE- 
MITTING FINE. 
A.  is  indicted  for  a  misdemeanor,  and 
the  jury  find  him  guilty  and  assess  his 
fine  at  $500;  and  the  court  sentences 
liim  to  be  imprisoned  for  four  months, 
and  until  he  pays  the  iine.  The  gov- 
ernor remits  so  much  of  the  sentence 
iis  orders  A.'s  imprisonment  for  four 
months;  and  the  jailer  discharges  him 
from  custody.  The  commonwealth 
then  sues  out  a  capias  pro  fine,  under 
A\'hich  A.  is  taken  into  custody  by  the 
sheriflF;  and  he  then  applies  for  a  writ 
of  habeas  corpus,  and  asks  for  his  dis- 
charge. It  was  held,  that  the  governor 
"has  no  authority  to  remit  the  fine,  and 
<ioes  not  intend  it  by  his  pardon.  See 
Code  of  1860,  ch.  17.  §§  24,  25,  p.  122. 
The  effect  of  the  pardon  was  to  remit 
the  four  months'  imprisonment;  but 
it  did  not  affect  the  remaining  part  of 
the  judgment.  Wilkerson  v.  Allan,  23 
Oratt.  10. 


G.  EFFECT  OF  PARDON  BY  FED- 
ERAL GOVERNMENT  FOR 
PARTICIPATION  IN  REBEL- 
LION. 

.\  p.irdon  granted  by  the  federal  gov- 
ernment to  rebels,  restores  the  parties 
to  the  rights  and  privileges  held  or  de- 
rived from  it  only.  Hence  the  fact  that 
an  attorney,  who  participated  in  the 
rebellion,  has  been  pardoned  by  the 
federal  government,  does  not  entitle 
him  to  be  admitted  to  practice  his  pro- 
fession in  the  state  courts  without 
complying  with  the  terms  of  the  act  in 
relation  thereto.  Ex  parte  Hunter,  2 
W.  Va.  122;  Ex  parte  Quarrier,  4  W. 
Va.  210. 

Where  one  person  has  a  right  of  ac- 
tioft  against  another  for  trespass  com- 
mitted during  the  rebellion,  and  the  lat- 
ter is  pardoned  by  the  federal  govern- 
ment for  participating  in  the  rebellion, 
th's  does  not  bar  the  former's  right  of 
action.     Hedges  v.  Price,  2  W.  Va.  192. 

So  where  a  party  is  sued  for  false 
arrest  and  imprisonment,  committed  by 
him  during  the  war,  and  while  he  was 
in  the  service  of  a  so-called  confed- 
erate state,  a  pardon  granted  to  him  by 
the  president  of  the  United  States, 
granted  amnesty  for  all  offenses  com- 
mitted by  him,  arising  from  participa- 
tion in  the  rebellion,  is  not  proper  or 
competent  evidence.  Caperton  v.  Mar- 
tin, 4  W.  Va.  138;  Caperton  v.  Bow- 
yer.  4  W.  Va.  176;  Caperton  v.  Ballard, 
4  W.  Va.  420. 

VI.  Plea  of  Pardon. 

The  plea  of  pardon  may  be  made 
after  conviction  in  response  to  the 
question  whether  the  accused  has  any- 
thing to  say  why  sentence  should  not 
be  pronounced.  Blair  v.  Com.,  25 
Gratt.   850. 

VIL  Doctrine  of  Approvers. 

Approvers  Defined. — An  approver  is 
one  who  being  indicted  for  treason,  or 
felony,  and  arraigned,  confesses  the 
fact  before  he  pleads,  and  accuses  oth- 
ers, his  accomplices,  in  order  to  obtain 
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his  pardon.  His  approvement  is 
equivalent  to  an  indictment,  and  if  he 
supports  it  in  all  respects,  and  the  per- 
son accused  by  him  is  found  guilty,  the 
approver  is  entitled  to  his  pardon,  but 
if  he  is  acquitted,  the  approver  receives 
judgment  to  be  hanged,  upon  his  own 
confession  of  the  indictment.  Byrd  v. 
Com.,  2  Va.  Cas.  490,  493. 

Doctrine  Exploded.— The  English 
doctrine  relating  to  the  admission  of 
approvers  seems  never  to  have  been 
incorporated  into  the  law  of  this  state. 
Oliver  v.  Com.,  77  Va.  590;  Com.  v. 
Dabney,  1  Rob.  696;  Byrd's  Case,  2  Va. 
Cas.   490,  492. 

And  though  a  particeps  crtminis, 
called  as  a  witness  for  the  common- 
wealth  on  the   trial   of  his  accomplice, 


voluntarily  gives  evidence,  and  fully, 
candidly  and  impartially  discloses  all 
the  circumstances  attending  the  trans- 
action, as  well  those  which  involve  his 
own  guiit  as  those  which  involve  the 
guilt  of  others,  he.  will  yet  have  no 
right  to  a  pardon  for  his  own  guilt  and 
therefore  no  right  to  demand  a  con- 
tinuance of  his  cause  until  he  can  have 
an  opportunity  to  apply  to  the  execu- 
tive for  such  pardon.  Com.  v.  Dabney^ 
1  Rob.  696;  Oliver  v.  Com.,  77  Va.  5tH). 
The  admissibility  of  an  accomplice 
does  not  depend  on  the  ancient  and 
exploded  doctrine  of  approvement. 
Byrd  v.  Com.,  2  Va.  Cas.  490.  See  the 
t  tie  ACCOMPLICES  AND  ACCES- 
SORIES, vol.   1,   p.  74. 


PARENS  PATRIiE.— See  Prince  William  School  Board  v.  Stuart,  80  Va.  64, 
75;  Barre  v.  Flemings,  29  W.  Va.  314,  1  S.  E.  731,  735;  Norfolk,  etc.,  R.  Co.  v. 
Tanner,  100  Va.  391,  41  S.  E.  721. 


PARENT  AND  CHILD. 

I.  Rights  and  Duty  of  Parent,  635. 

A.  Right  of  Parent  to  Custody  of  Child,  635. 

B.  Right  to  Services  and  BfiTniogm,  636. 

C.  Duty  to  Support,  638. 

II.  Duty  of  Child  to  Parent,  43a. 

III.  Transactions  between  Parent  and  Child,  639. 

A.  Contracts  between  Parent  and  Child,  639. 

B.  Gifts  between  Parent  and  ChUd,  640. 

C.  Claims  for  Personal  Services,  641. 

D.  Undue  Influence,  642. 

K.  Possession  by  Parent  for  Child,  642. 

F.  Undutiful  Litigation  Discountenanced,  643. 

G.  Conveyances  between  Parent  and  Child,  643. 

IV.  Use    and  Occupation  of  Land— Taxes  Paid   by    Occu- 

pant, 643. 

V.  Citizenship  and  Domicile,  643. 
VI.  Contributory  Negligence  of  Parent  or  Child,  643. 
VII.  Pretermitted  Children,  643. 
VIII.  Parent  as  Trustee  for  Child,  643. 
IX.  Estoppel  of  Children  to  Claim  under  Father's  Deed,  643. 
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CROSS  REFERENCES. 

Sec  the  titles  ABDUCTION  AND  KIDNAPPING,  vol.  1,  p.  56;  ADVANCE- 
MENTS, vol.  1,  p.  189;  APPRENTICES,  vol.  1,  p.  684;  BASTARDY,  vol.  2, 
p.  334;  DESCENT  AND  DISTRIBUTION,  vol.  4,  p.  588;  DIVORCE,  vol.  4. 
p.  734;  EVIDENCE,  vol.  5,  p.  295;  FORMER  ADJUDICATION  OR  REi> 
ADJUDICATA,  vol.  6,  p.  261;  GUARDIAN  AND  WARD,  vol.  6,  p.  782; 
HABEAS  CORPUS,  vol.  7,  p.  1;  HOMESTEAD  EXEMPTION,  vol.  7.  p. 
78;  HUSBAND  AND  WIFE,  vol.  7.  p.  178;  INCEST,  vol.  7,  p.  343;  INFANTS, 
vol.  7,  p.  461;  SEDUCTION;  TRESPASS. 

As  to  evidence  of  birth  or  pedigree,  see  the  title  HEARSAY  EVIDENCE,  vol. 
7,  p.  52,  et  seq.  As  to  adverse  possession,  see  the  title  ADVERSE  POSSES 
f^ION,  vol.  1,  pp.  199,  223.  As  to  sale  of  liquor  to  child,  see  the  title  INTOX 
ICATING  LIQUORS,  vol.  8,  pp.  1,  and  37-39.  As  to  effect  of  apprenticeship, 
see  the  title  APPRENTICES,  vol.  1,  p.  684.  As  to  contract  to  pay  parent's 
debt,  see  the  title  CONTRACTS,  vol.  3,  p.  339.  As  to  custody  and  maintenance 
of  children  after  divorce,  see  the  title  piVORCE,  vol.  4,  p.  752,  et  seq.  As  tt> 
parent  as  guardian,  see  the  title  GUARDIAN  AND  WARD,  vol.  6,  p.  785. 


I.  Rights  and  Duty  of  Parent. 

A.    RIGHT  OF  PARENT  TO  CUS- 
TODY  OF  CHILD. 

See  the  titles  DIVORCE,  vol.  4,  p. 
734;  GUARDIAN  AND  WARD,  vol. 
6,  p.  785;  HABEAS  CORPUS,  vol.  7, 
p.  1. 

"The  father  is  the  natural  guardian 
of  his  infant  children,  and  has  a  para- 
mount right  to  their  custody,  but  the 
right  to  the  custody  of  his  children  is 
not  like  the  right  of  property,  an  ab- 
solute and  unconditional  right."  Tay- 
lor V.  Taylor,  103  Va.  750,  758,  50  S.  E. 
273.  See  Meyer  v.  Meyer,  100  Va.  228, 
40  S.  E.  1038;  Stringfellow  v.  Somcr- 
ville,  95  Va.  701,  29  S.  E.  685;  Mcrritt 
V.  Swimley,  82  Va.  433;  CoflFee  v.  Black, 
82  Va.  567;  Latham  v.  Latham.  30 
Gratt  307;  Cariens  v.  Cariens,  50  W. 
Va.  113,  40  S.  E.  335;  Fletcher  v.  Hick- 
man, 50  W.  Va.  244,  40  S.  E.  371; 
Taylor  v.  Chesapeake,  etc.,  R.  Co.,  41 
W.  Va.  704,  24  S.  E.  631;  Cunning- 
ham V.  Barnes.  37  W.  Va.  746,  17  S. 
E.  308;  Green  v.  Campbell,  35  W.  Va. 
698,  14  S.  E.  212;  State  v.  Reuff,  29 
W.  Va,  751,  2  S.  E.  801;  Rust  v.  Van- 
vacter,  9  W.  Va.  600;  Mathews  v. 
Wade,  2  W.  Va.  464. 

And  after  his  death,  the  mother  is 
so  entitled.  Armstrong  v.  Stone,  9 
GratL   102;    Mathews   v.   Wade,   2   W. 


Va.  464.  Nor  does  she  lose  such  right 
by  a  second  marriage.  Armstrong  v. 
Stone,  9  Gratt.  102;  State  v.  Reuff,  2a 
W.  Va.  751,  2  S.  E.  801;  Mathews  v. 
Wade,  2   W.   Va.  464,  467. 

But  see  Va.  Code,  1904,  §  260.3,  which 
says  "the  father  of  the  minor,  if  livings 
and  in  case  of  his  death,  the  mother., 
while  she  remains  unmarried,  shall,  if 
fit  for  the  trust,  be  entitled,"  etc.  The 
West  Virginia  Code,  ch.  82,  §  7,  says 
nothing  about  her  subsequent  marriage. 

Although  a  lawfully  appointed  guard- 
ian has  the  custody  and  management 
of  the  child's  estate.  Mathews  r. 
Wade,  2  W.  Va.  464.  But  this  excep- 
tion in  favor  of  father  and  mother  does 
not  seem  to  extend  to  grandparents^ 
the  parents  being  dead.  Mathews  v. 
Wade,  2  W.  Va.  464. 

Authority  of  Father  Ceases  at  Death. 
— The  authority  of  a  father  to  dispose 
of  the  custody  of  his  minor  child  in 
any  other  manner  than  by  lawfully 
binding  him  as  an  apprentice,  or  ap- 
pointing for  him  a  testamentary  guar- 
dian, ceases  at  the  time  of  his  death. 
State  V.  Reuff,  29  W.  Va.  751,  2  S.  E. 
801. 

Relinquishment  of  Right  to  Custody^ 
— But  a  parent  may  relinquish  his  or 
her  legal  right  to  the  custody  of  the 
child,  and  upon  the  question  of  a  re-*^ 
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ration  of  such  custody,  the  welfare  of 
the  child  is  the  paramount  considera- 
tion. Stringfellow  v.  Somerville,  95 
Va.  701,  29  S.  E.  685;  Coffee  v.  Black, 
82  Va.  567;  Merritt  v.  Swimley,  82  Va. 
433;  Armstrong  v.  Stone,  9  Gratt.  102; 
Fletcher  v.  Hickman,  50  W.  Va.  244, 
40  S.  E.  371;  Green  v.  Campbell,  35 
W.  Va.  698,  14  S.  E.  212;  Cunningham 
v.  Barnes,  37  W.  Va.  746,  17  S.  E.  308; 
State  V.  Reuff,  29  W.  Va.  751,  2  S.  E. 
SOI.  See  the  title  HABEAS  CORPUS, 
vol.  7,  p.  1. 

Parent's  Contract  Binding. — When  a 
father  has  committed  the  custody  of 
"his  infant  child  to  another  person  by 
agreement  to  be  maintained  and  cared 
for,  which  agreement  has  been  acted 
on  by  such  other  person,  such  agree- 
ment will  bind  the  parent,  and  prevent 
liis  reclaiming  custody  of  the  child,  un- 
less he  can  show  that  a  change  of  cus- 
tody will  plainly  promote  the  child's 
welfare,  moral  or  physical.  Fletcher  v. 
Hickman,  50  W.  Va.  244,  40  S.  E.  371; 
Cunningham  v.  Barnes,  37  W.  Va.  746, 
17  S.  E.  308;  Green  v,  Campbell,  35  W. 
Va.   698,    14    S.    E.   212. 

Welfare  of  Child  the  Paramount 
Consideration. — The  future  welfare  and 
interest  of  the  child  is  the  paramount 
consideration  as  respects  its  custody 
against  the  claims  of  either  or  both 
of  its  parents,  and  notwithstanding  a 
statute  recognizing  the  superior  rights 
of  the  father.  Slater  v.  Slater,  90  Va. 
845,  20  S.  E.  780.  See  Meyer  v.  Meyer, 
100  Va.  228,  40  S.  E.  1038;  Stringfellow 
z\  Somerville,  95  Va.  701,  29  S.  E.  685; 
Cunningham  v,  Barnes,  37  W.  Va.  746, 
17  S.  E.  308;  Green  v.  Campbell,  35  W. 
Va.  698,  14  S.  E.  212;  Fletcher  v.  Hick- 
r.an,  50  W.  Va.  244,  40   S.   E.  371. 

In  controversies  between  parents 
A-er  the  custody  of  their  infant  chil- 
dren, the  supreme  and  paramount  con- 
sideration is  the  welfare  of  the  chil- 
dren. While  the  father  is  the  natural 
guardian  of  his  infant  ciiiUlrcn,  and  has 
a  paramount  right  to  their  custody,  this 
right  is  not  absolute  and  unconditional 
like  the  right  of  property,  and  the  wid- 


est discretion  rests  in  the  court,  whether 
at  common  law  or  in  chancery,  to  io 
what  is  best  for  the  welfare  of  the 
children.  Where  the  evidence  fully 
establishes  the  ability  of  the  father, 
morally,  financially  and  in  every  way 
to  tenderly  care  for  and  raise  his  chil- 
dren, and  his  paramount  right  to  their 
custody,  and  the  welfare  of  those  chil- 
dren, both  demand  that  they  should  be 
restored  to  lii.s  control.  Taylor  v. 
Taylor,   103   Va.   750,  50   S.   E.  273. 

"The  welfare  of  the  child  being  the 
paramount  object  to  be  secured,  atten- 
tion to  many  circumstances  is  required, 
such  as  its  sex,  age,  health,  and  social 
position  as  affected  by  its  parents;  its 
expectations  of  property  from  them  or 
either  of  them;  the  state  of  its  morals 
and  education;  and  the  surest  means, 
under  the  circumstances,  of  securing 
for  it  that  discipline  and  instruction 
necessary  to  qualify  it  for  that  station 
in  life  it  would  reasonably  have  been 
expected  to  fill  had  no  controversy 
arisen.  The  comparative  qualifications, 
also,  of  the  parents  to  provide  for  these 
various  wants  require  consideration, 
such  as  temper,  morals,  habits,  judg- 
ment, etc."  Taylor  v,  Taylor,  103  Va. 
750,  758,  50  S.   E.  273. 

And  where  the  father,  though  not 
very  affectionate,  is  yet  thoughtful  and 
solicitous  for  the  personal  and  spirtual 
welfare  of  his  family,  and  successful 
in  business  and  able  to  provide  for 
them,  whilst  the  mother,  though  af- 
fectionate, is  dependent  on  her  parents 
for  support,  the  children  must  be  com- 
mitted to  their  father.  Slater  v.  Slater, 
90  Va.   84.-),   20   S.   E.   780. 

Habeas  Corpus  to  Decide  Rig^t  to 
Custody.— See      the      title      HABEAS 
CORPUS,  vol.  7,  pp.   14,  22,  et  seq. 
B.    RIGHT     TO     SERVICES     AND 
EARNINGS. 

See  the  titles  ASSUMPSIT,  vol.  1. 
p.  26;  DEATH  BY  WRONGFUL 
ACT,  vol.  4,  p.  226;  IMPLIED  CON- 
TRACTS, vol.  7,  p.  306,  et  seq;  MAS- 
TER AND  SERVANT,  vol.  9,  p.  657; 
SEDUCTION. 
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Father's  Right  of  Action  for  Loss  of 
Child's  Services.— The  father  has  the 
right  to  the  custody  of  his  infant  child, 
with  the  correlative  duty  of  mainte- 
nance, from  which  there  results  a  right 
to  the  child's  services;  hence,  the  father 
is  entitled  to  maintain  an  action  for 
loss  of  its  services  against  any  one 
who  wrongfully  interrupts  the  render- 
ing of  them,  or  makes  the  full  render- 
ing of  them  during  minority  impossible. 
The  loss  of  services  is  the  gist  of  the 
action.  Taylor  v.  Chesapeake,  etc.,  R. 
Co.,  41  W.  Va.  704,  24  S.  E.  631;  State 
V.  ReufiF,  29  W.  Va.  751,  2  S.  E.  801. 

And  the  earnings  of  a  minor  child, 
while  laboring  for  another  without 
father's  consent,  belong  to  the  father. 
Halliday  v.  Miller,  29  W.  Va.  424,  1 
S.  E.  821. 

Release  of  Claim  to  Child's  Services. 
— Though  the  father  is  entitled  to  the 
custody  of  his  child's  person  and  to 
his  services  during  infancy,  yet  it  is 
competent  for  the  father,  notwithstand- 
mg  he  is  indebted  and  insolvent  at  the 
time,  to  release  to  his  son  all  claim 
to  the  latter's  services;  where  the 
father  consents  to  the  son's  becoming 
a  partner,  this  is  a  relinguishment  of 
all  claim  to  the  services  of  the  son, 
during  the  existence  of  the  partner- 
ship, in  the  business  in  which  the  son 
is  actively  engaged.  Penn  v.  White- 
head, 17  Gratt.  503;  Trapnell  v.  Conk- 
lyn,  37  W.  Va.  242,  16  S.  E.  570;  Jack- 
son V.  Jackson,  96  Va.  165,  31  S.  E.  78; 
Halliday  r.  Miller,  29  W.  Va.  424,  1 
S.   E.  821. 

And  he  may  consent  to  his  laboring 
on  his  mother's  separate  estate,  with- 
out his  creditor's  having  a  right  to 
complain.  Trapnell  v.  Conklyn,  37  W. 
Va.  242,  16  S.  E.  570. 

A  father,  or  a  person  in  loco  pa- 
rentis, may  give  or  release  to  the  infant 
the  right  to  his  wages  earned  elsewhere 
than  at  home,  if  it  affirmatively  appear 
or  may  fairly  be  inferred,  from  the 
nature  and  circumstances  of  the  case, 
that  such  was  the  understanding  of 
the   parties — a   question  of   fact   to   be 


determined  by  the  jury,  subject  to  the 
proper  control  of  the  court.  Riley  v. 
Riley,  38  W.  Va.  283,  18  S.  E.  569; 
Halliday  v.  Miller,  29  W.  Va.  424,  1 
S.  E.  821;  Trapnell  v.  Conklyn,  37  W. 
Va.  242,  16  S.  E.  570.  See  the  title 
IXFANTS,   vol.   7,   p.   461. 

Against  'Creditors'  Claims. — See  the 
titles  CONTRACTS,  vol.  3,  p.  353; 
FRAUDULENT  AND  VOLUNTARY 
CONVEYANCES,  vol.  6,  pp.  540,  574, 
et    seq. 

A  son  who  has  attained  his  majority 
makes  an  express  contract  with  his 
father,  whereby  he  is  to  work  for  his 
father  at  the  price  of  $42  per  month  and 
board.  The  services  were  rendered, 
and  were  shown  to  be  reasonably  worth 
the  contract  price.  There  is  no  impu- 
tation against  the  bona  fides  of  the 
claim  of  the  son,  except  such  inference 
as  may  be  drawn  from  the  relation  of 
father  and  son.  Held,  such  claim  of  the 
son  is  not  for  that  reason  invalid  as 
against  the  creditors  of  the  father. 
First  Nat.  Bank  v.  Parsons,  42  W.  Va. 
137,  24  S.   E.  554,  555. 

Employment  of  Minor  without  Par- 
ent's Consent. — Where  one  knowinj^ly 
engages  a  minor  in  a  dangerous  em- 
ployment, without  the  father's  consent, 
express  or  implied,  and  the  minor  is 
injured  in  such  employment,  he  is  re- 
sponsible to  the  father  for  the  con- 
sequent loss  of  the  minor's  services. 
This  is  certainly  true  when  it  is  against 
the  known  will  of  the  father,  as  in 
the  principal  case.  Taylor  v.  Chesa- 
peake, etc.,  R.  Co.,  41  W.  Va.  704,  24 
S.  E.  631. 

Child's  Right  to  Sue  for  His  Wages* 
— Where  the  father  of  a  minor  does 
not  claim  and  never  has  claimed  his 
wages,  the  minor  himself  may  recover 
his  wages  after  he  comes  of  age,  where 
he  establishes  his  right  to  them  in 
other  respects.  Jackson  v.  Jackson,  96 
Va.   165,  31   S.   E.  78. 

Bounty  and  Pay  as  Soldier.— The 
earnings  of  a  minor  child,  who  has  not 
been  emancipated,  while  laboring  for 
another  without  the  consent  and  appro- 


638 


Parent  and  Child 


bation  of  the  father,  belong  to  the 
father;  and,  if  received  either  directly 
or  indirectly  by  the  father,  they  do  not 
constitute  a  valuable  consideration  for 
a  deed  by  the  father  to  the  child.  But 
a  bounty  paid  by  the  United  States 
government,  or  by  a  state,  city  or  county, 
to  a  minor,  a  citizen  of  the  United  States, 
during  a  war,  upon  his  enlisting  in  the 
military  service  of  the  United  States 
during  a  war,  as  well  as  his  pay,  be- 
longed to  the  minor,  and  not  his  father; 
and,  if  such  bounty  and  soldier's  pay 
arc  received  by  the  father  from  the  son, 
they  constitute  a  debt  due  to  the  son 
from  the  father,  unless  intended  as  a 
gift  to  the  father  by  the  son,  and  the 
father  n.ay  satisfy  such  debt  by  a  con- 
veyance of  land  to  the  son,  and  such  a 
conveyance  should  be  regarded  as  made 
for  a  valuable  consideration,  and  not 
a  voluntary  conveyance.  Halliday  v. 
Miller,  29  W.  Va.  424,  1  S.  E.  821. 

And  where  one  who  is  drafted  pays 
money  to  a  minor  for  taking  his  place 
as  a  soldier  in  the  United  States  army, 
and  the  minor  enters  such  military 
service  by  the  consent  of  his  father, 
such  money  belongs  to  the  minor,  and 
not  to  the  father.  Gapen  v,  Gapcn,  41 
W.  Va.  422,  23  S.  E.  57§. 
C.   DUTY  TO  SUPPORT. 

It  is  the  duty  of  the  father,  if  of  suffi- 
cient ability,  to  maintain  his  infant  child, 
even  though  it  may  have  property  of 
its  own,  and  it  is  only  when  he  is  un- 
able suitably  to  do  so  that  an  allow- 
ance for  that  purpose  out  of  the  in- 
fant's estate  will  be  made  by  a  court 
of  equity.  And  in  no  case  will  such  an 
allowance  be  made  after  termination 
of  the  guardianship,  without  the  clear- 
est proof  that  justice  requires  it.  Stig- 
ler  V.  Stigler,  77  Va.  163,  171;  Evans 
V.  Pearce,  15  Gratt.  513,  515;  Griffith 
u.  Bird,  22  Gratt.  73,  80;  Hauser  v. 
King,  76  Va.  731,  737;  Meyers  v.  Wade, 
6  Rand.  444;  Glinn  v.  Glinn,  1  Va.  Dec. 
454,  461;  Windon  v.  Stewart,  43  W. 
Va.  711,  719,  28  S.  E.  776,  779;  Taylor 
V.  Chesapeake,  etc.,  R.  Co.,  41  W.  Va. 
704,   24    S.    E.    631. 


A  husband  and  father  is  bound  to 
support  his  wife  and  children,  and  if, 
by  his  misconduct,  he  renders  it  im- 
possible for  them  to  remain  under  his 
roof,  he  can  not,  by  his  misconduct, 
escape  the  performance  of  the  duty 
which  the  law  imposes  upon  him. 
Owens  V.  Owens,  96  Va.  191,  31  S. 
E.   72. 

But  where  a  father  was  of  doubtful 
ability  to  support  his  children,  inde- 
pendently of  the  proceeds  of  property, 
really  belonging  to  the  children,  but 
which  he  held  under  a  bona  fide  belief 
that  it  was  his  property,  he  should  not 
be  charged  with  the  whole  of  the  con- 
jectural profits  of  such  property  as  a 
de  facto  guardian,  but  there  should 
have  been  an  abatement  in  his  favor 
for  the  support  of  the  children.  He 
was  excused  for  not  making  applica- 
tion in  advance  for  such  allowance  by 
his  belief  in  his  own  ownership.  Glinn 
V.  Glinn,  1  Va.  Dec.  454. 

Whether  a  widowed  mother,  during 
her  lifetime,  charged  her  children  with 
board  or  not,  it  would  be  allowed  her 
estate,  after  her  death,  in  settling  the 
accounts  between  it  and  the  estate  of 
her  husband  of  which  she  was  one  of 
the  executors.  Cary  v.  Macon,  4  Call 
665.  See  the  title  EXECUTORS  AND 
ADMINISTRATORS,  vol.  5,  p.  483. 

See  Arrington  r.  Cheatham,  2  Rob. 
492,  where  an  infant  legatee  resided 
with  and  was  maintained  by  her  grand- 
mother, who  was  chargeable  with  the 
payment  of  a  legacy  to  the  infant,  the 
annual  interest  of  which  was  less  than 
the  annual  value  of  the  maintenance. 
It  was  held,  that  the  grandmother 
should  not  be  charged  with  interest  on 
the  legacy,  during  the  period  of  such 
maintenance. 

II.  Duty  of  Child  to  Parent. 

Duty  to  Support. — There  is  a  high 
moral  obligation  on  children  to  sup- 
port their  aged  and  infirm  parents. 
Lester  v.  Lester,  28  Gratt.  737,  740. 

But  there  is  no  legal  obligation  rest- 
ing on  either  the  son  or  the  daughter 
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to  care  for  and  support  their  mother, 
and  the  high  moral  obligation  to  dis- 
charge that  duty  is  as  incumbent  upon 
the  one  as  the  other.  Davis  v.  An- 
derson, 99  Va.  620,  623,  39  S.  E.  588. 

Right  to  Remuneration. — And  a  son 
may  recover  on  an  express  promise  by 
the  father  to  pay  for  his  support  and 
care.  Harris  v.  Orr,  46  W.  Va.  261, 
33    S.    E.    257. 

Still,  board  and  attention  furnished 
by  son  does  not  raise  an  implied 
promise  to  pay  therefor.  Nicholas  v, 
Nicholas,  100  Va.  660,  42  S.  E.  669 
(rehearing  denied,  100  Va.  660). 

Contract  for  Support  of  Parent. — 
See  the  title  CONTRACTS,  vol.  3,  pp. 
370,  371. 

Duty  of  Filial  Respect. — *' Proper 
reverence  is  due  at  all  times  to  the 
parent  from  the  child;  but  when  the 
latter  has  arrived  at  years  of  discre- 
tion, that  respect  becomes  a  moral  ob- 
ligation, which  courts  arc  not  called 
upon  to  enforce."  Cribbins  v.  Mark- 
wood,  13  Gratt.  495,  506. 

ILL  Transactions  between  Par- 
ent and  Child. 

A.   CONTRACTS   BETWEEN   PAR- 
ENT  AND  CHILD. 

Contracts  between  parent  and  child 
are  regarded  in  equity  with  a  jealous 
eye;  hence  in  all  cases,  where  the  bona 
fides  of  the  transaction  is  brought  in 
question,  it  is  requisite  that  the  proof 
be»clear,  cogent  and  convincing.  Saun- 
ders V.  Greever,  85  Va.  252,  7  S.  E. 
391. 

So  where  a  son  claims  the  personal 
property  of  his  father  under  a  parol 
purchase;  though  the  property  is  listed 
for  taxation  in  the  son's  name,  this 
<»nly  raises  a  prima  facie  presumption 
of  ownership  in  the  son,  which  may  be 
overcome  by  other  evidence,  especially 
when  it  appears  that  it  was  so  listed 
merely  to  avoid  an  execution  levy  for 
a  surety  debt.  Saunders  z'.  Greever,  85 
Va.  252,  7  S.  E.  391.  And  see  Deem  t. 
Phillips,   5   W.   Va.   168,   where  a  con- 


tract was  set  aside  for  undue  influence 
exercised  by  a  son  on  his  father,  in- 
firm and  weak  minded  from  old  age. 

Where  the  court  is  satisfied,  from 
the  circumstances  of  the  case,  that 
there  was  undue  influence  in  the 
procurement  of  a  contract  between 
father  and  son,  it  will  be  rescinded. 
Deem  v.  Phillips,  5  W.  Va.  168.  Sec 
Todd  V.  Sykes,  97  Va.  143,  33  S.  E. 
517,  for  case  where  evidence  showed 
undue   influence   in   procuring   deed. 

But  in  a  late  case,  it  is  said:     "While 
the  natural  and  just  influence  which  a 
parent  has  over  a  child  renders  it  pe- 
culiarly important  for  courts  to  watch 
over   and   protect   the   interests   of   the 
latter,   and   to   set   aside   contracts   and 
conveyances,   whereby   benefits  are   se- 
cured, by  children   to  their  parents,   if 
they  are  not  entered  into  with  scrupu- 
lous  good    faith,    and   are    not    reason 
able  under  the  circumstances,  the  sam<. 
rule  does  not  apply  where  contracts  an< 
conveyances  are  made  by  which  bene- 
fits  are   secured  by   the   parent   to   th«. 
children.      Instead    of    such    contracts 
and  conveyances  being  guarded  with  ; 
jealous  eye,  they  will  generally  be  pre 
sumed  to  be  free   from   suspicion,   and 
the   party   who   claims  that  they   were 
procured  by  undue  influence  must  gen- 
erally  prove   it."     Burwell  v.    Burwell, 
103  Va.  314,  49  S.  E.  68.     See,  to  same 
effect,  Rixey  v.  Rixcy,  103   Va.  414,  49 
S.    E.    586. 

In  the  latter  case  a  conveyance  was 
made  by  a  mother,  seventy-eight  years 
of  age,  to  two  of  her  daughters.  There 
is  considerable  disparity  between  the 
consideration  stated  in  the  deed  and 
the  value  of  the  property  conveyed,  but 
the  deed  contains  a  covenant  of  sup- 
port for  life,  secured  by  a  lien  reserved. 
There  was  no  mental  weakness  other 
than  that  incident  to  the  age  of  the 
mother.  The  deed  was  in  accord  with 
a  will  made  four  years  before,  and 
which  has  since  been  admitted  to  pro- 
baite;  the  grantees  looked  after  the  af- 
fairs of  their  mother,  and  shielded  and 
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watched  over  her  with  affectionate  in- 
terest and  care,  and  there  was  no  proof 
of  actual  fraud  or  undue  influence.  Un- 
der these  circumstances  the  deed  should 
be  upheld.  Rixey  v.  Rixey,  103  Va. 
414,   49    S.    E.   586. 

And  while  transactions  between 
father  and  son  are  subject  to  critical 
scrutiny,  yet  if  the  circumstances  show 
them  to  be  fair,  open,  and  free  from 
fraudulent  intent,  the  relationship  of 
the  parties  will  not  vitiate  or  render 
them  void.  Douglass  v.  Douglass,  41 
W.  Va.  13,  23  S.  E.  671;  Burwell  v. 
Burwell,  103  Va.  314,  49  S.  E.  68. 

B.     GIFTS     BETWEEN     PARENT 
AND  CHILD. 

Gift  of  Land  Aided  in  Equity.— See 
the  titles  ADV.ANCEMENTS,  vol,  1, 
p.    189;   GIFTS,  vol.   6,   p.   714. 

A  court  of  equity  will  furnish  its  aid 
in  making  eflFective  a  gift  of  land,  by 
a  father  to  his  child,  when  the  gift  is 
evidenced  by  an  unsealed  instrument, 
executed  by  the  father  and  formally 
delivered  to  the  child.  Marling  v.  Mar- 
ling, 9  W.  Va.  79. 

When  Conveyance  Presumed  to   Be 
in    Satisfaction    of   a   Debt.— Where    a 
father,  being  indebted  to  his  children, 
afterwards   conveys  property  to   them, 
which  is  more  than  equal  to  the  amount 
of   the    debt,   this   conveyance   will    be  \ 
presumed  to  be  in  satisfaction  of  the  | 
debt,  if  there  are  no  circumstances  to  ' 
prove    a   contrary    intention.     And    al-  j 
though  the  property  conveyed,  and  the  i 
debt,  are  not  ejusdem  generis,  the  one  1 
may  be  a  satisfaction  of  the  other,  if 
the    intention    of    the    grantor    be    ap- 
parent that  such  should  be  the  eflFect. 
Kelly  V.  Kelly,  6  Rand.  176. 

Payment  by  Father  of  Child's  Debts. 
— If  a  father  make  payments  in  part 
of  a  gaming  debt  of  his  son,  and  never 
reclaim  them  in  his  lifetime,  but  pro- 
vide by  his  will  a  fund  for  payment  of 
the  balance,  they  should  not,  after  his 
death,  be  claimed  of  his  son's  estate, 
but    considered    as    payments,    or    ad- 


vancements, to  the  latter;  as  payments, 
to  the  amount  of  any  previous  existing^ 
accounts  of  the  son  against  the  father; 
and  beyond  that  amount,  as  advance- 
ments to  the  son.  Carter  v.  Cutting,  > 
Munf.  223. 

What  Valid  against  Donor's  Cred- 
itors.— A  father,  owing  a  debt  at  the 
time,  makes  a  deed  of  gift  of  persona! 
chattels  to  his  infant  daughter,  which 
is  duly  recorded;  the  daughter  marries; 
and  after  the  father's  death,  the  cred- 
itor files  a  bill  against  the  daughter  and 
her  husband,  impeaching  the  deed  as 
fraudulent,  and  seeking  to  subject  the 
property  to  the  payment  of  his  demand. 
Held,  whatever  might  have  been  the 
character  of  the  conveyance  in  its 
origin,  it  was  rendered  good  and  avail- 
able against  creditors  upon  the  marriage 
of  the  daughter,  who  thereupon  was 
to  be  considered  a  purchaser  by  re- 
lation for  valuable  consideration.  Hus- 
ton V.  Cantril.  11  Leigh  136.  See  the 
titles  CONTRACTS,  vol.  3.  p.  3(;3, 
et  seq.;  FRAUDULENT  AND  VOL- 
UNTARY CONVEYANCES,  vol.  6, 
p.  606;  MARRL^GE  CONTRACTS 
AND  SETTLEMENTS,  vol.  9,  p.  577. 

Sufficiency  of  Delivery. — See  the  title 
GIFTS,  vol.  6,  p.  719,  et  seq. 

Evidence. — Evidence  of  a  communi- 
cation between  the  father  and  his 
daughter's  deceased  husband,  as  to  the 
consideration  on  which  a  parol  gift  of 
slaves  was  founded,  may  be  left  to  the 
jury.  Hughes  v.  Clayton,  3  Call  554. 
See  the  title  GIFTS,  vol.  6,  p.  724,  et 
seq. 

Of  Gift  of  Land.— Where  a  son 
goes  into  possession  of  his  father's 
land,  and  makes  inexpensive  improve- 
ments, it  is  not  to  be  inferred  there- 
from, in  the  absence  of  other  evidence, 
that  the  father  gave  the  son  the  land. 
Neither  are  loose  declarations  of  the 
father,  without  explanation,  sufficient 
evidence  of  a  gift.  A  contract  between 
a  parent  and  child,  from  the  nature 
of  the  relation,  requires  to  be  proved 
by  a  kind  of  evidence  much  stronger 
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than  that  which  might  suffice  between 
strangers.  The  evidence,  in  case  of  a 
parol  gift  from  father  to  child,  should 
be  direct,  positive,  express,  and  un- 
ambiguous, and  its  terms  clearly  de- 
fined. Harrison  v.  Harrison,  36  W. 
Va.  556,  15   S.   E.   87. 

If  the  conduct  of  the  plaintiff  has 
indicated  bad  faith,  or  virtual  aban- 
donment of  the  contract,  or  a  cancella- 
tion of  the  parol  gift  for  a  valuable 
consideration,  these  circumstances  will 
deprive  him  of  all  just  claim  to  equi- 
table interposition.  Harrison  v.  Har- 
rison, 36  W.  Va.  556,  15  S.  E.  87. 

Gift  from  Father  to  Son. — A  son  gave 
a  bond  secured  by  trust  deed  on  his 
land.  His  father  indorsed  his  name  on 
the  bond,  and  as  a  gift,  to  clear  son's 
land  of  encumbrance,  paid  the  greater 
part.  After  his  death  his  executrix 
paid  the  balance,  took  an  assignment 
of  the  bond,  and  sued  to  enforce  the 
trust  deed  for  the  benefit  of  the  estate. 
Held,  that  executrix  can  only  enforce 
the  trust  deed  to  the  extent  she  as  such 
made  payment,  as  the  evidence  showed 
that  the  other  payments  were  intended 
as  a  gift  by  the  father.  Scott  v.  Scott, 
83  Va.  251,  2  S.  E.  431.  Sec  the  title 
GIFTS,  vol.  6,  p.  725. 

Loan  and  Gift  Distinguished. — See 
the  title  LOANS,  vol.  9,  p.  466. 

C.  CLAIMS  FOR  PERSONAL 
SERVICES. 
In  General. — "In  all  cases  where 
compensation  'is  claimed  for  services 
rendered  near  relatives,  as  a  father, 
brother,  grandfather,  etc.,  the  law  will 
not  imply  a  promise,  and  no  recovery 
can  be  had  unless  an  express  contract, 
or  what  is  equivalent  thereto,  is  shown. 
It  is  not  enough  to  establish  a  moral 
obligation  to  pay  for  them,  but  an  ac- 
tual promise  must  be  proved,  or  facts 
from  which  such  promise  can  be  rea- 
sonably inferred,  established  by  evi- 
dence so  clear,  direct  and  explicit,  as 
to  leave  no  doubt  as  to  the  understand- 
ing and  intention  of  the  parties.  Loose 
declarations  to  neighbors  or  friends,  or 


even  to  the  claimant  himself,  are  not 
enough,  particularly  when  such  relative 
is  deceased.  It  must  be  shown  that  the 
deceased  intended  to,  and  did  assume  a 
legal  obligation  to  the  complainant  for 
such  services,  of  such  a  character  that 
it  could  be  legally  enforced  against 
him.  Expressions  of  commendation  or 
gratitude,  or  of  an  intention  to  remem- 
ber him  in  his  will,  can  not,  unless 
brought  home  to  the  knowledj^^e  of  the 
claimant,  and  shown  to  have  been  the 
consideration  upon  which  the  services 
were  rendered,  to  the  knowledge  of  the 
deceased,  be  made  the  basis  of  a  con- 
tract obligation.  An  action  can  not  be 
predicated  upon  intention  merely." 
Jackson  v.  Jackson,  96  Va.  165,  31  S.  E, 
78.  See  Harshberger  r.  Alger,  31 
Gratt.  52;  Stansbury  v.  Stansbury,  '20 
W.  Va.  23,  31;  Broderick  v.  Broderick, 
28  W.  Va.  378;  Riley  v.  Riley,  38  W. 
Va.  283,  18  S.  E.  569,  572;  Beale  v.  Hall, 
97  Va.  383,  34  S.  E.  53;  ^'icholas  v. 
Nicholas,  100  Va.  660,  42  S.  E.  660; 
Stoneburner  v.  Motley,  95  Va.  784,  30 
S.  E.  364;  Jackson  v.  Jackson,  96  Va. 
165,  31  S.  E.  78.  vSee  the  title  IM-* 
PLIED  CONTRACTS,  vol.  7,  p.  306, 
et  seq. 

Express  Contract  for  Compensation. 
— If  a  father  promise  to  pay  a  son  for 
caring  for  and  supporting  him  it  creates 
a  valid  demand  in  favor  of  the  son. 
Harris  v.  Orr,  46  W.  Va.  261,  33  S.  E. 
257. 

Services  Performed  in  Expectation 
of  a  Legacy. — Where  there  is  an  ex- 
press agreement  between  a  father  and  a 
son  that  the  father  will  devise  the 
home  place  to  the  son,  or  in  some 
testamentary  way  compensate  him  for 
his  services,  if  the  son  will  attend  to 
and  take  care  of  him  for  life,  and  tlie 
son  performs  his  part  of  the  agreement, 
he  is  entitled  to  recover  upon  a  quan- 
tum meruit  for  his  services  of  the 
father's  part  of  the  contract  is  unper- 
formed. It  is  a  valid  contract,  though 
not  in  writing,  not  forbidden  by  the 
statute  of  frauds,  and  not  barred  by 
the  statute  of  limitations,  until  the  pre- 
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scribed  period  has  run  since  the  death 
of  the  promisor  before  the  bringing  of 
the  suit,  Cann  v,  Cann,  40  W.  Va.  138, 
20  S.  E.  910,  916;  Jincey  v.  Wingficld, 
S  Gratt.  708,  720. 

Evidence  Showing  Absence  of  Ex- 
press Contract — Where  the  evidencv^ 
shows  that  the  grandfather  promised 
his  grandson,  that  if  he  would  stay 
over  with  him,  he  would  pay  him,  and 
the  plaintiff  stays,  this  negatives  any 
presumption  that  there  was  any  ante- 
cedent contract  for  compensation. 
Jackson  v.  Jackson,  96  Va.  165,  31  S. 
B.  78. 

Will  Admissible  Evidence  to  Show 
Rendition  of  Services. — A  will  of  the 
testator  is  admissible  evidence  to  show 
that  the  services  had  been  actually  ren- 
dered, where  the  will  gives  a  certain 
sum  for  services  rendered  by  the  plain- 
tiff. Stansbury  v,  Stansbury,  20  W. 
Va.  23.  . 

Statute  of  Limitations. — Even  if  a 
daughter  has  a  valid  claim  for  services 
rendered  her  mother,  as  it  accrued  in 
the  lifetime  of  her  mother,  and  the 
statute  began  to  run  then,  the  claim 
will  be  barred  by  the  statute  when  she 
does  not  bring  action  till  six  years  after 
her  mother's  death,  and  though  her 
■claim  were  an  equitable  claim  against 
her  mother's  equitable  separate  estate, 
the  claim  will  be  barred  in  the  same 
time  as  at  law.  Harshberger  v.  Alger, 
51  Gratt.  52. 

Insufficient  Acknowledgment   of  the 
Claim. — The  following  words  in  a  will 
are     not     sufficient     acknowledgement 
of  the  debt  to  take  it  out  of  the  statute 
of    limitations:      '*!    give    to    Abraham' 
^S.800.00    in     the     value     of    the    land, 
$3,000.00  for  his  services  rendered."    The 
acknowledgment     is     coupled     with     a 
qualification  which  shows  that  the  debt  \ 
was    satisfied    at    the    same    time    that 
the   promise    was    made.     The    land   is 
given    in    satisfaction    of   the    claim,    if 
the   satisfaction   is    renounced,   the    ac-  I 
knowledgment    is    likewise.      Stansbury 
z\  Stansbury,  20  W.  Va.  23.  j 


D.  UNDUE  INFLUENCE. 

Sec   the    titles    DEEDS,    vol.    4,    pp. 
416,  419;  UNDUE  INFLUENCE. 

There  is  no  presumption  of  invalidity 
as  to  a  bond  executed  by  a  mother  to 
her  son  for  services  rendered  by  him 
as  her  agent  eight  years  prior  to  the 
date  of  the  bond.  If  fraud  or  undue 
influence  is  relied  upon  as  a  defense, 
it  must  be  proved  as  a  fact  as  in  other 
;  cases,  and  the  burden  is  on  the  party 
alleging  it.  Even  a  gift  from  a  parent 
to  a  child  is  not  presumed  to  be  in- 
valid, though  it  may  be  shown  that 
actual  undue  influence  was  exercised. 
Burwell  v.  Burwell,  103  Va.  314,  49  S. 

E.  68;  Greer  v.  Greers,  9  Gratt  330, 
332;  Orr  v,  Pennington,  93  Va.  268, 
273,  24  S.  E.  928.    See  Deem  v.  Phillips, 

'  5   W.    Va.    168,   where   a   contract   was 

j  set  aside  for  undue  influence. 

j  "The  rule  seems  to  be  well  settled 
that  a  court  of  equity  will  not  avoid 
a  conveyance  when  made  by  one,  who 
though  weak  and  in  failing  health,  is 
not  of  unsound  mind,  where  he  de- 
liberately  disposes   of  his   property   to 

;  a  child  in  consideration  of  the  latter's 
undertaking  to  provide  for  his  support, 

j  if  it  appears  that  he  was  aware  of  the 

'  consequences  of  his  act,  and  that  it 
could  not  be  recalled.  The  fact  that 
the  act  was  done  by  reason  of  the  in- 
fluence resulting  from  affection  and  at- 
tachment, or  the  mere  desire  to  gratify 
the  wishes  of  another,  if  the  free  agency 
of  the  party  is  not  impaired,  does  not 
affect  the  validity  of  the  act.  Greer  v. 
Greers,  9  Gratt.  330."  Orr  v.  Penning- 
ton, 93  Va.  268,  272,  24  S.  E.  928.  See 
til?  titles  DEEDS,  vol.  4,  pp.  378,  393, 
410;  RESCISSION,  CANCELLA- 
TION AND  REFORMATION. 

E.  POSSESSION  BY  PARENT  FOR 
CHILD. 

When  there  is  a  valid  consideration 
for  a  conveyance,  the  retention  of  pos- 
session by  the  grantor  for  his  children 
is  not  fraudulent  as  to  his  creditors. 
Huston  V.  Cantril,  11  Leigh  136,  162; 
Braxton  v,   Gaines,  4   Hen.   &  M.   151; 
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Mortimer  v.  Brumfield,  3  Munf.  122. 
And  so  with  a  gift  from  parent  to 
child,  possession  by  the  child  at  their 
common  residence  is  sufficient,  between 
the  parties.  Lowther  v.  Lowther,  30 
W.  Va.  103,  3  S.  E.  42.  Sec  the  titles 
FRAUDULENT  AND  VOLUNTARY 
CONVEYANCES,  vol.  6,  p.  540; 
GIFTS,  vol.  6,  p.  719,  et  seq. 
F.  UNDUTIFUL  LITIGATION  DIS- 
COUNTENANCED. 

A  court  of  equity  will  not  counte- 
nance the  unjust  litigation  of  an  un- 
dutiful  son  against  his  mother,  though 
she  is  his  legal  guardian.  Meyers  v. 
Meyers,  47  W.  Va.  487,  35  S.  E.  868. 
C.  CONVEYANCES  BETWEEN 
PARENT  AND  CHILD. 

Sec  the  titles  DEEDS,  vol.  4,  pp. 
418,  419;  FRAUDULENT  AND  VOL- 
UNTARY CONVEYANCES,  vol.  6,  p. 
575,   et    seq. 

IV.  Use     and    Occupation    of 

Land-  Taxes  Paid  by 

Occupant. 

It  is  error  to  charge  a  child  with  the 
rental  value  of  his  parent's  land  oc- 
cupied by  him  after  the  parent's  death, 
without  giving  him  an   opportunity  to 


show  what  taxes  and  other  proper 
charges,  if  any,  paid  by  him,  he  is  cn- 
ti^^'ed  to  have  set-off  against  the  use 
of  the  land  during  that  period.  Bur- 
well  V,  Burwell,  103  Va.  314,  49  S.  E.  68. 
See  the  title  TAXATION. 

V.  Citizenship  and  Domicile. 

See  the  titles  CITIZENSHIP,  vol.  2, 
p.  823;  CONFLICT  OF  LAWS,  vol.  3. 
p.   100. 

VI.  Contributory  Negligence  of 
Parent  or  Child. 

See  the  titles  IMPUTABLE  NEG- 
LIGENCE, vol.  7,  p.  340;  NEGLI- 
GENCE, ante,  p.  349. 

VII.  Pretermitted    Children. 

See  the  title  WILLS. 

VIII.  Parent  as  Trustee  for 
Child. 

See  the  title  TRUSTS  AND  TRUS- 
TEES. 

IX.  Estoppel  of  Children  to 

Claim  under  Father's 

Deed. 

See  the  title  ESTOPPEL,  vol.  5,  p. 
257. 


Pari  Delicto, 

See  references  under  IN  PARI  DELICTO,  vol.  7,  p.  657. 

ParisH. 

See  the  title  RELIGIOUS  SOCIETIES. 

PARKS  AND  PUBLIC  SQUARES. 

CROSS  REFERENCES. 

See  the  titles  BOUNDARIES,  vol.  2,  p.  590;  DEDICATION,  vol.  4,  p.  350; 
MUNICIPAL  CORPORATIONS,  ante,  p.  149;  NAVIGABLE  WATERS,  ante, 
p.  340;  STREETS  AND  HIGHWAYS. 

Alteration  of  Square— A  square  was  ,  v.  Winchester,  84  Va.  467,  4  S.  E.  844. 
dedicated  to  the  public  and  used  for  A  deed  of  conveyance  made  in  1801 
county  buildings  and  standing  for  j  under  act  of  1709,  to  the  justices  of 
wagons,  etc.,  ever  since  the  formation  |  the  county  and  the  mayor  and  alder- 
of  tlie  county  in  1743,  and  before  tlie  |  men  of  the  city,  for  the  said  square 
city   wherein   it   lies    was    incorporated,    did  not  confer  upon  the  city  the  excln- 


It  was  held,  such  dedication  was  for 
such  special  purposes  only,  and  a  court 
of  chancery  will  enjoin  the  city  from 
altering  a  part  of  the   square.     Board 


sive  right  to  direct  the  uses  to  which 
the  square  should  be  applied.  Board 
V.  Winchester,  84  Va.  467,  4  S.  E.  844. 


Parliamentary  La^w. 

See  the  title  STATUTES. 

Parol  Agreements. 

Sec  the  titles  FRAUDS,   STATUTE  OF,  vol.   6,  p.  516;  LIMITATION   01 

ACTIONS,  vol.  9,  p.  406. 

PAROL  EVIDENCE. 

L  Statement  ef  General  Rule,  646. 
IL  'Legal  Import  of  Instrument  Protected,  649. 
IIL  Specific  Applications  of  General  Rule,  65o. 

A.  To  Contracts,  650. 

1.  In  General,  650. 

2.  Arbitration  Agreements,  653. 

3.  Assig^nments,  653. 

4.  Bills  of  Lading,  653. 

5.  Bonds,  653. 

6.  Building  Contracts,  654. 

7.  Deeds,  654. 

8.  Employment  Contracts,  659. 

9.  Insurance  Contracts,  659. 

a.  In  General,  659. 

b.  Limitations  of  and  Exceptions  to  General  Rule,  661. 

10.  Leases,  663. 

11.  Marriage  Articles,  666. 

12.  Mercantile  Instruments,  666. 

13.  Sale  of  Personal  Property,  670. 

14.  Sale  and  Purchase  of  Land,  670. 

a.  In  General,  670. 

b.  Illustrative  Cases,  670. 

c.  Sale  by  Acre  or  in  Gross,  672. 

15.  Subscriptions,  676. 

16.  To  Annex  Conditions  to  Contracts,  676. 

B.  To  Affidavits,  676. 

C.  To  Certificates  of  Deposit,  676. 

D.  To  Powers  of  Attorney,  676. 

E.  To  Records,  677. 

F.  To  Returns,  681. 

G.  Title,  682. 

IV.  Rule  Applies  between  Parties  Only,  682. 
V.  Exceptions  to  and  Limitations  of  General  Rule,  682 

A.  In  General,  682. 

B.  To  Establish  a  Trust,  683. 

C.  To  Show  Absolute  Deed  to  Be  Security  Merely,  683. 

D.  In  Suits  for  Specific  Performance,  684. 

E.  To  Explain  Legal  Signification  of  Terms,  684. 
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F.  To  Show  Relations  between  Parties,  684. 

1.  In  General,  684. 

2.  Between  Principal  and  Ag^ent,  685. 

3.  Between  Principal  and  Surety,  687. 

4.  Between  Joint  Obligors,  688. 

5.  Relation  of  Debtor  and  Creditor,  689. 

6.  Relations  l>etween  Parties  to  Negotiable  Paper,  689. 

G.  Receipts,  692. 

H.  Collateral  Facts  and  Transactions,  696. 

I.  Additional,  Independent  Facts  and  Transactions,  698. 

J.  Subsequent  Parol,  Distinct  and  Collateral  Agreement,  700. 
K.  Evidence  to  Vary  or  Explain  or  Show  Real  Consideration,  701. 

1.  In  General,  701. 

2.  Additional  or  Different  Consideration,  701. 

3.  Nature  and  Character  of  Consideration,  703. 

4.  Want  of  Consideration,  703. 

5.  From  Whom  Consideration  Moved,  703. 
L.  Date,  703. 

M.  Incomplete  Writings,  704. 

N.  Patol  Evidence  to  Connect  Contemporaneous  Writings,  707. 

O.  Questions  Relating  to  Formation  and  Execution  of  Writings,  707« 

1.  Delivery,  707. 

2.  Offer  and  Acceptance,  709. 

3.  Noncompliance  with  Conditions,  709. 
P.  Bills  of  Parcels,  709. 

Q.  Answer  as  Evidence,  709. 

R.  Evidence  to  Sustain  Validity  of  Instrument,  709. 

8.  Negotiable  Instruments,  710. 

T.  Interpretation  and  Construction  of  Writings,  712. 

1.  Meaning  of  Terms,  712. 

2.  Ambiguities,  713. 

a.  Patent  Ambiguities,  713. 

b.  Ambiguities  Neither  Patent  Nor  Latent,  713. 

c.  Latent  Ambiguities,  714. 

d.  Determining  Fact  of  Ambiguity,  715. 

3.  Explaining  Circumstances  of  Case,  715. 

a.  Evidence  of  Surrounding  Circumstances,  etc.,  715. 

b.  Acts  Done  by  Parties  under  Instrument,  719. 

c.  Verbal  Declarations  of  Parties,  720. 

4.  To  Ascertain  or  Explain  Subject  Matter,  721. 

a.  In  General,  721. 

b.  Application  of  Grant  to  Its  Subject  Matter,  723. 

5.  Identification  of  Parties,  724. 

6.  Purpose  and  Intention  of  Parties,  724. 

U.  Rule  in  Ek^uity  in  Cases  of  Fraud,  Accident  and  Mistake,  726. 
V.  Burden  of  Proof,  731. 


VI.  Pleading  and  Practice,  73i. 

A.  Questions  of  Law  and  Fact,  731. 

B.  Demurrers,  732. 

C.  Instructions,  732. 

D.  Appellate  Practice,  732. 


646 


Parol  Evidence 


CROSS  REFERENCES. 

Sec  the  titles  BEST  AND  SECONDARY  EVIDENCE,  vol.  2,  p.  355;  COM- 
PROMISE, vol  3,  p.  37;  ESCROW,  vol.  5,  p.  145;  FRAUDS,  STATUTE  OF, 
vol  «,  p.  516;  PAYMENT;  RESCISSION,  CANCELLATION  AND  REFOR- 
MATION; RECORDS;  RELEASE;  SEALS  AND  SEALED  INSTRU- 
MENTS; SPECIFIC  PERFORMANCE;  TENDER;  TRUSTS  AND 
TRUSTEES;     USAGES    AND     CUSTOMS;  VENDOR'S  LIEN. 

As  to  admissibility  of  parol  evidence  to  prove  boundaries,  see  the  title 
BOUNDARIES,  vol.  2,  p.  579.  As  to  admissibility  of  parol  evidence  to  esUb- 
lish  resulting  trust,  see  the  title  TRUSTS  AND  TRUSTEES.  As  to  payment 
to  agents  and  attorneys,  sec  the  titles  AGENCY,  vol.  1,  p.  240;  ATTORNEY 
AND  CLIENT,  vol.  2,  p.  144.  As  to  certificate  of  acknowledgment,  see  the 
title   ACKNOWLEDGMENTS,   vol.   l,   p.   118. 

As  to  admissib'lity  of  parol  evidence  to  show  matters  litigated  in  former  suit 
relied  on  as  supporting  plea  of  res  judicata,  see  the  title  FORMER  ADJUDI- 
CATION OR  RES  ADJUDICATA,  vol.  6,  p.  406.  As  to  extrinsic  evidence 
with  respect  to  wills  to  show  intention,  see  the  titles  CHARITIES,  vol.  2,  p. 
790;  MARSHALING  ASSETS  AND  SECURITIES,  vol.  9,  p.  637;  WILLS. 
As  to  admissibility  of  parol  evidence  to  show  that  a  deed  absolute  on  its  face 
was  intended  as  mortgage,  see  the  title  MORTGAGES  AND  DEEDS  OF 
TRUST,  ante,  p.  1. 


L  Statement  of  General  Rule. 

The  general  rule  is  well  settled  that 
parol  evidence  of  prior  or  contempo- 
raneous oral  negotations  or  stipula- 
tions, is  inadmissible  to  vary,  contra- 
dict, add  to,  or  explain  the  terms  of  a 
complete,  unambiguous,  written  instru- 
ment. Buena  Vista  Co.  v.  Billmyer,  48 
W.  Va.  382,  37  S.  E.  583;  Knowlton 
V.  Campbell,  48  W.  Va.  294,  37  S.  E. 
581;  Camden  v.  McCoy,  48  W.  Va.  377, 
37  S.  E.  637;  Martin  v.  Monongahela 
R.  Co.,  48  W.  Va.  542,  37  S.  E.  563; 
Hukill  V.  Guffey,  37  W.  Va.  425,  16  S. 
E.  544,  545;  Hurst  v.  Hurst,  7  W.  Va. 
339,  340;  McGuire  v,  Wright,  18  W. 
Va.  507;  Long  v.  Ferine,  41  W.  Va. 
314,  23  S.  E.  611;  Crawford  v.  Jarrett, 
2  Leigh  630;  Watson  v.  Hurst,  6  Grait. 
633;  Towner  v.  Lucas,  13  Gratt.  705; 
Tuley  t/.  Barton,  79  Va.  387;  Shirley 
V.  Rice,  79  Va.  442;  French  v.  Williams, 
82  Va.  462,  4  S.  E.  591;  Insurance  Co. 
V.  Gamble,  94  Va.  622,  27  S.  E.  463; 
Catt  V.  Olivier,  98  Va.  580,  36  S.  E.  980, 
6  Va.  Law  Reg.  465;  Hubble  v.  Cole, 
85  Va.  87,  7  S.  E.  242;  Hughes  v. 
Tinsley,  80  Va.  259;  Scott  v.  Norfolk, 
etc.,  R.  Co.,  90  Va.  241,  17   S.   E.  882; 


Ratcliffe  r.  Allison,  3  Rand.  537;  Har- 
din V.  Kelley,  89  Va.  332,  15  S.  E.  894; 
Allen  V.  Crank,  2  Va.  Dec.  279.  See 
Hilb  V.  Peyton,  22  Gratt.  550,  562; 
Martin  v.  Lewis,  30  Gratt.  672,  682; 
Bonsack  Machine  Co.  v.  Woodrum,  8S 
Va.  512,  516,  13  S.  E.  994;  Knick  v. 
Knick,  75  Va.  12,  19;  Page  v.  Belvin, 
88  Va.  985,  991,  14  S.  E.  843;  Bruce 
V.  Slemp,  82  Va.  352,  4  S.  E.  692; 
Hubble  V.  Cole,  85  Va.  87,  90,  7  S.  E. 
242;  Holston  Salt,  etc.,  Co.  v.  Camp- 
bell, 89  Va.  396,  16  S.  E.  274;  Richard- 
son V.  Planters'  Bank,  94  Va.  130.  136, 
26  S.  E.  413;  Citizens'  Nat.  Bank  v, 
Walton,  96  Va.  435,  31  S.  E.  890; 
Slaughter  v.  Smither.  97  Va.  202,  205, 
33  S.  E.  544;  Riverview  Land  Co.  v. 
Dance,  98  Va.  239,  245,  35  S.  E.  720; 
Scott  V.  Norfolk,  etc.,  R.  Co.,  90  Va. 
241,  17  S.  E.  8S2;  Kline  v.  McLain,  33 
W.  Va.  32,  10  S.  E.  11;  Howell  v. 
Behler,  41  W.  Va.  610,  617,  24  S.  E. 
646,  649;  Broughton  v.  Coffer,  18  Gratt. 
184;  Miller  v.  Fletcher,  27  Gratt.  403; 
Lynchburg  Fire  Ins.  Co.  v.  West,  76 
Va.  575,  44  Am.  Rep.  177;  Southern 
Mut.  Ins.  Co.  V.  Yates,  28  Gratt.  585; 
Woodward    v.    Foster,    18    Gratt    200; 
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Southern  Mut.  Ins.  Co.  v.  Trcar,  29 
Gratt.  255;  Little  Kanawha  Nav.  Co. 
V.  Rice,  9  W.  Va.  636;  Johnson  v. 
Burns,  39  W.  Va.  658,  20  S.  E.  686; 
McGuirc  v.  Wright,  18  W.  Va.  507; 
Crislip  V.  Cain,  19  W.  Va.  438,  441; 
Bowyer  v.  Martin,  6  Rand.  525;  Col- 
houn  V.  Wilson,  27  Gratt.  639,  646; 
Lockwood  V.  Holliday,  16  W.  Va.  651; 
Sangston  v.  Gordon,  22  Gratt.  755,  765. 

"The  general  principle  that  evidence 
of  a  contemporaneous  parol  agreement 
is  not  admissible  to  vary  or  contradict 
a  written  instrument,  is  too  familiar 
and  well  established  to  require  any  cita- 
tion of  authority.  It  is  a  principle 
which  has  now  become  one  of  the 
axioms  of  jurisprudence,  and  is  of  the 
last  importance  in  the  administration 
of  justice.  Without  this  general  prin- 
ciple there  would  be  no  certainty  in 
written  agreements,  and  no  security 
in  the  most  formal  contracts  and  the 
most  specific  transactions  among  men. 
It  ought  not  to  be  weakened  or  frit- 
tered away  by  nice  distinctions  and 
ingenious  exceptions,  to  meet  hard- 
ships, real  or  supposed,  of  particular 
cases.  Where  the  parties  have  reduced 
their  agreement  to  writing,  that  agree- 
ment can  not  be  overthrown  by  evi- 
dence of  a  parol  agreement  proved  by 
interested  witnesses,  or  dependent  for 
its  establishment  upon  the  slippery 
memory  of  men;  especially  can  not  it 
be  done,  as  in  this  case  it  is  attempted 
to  be  done,  by  the  statement  of  parties 
to  one  side  of  a  transaction,  when  the 
lips  of  the  other  party  to  that  same 
transaction  are  sealed  in  death."  Mar- 
tin V.  Lewis,  30  Gratt.  672,  682,  32  Am. 
Rep.  682. 

"When  parties  have  deliberately  put 
their  engagements  into  writing,  in  such 
terms  as  import  a  legal  obligation, 
without  any  uncertainty  as  to  the  ob- 
ject or  extent  of  such  engagement,  it  is 
conclusively  presumed  that  the  whole 
engagement  of  the  parties,  and  the  ex- 
tent and  manner  of  their  undertaking, 
was  reduced  to  writing;  and  all  oral 
testimony  of  a  previous  colloquism  be- 


tween the  parties,  or  of  conversation  or 
declarations  at  the  time  when  it  was 
completed,  or  afterwards,  as  it  would 
tend,  in  many  instances,  to  substitute 
a  new  and  different  contract  for  the 
one  which  was  really  agreed  upon,  Jto 
the  prejudice,  possibly,  of  one  of  the 
parties,  is  rejected.  In  other  words, 
as  the  rule  is  now  more  briefly  ex- 
pressed, parol  contemporaneous  evi- 
dence is  inadmissible  to  contradict  or 
vary  the  terms  of  a  valid  written  in- 
strument. Greenlf.  Ev.,  vol.  1,  §  275; 
Hubble  V.  Cole,  85  Va.  87,  7  S.  E.  242; 
Bruce  v.  Slemp,  82  Va.  352,  45  S.  E. 
692.  and  authorities  cited;  Hughes  v. 
Tinsley,  80  Va.  259."  Scott  v.  Norfolk, 
etc.,  R.  Co.,  90  Va.  241,  243,  17  S.  E. 
882. 

A  writing  being  the  repository  of  the 
final  agreement  of  the  parties,  and  the 
highest  and  safest  evidence  of  it,  in  the 
absence  of  fraud  or  mistake,  oral  evi- 
dence of  prior  or  contemporaneous 
stipulations  or  conversations  will  not 
be  admitted  to  incorporate  them  in  it 
so  as  to  add  to,  alter,  or  contradict  the 
agreement  proven  by  the  writing.  Cris- 
lip V.  Cain,  19  W.  Va.  438;  Hukill  v, 
Guffey,  37  W.  Va.  425,  16  S.  E.  544; 
Long  V.  Ferine,  41  W.  Va.  314,  23  S.  E. 
611;  Howell  v.  Behler,  41  W.  Va.  610, 
24  S.  E.  646;  Towner  v,  Lucas,  13 
Gratt.  705;  Knowlton  v.  Campbell,  48 
W.  Va.  294,  37  S.  E.  581.  Providence 
Washington  Ins.  Co.  v.  Board  of  Edu- 
cation, 49  W.  Va.  360,  377,  38  S.  E.  679. 

Nature  of  Agreement. — And  the  rule 
that  parol  evidence  is  inadmissible  to- 
alter/  add  to,  or  explain  a  written 
agreement  applies  in  every  case  where 
the  question  is,  what  is  the  agreement- 
Ratcliffe  v.  Allison,  3  Rand.  537;  Vance 
V.  Snyder,  6  W.  Va.  24;  Campbell  v,. 
Fetterman.   20   W.   Va.   398,   410. 

Foundation  of  Rule— The  rule  that 
parol  evidence  is  inadmissible  to  alter^ 
add  to,  or  explain,  a  written  agreement^ 
is  founded  in  the  general  rules  of  evi- 
dence, in  which  writing  stands  higher 
in  the  scale  than  mere  parol  testimony. 
Ratcliffe  v.  Allison,  3  Rand.  537. 


M8 


Parol  Evidenxe 


Statute  of  Frauds. — There  is  no  prin- 
ciple more  elementary,  both  at  law  and 
in  equity,  than  that  which  excludes 
parol  evidence  offered  to  explain,  en- 
large, or  vary  the  terms  of  a  deed  or 
other  written  contract.  This  rule  of 
evidence  has,  by  operation  of  the  stat- 
ute of  frauds,  become  in  relation  to  real 
^  >tate.  a  canon  <'f  property.  It  has 
in  some  cases  been  broken  in  upon 
by  the  courts  of  equity,  from  considera- 
tions arising  out  of  fraud,  accident, 
mistake,  or  breach  of  confidence. 
M'Clanachan  v.  Siter,  2  Gratt.  280,  308. 

The  exclusion  of  parol  evidence,  of- 
fered to  explain,  add  to,  or  in  some 
way  to  vary,  a  written  contract  relative 
\t>  land,  stands  upon  two  distinct 
grounds;  not  simply  as  being  in  direct 
opposition  to  the  statute  of  frauds,  but 
also  upon  the  general  rule  of  evidence, 
independent  of  that  statute.  The  writ- 
ing must  speak  for  itself,  and  can  re- 
ceive no  aid  from  extrinsic  evidence, 
of  this  more  loose  and  dissatisfactory 
nature.  That  which  is  the  rule  of  law, 
prevails  equally  in  courts  of  equity; 
which  admit  no  different  rule  of  evi- 
dence on  this  subject;  and  thus  far  the 
rule  is  perfectly  clear,  rejecting  parol 
evidence  offered  by  the  plaintiff  to  con- 
tradict, vary,  or  explain,  a  contract  in 
writing  concerning  land,  of  which  he 
seeks  the  specific  performance  in  a 
court  of  equity.  Ratcliffe  v.  Allison, 
3  Rand.  537,  541. 

Merger  of  Prior  or  Contemporane- 
cus  Negotiations  and  Stipulations. — 
Where  parties  have  made  a  written 
agreement,  the  writing  is  regarded  as 
the  exclusive  evidence  of  the  contract, 
and  all  oral  negotiations  and  stipula- 
tions preceding  or  accompanying  the 
execution  of  the  written  agreement  arc 
merged  in  it,  and  are  inadmissible  in 
evidence.  Providence  Washington  Ins. 
Co.  V.  Board  of  Education,  49  W.  Va. 
360,   38   S.    E.   679. 

In  Lee  v,  Howard  Ins.  Co.,  3  Gray's 
R.  583,  Bigelow,  J.,  discussing  the  ques- 
tion of  the  admissibility  of  parol  evi- 
dence to  affect  the  terms  of  an  insur- 


ance policy,  said:  **That  upon  the 
most  familiar  principles  of  law  of  evi- 
dence, all  previous  verbal  agreements 
must  be  taken  to  be  merged  in  the 
written  agreement  of  the  parties  made 
for  the  purpose  of  embodying  the 
terms  of  the  contract,  and  designed  to 
be  the  depositary  and  proof  of  their 
final  intention.*'  Cited  in  Southern 
Mut.  Ins.  Co.  v.  Yates,  28  Gratt.  585, 
594. 

In  order  to  exclude  evidence  of  oral 
agreement  on  the  ground  that  the  par- 
ties later  entered  into  a  written  con- 
tract, the  oral  agreement  must  relate 
to  the  same  agreement  embodied  in 
the  written  contract.  "Otto's  first  as- 
signment of  error  is  that  the  court  re- 
fused to  exclude  from  the  jury  testi- 
mony of  conversation  between  Clator 
and  Otto  tending  to  show  a  surrender 
of  the  leases  by  Otto,  and  this  is  based 
on  the  idea  that  what  is  called  a  writ- 
ten assignment  was  made  between 
them  shortly  after  this  conversation, 
and  that  their  negotiation  resulted  in 
that,  and  the  prior  oral  agreement 
merged  in  it,  and  the  writing  speaks 
the  entire  contract.  This  writing  and 
the  agreement  to  surrender  were  sep- 
arate matters."  Clator  r.  Otto,  38  W. 
Va.   89,   18  S.   E.   378. 

If  a  deed  made  under  a  prior  execu- 
tory contract  varies  therefrom,  it  is 
presumed  that  the  deed,  so  far  as  it 
departs  from  such  contract,  represents 
a  change  agreed  upon  by  the  parties 
from  the  terms  of  the  prior  contract, 
and  the  deed  represents  the  final  con- 
tract of  the  parties,  and  such  contract 
and  all  antecedent  propositions,  nego- 
tiations, and  parol  interlocutions  on 
the  same  subject  are  merged  in  the 
deed.  It  may,  however,  be  shown  that 
such  variance  is  due  to  a  mistake  in 
drawing  the  deed  by  such  evidence  as 
the  law  in  such  case  requires.  Koen  v. 
Kerns,  47  W.  Va.  575,  35  S.  E.  902. 

**In  so  far  as  the  plaintiff  relies  upon 
a  preliminary  contract,  and  a  departure 
of  a  deed  from  it,  if  there  were  such 
binding  contract,   there   comes   up   the 
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well-established  rule  of  law  that,  what 
ever  the  departure  of  the  deed  finally 
<*xecuting  the  contract,  it  is  presumerl 
that  the  contract  was  changed  by  con- 
sent, and  that  the  provisi»)ns  of  the 
deed  were  substituted  purposely  for 
the  contract,  and  abrogate  that  con- 
tract, until  it  is  clearly  proven  to  the 
reverse.  The  law  is  that  the  deed  re- 
flects the  final  contract.  It  is  not 
proven  fully  to  the  contrary  in  this 
case.  Railroad  Co.  ?•.  Dunlop,  86  Va. 
:U6,  10  S.  E.  239;  Hil.  Vend.  5;  1  Story, 
Eq.  Jur.,  §  160;  Bull  v.  Willard,  9  Barb. 
€41;  Houghtaling  v.  Lewis,  10  Johns 
298;  Jones  v.  Wood,  16  Pa.  St.  25;  Mi- 
nor V.  Edwards,  12  Mo.  86;  Straley  v. 
Perdue,  33  W.  Va.  375,  10  S.  E.  780." 
Koen  V.  Kerns,  47  W.  Va.  575,  35  S.  E. 
902,  905. 

Careless  and  Illegible  Writing.— 
Careless  and  illegible  writing  in  an  in- 
strument is  no  ground  for  the  introduc- 
tion of  parol  evidence.  Ambach  v. 
Armstrong,  29  W.  Va.  744,  3  8.   E.  44. 

II.  Legal  Import  of  InstrumeDt 
Protected. 

The  rule  of  exclusion  of  a  parol 
agreement  applies  as  well  to  a  written 
instrument,  whose  legal  import  is  clear 
and  definite  (as  to  the  rights  and  lia- 
bilities of  the  parties  thereto),  as  to 
one  where  specific  stipulations  are 
fully  written  out.  Between  such  instru- 
ments, distinctions  which  the  courts 
have  sometimes  attempted  to  make  are 
not  based  on  any  just  ground  in  prin- 
ciple. As  was  said  by  Judge  Joynes, 
in  his  able  and  exhaustive  opinion  in 
the  case  of  Woodward  v.  Foster,  re- 
ported in  18  Gratt.  200,  205:  *'When 
the  legal  import  of  a  contract  is  clear 
and  definite,  the  intention  of  the  par- 
ties is,  for  all  substantial  purposes,  as 
distinctly  and  as  fully  expressed  as  if 
they  had  written  out  in  words  what 
the  law  implies.  It  is  immaterial  how 
little  or  how  much  is  expressed  in 
words  if  the  law  attaches  to  what  is 
expressed  a  clear  and  definite  import. 
Though  the  writing  consists  of  only  a 


jrignature,  as  in  the  ca^^e  of  an  endorse- 
ment in  blank,  yet  where  the  law  at- 
taches it  to  a  clear,  unequivocal  and 
definite  import,  the  contract  imported 
by  it  can  no  more  be  varied  or  con- 
tradicted by  evidence  of  a  contempora- 
neous parol  agreement  than  if  the 
whole  contract  had  been  wholly  writ- 
ten out  in  words.  The  mischiefs  of 
admitting  parol  evidence  would  be  the 
same  in  such  cases  as  if  the  terms  im- 
plied by  law  had  been  expressed." 
Martin  v.  Lewis,  30  Gratt.  672,  682,  32 
Am.  Rep.  682;  Calhoun  v.  Wilson,  27 
Gratt.  639,  649;  Citizens'  Nat.  Bank  v. 
Walton,  96  Va.  435,  31  S.  E.  890;  Riv- 
crview  Land  Co.  v.  Dance,  98  Va.  S39, 
240,  245,  35   S.   E.  720. 

In  November,  1868,  the  White  Sul- 
phur Springs  company,  by  deed  signed 
by  both  parties,  lease  to  W.  their 
springs  property  for  five  years  begin- 
ning the  1st  of  January,  1869,  and  W. 
is  to  make  repairs  upon  the  property; 
but  nothing  is  said  in  the  lease  as  to 
the  time  when  the  repairs  are  to  be 
made.  On  the  22d  of  April,  1873,  the 
parties  agree  in  writing  what  repairs 
W.  is  to  make;  but  nothing  is  said  as 
to  the  time  of  making  them.  On  the 
same  day  W.  enters  into  a  contract 
with  C.  to  lease  C.  one  equal  moiety 
of  all  the  property,  furniture,  etc.;  and 
nothing  is  said  in  this  contract  as  to 
the  time  when  W.  shall  make  the  re- 
pairs. In  June,  by  a  verbal  contract 
made  between  W.  and  C,  C.  acquired 
the  whole  of  W.'s  lease,  and  purchased 
the  furniture  on  the  premises  for 
$13,000;  and  nothing  was  said  as  to  the 
repairs  which  W.  was  to  make  under 
his  contract  with  the  springs  company 
in  April.  1873.  In  October,  1873.  C. 
executed  his  note  to  W.  for  $5,379.75, 
part  of  the  $13,000  he  was  to  pay  for 
the  lease  and  furniture.  W.  sues  C.  on 
this  note,  and  C.  files  a  special  plea  of 
part  failure  of  consideration,  on  the 
ground  that  W.  had  contracted  verbally 
with  C.  to  make  repairs  in  time  for 
I  the  springs  season  of  1873,  and  had 
'  failed  to  do  it,  whereby  C.  was  injured 
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to  the  amount  of  $3,000.  Held,  the  fact 
that  the  time  allowed  to  W.  to  make 
the  repairs  is  fixed  by  the  law  govern- 
ing his  contract  with  springs  company, 
and  not  by  the  express  terms  of  the 
contract,  does  not  affect  the  general 
rule  as  to  the  admissibility  of  parol 
evidence  to  vary  or  contradict  the  writ- 
ten contract.  Calhoun  v.  Wilson,  27 
Gratt.  63d. 

Import  of  Endorsements. — It  is  well 
settled  that  the  legal  import  of  an  in- 
dorsement can  not  be  varied  by  parol 
evidence.  Woodward  v.  Foster,  18 
Gratt.   200,  214. 

In  the  case  of  negotiable  securities, 
the  endorsement  is  not  a  mere  transfer, 
but  a  new  coi>tract  embodying  all  the 
terms  of  the  instrument,  and  derive! 
its  efficacy  from  the  instrument  itself. 
The  legal  import  of  the  contract  being 
clear  and  definite,  parol  testimony  is 
held  to  be  inadmissible  to  give  a  differ- 
ent effect  to  the  endorsement  from 
what  the  law  implies.  In  the  case  of 
a  nonnegotiable  security,  however,  the 
endorsement  does  not  pass  the  legal 
title.  It  has  no  direct  legal  import. 
It  may  mean  an  assignment  where 
there  is  a  subsisting  obligation,  or,  as 
in  the  present  case,  a  guaranty  or  some 
other  form  of  undertaking  to  be  estab- 
lished by  the  evidence.  Welsh  v.  Eber- 
sole,  75   Va.  651,  661. 

Assignment  or  Endorsement  of  Com- 
mon-Law Paper. — "In  2  Rob.  Practice, 
290,  291,  the  opinion  is  rather  insinu- 
ated than  expressed,  that  the  implied 
contract  resulting  from  an  assignment 
or  endorsement  of  a  common-law  ob- 
ligation can  not  be  changed  by  parol 
evidence  into  a  contract  of  .guaranty. 
I  have  not  been  able  to  find  any  deci- 
sion in  this  state  directly  upon  this 
point  unless  the  case  of  Hopkins  v. 
Richardson,  9  Gratt.  485,  to  be  here- 
after noticed,  be  so  considered.  In 
other  states  it  would  seem  that  parol 
evidence  is  received  to  show  the  true 
nature  of  the  contract  resulting  from 
Ae  endorsement.  In  some  of  them  the 
endorsement    rn   the   absence   of   proof 


is  treated  as  a  guaranty,  in  others  as 
imposing  the  obligation  of  a  surety  for 
the  debt.  2  Rob.  Prac.  29(f;  2  Parsons 
on  Bills  and  Notes,  119;  Seymour  v. 
Van  Slyke,  8  Wend.  403,  421;  Josselyn 
V.  Ames,  3  Mass.  274;  Gist  v.  Drakely. 
l  Gill.  340;  Baylies  on  Sureties  and 
Guarantees,  28.  I  do  not  deem  it  nec- 
essary to  express  an  opinion  as  to  the 
soundness  of  the  view  suggeste'd  in 
Rob.  Practice.  What  is  there  said  by 
the  author  was  with  reference  to  an- 
tecedent obligations  evidencing  a  debt 
due  by  the  obligor  to  the  obligee  and 
transferred  by  the  latter  to  a  third  per- 
son with  the  accompanying  endorse- 
ment.'* Welsh  V.  Ebcrsole,  75  Va.  651, 
658. 

III.  Specific  Applications  of 
Oeneral  Rule. 

A.  TO  CONTRACTS. 
1.  In  GeneraL 

That  ancient  and  well-settled  rule  of 
evidence  declares  that  a  written  con- 
tract can  uot  be  contradicted  or  varied 
by  parol  evidence  of  what  occurred  be- 
tween the  parties  previously  thereto  or 
contemporaneously  therewith.  And 
the  rule  is  the  same  in  equity  as  at 
common  law.  1  Greenl.  Ev.,  §  275; 
Watson  V.  Hurt,  6  Gratt.  €33;  Barnett 
V.  Barnett,  83  Va.  504,  508,  2  S.  E.  733; 
Catt  V.  Olivier,  98  Va.  580,  583,  36  S.  E. 
980,  6  Va.  Law  Reg.  465;  Allen  r. 
Crank,  2  Va.  Dec.  279,  281;  Shirley 
V.  Rice,  79  Va.  442;  Hughes  v.  Tinsley, 
80  Va.  259;  McGuire  v.  Wright,'  IS 
W.  Va.  507,  513,  citing  Bowyer  z\ 
Martin,  6  Rand.  525;  M'Mahon  v. 
Spangler,  4  Rand.  51;  Providence 
Washington  Ins.  Co.  v.  Board  of 
Education,  49  W.  Va.  360,  38  S.  E. 
679;  Woodward  v.  Foster,  18  Gratt. 
200;  Sangston  ?'.  Gordon,  22  Gratt.  755: 
Colhoun  t'.  Wilson,  27  Gratt.  639,  646: 
Miller  v.  Fletcher,  27  Gratt.  403,  413: 
Southern  Mnt.  Ins.  Co.  v.  Yates,  28 
Gratt.  585,  593;  Tait  v.  Central  Luna- 
tic Asylum,  84  Va.  271,  4  S.  E. 
697;  Shenandoah  Valley  R.  Co.  v.  Dun- 
lop,  86  Va.  346,  352,  1«  S.  E.  239;  Pey- 
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ton  V.  Stuart,  88  Va.  50,  76,  16  S.  E. 
160,  13  S.  E.  408;  Campbell  v,  Fcttcr- 
man,  20  W.  Va.  398,  410;  Lockwood 
V.  Holliday,  16  W.  Va.  651;  Ratcliffe 
V.  Allison,  3  Rand.  537;  Alexander  v. 
Newton,  2  Gratt.  266;  Vance  v.  Sny- 
der, 6  W.  Va.  24;  Tabb  v.  Archer,  3 
Hen.  &  M.  399,  cited  in  Tilghman 
V.  Tilghman,  23  Fed  Cas.  1254;  Find- 
ley  V,  Findley,  11  Gratt.  434;  Buena 
Vista  Co.  V.  Billmyer,  48  W.  Va. 
382,  37  S.  E.  583;  Knowlton  v,  Camp- 
b€U,  48  W.  Va.  294,  37  S.  E.  581; 
Martin  v.  Monongahela  R.  Co.,  48  W. 
Va.  542,  37  S.  E.  563;  Biggs  v.  Bailey, 
4f  W.  Va.  188,  189,  38  S.  E.  499;  Tay- 
lor V.  Sayre,  4  Zab.  647;  Harris  v. 
Carson,  7  Leigh  632,  639;  Crawford 
V,  Jarrett,  2  Leigh  630.  See  Towner 
V.  Lucas,  13  Gratt.  705,  710;  footnote 
to  Woodward  v.  Foster,  18  Gratt.  200 
(collecting  many  cases  in  point); 
Southern  Mut.  Ins.  Co.  v.  Trcar,  29 
Gratt.  MS,  25«;  Bonsack  Machine  Co. 
V.  Woodmm,  88  Va.  512,  516,  13  S.  E. 
»4;  KH»c  V.  McLain,  33  W.  Va.  32,  36, 
10  S.  £.  11,  13;  Johnson  v.  Burns,  39 
W.  Va.  658,  661,  20  S.  E.  686,  687; 
Howell  V,  Behler,  41  W.  Va.  610,  617, 
»4  S.  E.  646;  Crislip  v.  Cain,  19  W.  Va. 
4S8;  Cam4cn  v,  McCoy,  48  W.  Va.  377, 
rr  S.  fi.  637. 

It  may  be  laid  down  as  a  rule  of  con- 
structios  established  beyond  question, 
tfaat  a  written  contract  must  be  con- 
strued by  the  terms  used  therein  if 
plain  and  mtelligible;  that  extrinsic 
proof  is  not  admissible  for  the  purpose 
of  adding  to,  or  detracting  from,  or 
explaining,  or  in  any  wise  varying  the 
plaia  BManing  of  the  instrument  itself; 
that  extrinsic  proof  may  be  heard  only 
for  the  purpose  of  explaining  a  latent 
ambiguity  or  of  applying  ambiguous 
words  to  their  proper  subject  matter. 
It  may  be  further  laid  down  as  equally 
well  settled,  Aat  if  parties  in  making 
a  contract,  use  words  of  definite  legal 
signification,  they  must  be  understood 
as  using  such  words  in  their  definite 
legal  sense.  Wndley  v.  Findley,  11 
Gratt.     434,    43«,    citing    McMahon   v. 


Spangler,  4  Rand.  51,  to  the  ppint. 
McMahon  v,  Spangler,  4  Rand.  51,  is 
also  cited  in  Weidebusch  v.  Harten- 
stein,   12   W.   Va.   760,  764. 

Parol  evidence  of  prior  or  contem- 
poraneous verbal  contracts  or  promises 
is  not  admissible  to  vary,  contradict,  or 
explain  the  terms  or  consideration  of 
a  complete,  unambiguous  written  con- 
tract. Buena  Vista  Co.  v.  Billmyer,  48 
W.  Va.  382,  37  S.  E.  583,  citing  Knowl- 
ton V.  Campbell,  48  W.  Va.  294,  37  S. 
E.  581;  Howell  v.  Behler,  41  W.  Va. 
610,  24  S.  E.  64«;  Long  v.  Ferine,  41 
W.  Va.  314,  %Z  S.  E.  611;  Crislip  v. 
Cain,  19  W.  Va.  438;  Slaughter  v. 
Smither,  97  Va.  202,  33  S.  E.  544; 
Citizens'  Nat.  Bank  v.  Walton,  96  Va. 
435,  31  S.  E.  890;  Martin  v,  Lewis,  30 
Gratt.  672,  32  Am.  Rep.  682;  Wood- 
ward V.  Foster,  18  Gratt.  200;  Towner 
V.   Lucas,   13   Gratt.   705. 

No  rule  of  law  is  better  established 
as  a  general  rule  than  this — that  a 
written  contract,  whether  under  seal  or 
net,  and  whether  relating  to  land  or 
not,  can  not  be  explained,  varied,  or 
controlled  by  parol  evidence.  Phelps 
V.  Seely,  22  Gratt.  573,  585. 

A  court  can  consider  no  sort  of  parol 
evidence,  such  as  the  declarations  of  the 
parties  before,  at  the  time  of,  or  after 
the  execution  of  a  contract  in  writing; 
ner  can  the  court  call  in  aid  any  kind 
of  parol  testimony  to  alter,  explain,  or 
modify  a  written  contract,  if  it  is  free 
from  ambiguity  on  its  face.  Martin  v. 
Monongahela  R.  Co.,  48  W.  Va.  542, 
37  S.  E.  563,  citing  Crislip  v.  Cain,  1» 
W.  Va.  438,  442. 

Where  the  meaning  of  the  words  of 
a  written  contract  are  clear,  parol  evi- 
dence is  not  admissible  to  show  that 
the  parties  intended  something  else. 
Holston  Salt,  etc.,  Co.  v.  Campbell.  89 
Va.  396,  16  S.  E.  274,  citing  Knick  v, 
Knick,  75   Va.   12. 

In  Troll  V.  Carter,  15  W.  Va.  567, 
576,  the  court  said:  "It  is  a  genera! 
rule  of  evidence,  that  parol  testimony 
can  not  be  admitted  to  vary  or  add  to 
a    written    contract,    and    especially    a 
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contract  or  deed  conveying  lands.  See 
Towner  v.  Lucas,  13  Gratt.  705; 
Broughton  v.  Coflfer,  18  Gratt.  184; 
Spindle  v.  Hayworth,  18  Gratt.  392; 
Murst  V.  Hurst,  7  W.  Va.  339;  Stevens 
;.  Cooper,  1  John.  Ch.  425;  Flint  v. 
Shelton,  13  Mass.  343;  Holmes  v.  Sim- 
mons, 3  Desau  (S.  C.)  149;  Little  Kana- 
wha Nav.  Co.  V.  Rice,  9  W.  Va.  636.'* 
Sec,  in  accord,  Lockwood  v.  Holliday, 
16  W.  Va.  651;  Hukill  v.  Guffey,  37  W. 
Va.  425,  428,  16  S.  E.  544. 

Where  the  meaning  of  the  words  of 
a  written  contract  are  clear,  parol  evi- 
dence is  inadmissible  to  show  that  the 
parties  intended  something  else.  Hols- 
ton  Salt,  etc.,  Co.  z/.  Campbell,  89  Va. 
396,  16  S.   E.   274. 

Importance  of  Rule. — "The  general 
principle  that  evidence  of  a  contem- 
poraneous parol  agreement  is  not  ad- 
missible to  vary  or  contradict  the 
terms  of  a  valid  written  instrument,  ex- 
cept in  cases  of  fraud  or  mistake,  is  so 
familiar  and  well  established  that  cita- 
tion of  authority  in  its  support  would 
seem  to  be  superfluous.  It  is  a  prin- 
ciple founded  in  wisdom,  and  can  not 
be  too  carefully  guarded.  Upon  its  en- 
forcement the  certainty  and  sanctity  of 
written  contracts  depend,  and  its  vio- 
lation would  be  destructive  of  the  most 
solemn  transactions  of  life.  This  court 
has  so  often,  in  elaborate  opinions,  dis- 
cussed this  subject,  and  adhered  with- 
out variation  to  the  rule  of  evidence  ad- 
.  erted  to,  as  an  established  axiom  of 
our  jurisprudence,  that  nothing  further 
can  be  added  without  useless  repeti- 
tion. See  Towner  v.  Lucas,  13  Gratt. 
705;  Woodward  v.  Foster,  18  Gratt. 
200;  Martin  v.  Lewis,  30  Gratt.  672,  32 
Am.  Rep.  682;  Citizens'  Nat.  Bank  v. 
Walton,  96  Va.  435,  31  S.  E.  890." 
Slaughter  v.  Smither,  97  Va.  202,  205, 
?3    S.    E.    544. 

Difficulties  Attending  Its  Applica- 
tion.— It  is  admitted  on  all  hands,  to 
he  a  general  rule,  equally  applicable  to 
courts  of  law  and  equity,  that  parol 
evidence  is  inadmissible  to  contradict, 
or  substantially  vary,  the  legal  import 


of  a  written  agreement.  The  applica- 
tion of  this  acknowledged  rule,  how- 
ever, has  occasioned  g^eat  difficulty, 
and  given  rise  to  much  discussion;  and 
he  will  have  no  easy  task,  who  under- 
takes to  reconcile  all  the  cases;  es- 
pecially in  equity,  where  certain  ex- 
ceptions to  the  rule  have  been  admitted, 
out  of  which  most  of  the  difficulties 
have  arisen.  Ratcliffe  v,  Allison,  3 
Rand.   537,   539. 

A  promise  which  forms  a  part  of  the 
consideration  of  a  written  contract  is  a 
part  of  the  contract  itself,  and  not  a 
distinct  collateral  agreement,  and  can 
only  be  shown  by  writing.  Slaughter 
V.  Smither,  97  Va.  202,  33  S.  E.  544. 

Merger. — When  parties  have  made  a 
written  agreement,  the  writing  is  re- 
garded as  the  exclusive  evidence  of  the 
contract,  and  all  oral  negotiations  and 
stipulations  preceding  or  accompany- 
ing the  execution  of  the  written  agree- 
ment arc  merged  in  it,  and  are  not  ad- 
missible in  evidence.  Long  v.  Ferine, 
41  W.  Va.  314,  23  S.  E.  611;  Providence, 
etc.,  Ins.  Co.  v.  Board  of  Education,  49 
W.  Va.  360,  38  S.  E.  679. 

"Whatever  may  have  been  the  pre- 
vious conversation  and  verbal  commu- 
nications between  the  parties  if  they 
at  last  reduce  their  agreement  to  writ- 
ing, this  will  be  looked  upon  to  con- 
tain all  that  the  parties  intended  should 
form  any  part  of  their  bargain,  and 
everything  said  respecting  the  transac- 
tion in  the  previous  conversations  and 
not  incorporated  into  the  written 
agreement  will  be  considered  as  inten- 
tionally rejected."  Shirley  v.  Rice,  79 
Va.  442,  445. 

Evidence  to  Show  Construction  by 
Parties. — In  the  absence  of  any  ambig- 
uity in  a  written  contract,  parol  evi- 
dence is  not  admissible  to  show  the 
construction  placed  upon  it  by  the  par- 
ties thereto.  Grubb  v.  Burford,  98  Va. 
553,  37  S.  E.  4.  See  Uhl  v.  Ohio  River 
R.  Co.,  51  W.  Va.  106,  41  S.  E.  340. 

Plaintiff  by  writing  agreed  to  furnish 
defendant  with  railroad  ties  at  points 
where   needed,   but  alleged   a   contem- 
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porancous  parol  agreement  of  defend- 
ant to  haul  part  of  the  ties.  In  action 
for  defendant's  failure  to  perform  the 
parol  agreement,  held,  such  agreement 
could  not  be  proved  as  it  would  violate 
the  rule  which  forbids  the  admission 
of  parol  evidence  to  vary  a  written 
agreement.  Scott  v.  Norfolk,  etc.,  R. 
Co.,  90  Va.  241,  17  S.  E.  882. 

Release  of  Covenant. — In  the  ab- 
sence of  fraud  or  mistake,  parol  evi- 
dence can  not  be  admitted  to  show  that 
an  endorsement  made  on  a  sealed 
agreement  in  these  words:  "All  mat- 
ters'and  things  embraced  in  the  within 
contract  have  been  fully  adjusted  and 
settled,  and  this  contract  is,  for  value 
received,  declared,  ended  and  settled," 
and  signed  by  the  parties,  was  intended 
to  refer  only  to  money  accf  unts  be- 
tween those  parties,  and  not  to  include 
a  covenant  therein  contained  on  the 
part  of  the  party  paying  the  considera- 
tion for  the  release,  not  to  engage  in 
a  certain  business  for  a  certain  period. 
Bonsack  Machine  Co.  v.  Woodrum,  88 
Va.  512,   13  S.  E.  994. 

2.  Arbitration  Agreements. 

When  parties  have  made  a  written 
agreement  for  submission  to  arbitra- 
tion, the  writing  is  regarded  as  the  ex- 
clusive evidence  of  the  contract,  and 
all  oral  negotiations  and  stipulations 
preceding  or  accompanying  the  execu- 
tion of  such  agreement  are  merged  in 
it,  and  are  not  admissible  in  evidence. 
Providence,  etc.,  Ins.  Co.  v.  Board  of ! 
Education,  49  W.  Va.  360,  38  S.  E.  679. 

3.  Assignments. 

In  General. — So,  the  terms  of  a  writ- 
ten assignment  of  a  bond  can  not  be 
altered  by  parol  evidence.  Houston  v. 
McNeer,  40  W.  Va.  365,  22  S.  E.  80. 

A  chose  in  action  may  be  assigned 
as  a  security  for  an  existing  debt,  and 
also  for  future  advances.  Although 
the  assignment  is  absolute  and  uncon- 
ditional in  its  terms,  it  may  be  shown 
by  parol  to  be  a  mere  security  for  a 
debt  Didier  v.  Patterson,  93  Va.  534, 
25  S.  E.  661. 


Assignment  without   Recourse. — The 

plaintiff  took  from  the  defendant  a 
written  assignment  without  recourse  of 
a  bond  on  M.,  and  sued  to  recover  his 
money  back  on  the  ground  of  fraudu- 
lent representation.  To  avoid  such 
contract,  the  representation  must  be 
of  a  material  fact,  and  be  false,  within 
the  knowledge  of  defendant,  and  b'^ 
made  with  intent  on  his  part  that  plain- 
tiff should  act  upon  it,  which  represen- 
tation the  plaintiff,  in  ignorance  of  its 
falsity,  relies  upon,  and  is  thereb  •  mis- 
led to  his  injury  and  damage.  Such 
written  assignment  without  recourse 
can  not  be  changed  in  its  terms  by  pa- 
rol evidence.  Houston  v..  McXeer,  40 
W.  Va.  365,  22  S.  E.  80. 

Waiver  of  Diligence. — The  rule  that 
upon  assignment  of  bond,  assignee  will 
use  due  diligence  to  collect  it  from 
obligor,  in  ordjsr  to  hold  assignor  lia- 
ble on  recourse,  is  intended  for  his  ben- 
efit, and  he  may  waive  it,  and  such 
waiver  may  be  proved  by  parol,  and 
he  will  be  liable  to  assignee,  though 
the  debt  be  lost  by  reason  of  failure 
to  use  due  diligence.  Hall  v.  Rixey, 
84  Va.  790,  6  S.  E.  215. 

4.  Bill  of  Lading. 

One  ships  goods  from  New  York  to 
Norfolk,  to  be  stowed  on  deck;  but  the 
bill  of  lading  is  in  the  usual  form,  not 
mentioning  that  the  shipment  is  of  a 
deck  load;  in  an  action  by  the  shipper 
against  the  ship  owner  for  average, 
parol  evidence  that  the  goods  were  ta 
be  stowed  on  deck  is  admissible. 
Doane  v.  Keating,  12  Leigh  391,  3T 
Am.    Dec.   671. 

6.  Bonds. 

In  General.— The  rule  that  parol  evi- 
dence is  not  admissible  to  control,  add 
to,  vary  or  contradict  the  language  of  a 
valid  written  instrument,  has  been  ap- 
plied to  bonds.  Barnett  v.  Barnett,  83 
Va.  504,  2  S.  E.  733;  Smith  v.  Walker, 
1   Call  28. 

Illustrative  Cases. — Thus,  parol  evi- 
dence is  not  admissible  to  prove  that 
bonds  and  deeds  of  trust  were  not  to 
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be  paid  and  executed  according  to  their 
terms,  but  were  only  to  be  paid  out  of 
the  profits  of  the  property  for  the 
price  of  which  they  were  given.  Sang- 
5 ton  V.  Gordon,  22  Gratt.  755. 

Promise  Not  to  Enforce  Rights.— In 
the  absence  of  fraud,  parol  evidence  is 
inadmissible  to  show  that  the  obligee 
contemporaneously  with  the  execution 
of  a  bond,  promised  not  to  enforce  it 
as  against  one  of  the  parties  who  ex- 
ecuted it.  Towner  v.  Lucas,  13  Gratt. 
705;    Barnett  v.  Barnett,  83  Va.  504,  2 

5.  E.  733. 

Parol  evidence  is  not  admissible  to 
prove,  in  behalf  of  one  of  three  sure- 
ties in  a  bond,  that  he  was  induced  to 
sign  the  bond  upon  the  express  prom- 
ise of  the  obligee  that  he  should  not 
be  required  to  pay  any  part  of  it,  and 
that  said  obligee  would  give  the  said 
surety  a  written  indemnity  to  save  him 
harmless.  A  bill  is  filed  by  the  surety 
for  relief  against  a  judgment  recovered 
•on  the  bond,  which  sets  out  such  a 
parol  promise  as  the  ground  of  relief. 
As  proof  to  sustain  the  case  made  by 
the  bill  would  be  inadmissible,  the  bill 
is  demurrable.  Towner  v,  Lucas,  13 
Gratt.   705. 

6.  Building  Contracts. 

The  county  court,  having  made  a 
contract  with  the  plaintifiF  for  certain 
repairs  to  the  public  buildings  of  the 
county,  by  an  agreement  in  writing 
signed  by  it  and  the  plaintiff,  accepted 
said  repairs  and  directed  said  agree- 
ment to  be  entered  on  the  order  book 
of  the  court;  after  it  had  been  so  en- 
tered but  before  the  minutes  of  the 
court  had  been  signed,  the  court,  by 
interlining  the  agreement  on  the  order 
book,  made  a  material  change  therein 
without  the  knowledge  of  the  plaintiff. 
Held,  the  acceptance  of  said  repairs  by 
the  county  court  was  conclusive  as  to 
the  character  and  completion  of  the  re- 
pairs unless  the  county  should  show 
that  the  same  had  been  obtained  by 
the  imposition  or  fraud  of  the  plain- 
tiff   or    made    by    the    mistake    of   the 


county  court.  No  ofiFer  having  been 
made  to  show  such  imposition,  fraud 
or  mistake,  it  was  not  error  to  reject 
parol  evidence  offered  by  the  county  to 
•how  that  the  repairs  had  not  been 
made  and  completed  according  to  the 
contract  between  the  plaintiff  and  the 
county.  Despard  v.  County,  23  W.  Va. 
318. 

Building  Restrictions. — "It  is  stated 
in  the  defendant's  answer,  and  he  has 
been  at  great  pains  to  prove  by  many 
witnesses,  that  he  said  in  various  con- 
versations, that  he  would  not  sell  lets, 
without  a  provision  against  the  pur- 
chaser's keeping  a  tavern.  He  alleges 
also,  in  his  answer,  that  previous  to 
his  sale  to  the  plaintiff,  he  stated  this 
determination  in  conversations  with 
him;  and  that  the  plaintiff  promised 
that  if  he  should  be  a  purchaser,  he 
would  keep  no  tavern;  and  he  has 
proved  by  several  witnesses,  that  the 
plaintiff,  some  time  after  the  contract, 
acknowledged  that  these  conversations 
had  passed,  and  these  promises  been 
made.  If  these  previous  statements, 
conversations  and  promises,  are  intro- 
duced to  contradict  or  vary  in  any 
manner,  the  subsequent  written  con- 
tract, they  are  inadmissible;  as  all  the 
cases  I  have  quoted  show.  Their  ad- 
mission, to  influence  the  contract, 
would^  violate  another  well-settled  rule 
— that  where  an  agreement  is  reduced 
to  writing,  all  previous  negotiations 
and  treaties,  whether  written  or  rest- 
ing in  parol,  are  extinguished,  and  can 
not  be  resorted  to,  to  help  out  or  ex- 
plain its  meaning."  Ratcliffc  v.  Alli- 
son, 3  Rand.  537,  542. 

7.  Deeds. 

In  General. — Nothing  is  better  set- 
tled, either  at  law  or  in  equity,  than 
that,  in  the  absence  of  fraud,  accident, 
or  mistake,  the  deed  must  be  conclu- 
sively presumed  to  contain  the  whole 
agreement  between  the  parties.  In 
other  words,  the  terms  of  the  deed 
can  not  be  varied  by  parol  evidence,  of 
what  occurre,*.  between  the  parties  pre- 
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viously  thereto  or  contemporaneously 
therewith.  Towner  v.  Lucas,  13  Gratt. 
705;  Barnett  v.  Barnett,  83  Va.  504,  2 
S.  E.  733;  Tait  v.  Central  Lunatic  Asy- 
lum, 84  Va.  271,  4  S.  E.  697;  Shenan- 
doah Valley  R.  Co.  v.  Dunlop,  86  Va. 
346,  352,  10  S.  E.  239;  BiUingsley  v. 
Stutler,  52  W.  Va.  92,  43  S.  E.  96; 
Hardin  v.  Kelley,  89  Va.  332,  15  S.  E. 
894;  Holston  Salt,  etc.,  Co.  v.  Camp- 
bell, 89  Va.  396,  16  S.  E.  274;  Broughton 
V.  Coffer,  18  Gratt.  184;  Sprinkle  v.  Hay- 
worth,  26  Gratt.  384,  392;  Hurst  z'. 
Hurst,  7  W.  Va.  339;  Little  Kanawha 
Nav.  Co.  V.  Rice,  9  W.  Va.  636;  Troll 
V.  Carter,  15  W.  Va.  567,  576,  approved 
in  Richardson  v.  McConaughey,  55  W. 
Va,-546,  47  S.  E.  287;  xNorfoik  Trust 
Co.  V.  Foster,  78  Va.  413;  Bruce  v. 
Slemp,  82  Va.  352,  4  S.  E.  692;  Rat- 
cliffe  V.  Allison,  3  Rand.  537;  Land  v. 
Jeffries,  5  Rand.  215;  M'Mahon  v. 
Spangler,  4  Rand.  51,  54;  Gate  wood  v. 
Burrus,  3  Call  194,  198. 

Generally,  parol  evidence,  though 
not  excepted  to  when  it  is  offered  or 
afterwards,  is  not  competent  to  prove 
the  effect  of  a  deed.  Warren  v.  Symc, 
7  W.  Va.  474,  475. 

The  terms  of  a  scaled  instrument 
conveying  the  right,  title,  and  interest 
of  the  vendor  in  land,  can  not  be  con- 
tradicted by  parol  evidence,  unless  the 
vendor  be  guilty  of  some  fraud  or 
concealment.  Johnston  v.  Mendenhall, 
9  W.  Va.  112. 

"At  law,  no  evidence  will  be  re- 
ceived, to  add,  subtract  from  or  in  any 
manner  to  vary  or  qualify  an  executed 
deed  either  in  its  terms  or  legal  import. 
Buena  Vista  Co.  v.  Billmyer,  48  W.  Va. 
382,  37  S.  E.  583;  Knowlton  v.  Camp- 
bell, 48  W.  Va.  294,  37  S.  E.  581;  How- 
ell V.  Behler,  41  W.  Va.  610,  24  S.  E. 
646;  21  Am.  &  Eng.  Ency.  Law  (2d 
Ed.)  1080;  20  .\m.  &  Eng.  Ency.  Law 
(2d  Ed.)  949.  The  rule  is  modified  in 
Pennsylvania  and  probably  other 
states,  but  not  in  this  state.  21  Am.  & 
Eng.  Ency.  Law  (2d  Ed.)  1083.  The 
rule  is  otherwise  in  equity.  20  Am. 
&  Eng.  Ency.  Law  (2d  Ed.)  950;  Shank 


V.  Groff,  43  W.  Va.  337,  27  S.  E.  340; 
McNeel  v.  Auldridgc,  34  W.  Va.  748, 
12  S.  E.  851;  Gilchrist  v.  Beswick,  33 
W.  Va.  168,  10  S,  E.  371."  Billingsley 
V.  Stutler,  52  W.  Va.  92,  94^  43  S. 
E.  96. 

Illustrative  Cases.— S.  H.  (and  wife), 
the  rightful  owner  in  fee  simple  of  a 
tract  of  land,  and  the  father  of  G.  L. 
Hurst,  conveyed,  by  deed  dated  the 
9th  day  of  December,  1863,  to  G.  L. 
H.  said  tract  of  land,  situate  in  Harri- 
son county.  West  Virginia.  In  the 
early  portion  of  the  deed,  the  consider- 
ation of  the  same  is  stated  to  be  one 
dollar.  The  land  is  described  in  the 
deed  by  metes  and  bounds  and  as  con- 
taining one  hundred  and  sixty-one  and 
one-half  acres  "to  have  and  to  hold 
the  above-described  tract  of  land  with 
its  appurtenances,  to  the  said  G.  L.  H., 
and  his  heirs,  and  assigns  forever. 
And  S.  H.  and  wife  covenant  to  and 
with  the  said  G.  L.  H.,  his  heirs  and 
assigns,  to  warrant  and  defend  gener- 
ally the  above-described  tract  or  parcel 
of  land  to  the  said  G.  L.  H.,  his  heir, 
etc."  In  the  deed,  immediately  after 
tiie  last-recited  clause,  are  the  follow- 
ing clauses,  the  one  immediately  fol- 
lowing the  other,  viz.:  "It  is  fairly 
understood  that  the  above-described 
tract  or  parcel  of  land  is  to  be  the  said 
G.  L.  H.'s  share  of  his  father's,  S.  H.'s 
estate.  And  it  is  further  understood 
that  I,  S.  H.,  hold  a  life  interest  in  the 
above-described  tract  of  land."  Held, 
that  parol  evidence  as  to  the  acts  or 
declarations  of  the  parties,  at  the  time 
of  the  execution  of  the  deed,  or  after- 
wards, are  inadmissible  and  incompe- 
tent in  such  case,  as  evidence,  to  en- 
large, restrain,  explain  or  alter  the  in- 
tention of  the  grantor  and  grantee,  as 
expressed  in  the  deed,  or  to  vary  the 
legal  effect  thereof  as  clearly  mani- 
fested by  the  deed  itself.  Hurst  v. 
Hurst,  7  W.  Va.  339. 

When,  in  an  action  of  ejectment 
predicating  a  claim  of  title  solely  upon 
a  deed  referring  to  a  plat,  there  is  suf- 
ficient evidence   of  the  identity  of  the 
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plat  to  show  prima  facie  that  it  is  the 
one  so  referred  to,  and  there  is  no  evi- 
dence to  the  contrary,  the  court  should 
construe  the  deed  as  if  the  plat  were 
incorporated  in  it,  and  rule  accordingly 
upon  the  admissibility  of  oral  evidence 
ofifercd.  Snooks  v.  Wingfield,  52  W. 
Va.   441,  442,  44   S.    E.  277. 

"If  a  party  obtained  a  deed  or  a  de- 
vise without  any  consideration,  upon  a 
parol  assurance  by  the  grantee  or  dev- 
isee that  he  will  make  a  particular  dis- 
position of  it,  a  court  of  equity  will 
enforce  the  specific  performance  of  such 
an  agreement,  even  though  the  deed 
recites  that  it  was  made  for  a  valuable 
consideration,  if  in  point  of  fact  no 
consideration  was  really  paid  by  the 
grantee.  See  Onson  v.  Cown,  22  Wis. 
{29;  Miller  v.  Pearce,  6  Watts  &  S.  97; 
Hoge  V.  Hoge,  1  Watts  163;  Thomp- 
son V.  White,  1  Dall.  447;  Kennedy  v, 
Kennedy,  2  Ala.  571.  In  such  case  the 
deed  or  will  is  not  added  to  or  altered 
by  the  parol  evidence;  but  this  evi- 
dence fastens  on  the  individual  who  has 
iot  the  title  without  consideration  the 
personal  obligation  of  fullilling  his 
agreement  whereby  he  procured  the  ti- 
tle, as  without  its  enforcement  by  a 
court  of  equity  the  grantee  or  devisee 
yvould  be  allowed  to  avail  himself  of 
a  fraud  in  so  obtaining  the  deed  or  de- 
vise. But  if  the  land  be  conveyed  by 
a  deed  of  bargain  and  sale  for  a  merely 
nominal  consideration,  the  courts  of 
equity  would  not  receive  parol  evi- 
dence to  prove  that  the  grantee  agreed 
to  hold  the  land  for  the  grantor's  use, 
as  the  deed  in  such  a  case  must  have 
been  made  for  the  express  purpose  of 
divesting  the  grantor  of  his  title  and 
vesting  the  same  in  the  grantee.  Such 
parol  evidence,  if  admitted,  would  de- 
feat the  very  purposes  for  which  the 
deed  was  made  and  must  be  regarded 
as  contradicting  the  deed,  and  the  gen- 
eral rule  we  have  laid  down  requires 
in  such  a  case  its  rejection.  Philbrook 
V.  Delano,  29  Me.  410;  Rathburn,  6 
Barb.  98;  Graves  v.  Graves,  9  Foster 
(29   N.   H.)   129;   Blodgett  v.   Hildreth, 


103    Mass.    484."     Troll    v.    Carter,    15 
W.  Va.  567,  577. 

A  conveyance  of  land  on  its  face  ab- 
solute, may  be  shown  by  parol  evi- 
dence to  have  been  made  on  condition 
that  the  grantee  should  pay  the  grant- 
or's debt.  Bank  v.  Carrington,  7  Leigh 
566;  Gold  r.  Marshall,  76  Va.  668;  CoflF- 
nian  v.  Coffman,  79  Va.  504. 

Notwithstanding  a  clause  of  general 
warranty  in  a  deed  for  land,  a  court  of 
equity  will  receive  parul  testimony  to 
prove  that  such  clause  was  contrary 
to  the  actual  agreement,  by  which  the 
land  was  to  have  been  conveyed  with 
special  warranty  only;  the  written 
agreement  of  the  vendor  to  make  the 
conveyance,  not  being  produced  on  the 
part  of  the  vendee  to  whom  it  was  de- 
livered. Bumgardner  v.  Allen,  6  Munf. 
439. 

Description  in  Deed. — A  conveyance 
of  all  the  coal  underlying  the  grantor's 
tract  of  land  known  as  the  **Sandy 
Ridge  tract,"  adjoining  the  lands  of 
certain  named  owners,  though  not  a 
complete  description,  will  convey  the 
coal  underlying  the  tract  as  it  has  been 
known  for  twenty  years  prior  to  the 
conveyance,  although  the  grantor  may 
have  intended  to  except  a  portion  of 
the  tract  the  coal  under  which  he  had 
previously  contracted  to  sell  to  an- 
other, and  although  the  description 
would  have  been  equally  as  accurate 
if  the  excepted  land  was  not  included. 
A  grantor  will  not  be  allowed  to 
change  the  effect  of  his  conveyance  by 
a  statement  that  he  did  not  intend  t«> 
include  this  or  that  parcel  of  land 
therein  when  such  intention  was  not 
made  known  to  his  grantee  at  the  time 
and  acquiesced  in  by  him.  Virginia 
Iron,  etc.,  Co.  v.  Crane's  Nest  Coal, 
etc.,  Co.,  102  Va.  406,  46  S.  E.   393. 

Meaning  of  "Contiguous."  —  Parol 
evidence  is  not  admissible  to  show  the 
meaning  of  the  word  "contiguous" 
used  in  a  deed;  its  meaning  is  suffi- 
ciently clear.  Holston  Salt,  etc..  Co 
V,  Campbell.  89   Va.  396.  16  S.   E.  274. 

Meaning  of  "Et  Cetera."— Parol  evi 
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dence  can  not  be  admitted  to  explain 
what  was  meant  by  an  *'et  cetera"  in  a 
deed,  unless  the  evidence  is  stated  in 
the  record  so  as  to  afford  the  court 
an  opportunity  of  determining  whether 
it  came  within  some  of  the  exceptions 
to  the  parol  evidence  rule.  Gatewood 
f.  Burrus.  3  Call  194. 

Relinquishment  by  Grantee. — Under 
particular  circunislanccs,  parol  evi- 
dence of  continued  possession  on  the 
part  of  the  grantor  and  the  grantee^ 
acknowledgment  of  his  right  may  be 
given  in  evidence,  for  the  jury  to  pre- 
sume against  a  deed,  that  the  grantee 
has  relinquished  or  reconvcyed  his 
right.  Riggers  v.  Alderson,  1  Hen.  & 
M.  54. 

To  EsUblish  Trust.— In  Troll  v.  Car- 
ter, 15  W.  Va.  567,  this  court,  after 
stating  the  general  rule  that  parol  evi- 
dence can  not  be  admitted  to  vary,  add 
to  or  contradict  a  written  contract,  and 
especially  a  contract  or  deed  conveying 
land,  held:  ''If  a  party  obtains  a  deed 
without  any  consideration  upon  a  parol 
agreement  that  he  will  hold  the  land 
in  trust  for  the  grantor,  such  trust  will 
not  be  enforced,  as  it  would  violate 
the  statute  of  frauds  and  this  general 
rule,  to  permit  parol  evidence  to  estab- 
lish such  a  trust."  This  decision  was 
affirmed  in  Zane  v.  Fink,  18  W.  Va. 
693,  755.  A  deed  to  have  any  effect 
must  of  necessity  divest  the  title  of  the 
grantor  in  the  thing  conveyed  and  vest 
it  in  the  grantee.  But  if  parol  evidence 
can  be  received  to  prove  that  the 
grantee  agreed  to  hold  the  property  for 
the  grantor's  use,  such  evidence  will 
i.i  effect  ne  received  to  prove  that  it 
was  not  intended  to 'operate  as  a  grant, 
but  as  a  merely  nominal  transfer  of 
the  legal  title  which  the  grantor  may 
recall  at  the  very  next  instant.  To 
permit  such  evidence  in  such  case 
would  be  clearly  to  allow  the  contra- 
diction of  a  solemn  deed  by  parol  evi- 
dence. Puscy  V.  Gardner,  21  W.  Va. 
469,  474. 

If  a  party  obtained  a  deed  or  devise 
without  any  consideration  upon  a  parol 


assurance  by  the  grantor  or  devisee, 
that  he  will  hold  it  for  cv^rtain  uses,  he 
will  be  regarded  by  a  court  of  equity 
as  holding  the  land  as  a  trustee  fur 
such  purposes,  and  that  too  though  in 
cases  of  a  deed  it  was  declared  on  its 
face,  that  it  was  made  for  a  valuable 
cunsideration.  In  ^uch  cases  the  deed 
or  will  is  not  added  to  or  altered  by 
parol  evidence;  but  this  evidence 
fastens  on  the  individual,  who  has  ob- 
tained the  title  without  consideration, 
the  personal  obligation  of  fulfdling  the 
trusts,  by  the  promising  to  fulfil  which 
he  procured  the  title.  But  if  the  land 
was  conveyed  for  a  mere  nominal  con- 
sideration, a  court  of  equity  would  not 
admit  parol  evidence  to  prove,  that  the 
grantee  agreed  to  hold  the  land  for 
the  use  of  the  grantor  as  such  parol 
evidence  would  defeat  the  very  purpose 
for  which  the  deed  was  made  and 
would  thus  violate  the  general  rule 
above  laid  down.  Titchenell  v.  Jack- 
son, 26  W.  Va.  460.  467. 

Beneficiary  in  Deed. — One  not  a 
party  to  a  deed  inter  partes,  nor  a 
privy  to  such  party,  and  not  named 
nor  definitely  pointed  out  in  it  as  the 
beneficiary,  can  not  sue  thereon,  either 
at  common  law  or  under  the  Virginia 
statute  (§  2415  of  the  Code).  Nor  is 
extrinsic  evidence  admissible  to  show 
that  the  covenant  sued  on  was  made 
solely  for  his  benefit.  Newberry  Land 
Co.  V.  Newberry,  95  Va.  Ill,  119,  27 
S.  E.  897. 

Certificate  of  Acknowledgment.— It 
may  be  regarded  as  settled  law,  that 
between  the  immediate  parties  to  a 
deed  the  acknowledgment  of  a  married 
woman  may  be  impeached  for  fraud, 
collusion  or  imposition;  but  if  no 
such  fraud,  collusion  or  imposition 
be  established,  parol  evidence  can  not 
be  received  to  contradict  the  certificate. 
And  when  such  fraud,  collusion  or 
imposition  is  attempted  to  be  shown, 
the  proofs,  to  impeach  the  certificate, 
should  be  full  and  convincing:.  It  may 
also  be  regarded  as  well  settled,  that 
except  in  such  cases  of  fraud  and  col- 
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lusion,  which  is  brought  home  to  som« 
party  claiming^  under  the  deed,  if  the 
certificate  is  regular  and  complete,  as 
in  this  case,  no  parol  evidence  will  be 
received  to  contradict  the  facts  set 
forth  on  the  face  of  the  certificate;  and 
on  the  other  hand  if  the  certificate  fails 
to  state  any  essential  fact,  the  exist- 
ence of  it  can  not  be  proven  by  parol; 
her  acknowledgment  can  not  rest  partly 
in  parol  and  partly  in  writing — it  must 
all  be  in  writing.  Rollins  v,  Menager, 
22  W.  Va.  461,  469;  First  Nat.  Bank  v. 
Paul,  75  Va.  594,  601,  40  Am.  Rep.  740; 
McMullen  v.  Eagan,  21  W.  Va.  233. 

To  Show  Absolute  Deed  to  Be  Par- 
tition Deed. — Where  land  is  conveyed 
by  an  absolute  deed,  and  the  grantee 
takes  possession  under  it,  it  is  not  dis- 
puted that  his  declarations  are  not  ad- 
missible to  give  to  the  deed  a  con- 
struction different  from  that  which  the 
law  gives  to  it — as,  for  example,  if  the 
deed  conveys  a  fee,  that  a  life  estate 
only  was  conveyed — but  that  is  a  very 
different  case  from  the  present.  There 
is  surely  no  principle  which  excludes 
parol  evidence  to  show  that  a  deed, 
which  is  apparently  an  absolute  deed, 
is,  in  reality,  a"  partition  deed  between 
coparceners,  and  therefore  no  convey- 
ance at  all;  and  that  is  precisely  this 
case.  Such  a  deed  is  not  a  conveyance, 
because,  as  the  phrase  is,  the  partition 
makes  no  degree,  but  leaves  each  par- 
cener seized  as  by  descent  from  the 
common  ancestor;  and  hence  the  law 
in  1822  was  settled,  in  this  state  at 
least,  that  partition  amongst  coparce- 
ners might  be  made  as  well  by  parol  as 
by  deed.  Boiling  v.  Teel,  76  Va.  487; 
Yancey  v.  Radford,  86  Va.  638,  10  S. 
E.  972;  Dooley  v,  Baynes,  86  Va.  644, 
649,  10  S.  E.  974. 

Partial  Conveyance. — On  a  parol 
contract  for  the  sale  of  land,  the  vendor 
executes  a  deed  by  which  he  conveys 
a  part  of  the  land  purchased  to  the 
vendee.  It  is  not  competent  for  the 
vendee  to  prove  by  parol  evidence  that 
the  deed  was  in  only  part  execution  of 
the  contract,  and  that  the  vendor  had 


agreed  at  the  time  the  deed  was  exe- 
cuted that  he  would  convey  the  re- 
mainder at  another  day.  Such  an 
agreement  could  only  be  relied  on  as 
an  independent  contract;  and  must 
either  have  been  in  writing,  or  there 
must  have  been  part  performance. 
Broughton   v.    Coffer,    18    Gratt.    184. 

"If  the  parol  evidence  had  been 
stronger  than  it  is,  it  was  not  admissi- 
ble to  prove  that  the  deed  was  under- 
stood by  the  parties  to  be  only  a  par- 
tial execution  of  the  original  parol  con- 
tract. All  previous  negotiations  were 
merged  in  the  deed,  which  can  alone 
be  looked  to,  in  the  absence  of  fraud 
or  mistake,  to  ascertain  the  final  con- 
tract between  the  parties.  1  Greenleaf 
Evid.,  §  275;  4  Cow.  Phil.  Evid.  1471. 
Upon  its  face  the  deed  imported  a 
complete  execution  of  the  contract  on 
which  it  was  founded,  and  in  the  ab- 
sence of  fraud  or  mistake,  parol  evi- 
dence can  not  be  received  to  show  that 
the  parties  understood  and  intended 
it  to  be  only  a  partial  execution  of  it." 
Broughton  v.  Coffer,  18  Gratt.  184,. 197. 

Tax  Deeds. — A  deed  executed  by  the 
sheriff  to  the  purchaser  at  a  tax  sale 
of  delinquent  lands,  can  not  be  ques- 
tioned by  parol  proof  of  a  failure  to 
advertise  the  sale  as  the  law  prescribes. 
Flanagan  v.  Grimmet,  10  Gratt.  421, 
citing  Wiley  v.   Givens,  6  Gratt.  277. 

Parol  evidence  is  not  admissible  to 
uphold  or  invalidate  a  tax  deed,  and 
it  must  be  determined  from  the  pro- 
ceedings of  record  on  which  the  deed 
is  founded  and  from  the  face  of  the 
deed  itself,  whether  the  deed  is  valid. 
McClain  v.  Batton.  50  W.  Va.  121,  40 
S.  E.  509,  citing  Williamson  v.  Russell, 
18  W.  Va.  612;  McCallister  v.  Cottrille, 
24  W.  Va.  173,  174. 

The  25th  section  of  ch.  117  of  the 
acts  of  1872-73,  which  declares  that  a 
deed  obtained  by  a  purchaser  of  land 
at  a  tax  sale,  according  to  the  pro- 
visions of  said  chapter,  shall  be  valid, 
"notwithstanding  any  irrerj^ularity  in 
the  proceedings  under  which  the  said 
grantee  clain\s  title,  unless  such  irrcg- 
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ularity  appear  on  the  face  of  the  pro- 
ceedings of  record  in  the  office  of  the 
clerk  of  the  county  court,  and  be  such 
ab  materially  to  prejudice  the  right  of 
the  owner  whose  real  estate  is  sold, 
and  it  be  clearly  proven  to  the  court 
or  jury  that  such  diligence  has  been 
exercised  by  the  party  in  whose  name 
it  was  sold,  that  but  for  such  irregu- 
larity the  said  party  would  have  re- 
deemed the  same  under  the  provisions 
of  the  fifteenth  and  sixteenth  sections 
of  said  chapter,"  does  not  authorize  the 
introduction  of  parol  testimony  to  af- 
fest  the  validity  or  the  invalidity  of  a 
tax  deed.  But  the  legal  construction 
and  effect  of  said  provision  is  to  de- 
clare that  the  court  or  jury  shall  de- 
termine from  the  proceedings  of  rec- 
ord, on  which  such  deed  is  founded, 
and  from  the  face  of  the  deed  itself, 
whether  or  not  any  such  irregularity 
appears  thereon  as  would  mislead  a 
man  of  ordinary  business  capacity  and 
was  of  such  a  character  as  would  be 
calculated  to  prevent  the  owner  from 
redeeming  his  land  and  thus  materially 
prejudice  his  rights.  And  if  such  ir- 
regularity thus  appears,  it  must  be  con- 
clusively presumed  that  the  owner  was 
thereby  prejudiced  and  his  rights  ma- 
terially affected  and  such  deed  must  be 
held  and  declared  void.  McCallister  v. 
Cottrille,  24  W.  Va.  173,  174. 

S.    Emplojrment  Contracts. 

Where  a  decree  has  been  rendered  in 
the  circuit  court  for  a  certain  sum,  and 
the  plaintiff,  not  satisfied  therewith, 
obtains  an  appeal  to  this  court,  where 
the  decree  is  affirmed,  and  four  parties 
interested  therein  employ  an  additional 
attorney  to  obtain  a  rehearing  of  said 
cause,  and,  in  the  event  the  same  is  re- 
versedj  and  further  prosecuted,  agree 
to  pay  him  one  thousand  dollars  cer- 
tain, and  a  contingent  fee  of  five  per 
cent,  on  the  net  recovery  in  excess  of 
the  decree  rendered  in  the  circuit  court, 
said  fees  to  be  paid  pro  ratu  by  said 
four  parties,  snid  contract  is  unambij^u- 
ous,  needs  no  construction,  and  is  en- 


forceable against  each  of  said  four  par- 
ties. Camden  v.  McCoy,  48  W.  Va. 
377,  37  S.  E.  637. 

9.   Insurance  Contracts, 
a.   In  General. 

The  rule  that  oral  evidence  of  prior 
or  contemporaneous  oral  agreements  or 
conversions  can  not  be  received  to 
vary  or  contradict  a  valid  written  con- 
tract, unless  in  cases  of  fraud  or  mu- 
tual mistake,  applies  to  insurance  poli- 
cies just  the  same  as  to  other  written 
instruments.  Providence,  etc.,  Ins.  C». 
V,  Board  of  Education,  49  W.  Va.  360, 
38  S.  E.  679;  Maupin  v.  Insurance  Co., 
53  W.  Va.  557,  45  S.  E.  1003;  Southern 
Mut.  Ins.  Co.  V.  Yates,  28  Gratt.  58S, 
594;  Home  Ins.  Co.  v,  Gwathmey,  8S 
Va.  923,  1  S.  E.  209. 

"A  policy  issued  by  the  company 
and  accepted  by  the  assured  must  in 
a  court  of  law  be  taken  as  expressing 
the  final  agreement  of  the  parties  and 
as  merging  all  previous  verbal  stipula- 
tions." Martin  v.  Cole,  104  U.  S.  30; 
Long  V,  Ferine,  41  W.  Va.  314,  23  S. 
B,  611;  Providence,  etc.,  Ins.  Co,  f. 
Board  of  Education,  49  W.  Va.  360, 
377,  38  S.   E.  679. 

Incumbrances  upon  Property. — If, 
after  the  answers  to  the  questions  arc 
written  in  the  application  to  an  insur- 
ance company  for  insurance,  it  is 
signed  by  the  applicant,  parol  evidence 
is  not  admissible  to  prove  that  he  did 
not  read  the  application,  and  no  ques- 
tion was  asked  him  as  to  the  existence 
of  incumbrances  upon  the  property. 
Southern  Mut.  Ins.  Co.  v.  Yates,  28 
&ratt.  585. 

The  application  for  fire  insurance 
contains  a  particular  and  minute  de- 
scription of  the  building — its  location, 
size,  the  material  of  which  it  is  con- 
structed, the  uses  to  which  the  rooms 
are  appropriated,  and  of  other  matters 
which  could  only  have  been  furnished 
by  the  insured  himself  or  his  agents; 
following  this,  the  description,  is  the 
representation  in  respect  to  the  liens 
and  encumbrances.    It  is  conceded  that 


660 


Parol  Evidence 


whatever  relates  to  the  former  was 
furnished  by  the  plaintiff;  but  it  is  in- 
sisted that  the  representation  in  re- 
spect to  the  encumbrances  was  inserted 
without  his  knowledge  or  consent.  It 
is  not  pretended  that  the  agent  of  the 
company  was  guilty  of  any  fraud  or 
willful  misrepresentation.  The  effort 
of  the  plaintiff  is  to  defeat  a  written 
representation  and  warranty  by  a  sim- 
ple denial  on  his  part,  that  either  was 
in  fact  made.  And  the  dilTiculty  of 
thus  contradicting  the  plain  terms  of 
his  contract  is  sought  to  be  obviated 
by  asserting  that  it  was  never  read  to 
him.  If  such  evidence  is  admissible, 
it  is  difficult  to  imagine  a  case  in  which 
it  would  not  be  allowable  to  vary  the 
iegal  import  of  a  deed  by  parol  testi- 
mony. Southern  Mut.  Ins.  Co.  v. 
Yates.  28   Gratt.   585,  595. 

Clause  Limiting  Liability.— The 
policy  is  to  be  construed  according  to 
its  terms.  Where  these  arc  plain  and 
clear  and  unambiguous,  there  is  no  oc- 
casion whatever  to  resort  to  other  evi- 
dence to  ascertain  its  meaning;  in  other 
words,  to  ascertain  and  define  the  con- 
tract between  the  parties.  From  the 
plain  words  of  this  policy,  can  there 
be  any  difficulty  to  determine  the  ques- 
tions involved?  The  policy  limits  its 
liability  to  the  loss  affecting  the  inter- 
est of  the  assured,  not  to  exceed  the 
sum  agreed  on  as  the  amount  of  the 
policy,  and  not  to  exceed  the  interest 
of  the  assured.  This  the  appellant 
company  has  promptly  and  fully  paid. 
Can  they,  the  said-  appellants,  be  held 
responsible  for  goods  on  storage  in 
which  the  assured  had  no  interest? 
Home  Ins.  Co.  v.  Gwathmey,  82  Va. 
923,  930.  1   S.   E.  209. 

In  an  "Iron  Safe  Qause"  in  a  fire  in- 
surance policy  is  a  provision  that  non- 
compliance with  it  by  the  insured,  shall 
forfeit  the  policy,  and  that  "agents  of 
this  company  have  no  authority  to 
waive  these  conditions;"  no  oral  evi- 
dence is  admissible  of  an  oral  waiver 
<»f  such  clause  by  a  soliciting  atjent  of 
the  company  before  or  at  the  time  of 


the  issuance  of  the  policy.  Maupin  v. 
Insurance  Co.,  53  W.  Va.  557,  45  S.  E. 
1003. 

Books  of  Insured. — As  parol  contem- 
poraneous evidence  is  inadmissible  to 
contradict  or  vary  the  terms  of  a  valid 
written  contract,  an  insured  who  could 
not  read  English  will  not  be  permitted, 
in  the  absence  of  fraud,  to  prove  that 
his  application  was  filled  up  by  the 
agent,  tliat  he  was  not  questioned  as 
to  his  books;  that  he  did  not  tell  him 
he  would  keep  his  books  in  an  iron 
safe,  or  secure  in  another  building,  and 
that  the  questions  and  answers  were 
not  read  to  him.  Southern  Mut.  Ins. 
Co.  V.  Yates,  28  Gratt.  585;  Virginia, 
etc.,  Ins.  Co.  v.  Morgan,  90  Va.  290.  18 
S.  E.  191. 

To  Ascertain  Real  Party  to  Contract. 
— "  'There  are  cases  in  which  resort  may 
be  had  to  parol  evidence  to  ascertain 
the  subject  insured;  but  they  are  cases 
of  latent  ambiguity.  So,  in  the  con- 
struction of  other  contracts,  parol  evi- 
dence is  admissible  to  explain  such 
ambiguities.  In  this  particular  the  rule 
for  the  construction  of  all  written  con- 
tracts is  the  same.  Lord  Mansfieid 
sa'd  long  ago  that  courts  are  always 
reluctant  to  go  out  of  a  policy  for  evi- 
dence respecting  its  meaning.'  Lo- 
raine  v.  Tomlinson.  2  Doug.  585;  Ast«)r 
V.  Union  Insurance  Co.,  7  Cow.  202; 
Murray  r.  Hatch,  6  Mass.  465;  Levy 
V.  Merrill,  4  Greenl.  180;  Insurance  Co. 
V.  Loney,  20  Md.  36;  Arnould  Ins.  1316, 
1317;  2  Greenl.  Ev..  377;  Home  Ins. 
Co.  7'.  Baltimore  Warehouse  Co..  93 
U.  S.  527.  But  there  are  cases  where 
resort  to  parol  evidence  is  necessary 
to  ascertain  to  whom  the  terms  of  the 
policy  apply — as,  when  the  policy  is  for 
or  on  account  of  the  owner,  or  on  ac- 
count of  whomsoever  it  may  concern, 
evidence  beyond  the  policy  is  then  re-' 
ceived  to  show  who  are  the  owners,  or 
who  were  intended  to  be  insured 
thereby.  In  such  cases  the  polic>'  fails 
to  designate  the  real  party  to  the  con- 
tract, and,  without  resort  to  extrinsic 
evidence,   there    is   no   contract   at   all. 


Parol  Evidence 


661 


Home  Ins.  Co.  v.  Baltimore  Ware- 
house Co.,  93  U.  S.  527;  Finney  v.  Bed- 
ford Ins.  Co.,  8  Mete.  348."  Home  Ins. 
Co.  V.  Gwathmey,  82  Va.  923,  926,  1  S. 
E.   209. 

A  policy  of  insurance  against  lire,  is- 
sued  to   the   manager  of  a   warehouse,  j 
for  account  of  whom  it  may  concern, 
on  150  barrels  of  flour  while  contained 
in  said  warehouse,  is  an  open  or  float- 
ing policy,  and  covers,  to  the  amount 
named  in  the  policy,  any  goods  of  the 
character     and     description      specified 
therein,  which,  from  time  to  time  dur-  - 
ing  the  continuance  of  the  policy,  may  j 
be  in  such   warehouse  under   the   con-  j 
trol  of  the  manager.     In  such  case  the  , 
policy    enures    to    the    benefit    of    the  ' 
«wner  of  the  property  at  the  time  of  | 
the  loss,  although  he  had  no  interest  j 
in  it  when  the  policy  was  issued;  and  i 
extrinsic     evidence     is     admissible     to  | 
show  who  was  in  fact  concerned.    Mor- 
otock  Ins.   Co.  V.  Cheek,  93  Va.  8,  24 
S.  E.  464.  j 

b.    Limitations  of  and   Exceptions   to 
General  Rule. 

In  Southern  Mut.  Ins.  Co.  v.  Yates, 
28  Gratt.  585,  the  judge,  who  delivered 
the  opinion  of  the  court,  after  stating  j 
the  general  rule  that  parol  testimony 
is  inadmissible  to  vary  or  contradict  a 
written  instrument,  and  that  the  latter 
is  generally  regarded  as  the  best,  if  not 
the  sole,  repository  of  the  .  contract, 
said  that  the  exceptions  to  this  rule, 
so  far  as  insurance  policies  are  con- 
cerned, will  be  found  in  those  cases  in 
which  the  assured  is  misled  by  assur- 
ances, or  declarations  of  the  insurer, 
or  his  agent,  or  where  the  insurer  seeks 
to  take  advantage  of  a  forfeiture  of  his 
own  creation,  or  where  the  insured  has 
given  a  correct  description  of  the  prop- 
erty, and  that  description  has  not  been 
followed  by  the  insurer  or  his  agents 
in  preparing  the  policy,  or  where  the 
parties  stand  upon  unequal  grounds, 
and  one  of  them  uses  his»  superior 
knowledge,  or  his  influence,  to  mislead 
the  other  as  to  the  true  import  of  the 
contracts.     In  such  cases  the  oral  evi- 


dence is  not  offered  to  contradict  the 
writing,  but  to  show  that  the  repre- 
sentation, as  it  is  written,  ought  not 
to  be  used  against  the  party  upon  the^ 
ground  of  an  equitable  estoppel.  The 
same  rule  was  laid  down  in  Georgia 
Home  Ins.  Co.  v.  Kinnier,  28  Gratt. 
88,  and  in  Manhattan  Fire  Ins.  Co.  v. 
Weill,  28  Gratt.  389,  26  Am.  Rep.  264, 
and  is  now  the  established  doctrine  of 
the  courts.  Lynchburg  Fire  Ins.  Co. 
V.  West,  76  Va.  575,  578,  44  Am.  Rep. 
177. 

In  actions  upon  insurance  policies  it 
is  permissible  to  show  by  parol  evi- 
dence that  representations,  as  written 
in  the  application  for  the  insurance, 
ought  not  to  be  used  against  the  as- 
sured upon  the  ground  of  equitable  es- 
toppel. Virginia  Fire,  etc.,  Ins.  Co.  v. 
Goode,  95  Va.  762,  30  S.  E.  370,  citing 
Lynchburg  Fire  Ins.  Co.  v.  West,  76 
Va.  575,  44  Am.  Rep.  177. 

The  P.  &  A.  Life  Ins.  Co.  of  Rich- 
mond, Va.,  have  an  agency  at  New- 
bern.  North  Carolina,  and  the  agent 
there  issues  a  policy  on  the  life  of  H., 
of  that  state,  which  is  assigned  to  D.. 
of  New  York.  D.  pays  the  premiums 
to  the  agent  at  Newbern  for  years. 
He  sends  the  money  to  pay  the  pre- 
mium for  July,  1874,  to  the  agent,  who 
receives  it,  but  does  not  send  him  a 
receipt,  nor  pay  it  over  to  the  com- 
pany, and  the  company  enters  the 
policy  as  forfeited.  D.,  having  written 
several  times  to  the  agent  and  getting 
no  response,  does  not  send  the  money 
for  the  premium  for  October,  1874,  or 
January,  1875.  D.  sent  an  agent  to 
Richmond,  and  after  some  explanations 
and  an  agreement,  about  which  the  evi- 
dence is  conflicting,  the  secretary  at 
Richmond  gave  to  D.'s  agent  receipts 
for  the  back  premiums;  said  receipts 
containing  conditions  as  to  the  health 
of  H.  Upon  an  action  on  the  policy 
by  D.  against  the  company,  held,  parol 
evidence  is  admissible  to  prove  that 
the  condition  inserted  in  the  receipts 
was  in  violation  of  the  agreement  be- 
tween the  agent  of  D.  and  the  sccrc- 
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tary  of  the  company,  and  that  by  that  i 
agreement  the  forfeiture  of  the  policy, 
if    it    had    been    forfeited,   was    uncon- 
ditionally   waived.      McLean    v.    Pied- 
mont, etc..  Life  Ins.  Co.,  29  Gratt.  361. 

Instructions. — Merchant  writing  out 
application  under  direction  of  agent, 
tells  latter  he  has  no  title,  but  only  a 
title  bond,  to  the  site  of  his  storehouse, 
and  has  paid  none  of  the  purchase 
money.  Application  was  for  policy  on  ' 
the  storehouse  and  its  contents. 
Agent  told  merchant  that,  as  the  pur- 
chase money  was  not  due,  it  was  no 
incumbrance;  and  merchant  stated  in 
application  that  the  property  was  un- 
encumbered. The  property  was  de-  \ 
stroyed.  In  suit  on  policy,  plaintiff 
testified  as  to  his  statement  to  agent 
Defendant,  objected  to  the  testimony, 
on  the  ground  that  it  varied  the  writ- 
ten instruments.  During  trial,  on  mo- 
tion of  plaintiff,  the  court  instructed 
tke  jury  that  "an  overvaluation  does 
BOt  invalidate  a  policy,  unless  made 
with  a  fraudulent  intent,"  and  refused 
to  give,  on  motion  of  defendant,  an  in-  t 
struction  that  "an  orervaluation,  if 
material  in  amount,  annuls  the  policy, 
'  even  though  made  without  fraudulent 
intent.*'  Held,  the  parol  testimony  was  t 
admissible.  There  was  no  error  in  giv-  | 
m%  the  instruction  asked  for  by  plain-  I 
tsff,  nor  in  refusmg  that  asked  for  by 
defendant.  Lynchburg  Fire  Ins.  Co. 
V.  West,  76  Va.   576,  44  Am.   Rep.  177. 

Parol  eridence  it  admissible  to  show 
the  drcnmstances  under  which  a  writ- 
ten applic^on  for  insurance  was  made. 
Although  the  written  application  states 
that  the  assured  never  had  property 
burned,  and  that  a  watchman  should 
he  kept  at  the  property  at  night,  it 
may  be  shown  by  parol  evidence  that 
the  assured  stated  to  the  agent  who 
filled  the  blanks  in  the  application  for 
the  policy  that  he  had  a  house  burned 
in  another  state  by  fire  communicated 
from  other  buildings,  and  that  the 
agent  replied  that  unless  the  fire  origi- 
nated on  his  premises  it  would  not  be 
considered    his    fire,    and    filled    in    the 


answer  "none"  to  the  question  in  the 
application  as  to  other  property  burned; 
and,  as  to  the  watchman,  that  it  was 
agreed  between  the  assured  and  the 
said  agent  that  the  stipulation  in  the 
application  and  policy  as  to  watchman 
should  be  deemed  to  be  complied  with 
by  engaging  the  services  of  a  man  as 
watchman  who  was  employed  in  that 
capacity  at  a  sawmill  situated  in  sight 
of,  and  distant  not  more  than  sixty  or 
seventy  yards  from,  the  property  in- 
sured. Farmers',  etc.,  Ins.  Ass'n  v. 
Williams,  »5  Va.  248,  28  S.  E.  214. 

Waiver. — An  insurance  corrrpany  acts 
and  speaks  by  its  officers,  and  what  the 
officers  say  and  do  when  in  discharge 
of  their  duty  as  officers,  and  in  rela- 
tion to  the  particular  duty  assigned  to 
them,  is  evidence  against  the  company. 
The  waiver  of  the  agent  may  be  proved 
by  parol.  Muhleman  v.  National  Ins. 
Co.,  %  W.  Va.  508,  616. 

The  policy  of  insurance  recites  that, 
"The  company,  having  been  paid,  as 
consideration  for  this  insurance,  Charles 
Mubleman's  note  for  $400,  at  9  months 
— the  nine-STxteenths  interest  of  said 
boat  is  hereby  insured,  being  valued  at 
$18,00t."  Charles  Muhleman,  in  fact, 
did  not  execute  his  note,  but  a  few 
days  after  the  date  of  the  policy,  and 
at  the  delivery  thereof  to  him  at  the 
office  of  the  insurer  by  its  clerk, 
Charles  Muhleman,  who  was  the  cap- 
tain of  said  boat,  made  and  delivered 
to  the  clerk  of  the  insurer,  for  the 
premium  of  insurance,  the  note  of  the 
"Steamer  Potomac  and  Owners,"  and 
signed  "Steamer  Potomac  and  Own- 
ers" per  "Charles  Muhleman,  Captain." 
and  in  lieu  of  giving  his  own  note,  and 
the  same  was  accepted  and  received  by 
the  clerk  for  the  premium  of  insurance 
in  lieu  of  Charles  Muhleman's  note. 
Held,  that  it  was  competent  for  the  in- 
surer, by  its  clerk,  to  receive  and  ac- 
cept the  said  note  for  the  premium,  in 
lieu  of  the  note  of  Charles  Muhleman, 
and  that  by  so  accepting  it,  the  insurer 
waived  the  note  of  Charles  Muhleman, 
and   should  be   thereby   estopped   from 
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claiming  any  advantage  in  an  action 
on  the  policy,  from  the  fact  that 
Muhleman  did  not  make  and  deliver 
his  note  as  recited  in  the  policy.  Held 
also,  that  it  is  competent  to  prove  such 
waiver  by  parol.  Muhleman  v.  Na- 
tional Ins.  Co.,  6  W.  Va.  508. 

Evidence  Tending  to  Confirm  Con- 
tract.— In  a  suit  on  a  policy  of  insur- 
ance, the  plaintiff  was  asked  what  val- 
uation the  agent  of  the  insurance  com- 
pany put  on  the  property  insured  and 
destroyed  by  fire.  The  answer  was,  the 
valuation  stated  in  the  policy  by  the 
agent;  which  was  objected  to  by  the 
counsel  for  the  company  on  the  ground 
that  it  was  parol  evidence  offered  to 
vary  or  explain  the  written  contract 
of  the  parties.  Held,  the  testimony  was 
admissible,  as  it  did  not  tend  to  vary 
the  contract  of  the  parties,  but  was  in 
confirmation  of  it.  Southern  Mut.  Ins. 
Co.  V,  Trear,  29  Gratt.  255. 

Independent  Facts. — "The  authorities 
uniformly  hold  that  parol  evidence  is 
not  inadmissible  to  contradict  the  terms 
of  a  written  contract,  where  there  is 
fraud.  It  is  only  inadmissible  to  con- 
tradict or  vary  the  terms  of  a  valid 
contract.  But  in  this  case  it  is  not 
offered  to  contradict  or  vary  the  terms 
of  the  written  contract  of  the  party 
who  offers  it,  but  to  show  by  inde- 
pendent facts,  dehors  the  instrument, 
that  it  is  not  his  contract.  Insurance 
Co.  V.  Mahone,  21  Wall.  U.  S.  R.  152, 
is  a  case  in  point,  and  fully  supports 
this  position.  Mr.  Justice  Strong, 
speaking  for  the  whole  court,  says: 
'The  testimony  was  admitted,  not  to 
contradict  the  written  warranty,  but  to 
show  that  it  was  not  the  warranty  of 
Dillard,  though  signed  by  him.*  There 
the  instrument  was  signed  by  the 
party;  here  it  was  not.  This  case  is 
stronger  than  that  in  favor  of  the  ad- 
mission of  parol  testimony.  Insurance 
Co.  V.  Wilkinson,  13  Wall.  U.  8.  R. 
222,  is  also  a  strong  case  in  point." 
McLean  v.  Piedmont,  etc.,  Life  Ins. 
Co.,  29  Gratt.  361,  376. 


10.   Leases. 

And  the  general  rule  that  parol  con- 
temporaneous evidence  is  inadmissible 
to  vary,  contradict  or  add  to  a  written 
contract,  applies  to  written  leases. 
Tait  V,  Central  Lunatic  Asylum,  84  Va. 
271,  4  S.  E.  697;  Colhoun  v.  Wilson, 
27  Gratt.  639;  Howell  v,  Behler,  41  W. 
Va.  610,  24  S.  E.  646;  Kline  v.  McLain, 
33  W.  Va.  32,  10  S.  E.  11,  5  L.  R.  A. 
400. 

Parol  evidence  will  not  be  received 
to  ingraft  upon  or  incorporate  with  a 
valid,  written  lease  an  agreement  made 
contemporaneously  therewith  and  in- 
consistent with  its  terms.  The  fraud 
which  will  let  in  such  evidence  must  be 
fraud  in  the  procurement  of  the  instru- 
ment which  goes  to  its  validity,  or 
some  breach  of  confidence  in  using  a 
paper  delivered  for  one  purpose  by 
fraudulently  perverting  it  to  another. 
Hukill  V.  Guffey,  37  W.  Va.  425,  16  S. 
E.  544. 

State  leased  land  for  term  of  years, 
and  by  the  deed  of  lease  agreed  at  end 
of  term  to  surrender  the  building  then, 
or  thereafter  to  be,  erected  on  it. 
These  terms  being  unambiguous  and 
no  fraud  or  mistake  being  alleged,  parol 
evidence  is  inadmissible  to  vary  or  con- 
tradict them.  Tait  v.  Central  Lunatic 
Asylum,  84  Va.   271,  4   S.   E.  697. 

The  word  "lease"  has  a  definite  legal 
signification;  therefore,  where  a  con- 
tract in  writing  sells  a  lease,  parol  evi- 
dence is  inadmissible  to  explain  it,  and 
show  that  it  is  intended  thereby  to  in- 
clude oil  that  had  been  pumped  from 
a  well.  McGuire  v.  Wright,  18  W.  Va. 
507. 

What  Is  Good  Husbandry.— Where 
it  appears  by  the  terms  of  a  lease  that 
all  of  the  land  was  rented  without  re- 
strictions as  to  its  cultivation,  except 
that  the  land  should  be  farmed  in  a 
way  to  prevent  injury  in  so  far  as  in- 
jury could  reasonably  be  prevented, 
and  the  lessor  sues  out  an  injunction 
claiming  that  an  attempt  on  the  part 
of  the  lessee  to  plow  up  and  plant  in 


664 


Parol  Evidence 


corn  a  piece  of  grass  land  would  vio- 
late this  clause  of  the  covenant,  it 
was  held,  that  parol  evidence  is  ad- 
missible to  show  whether  it  was  an 
act  of  good  husbandry  to  plow  up  the 
land  which  is  the  subject  of  this  dis- 
pute t)r  not,  and  resort  may  be  had  to 
the  custom  among  farmers  in  the 
neighborhood  or  any  other  evidence 
which  is  calculated  to  explain  the 
meaning  of  the  parties.  Evidence 
which  is  calculated  to  explain  the 
subject  of  an  instrument  is  essentially 
different  in  its  character  from  evidence 
of  verbal  communications  respecting  it. 
Hubble  V.  Cole.  85  Va.  87,  7  S.   E.  242. 

Renewals.— By  deed  of  April  1,  1861, 
A  leased  certain  coal  property  to  B 
until  December  31,  1864;  and  by  deed 
of  November  11,  1861,  endorsed  on  the 
first,  and  declared  to  be  a  part  of  it, 
he  leased  other  adjoining  coal  property 
to  B  for  the  same  time.  By  contract 
of  September  4,  1864,  A  and  B  agree 
to  renew  the  lease  of  April  1,  1861,  for 
five  years  from  the  1st  of  January, 
1865.  A  question  arising  whether  the 
lease  of  the  property  mentioned  in  the 
deed  of  November  11.  1861,  is  renewed 
as  being  part  of  the  lease  of  April  1, 
1861;  held,  this  is  a  latent  ambiguity, 
and  parol  evidence  is  admissible  to 
prove  what  was  the  intention  of  the 
parties.  Midlothian  Coal,  etc.,  Co.  v. 
Finney,  18  Gratt.  304. 

Repairs.— As  a  lessee  has  until  the 
expiration  of  his  lease  to  fulfill  his  con- 
tract for  repairs  upon  the  leased  prem- 
ises, if  no  time  is  specified,  parol  evi- 
dence is  inadmissible  to  prove  a  verbal 
agreement  on  his  part  to  make  them 
at  an  earlier  period.  Colhoun  v.  Wil- 
son, 27  Gratt.  639. 

And  the  lessee,  in  an  action  of  as- 
sumpsit against  his  lessor  for  damages 
sustained  by  reason  of  the  failure  of 
his  lessor  to  repair,  will  be  confined 
to  the  terms  of  the  written  contract 
declared  upon,  and  can  not  recover 
upon  a  verbal  contract  or  under- 
standing made  or  had  contempora- 
neously with  the  written  lease.     Kline 


:•.   McLain,  33  W.  Va.  32,  10  S.   E.   11. 

Where  a  written  lease  of  a  build- 
ing provides  that  the  lessee  shall  keep 
the  same  in  repair  except  as  to  "un- 
avoidable accidents,  and  natural  wear 
and  tear,"  the  law  will  not  imply  a  con- 
tract on  the  part  of  the  lessor  to  re- 
pair damages  caused  by  unavoidable 
accidents,  and  a  demurrer  will  be  sus- 
tained to  a  declaration  setting  forth 
these  facts  in  a  special  count.  The 
lessee  in  such  an  action  will  be  con- 
hned  to  the  terms  of  the  written  con- 
tract declared  upon,  and  can  not 
recover  upon  a  verbal  contract  or  un- 
derstanding made  or  had  contempo- 
raneously with  said  written  lease. 
Kline  v.  McLain,  33  W.  Va.  32,  10  S. 
E.  11,  5  L.  R.  A.  400. 

In  November,  1W8,  the  White  Sul- 
phur Springs  company,  by  deed  signed 
by  both  parties.  Mease  to  W.  their 
springs  property  for  five  years  begin- 
ning the  1st  of  January,  1869,  and  W. 
is  to  make  repairs  upon  the  property; 
but  nothing  is  said  in  the  lease  as  to 
the  time  when  the  repairs  are  to  be 
made.  On  the  22d  of  April,  1873,  the 
parties  agree  in  writing  what  repairs 
W.  is  to  make;  but  nothing  is  said  as 
to  the  time  of  making  them.  On  the 
same  day  W.  enters  into  a  contract 
with  C.  to  lease  C.  one  equal  moiety  of 
all  the  property,  furniture,  etc.;  and 
nothing  is  said  in  this  contract  as  to 
the  time  when  W.  shall  make  the  re- 
pairs. In  June,  by  a  verbal  contract 
made  between  W.  and  C,  C.  acquired 
the  whole  of  W.'s  lease,  and  purchased 
the  furniture  on  the  premises  for 
$13,000;  and  nothing  was  said  as  to  the 
repairs  which  W.  was  to  make  under 
his  contract  with  the  springs  company 
in  April,  1873.  In  October,  1873,  C. 
executed  his  note  to  W.  for  $5,379.75, 
part  of  the  $13,000  he  was  to  pay  for 
the  lease  and  furniture.  W.  sues  C.  on 
this  note,  and  C.  files  a  special  plea  of 
part  failure  of  consideration,  on  the 
ground  that  W.  had  contracted  ver- 
bally with  C.  to  make  repairs  in  time 
for  the  springs  season  of  1873,  and  had 
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failed  to  do  it,  whereby  C.  was  injured 
to  the  amount  of  $3,000.  Held,  parol 
evidence  is  inadmissible  to  prove  a 
contract  of  \V.  to  make  the  repairs  in 
time  for  the  spring  season  of  1873; 
and  this  applies  to  such  evidence  in- 
tended as  a  foundation  for  proof  of 
the  parol  contract.  Colhoun  v.  Wil- 
s»)n.  27   Gratt.  639. 

Held,  as  W.  had  by  his  written  con- 
tract with  the  springs  company  until 
the  end  of  his  term  to  make  the  re- 
pairs, a  verbal  agreement  to  mrke  *^em 
at  an  earlier  period  is  inconsistent  wil,. 
his  written  contract,  and  therefore  docs 
not  come  within  the  exception  to  the 
general  rule:  That  parol  evidence  may 
be  introduced  when  it  establishes  an 
agreement  additional  to  but  consistent 
with  the  written  agreement.  Colhoun 
V.    Wilson,   27   Gratt.   639. 

Purpose  of  Rental. — In  an  action  of 
debt  on  a  lease,  the  question  to  a^ten- 
ant,  as  to  what  purpose  the  premises 
are  rented,  which  question  does  not 
refer  to  the  contents  of  the  lease,  is 
not  open  to  the  objection  that  it  con- 
tradicts, adds  to,  or  varies  the  terms 
of  a  written  lease  by  parol  evidence. 
Richmond  Ice  Co.  r.  Crystal  Ice  Co., 
103   Va.   465,  49   S.    E.   650. 

Identity  of  Premises. — Whether  or 
not  certain  premises  are  parcel  of  the 
demised  premises  in  a  lease,  if  not  as- 
certained by  the  written  contract,  is 
always  open  to  extrinsic  evidence. 
Crawford  v.  Morris.  5  Gratt.  90. 

P.  being  the  owner  of  two  adjoining 
tenements,  leased  to  M.  for  one  year 
one  of  them  and  the  cellar  under  the 
other.  During  the  year  P.  sold  both 
the  tenements  to  S.;  and  then  S.  and 
M.  signed  a  memorandum  for  a  lease 
for  another  year.  This  memorandum 
provided  for  certain  repairs  to  the  tene- 
ment in  possession  of  M.;  and  that 
when  the  repairs  were  finished,  M.  was 
to  give  85  dollars  yearly  rent  for  it. 
Upon  the  question  whether  the  cellar 
tinder  the  other  tenement  was  em- 
braced in  the  agreement,  held,  that 
parol    proof    was    admissible    to    show 


that  the  tenement  rented  by  M.  from 
S.  was  the  same  that  was  rented  by 
him  from  P.  and  that  the  cellar  was 
indispensable  to  M.  for  the  business  in 
which  he  was  engaged;  and  this  being 
shown,  the  lease  from  P.  to  M.  was  ad- 
missible evidence  to  show  that  the  cel- 
lar under  the  other  tenement  was  in- 
cluded in  the  lease  from  S.  to  M. 
Crawford  v.   Morris,  5   Gratt.  90. 

Relation  between  Lessees. — Where  a 
lease  is  executed  to  six  joint  lessees 
for  the  term  of  five  years  with  the 
privilege  of  extending  a  lease  for  five 
more  years  upon  s'xty  days'  notice  be- 
ing given,  parol  evidence  is  inadmis- 
sible to  prove  that  all  the  lessees  ex- 
cept one  signed  the  same  as  security 
for  that  one,  because  of  the  well-set- 
tled rule  that  parol  evidence  will  not 
be  received  to  ingraft  upon  or  incor- 
porate with  a  valid  written  contract  an 
incident  occurring  contemporaneously 
therewith,  and  inconsistent  with  its 
terms.  Howell  v.  Behler,  41  W.  Va. 
610,  24  S.   E.  646. 

Way-Going  Crops. — Parol  evidence 
of  a  usage  for  the  off-going  tenant  to 
have  the  way-going  crop  is  not  admis- 
sible to  explain  a  written  contract  of 
lease  for  a  fixed  and  certain  period. 
Harris  v.  Carson,  7  Leigh  632. 

To  Identify  Subject  Matter.— T. 
leases  land  to  E.  by  deed  which  is  ex- 
ecuted by  E.,  and  he  thereby  acknowl- 
edges that  he  is  in  possession  under 
the  lease,  and  covenants  to  restore  the 
possession  at  the  end  of  the  term.  E. 
holds  over  after  the  term  expires  for 
seven  years;  and  whilst  in  possession 
executes  a  deed  by  which  he  conveys 
a  part  of  the  leased  premises  to  A.  in 
fee  simple,  with  a  covenant  of  war- 
ranty, and  puts  A.  in  possession  and 
disclaims  to  hold  under  T.  T.  then  in- 
stitutes a  proceeding  of  unlawful  de- 
tainer against  E.  and  A.  Held,  that 
T.'s  recovery  is  not  to  be  confined  to 
the  land  in  the  actual  occupancy  of  E. 
and  A.,  but  he  is  entitled  to  recover  all 
the  land  demised;  and  he  may  show 
by    parol    testimony    what    constituted 
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the  demised  premises.  Emerick  tk 
Tavener,  9  Gratt.  220,  58  Am.  Dec.  21f, 
citing  Crawford  v.  Morris,  5  Gratt.  90. 

11.  Marriage  Articles. 

Parol  evidence  dehors  marriage  ar- 
ticles, to  explain  or  vary  their  meaning, 
ought  not  to  be  resorted  to,  unless 
there  be  some  latent  ambiguity  which 
is  otherwise  impossible  to  be  solved  or 
explained,  or  unless  something  agreed 
on  by  the  parties  at  the  time  has  been 
omitted  through  fraud  or  accident 
Tabb  V.  Archer,  3  Hen.  &  M.  399,  400; 
Flemings  v.  Willis,  2  Call  5. 

The  intention  of  the  parties  to  mar- 
riage articles  is  to  be  collected  from 
the  nature  of  the  agreement,  the  lan- 
guage and  context  thereof,  the  usage 
in  similar  cases,  and  the  legal  rights 
of  the  parties,  as  they  existed  before, 
and  would  have  existed  after  the  mar- 
riage, if  no  such  articles  had  been 
made;  but  parol  or  other  evidence, 
dehors  the  articles,  to  explain,  or  vary 
their  meaning,  ought  not  to  be  re- 
sorted to,  unless  there  be  some  latent 
ambiguity  which  is  otherwise  impos- 
sible to  be  solved  or  explained,  or  un- 
less something  agreed  on  by  the  par- 
ties at  the  time,  has  been  omitted, 
through  fraud  or  accident.  Tabb  v. 
Archer,  3  Hen.  &  M.  399. 

Parol  evidence  admitted  to  explain 
the  meaning  and  intention  of  the  par- 
ties, in  marriage  articles,  when  a  con- 
veyance i«;  called  for.  Flemings  v. 
Willis,  2  Call  5. 

12.  Mercantile  Instruments. 

In  General. — This  parol  evidence 
rule,  while  applicable  to  all  cases  of 
written  instruments,  applies  especially 
to  mercantile  instruments.  Martin  v. 
Lewis,  30  Gratt.  672,  683,  32  Am.  Rep. 
682. 

To  Vary  or  Contradict  Endorsement. 
— Parol  evidence  can  not  be  received 
to  vary  or  contradict  the  legal  effect 
of  the  endorsement  of  negotiable  pa- 
per. Riverview  Land  Co.  v.  Dance,  98 
Va.  239,  240,  35  S.  E.  720;  Citizens'  Nat. 
Bank  v.  Walton,  96  Va.  435,  31   S.   E. 


890;  Woodward  v.  Foster,  18  Gratt. 
200;  Watson  v.  Hurt,  6  Gratt.  633;  Mar- 
tin V.  Lewis,  30  Gratt.  672,  32  Am.  Rep. 
682. 

"The  evidence  in  relation  to  the  co- 
temporaneous  parol  agreement  tended 
to  prove  that  Foster  was  not  to  be 
liable  as  endorser,  but  was  to  be  liable 
only  as  bailee  of  the  sum  paid  to  him 
for  the  bills,  which  sum  he  was  to  re- 
fund to  Smith  or  to  pay  over  to  the 
drawer,  accordingly  as  the  bills  might 
be  paid  or  dishonored»by  the  drawees. 
This  evidence,  therefore,  evidently 
tended  to  vary  and  contradict  the  legal 
import  of  the  endorsement.  It  did  so 
as  much  as  if  the  bills  had  belonged 
to  Foster  himself.  The  instruction 
asked  was  predicated  on  that  view,  and 
by  refusing  it  the  court  virtually  de- 
cided that  it  was  no  objection  to  the 
evidence;  that  it  tended  to  vary  or  con- 
tradict the  contract  imported  by  the 
endorsement,  and  this  has  not  been  dis- 
puted in  the  argument."  Woodward 
V.   Foster,   18  Gratt.   200,  204. 

An  endorsement  by  one  of  two 
payees  of  a  negotiable  note  to  the 
other  by  which  the  endorser  "assigns 
and  transfers"  to  such  other  "all  right, 
title,  and  interest"  in  the  note  is  equiv- 
alent to  a  blank  endorsement  of  the 
note,  carrying  with  it  the  consequences 
of  an  endorsement  without  restriction 
or  limitation,  and  can  not  be  varied  or 
contradicted  by  evidence  of  any  con- 
temporaneous parol  agreement  be- 
tween the  parties.  "As  was  said  in 
Woodward  v.  Foster,  18  Gratt.  at  page 
200,  205:  'When  the  legal  import  of  a 
contract  is  clear  and  definite  the  inten- 
tion of  the  parties  is,  for  all  substan- 
tial purposes,  as  distinctly  and  as  fully 
expressed  as  if  they  had  written  out  in 
words  what  the  law  implies.  It  is  im- 
material how  much  or  how  little  is  ex- 
pressed in  words  if  the  law  attache.*;  to 
what  is  expressed  a  clear  and  definite 
import.  Though  the  writing  consiiits 
only  of  a  signature,  as  in  the  case  of 
an  endorsement  in  blank,  yet,  where 
the   law  attaches   to   it    a    clear,     un- 
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equivocal,  and  definite  import,  the  con- 
tract imported  by  it  can  no  more  be 
varied  or  contradicted  by  evidence  of 
a  contemporaneous  parol  agreement 
than  if  the  whole  contract  had  been 
fully  written  out  in  words.  The  mis- 
chiefs of  admitting  parol  evidence 
would  be  the  same  in  such  cases  as  if 
the  terma  implied  by  law  had  been  ex- 
pressed.' *'  Citizens*  Nat.  Bank  v.  Wal- 
ton, 9«  Va.  435,  31  S.  E.  890. 

Watson  V.  Hurt,  6  Gratt.  633,  was  the 
case  of  an  endorsement  in  blank  by  a 
person  other  than  the  payee,  which  was 
held  to  import  a  guarajitee  of  payment, 
according  to  the  terms  of  the  note  on 
which  the  endorsement  was  made.  It 
was  held,  that  the  contract  thus  im- 
ported could  not  be  varied  by  evidence 
of  a  contemporaneous  parol  agreement 
that  the  endorser'  was  to  be  bound  on 
different  terms  as  to  the  time  of  the 
payment. 

And,  in  an  action  by  an  endorsee 
against  his  immediate  endorser,  upon 
a  protested  bill,  parol  evidence  of  an 
agreement  between  them,  at  the  time 
of  the  endorsement,  which  would  vary 
the  legal  liability  of  the  endorser  un- 
der the  endorsement,  is  inadmissible. 
Woodward  v.  Foster,  18  Gratt.  200. 

Endorsement  in  Blank. — The  rule 
which  excludes  evidence  of  a  cotem- 
poraneous  parol  agreement  to  contra- 
dict or  vary  a  contract  in  writing,  is 
applied  in  England  to  the  case  of  an 
endorsement  in  blank,  as  may  be  seen 
from  the  cases  of  Hoane  v.  Graham,  3 
Camp.  R.  57;  and  Free  v.  Hawkins,  8 
Taunt.  R.  92  (4  Eng.  C.  L.  R.  31).  It 
is  applied  also  to  the  case  of  an  ac- 
ceptor, the  special  terms  of  whose  con- 
tracts, as  in  the  case  of  an  endorser, 
are  not  expressed  in  words,  but  are 
supplied  by  legal  construction  and  in- 
tendment. Woodward  v.  Foster,  18 
Gratt.  200,  206. 

Woodward  v.  Foster.— Prof.  Burks 
(in  a  note  to  Citizens'  Nat.  Bank  v. 
Walton,  96  Va.  435,  31  S.  E.  890,  4  Va. 
Law  Reg.  591,  596,  expresses  the  opin- 
ion that  the  case  of  Burke  v.  Dulaney, 


153  U.  S.  228,  upon  which  the  decision 
in  Catt  V.  Olivier,  98  Va.  580,  36  S.  E. 
980,  6  Va.  Law  Reg.  465  rests,  is  m 
direct  conflict  with  the  case  of  Wood- 
ward  V.    Foster,    18   Gratt.   200. 

But,  in  a  note  to  Catt  v.  Oliver,  9?^ 
Va.  580,  36  S.  E.  980,  6  Va.  Law  Reg. 
465,  470,  the  opinion  is  expressed  that 
there  is  no  real  conflict  between  these 
cases.  It  is  said:  **When  a  written 
promise  by  one  party  is  delivered  to 
the  other — the  latter  on  his  part  orally 
stipulating  the  terms  upon  which  the 
instrument  is  accepted,  not  inconsistent 
with  the  Written  promise — the  admis- 
sion of  parol  testimony  to  establish 
these  terms  does  not  infringe  the  rule 
forbidding  the  introduction  of  parol 
testimony  to  vary  a  written  instrument. 
The  principal  case  seems  clearer  if  we 
suppose  the  notes  to  have  been  de- 
livered to  the  payee,  on  oral  condition 
that  each  maker  should  receive  a  share 
of  stock  in  the  corporation — a  scholar- 
ship, or,  indeed,  any  other  property  or 
benefit.  This  condition  unfulfilled 
would  clearly  be  a  defense.  Every  note 
executed  for  the  purchase  of  lands  or 
goods,  is  delivered  on  some  express 
or  implied  condition — e.  g.,  that  the 
payee  shall  make  good  his  warranty  of 
title  or  quality,  etc.  To  take  a  con- 
crete case,  if  A  executes  a  note  to  B,. 
he  can  not  set  up  a  contemporaneous 
parol  agreement  that  B  will  not  hold 
him  liable  on  the  note.  He  may  prove,, 
however,  either  that  there  was  no  con- 
sideration, or  that  the  note  was  ex- 
ecuted as  the  purchase  price  of  a  cer- 
tain horse,  sold  with  certain  warranties^ 
and,  that  there  was  an  express  or  im- 
plied condition  that  the  note  was  not 
to  be  paid,  in  whole  or  in  part,  on 
breach  of  this  condition.  The  principle 
which  gives  the  maker  his  defense  in 
the  case  last  illustrated,  is  generally 
treated,  not  as  a  delivery  of  the  note 
on  condition,  but  as  a  failure  of  con- 
sideration, partial  or  total.  Indeed,  the 
breach  of  condition  upon  which  the  in- 
strument is  delivered,  is  nothing  else 
than   a   failure   of   consideration.     The 
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payee  having  failed  to  perform  the  con- 
(lition  as  promised— or  if  the  perform- 
ance does  not  rest  with  him,  the 
condition  being  unfulfilled — the  con- 
sideration for  the  maker's  promise 
fails.  In  the  principal  case,  therefore, 
instead  of  resting  the  decision  on  the 
principle  of  conditional  delivery,  it 
might  have  been  placed  on  the  ground 
of  failure  of  consideration.  The  ground 
upon  which  the  court  placed  it,  how- 
ever,  is   the   accepted   classification.'* 

By  §  68  of  the  Negotiable  Instru- 
ment Law  it  is  enacted  "as  respects  one 
another,  endorsers  are  liable  prima 
facie  in  the  order  in  which  they  in- 
dorse; but  evidence  is  admissible  to 
show  that  as  between  or  among  them- 
selves they  have  agreed  otherwise." 
This  act  would  seem  therefore  to  be 
intended  to  change  the  law  as  laid 
down  in  Woodward  v.  Foster,  18  Gratt. 
200.     See  4  Va.  Law   Reg.   145,  596. 

Rule   Qualified. — When  a   negotiable 
propiissory    note    made    payable    to    a 
particular  person  or  order,  is  first  en- 
dorsed by  a  third  person,  and  then  de- 
livered to  the  payee,  such  endorser  is 
prima   facie   ^n    original    promissor   or 
guarantor,  as  the  payee  may  elect,  or  I 
the  payee  may  by  endorsing  his  name  ! 
above   that   of   such    third   person,   and  i 
transferring    the    note,     make     him      a  I 
second    endorser    in     the     commercial  ' 
sense.      But    the    true    nature    of    the  | 
transaction,   and   the   understanding  of 
the  parties   to  it  at   the   time,  may  be  ; 
shown  by  parol  proof,  and  such  proof 
may  destroy  this   right  of  election   by  i 
the  payee,  and  the  third  person  back-  j 
ing  such  note  may  be  held  liable  only 
as  an  original  promissor,  or  as  a  guar- 
antor, or  as  an  endorser,  according  to 
the  nature  of  the  transaction,  and  the 
original  understanding  of  the  parties  to 
it.      If   it    is    shown    by   evidence    that 
such  third  person  signed  his  name  on 
the  back  of  such  a  note  at  the  time  it 
was    made   as    security   for   the   maker 
nnd    for    his    accommodation,    to    give 
him  credit  with  the  payee,  such  proof 
does  not  alter  the  right  of  the  payee 


to  hold  him  bound  as  original  promis- 
sor, or  as  guarantor,  or  as  endorser, 
as  he  may  elect,  but  strengthens  his 
prima  facie  right  to  elect;  such  option 
may  be  exercised  at  any  time  by  the 
payee,  and  so  long  as  he  holds  the  note, 
may  be  changed  at  his  pleasure,  even 
after  the  institution  of  a  suit  by  him 
against  such  third  person.  .  If  it  be 
shown  that  the  understanding  between 
such  third  person  and  the  payee  at  the 
time  of  the  transaction  was  that  such 
third  person  should  be  bound  only  col- 
laterally, such  understanding  will  de- 
stroy the  right  which  the  payee  would 
have  otherwise  had,  of  electing  to  hold 
him  bound  as  original  promissor. 
These  principles  are  fairly  deducible 
from  the  only  cases  on  the  subject  de- 
cided in  Virginia  or  West  Virginia; 
Watson  V.  Hurt,  6  Gratt.  633;  Orrick 
V.  Colston,  7  Gratt.  189,  and  Kearncs 
V.  Montgomery,  4  W.  Va.  29.  Burton 
f.  Hansford,  10  W.  Va.  470,  481,  27 
^m.   Rep.  571. 

If  a  third  person  endorses  at  the  time 
it  is  made  a  negotiable  note  not  drawn 
payable  to  him,  he  thereby  indicates 
that  he  intends  to  bind  himself  for  the 
payment  of  the  note  in  some  form,  and 
if  he  has  failed  to  indicate  in  what 
form,  it  is  fair  to  presume  that  he  in- 
tended to  be  bound  in  any  manner  that 
the  payee  might  elect.  If  he  indicates 
to  the  payee  at  the  time,  the  manner 
in  which  he  intends  to  be  bound, 
though  his  purpose  thus  indicated  be 
proven  by  parol,  he  can  not  be  held 
bound  otherwise  by  the  payee.  Burton 
V.  Hansford,  10  W.  Va.  470,  481,  27 
Am.  Rep.  571. 

A  stranger  who  endorses  negotiable 
paper  at  the  time  it  is  made,  is  prima 
facie  liable  to  the  payee  as  original 
promissor  or  as  guarantor,  as  the 
payee  may  at  any  time  elect.  But  it 
may  be  shown  by  parol  evidence  that 
he  intended  to  bind  himself  only  as 
guarantor,  or  even  as  second  endorser; 
and  if  so  shown  by  such  evidence,  he 
can  only  be  held  bound  according  to 
the  original  understanding.     Burton  v. 
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Hansford,  10  W.  Va.  470,  27  Am.  Rep. 
571. 

Conditional  Delivery. — And  parol  evi- 
dence is  admissible  between  the  origi- 
nal parties  to  show  that  notes  were 
delivered  on  conditions  which  have  not 
been  complied  with,  for  this  does  not 
vary  or  contradict  the  notes.  Catt 
V.  Olivier,  98  Va.  580,  36  S.  E.  980,  6 
Va.  Law  Reg.  465;  Burke  v.  Dulaney, 
153  U.  S.  228,  14  Sup.  Ct.  Rep.  816; 
Nash  V.  Fugate,  32  Gratt.  595,  610,  34 
Am.  Rep.  780;  Solenberger  v.  Gilbert, 
86  Va.  778,  11  S.  E.  789;  Humphreys ^v 
Richmond,  etc.,  R.  Co.,  88  Va.  431,  13 
S.  E.  985. 

Authority  of  Clerk  to  Refuse  Accept- 
ance of  BilL — Parol  evidence  that  the 
clerk  of  the  drawee  of  a  bill  of  ex- 
change was  authorized  te  refuse  ao 
ceptance  of  the  bill,  is  admissible  in  an 
action  by  the  holder  against  the  en- 
dorser. Stainback  v.  Bank,  11  Gratt. 
260. 

Extension     of    Time    of   Payment— 
Where  the  instrument  purported  to  be 
an   absolute   engagement    to    pay   at   a 
specified  day,  parol  evidence  of  an  oral 
agreement  at  the  same   time,  that   the 
payment   should  be   prolonged,   or   de- 
pend upon  a  contingency,  or  be  made 
out    of   a    particular   fund,   is    inadmis- 
sible.    The  case  of  Watson  v.  Hurt,  6 
Gratt.  633,  is  a  striking  instance  of  the 
application  of  the  rule.     There  a  prom- 
issory note  to  the  plaintiff,  payable  on 
demand,   was   endorsed   by   a   stranger 
which    entitled    the   plaintiff   to   fill    up 
the    blank    endorsement    with    a    guar- 
antee   by    the   defendant   for   the    pay- 
ment  of   the   money   according   to   the 
terms   of   the   note.     As   the   note   was 
payable    on    demand,    an   action    on    it 
was    barred    by    the    statute    of   limita-  | 
tions.     But  the  making  of  the  note  and  \ 
the  endorsement  were  cotemporaneous  ! 
acts,  part  of  the  same  transaction,  and  \ 
this  court  decided  that  it  was  inadmis-  j 
sible  to  show  by  oral  testimony  a  parol  | 
agreement  at  the  time  of  the  execution  . 
of   the   note   by  the   principal   and   en-  i 
dorsement   by  the   guarantor,   that   the  ■ 


note  instead  of  being  payable  on  de- 
mand and  absolutely,  was  payable  only 
conditionally  upon  the  happening  of  a 
future  event.  That  such  evidence 
would  have  been  inadmissible  as 
against  the  maker  and  much  more  so 
as  against  the  guarantor.  And  the  con- 
sequence was  the  defeat  of  the  action 
by  the  statute  of  limitations  in  contra- 
vention and  fraud  of  the  cotempo- 
raneous parol  agreement,  provided  there 
could  have  been  any  legal  proof  of  the 
existence  of  such  agreement.  Towner 
V.   Lucas,   13   Gratt.  705,  717. 

If  it  be  averred,  that  although  a  note 
is  on  its  face  payable  on  demand  and 
unconditionally,  there  was  a  cotem- 
poraneous oral  agreement,  that  the 
time  for  payment  should  be  postponed, 
or  required  only  upon  the  happening 
of  a  certain  contingency,  parol  evi- 
dence of  such  an  agreement  is  inadmis- 
sible. Towner  v.  Lucas,  13  Gratt.  705, 
724. 

Legal  Import  of  Bill  of  Exchange. — 
L.  was  indebted  to  the  firm  of  J.,  M., 
S.,  and  O.  After  the  death  of  S.,  L. 
drew  a  bill  of  exchange  on  O.,  who  was 
largely  indebted  to  him,  for  the  amount 
of  his  debt  to  the  firm,  and  the  bill  was 
accepted  and  protested  for  nonpay- 
ment, and  notice  to  L.  was  given.  M. 
and  L.  died  and  O.  and  J.  were  de- 
clared bankrupts.  M.'s  executrix  filed 
her  bill  against  the  executors  of  L.  and 
S.,  and  the  assignees  of  J.  and  O.,  to 
recover  the  amount  of  the  bill,  and  ta 
have  it  applied  according  to  the  in- 
terests of  the  parties.  Upon  demurrer 
to  the  bill,  held,  in  such  a  case  parol 
evidence  is  not  admissible  to  prove  that 
at  the  tim^  the  bill  was  drawn  it  was 
expressly  agreed  between  M.,  whc^ 
acted  for  the  firm,  and  the  agent  of  L,. 
who  drew  the  bill,  that  if  it  was  ac- 
cepted by  O.,  it  was  to  be  taken  in 
full  of  the  debt  of  L.  and  he  was  not 
to  be  liable  further  for  it  or  his  debt; 
and  without  this  agreement  the  agent 
of  L.  would  not  have  drawn  the. bill. 
Martin  v.  Lewis,  30  Gratt.  672,  32  Am. 
Rep.  682. 
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13.  Sale  of  Personal  Property. 

Parties  to  a  contract  for  the  sale  of 
Itimber  agreed  in  writing  "that  the  lum- 
ber at  the  mill  is  to  be  measured  and 
shipped,  we  paying  one-half  of  the 
costs  of  inspection  and  you  paying  the 
other  half,  as  per  our  suggestions  and 
verbal  understanding;  in  other  words 
the  lumber  is  to  be  measured  at  the 
mill."  Afterwards,  the  vendor's  duty 
under  the  contract  to  deliver  the  lum- 
ber was  assumed  by  a  defendant  who 
failed  to  deliver  the  lumber  in  conse- 
<iuencc  of  a  disagreement  between  the 
parties  as  to  the  manner  in  which  it 
was  to  be  delivered.  Action  was 
brought  to  recover  damages  for  the 
breach,  and  the  plaintiff  offered  to  show 
a  verbal  agreement  between  the  par- 
ties to  the  original  contract  as  to  the 
manner  in  which  the  lumber  was  to  be 
delivered.  Held,  the  language  "in  other 
words,  the  lumber  is  to  be  measured  at 
the  mill"  shows  what  the  verbal  under* 
standing  between  the  parties  was,  and 
the  evidence  offered  is  inadmissible. 
Oriental  Lumber  Co.  v.  Blades  Lumber 
Co.,  103  Va.  730,  50  S.  E.  270. 

A  by  written  contract  sells  to  B  cer- 
tain growing  timber,  and  allows  him 
four  years  to  cut  it  down.  Afterwards 
A  endorses  on  his  own  contract  these 
words:  "I  agree  to  extend  the  time 
for  cutting  timber  as  fixed  in  this  con- 
tract each  year  B  rents  and  operates 
the  G.  steam  mills,  said  extension  to 
cover  a  period  of  five  years  from  the 
expiration  of  this  within  contract,  this 
extension  of  time  being  based  on  said 
B  renting  and  operating  said  G.  steam 
mills."  It  was  held,  that  the  extension 
provided  for  her  is  plainly  an  extension 
after  the  expiration  of  four  years  regu- 
larly agreed  on;  therefore,  parol  testi- 
mony is  inadmissible  to  contradict, 
vary  or  materially  affect  it  by  way  of 
explanaticm.  Hughes  v.  Tinsley,  80  Va. 
259. 

14.  Sale  and  Purchase  of  Land, 
a.  In  General. 

Parol  evidence  of  antecedent  con- 
versations between  the  parties  is  inad- 


missible to  set  aside  or  impair  a 
written  contract  for  the  sale  of  land,  es- 
pecially when  the  evidence  is  contradic- 
tory. Hardin  v.  Kelley,  89  Va.  332,  15 
S.  E.  894;  Findley  v.  Armstrong,  23  W. 
Va*  113;  Long  v,  Perine,  41  W.  Va.  314. 
23  S.  E.  611;  Shaver  v.  Edgell,  48  W. 
Va.  502,  37  S.   E.  664. 

Where  the  meaning  of  the  words  of 
a  written  contract  for  the  sale  of  land 
are  clear,  parol  evidence  is  not  admis- 
sible to  show  that  the  parties  intended 
something  else.  Holston  Salt,  etc.,  Co. 
r.   Campbell,  89  Va.  396,   16   S.   E.  274. 

In  the  case  of  contracts  respecting 
land,  this  general  idea  receives  weight 
from  the  circumstances,  that  you  can 
not  contract  at  all,  on  that  subject,  but 
in  writing.  Ratcliffe  z/.  Allison,  3  Rand. 
537. 

b.    Illustrative  Cases. 

Private  Right  of  Way.— Where  one 
conveys  a  tract  of  land  to  another,  no 
evidence  can  be  received  to  prove  an 
oral  agreement  between  the  parties  that 
a  private  way  over  the  land  conveyed 
should  exist  in  favor  of  the  grantor. 
Shaver  v.  Edgell,  48  W.  Va.  502,  37  S. 
E.  664. 

Right  to  Take  Fruit  from  Land,— 
Where  a  contract  for  the  sale  of  land 
is  silent  as  to  any  writing  to  take  fruit 
from  an  orchard  on  an  adjoining  tract 
of  land,  and  the  evidence  shows  that 
the  omission  to  transfer  the  right  to 
take  the  fruit  was  not  a  mistake  of  the 
scrivener,  or  not  an  intentional  or 
fraudulent  omission,  but  the  evidence 
shows  that  when  the  writing  was  about 
to  be  drawn,  the  plaintiff  mentioned 
this  right  to  fruit,  and  wished  to  in- 
sert it,  but  the  scrivener  said  it  would 
make  the  writing  cumbersome,  and  was 
not  a  proper  thing  to  go  into  it,  but 
ought  to  be  the  subject  of  another  con- 
tract, it  was  held  that  parol  evidence 
to  add  the  fruit  right  to  the  contract 
was  not  admissible.  Long  v.  Perine.  41 
W.   Va.   314,  23   S.   E.   611. 

Necessary  and  Desired  Coal  Privi- 
leges.— A  vendor  agrees  in  writing  to 
sell  to  a  vendee  two  hundred  and  thirty 
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acres  of  land,  and  in  the  contract  there 
is  inserted  this  clause:  "The  coal  and 
coal  privileges  in  the  land  west  of 
Birch  run  heretofore  sold  and  deeded 
are  reserved.  All  the  coal  on  that  side 
has  been  sold  and  conveyed.  The  coal 
and  all  the  coal  in  the  land  cast  of 
Buck  run,  and  all  the  necessary  ajid 
desired  coal  privileges  are  also  hereby 
reserved."  When  the  vendor  executes 
a  deed  in  carrying  out  this  contract  he 
can  not  insert  in  it  a  reservation, 
whereby  he  reserves  **a  right  to  remove 
on  and  through  this  tract  of  land  the 
coal  of  coterminous  tracts  of  land 
owned  by  the  vendor."  In  construing 
this  clause  of  this  contract  parol  evi- 
dence is  not  admissible  to  show,  that, 
when  the  parties  made  this  contract, 
the  vendor  owned  coterminous  lands, 
which  would  be  much  depreciated  in 
value,  unless  the  coals  on  them  could 
be  removed  through  this  tract,  and  the 
vendee,  when  he  purchased,  knew  this. 
"The  attempt  to  interpret  the  words, 
'necessary  and  desired  coal  privileges' 
as  meaning  a  right  to  transport 
through  this  tract  of  land  coal  on  co- 
terminous tracts  owned  by  the  vendors 
by  proving,  that  the  parties  all  knew 
that  such  a  privilege  was  one  which 
would  be  greatly  desired  by  the 
vendors,  would  not  be  an  effort  to  con- 
strue ambiguous  words  but  an  effort 
to  insert  in  this  contract  a  new  and  im- 
portant clause  in  reference  to  matters, 
which,  there  is  nothing  whatever  on 
the  face  of  the  contract  to  indicate, 
were  at  all  in  the  contemplation  of  the 
parties,  when  the  contract  was  entered 
into."  Findley  v.  Armstrong,  23  W. 
Va.   113. 

Joint  Purchase  of  Land. — In  the  case 
of  a  joint  purchase  of  land  by  two, 
parol  evidence  is  not  admissible  to 
prove  an  agreement  between  them  for 
an  unequal  division  of  the  land.  Jar- 
rett  V.  Johnson,  11  Gratt.  327. 

Two  persons  unite  to  purchase  a 
tract  of  land,  for  which  they  give  3.000 
dollars;  and  they  enter  into  a  contract, 
under  seal,  by  which  one  of  the  parties 


is  to  pay  2,000  dollars,  and  the  other 
1,000  dollars  of  the  purchase  money, 
and  the  land  is  to  be  divided  equally  be- 
tween them.  Quaere,  if  parol  evidence 
is  admissible  to  explain  what  is  meant 
by  the  equal  division  provided  for  in 
the  contract?  Stubblefield-  v.  Beazely, 
5  Gratt.  51. 

Parol  evidence  of  subsequent  dec- 
larations and  acknowledgments  by  the 
party,  was  not  sufficient  to  support  an 
agreement  between  a  purchaser  of  land 
and  a  third  person,  that  such  third  per- 
son should  be  admitted  as  a  partner  in 
the  purchase.  Henderson  v.  Hudson,  1 
Munf.   510,   518. 

Sales  at  Auction. — Parol  evidence  is 
inadmissible  to  add  to  or  to  vary  the 
written  contracts  entered  into  by  the 
purchasers  of  the  various  parcels  of 
land,  when  they  respectively  signed  the 
written  memoranda  of  sale  which  were 
returned  by  the  commissioners  with 
their  report.  "If  the  contract  of  the 
parties  be  once  reduced  into  writing," 
says  Chitty,  "whether  it  be  a  contract 
which  is  required  by  the  statute  of 
frauds  to  be  in  writing  or  not,  verbal 
evidence  is  not  allowed  to  be  given  of 
what  passed  between  the  parties,  either 
before  the  written  evidence  was  made 
or  during  the  time  that  it  was  in  a 
state  of  preparation,  so  as  to  vary  or 
qualify  the  written  contract.  Thus, 
where  there  is  a  sale  by  auction  and 
the  contract  is  reduced  into  writing — 
as  by  the  auctioneer  signing  a  memo- 
randum of  the  sale  in  a  book  which  con- 
tains or  refers  to  the  catalogue  and 
conditions  of  sale — evidence  of  verbal 
declarations  by  the  auctioneer,  varying 
the  statements  contained  in  the  cata- 
logue or  conditions,  are  not  admis- 
sable."  1  Chitty  on  Contracts  (llth 
Amer.  Ed.),  153.  Shirley  v.  Rice,  79 
Va.  442,  445. 

Reservations. — The  reservation  of  a 
growing  crop  of  wheat  on  land  sold  at 
auction,  need  not  be  in  writing,  but 
may  be  proven  by  parol  evidence.  Kerr 
V.  Hill.  27  VV.  Va.  576,  577;  Robinson 
V.  Pitzer,  3  W.  Va.  335. 
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Coal. — Where  a  vendor  in  a  contract 
for  the  sale  of  land  merely  reserves  all 
the  coal  and  coal  privileges  therein, 
parol  evidence  is  nt)t  admissible  to 
show,  that  when  the  parties  made  the 
contract,  the  vendor  owned  coter- 
minous lands,  which  would  be  much 
depreciated  in  value,  unless  the  coals 
on  ihem  could  be  rejnovcd  through  this 
tract,  and  the  vendee,  when  he  pur- 
chased, knew  this.  Findley  v.  Arm- 
strong, 23  W.  Va.  113. 

Memoranda. — Decree  prescribes  sale 
in  parcels,  but  no  reservations  of  rights 
of  way  in  favor  of  one  parcel  over  an- 
other. Sale  is  so  advertised.  But  auc- 
tioneer proclaims  such  reservation.  R. 
buys  one  parcel;  S.  another,  expecting 
right  of  way  over  R.'s  parcel.  Three 
commissioners  file  report  in  1879,  in- 
corporating memoranda,  signed  by  R. 
and  S.,  respectively,  of  the  terms  of 
their  purchases.  The  report  and 
memoranda  alluded  not  to  any  such 
right  of  way.  Sale  is  confirmed.  One 
of  the  commissioners  is  directed  to 
convey  the  land.  He  conveys  the  lands 
to  R.  and  to  S.  without  reserving  to 
S.  any  such  right  of  way  over  R.'s 
land,  though  that  commissioner  acting 
solely  had  previously  made  and  signed 
an  addendum  to  report  of  sale  to  the 
eflfect  that  right  of  way  was  reserved 
over  R.'s  land  in  favor  of  S.  In  1882, 
R.,  for  value,  conveyed  his  land  to  K. 
In  1883,  S.  filed  a  petition  alleging  the 
failure  to  reserve  said  right  of  way 
had  resulted  from  a  mistake  which  he 
prayed  the  court  to  correct.  His  peti- 
tion was  rejected.  On  appeal,  held,  by 
a  majority  of  the  court,  that  parol  evi- 
dence was  inadmissible  to  vary  the 
memorandum  S.  had  signed.  Shirley 
V.    Rice,    79   Va.   442. 

c    Sale  by  Acre  or  in  Gross. 

Rule  in  Virginia. — In  Caldwell  v. 
Craig.  21  Gratt.  132, 138,  Judge  Staples, 
in  delivering  his  opinion,  said  that  many 
cases  had  been  before  the  court  involv- 
ing the  doctrine  of  compensation  upon 
contracts   for   the    sale   of   real   estate; 


and  that,  in  many  of  them,  parol  evi- 
dence had  been  received  of  the  true 
understanding  of  the  parties,  whether 
a  sale  in  gross  or  by  the  acre  was  in- 
tended, notwithstanding  the  existence 
of  written  articles  evidencing  the  con- 
tract; and  he  cites  Jollife  v.  Hite,  I 
Call  301;  Quesnel  v.  Woodlief,  6  Call 
218;  Fleet  v.  Hawkin^.  6  Munf.  1S8; 
Grantland  v.  Wight,  2  Munf.  179;  Rus- 
sell :••  Kteran.  8  Leigh  9,  as  cases  in 
which  such  evidence  -was  admitted. 
Continuing,  the  judge  says:  *'The  only- 
case  I  have  seen  in  which  a  doubt  is 
expressed  of  tlic  propriety  of  receivin>5 
I  parol  testimony  in  this  class  of  cases, 
is  that  of  Bierne  v.  Erskine,  5  Leigh 
59.  There  the  contract  was  for  the 
j  sale  of  a  tract  of  land  containing  one 
I  hundred  acres,  for  the  sum  of  two  thou- 
sand dollars.  Judge  Carr  said  it  would 
be  wrong  to  let  in  parol  evidence  to 
explain  or  alter  the  written  agreement, 
which  must  be  taken  uninfluenced  by 
such  evidence.  The  principle  on  which 
this  case  was  decided  is  obvious.  There 
was  no  question  of  mistake;  the  terms 
employed  were  not  merely  descriptive 
of  the  land,  but  constituted  a  positive 
representation  of  quantity,  which  the 
vendor  was  bound  to  make  good.  Parol 
evidence  showing  that  no  such  repre- 
sentation was  in  fact  made  or  intended, 
would  have  been  contradictory  of  the 
deed  in  its  very  terms  and  according 
to  its  legal  effect.'* 

But  in  Depue  v.  Sergent,  21  W.  Va. 
326,  338,  Judge  Green,  in  reference  to 
this  opinion  of  Judge  Staples,  said, 
that  those  cases,  cited  by  that  judge, 
made  no  exception  to  the  general  rule, 
that  no  parol  evidence  can  be  received 
to  contradict  a  written  contract  when- 
ever the  question  involved  was, 
whether  the  contract  was  for  the  sale 
of  land  in  gross  or  by  the  acre,  as  an 
examination  of  them  will  show.  But 
that  in  these  and  other  cases,  parol  evi- 
dence was  received  as  a  matter  of 
course,  not  to  contradict,  as  Judge 
Staples  seems  to  think,  the  written  con- 
tract for  the  sale  of  land,  but  to  prove 
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that  the  vendee  relied  on  the  statement 
of  the  vendor  as  to  the  quantity  of  the 
lands,  and  was  thereby  induced  to  pur- 
chase the  tract  at  a  certain  price  which 
resulted  in  his  injury. 

That  parol  evidence  is  admissible  to 
prove  whether  a  sale  in  gross  or  by 
the  acre  was  intended,  notwithstand- 
ing the  existence  of  written  articles 
evidencing  the  contract,  see  Russell  v. 
Keeran,  8  Leigh  9,  cited  and  approved 
in  Caldwell  v.  Craig,  21  Gratt.  132, 
1.38.  Russell  v.  Keeran,  8  Leigh  9,  is 
cited  and  approved  in  Farrier  v.  Reyn- 
olds, 88   Va.   141,  146,  13   S.   E.  393. 

By  a  contract  in  writing,  R.  C.  sells 
to  N.  C,  "his  tract  of  land  on  Smith's 
creek  and  Gasper  creek,  in  the  county 
of  W..  except  the  church  and  one  acre 
of  ground,  which  R.  C.  reserves." 
After  stating  the  consideration,  being 
$6,500,  and  N.  C.'s  tract  of  land  of  one 
hundred  and  fifty  acres,  it  says:  "R. 
C.'s  tract  supposed  to  contain  one 
thousand  acres  more  or  less."  Held, 
the  language  of  the  contract  in  refer- 
ence to  the  quantity  of  land  in  the 
tract  is  mere  matter  of  description. 
And  parol  evidence  is  admissible  to 
show  what  was  the  intention  of  the 
parties;  that  they  intended  to  be  gov- 
erned by  the  estimated  quantity,  and 
that  it  was  a  sale  in  gross.  Caldwell 
V.  Craig,  21  Gratt.  132. 

By  articles  for  sale  of  land,  vendor 
contracts  to  sell  and  convey  to  vendee, 
a  tract  of  land,  particularly  described, 
containing  100  acres,  for  $2,000,  pay- 
able in  installments;  both  vendor  and 
vendee  being  well  acquainted  with  the 
tract,  and  believing  it  to  contain  100 
acres,  and  no  more;  upon  survey  after- 
wards made  at  vendee's  instance,  it 
turns  out  to  be  113  acres;  and  there  is 
parol  evidence,  that  the  intent  of  the 
parties  was  a  sale  by  the  acre  at  $20 
per  acre,  and  that  on  vendor  offering 
to  convey  land  to  vendee  as  containing 
100  acres,  vendee  insisted  on  a  survey 
to  ascertain  quantity  before  he  should 
complete      the      purchase,     in     which 


vendor  acquiesced.  It  was  held:  1. 
That  though  the  parol  evidence  of  the 
intent  of  the  parties  is  inadmissible  to 
explain  or  vary  the  written  articles,  tlie 
parol  evidence  touching  their  conduct 
as  to  the  execution  of  the  contract  is 
admissible;  2.  That,  considering  the 
belief  of  both  parties  that  the  land  con- 
tained only  100  acres,  the  articles  im- 
I  port  a  sale  by  the  acre;  and  3.  That 
the  vendee  having  insisted  on  a  sur- 
I  vey,  and  the  vendor  having  acquiesced, 
j  vendee  on  this  ground  is  bound  to  paV 
for  the  excess  of  thirteen  acres;  there- 
fore, vendor  is  entitled  to  payment  for 
the  excess  at  $20  per  acre.  Bierne  v, 
Erskine,  5  Leigh  59. 

Rule  in  West  Virginia. 

Virginia  Cases  Criticised. — "In  Vir- 
ginia, in  modern  times,  the  judges  seem 
to  have  lost  sight  of  the  well-estab- 
lished rule,  that  parol  evidence  can  not 
be  used  to  contradict  a  written  con- 
tract, and  also  of  the  palpable  differ- 
ence between  a  vendee  >eeking  an 
abatement  for  a  deficiency,  because  the 
sale  was  by  the  acre,  and  the  case,  in 
which  the  vendee  seeks  such  abate- 
ment, because  he  has  been  misled  by 
the  statement  of  the  vendor  in  his  writ- 
ten contract,  made  positively  as  to  the 
quantity  of  land  and  presumed  to  have 
been  made  on  his  knowledge,  and  re- 
lying on  this  statement,  he,  the  vendee, 
had  to  his  injury  been  induced  to  give 
the  price  agreed  upon  for  the  tract  of 
land  in  gross.  As  an  instance  of  tliis 
disregard  of  established  principles  and 
this  confusion  of  thought,  when  the 
question  has  been,  whether  there  shoiihl 
be  an  abatement  for  a  deficiency  where 
there  has  been  a  sale  of  land.  I  may 
refer  to  the  opinion  of  Judge  Staples 
in  Caldwell  v.  Craig.  21  Gratt.  138,  in 
which  he  says:  'Many  cases  have  been 
before  this  court  involving  the  doctrine 
of  compensation  upon  contracts  for  the 
sale  of  real  estate.  In  many  of  then., 
parol  evidence  was  received  as  to  tho 
true  understanding  of  the  parties, 
whether  a  sale  in  gross  or  by  the  acre 
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was  intended,  notwithstanding  the  ex- 
istence of  written  articles  evidencing 
th£  contract  In  Jolliffe  v.  Hite,  1  Call 
301;  in  Qucsnel  r.  Woodlief,  6  Call  218; 
in  Fleet  v.  Hawkins,  6  Munf.  188,  and 
in  Grantland  v.  Wight,  2  Munf.  179, 
such  evidence  was  admitted  without 
objection.'  This  reading  of  this  opin- 
ion of  Judge  Staples  leaves  on  the 
mind  the  impression  that  these  cases 
had  made  an  exception  to  the  general 
rule,  that  no  parol  evidence  can  be  re- 
ceived to  contradict  a  written  contract 
whenever  the  question  involved  was, 
whether  the  contract  was  for  the  sale 
of  the  land  in  gross  or  a  sale  of  the 
land  by  the  acre.  An  examination  of 
these  cases  gives  no  countenance  to 
such  a  construction.  In  all  these  cases, 
the  vendees  brought  bills  in  equity 
against  the  vendors  of  the  land,  alleg- 
ing that  they  had  been  misled  by  the 
statement  of  the  vendors  in  their  writ- 
ten contracts,  as  to  the  quantity  ef  the 
land  contained  in  the  tract  sold;  and, 
that  it  having  been  since  ascertained 
by  the  vendees,  that  there  was  a  de- 
ficiency in  the  quantity,  they  asked 
either  an  abatement  from  the  price  or 
a  refunding  of  a  portion  of  it,  when 
it  had  all  been  paid."  Depue  v.  Ser- 
gent,  21  W.  Va.  326,  337. 

In  Absence  of  Fraud. — If  the  vendor 
by  his  written  contract  agrees  to  con- 
vey for  a  specified  price,  a  tract  of 
land  described  by  metes  and  bounds 
or  otherwise,  with  the  words  added, 
containing  a  specified  number  of  acres, 
or  that  number  of  acres  "more  or  less," 
this  on  the  face  of  such  contract  is  a 
contract  not  by  the  acres,  but  in  gross 
and  without  any  implied  warranty  of 
the  quantity,  and  not  being  ambiguous 
can  not  be  explained,  modified  or  al- 
tered by  any  kind  of  parol  testimony. 
And  in  such  a  case,  if  there  was  no 
fraud  in  either  party,  a  court  of  equity 
will  allow  no  abatement  or  compensa- 
tion on  account  of  a  deficiency  in  the 
quantity  «f  the  land,  .\nderson  v.  Sny- 
der, 21   W.  Va.   632. 

In  the  Case  of  Ambiguities.— Where 


a  deed  is  on  its  face  a  sale  in  gross,  if  in 
addition  to  the  specification  of  the  ex- 
act quantity,  it  appears  on  the  face 
of  the  deed  or  contract  of  sale,  that  the 
consideration  for  the  land  is  a  multiple 
of  the  number  of  acres  specified,  this, 
while  it  is  prima  facie  a  sale  in  gross, 
renders  the  deed  or  contract  ambiguous 
as  to  whether  it  was  intended  in  fact 
as  a  sale  in  gross  or  by  the  acre,  and 
in  such  case,  also,  parol  evidence  of 
the  character  just  described  may  be 
received  to  aid  the  court  in  determin- 
ing whether  in  fact  it  was  intended  as 
a  sale  in  gross  or  by  the  acre.  Hans- 
ford V.  Chesapeake  Coal  Co.,  22  W. 
Va.   70. 

In  the  Case  of  Fraud  and  Misrepre- 
sentation.— Where  the  contract  of  sale 
is  in  writing  and  unambiguous,  no 
parol  evidence  of  any  character  can  be 
received  to  prove  that  the  parties  in- 
tended a  sale  by  the  acre,  if  on  the 
face  of  the  contract  it  is  a  sale  in  gross. 
But  though  the  contract  be  in  writing 
and  unambiguous,  and  is  a  sale  in  gross, 
yet,  if  the  pleadings  show  that  the  is- 
sue between  them  is,  whether  the 
vendor  did  misrepresent  the  number 
of  acres  in  the  land  by  the  contract  to 
the  prejudice  of  vendee,  any  sort  of 
parol  evidence,  which  tends  to  estab- 
lish such  fraud,  may  be  received,  even 
though  it  tends  to  contradict  the  writ- 
ten contract,  as  by  showing  that  the 
land  was  considered  by  the  parties  as 
sold  by  the  acre.  Depue  v.  Sergent, 
11  W.  Va.  326,  337;  Crislip  v.  Cain,  19 
W.  Va.  438,  549.  Both  these  cases  cited 
with  disapproval  Caldwell  v.  Craig,  21 
Gratt.  132.  See  Hansford  v.  Chesa- 
peake Coal   Co.,  22  W.  Va.  70,  71. 

In  a  suit  to  abate  from  the  purchase 
money  due  from  a  vendee  for  the  de- 
ficiency in  a  sale  of  land,  the  court  can 
consider  all  sorts  of  parol  evidence 
cither  to  establish  or  rebut  the  alleged 
fraud  of  the  vendor  or  to  prove  or  dis- 
prove, that  the  statement  of  the  vendor 
of  the  number  of  acres  in  the  tract  sold 
in  gross  was  relied  on  by  the  vendee, 
or  that  it  was  not  relied  upon,  or  that 
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by  it  he  was  or  was  not  induced  to 
purchase  at  the  gross  price,  which  he 
agreed  to  pay.  The  vendee  in  such  a 
case  would  be  permitted  to  prove  by 
parol  evidence  that  the  price  named  in 
the  written  contract  or  deed  was  ar- 
rived at  by  multiplying  the  number  of 
acres  specified  by  a  certain  price  per 
acre,  which,  by  such  parol  proof  it  may 
be  shown,  he  was  willing  to  pay,  and 
the  vendor  to  receive,  this  being  direct 
and  positive  proof  going  strongly  to 
establish  (taken  in  connection  with  the 
price  named  in  the  contract  or  deed) 
that  the  vendee  did  in  point  of  fact 
rely  on  the  statement  of  the  vendor  as 
to  the  number  of  acres  in  the  tract  and 
-was  thereby  induced  to  pay  the  price, 
which  he  agreed  to  pay,  for  the  tract. 
This  evidence,  though  it  assumes  the 
form  of  proving  that  the  land  was  sold 
by  the  acre,  is  admissible  not  to  con- 
tradict the  written  contract  or  deed  but 
to  prove  that  the  vendor's  statement 
of  the  quantity  of  the  land  did  in  point 
of  fact  deceive  the  vendee  to  his  in- 
jury, and  in  this  way  to  establish  the 
fact  at  issue  in  a  suit  of  this  character; 
that  is,  the  fraud  of  the  vendor.  Crislip 
V.  Cain,   19   W.  Va.  438,  442. 

But  where  a  deed  is  on  its  face  a 
sale  in  gross,  as  the  specification  of  an 
exact  quantity  without  any  qualifying 
words,  renders  the  deed  ambiguous  as 
to  whether  it  was  or  was  not  intended 
by  the  parties  that  the  vendor,  by  such 
positive  affirmation,  undertook  to  war- 
rant that  there  was  that  quantity,  the 
court,  to  aid  in  interpreting  the  deed, 
may  consider  parol  evidence  of  the  cir- 
cumstances surrounding  the  parties  and 
their  situation  at  the  time  of  the  sale, 
and  also  their  subsequent .  conduct  in 
carrying  it  into  execution.  Hansford 
v.  Chesapeake  Coal  Co.,  22  W.  Va.  70. 

If  the  vendor  agrees  in  writing  to 
convey  or  by  deed  does  convey  to  his 
vendee  for  a  specific  price  a  tract  of 
land,  described  by  metes  and  bounds 
as  containing  a  specified  number  of 
acres  "more  or  less,"  it  is  a  sale  in 
^ross   and  not  by   the  acre,  and   there 


is  no  ambiguity  in  the  written  contract 
or  deed  on  this  point,  though  the  price 
named  be  an  exact  multiple  of  the 
number  of  acres  named.  The  case  oi 
Benson  v.  Humphreys,  75  Va.  196,  dis- 
approved, and  the  15th  syllabus,  Crislip 
V.  Cain,  19  W.  Va.  438,  441,  approved. 
Depue  V.  Sergent,  21  W.  Va.  326. 

If  the  vendor  by  his  written  contract 
agrees  to  convey,  or  by  his  deed  does 
convey,  for  a  specified  price  a  tract  of 
land  described  by  metes  and  bounds 
or  otherwise  with  the  words  added 
"containing  a  specified  number  of 
acres,"  this  on  the  face  of  such  con- 
tract or  deed  is  a  contract  not  by  the 
acre  but  in  gross  and  without  any  im- 
plied warranty  of  the  quantity.  But 
the  specification  of  the  quantity  ex- 
actly without  the  addition  of  the  words 
"more  or  less"  or  any  dther  qualify- 
ing words  renders  the  deed  or  contract 
ambiguous  as  to  whether  the  parties 
did  or  did  not  intend,  that  the  vendor 
by  such  positive  affirmation  of  quan- 
tity should  be  regarded  as  making  a 
warranty,  that  there  was  this  quantity. 
And  if  in  addition  to  the  exact  specifi- 
cation of  the  quantity  of  the  land  the 
contract  or  deed  on  its  face  shows  that 
the  price  to  be  paid  for  the  land  is  a 
multiple  of  the  number  of  acres  spec- 
ified, this  would  render  the  deed  am- 
biguous, as  to  whether  it  was  a  con- 
tract in  gross  or  by  the  acre.  Crislip 
V.   Cain,   19  W.   Va.   438,   442. 

Where  in  a  sale  of  land,  the  words 
describing  the  quantities  of  land  specify 
the  exact  quantities  unqualified  by  the 
words  "more  or  less,"  or  any  other 
words,  if  the  price  is  an  exact  multiple 
of  the  exact  number  of  acres  named, 
the  sale,  which  would  otherwise  be 
clearly  a  sale  in  gross,  will  thereby  be 
rendered  ambiguous.  It  will  still  be 
prima  facie  on  the  face  of  the  deed  a 
contract  of  sale  in  gross  and  not  by 
the  acre,  but  being  ambiguous  it  may 
be  shown  to  be  a  contract  of  sale  by 
the  acre,  by  proof  of  the  circumstances 
surrounding  the  sale  and  the  subse- 
quent conduct  of  the  parties  in  carry- 
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ing  it  out;  but  all  other  parol  evidence 
will  be  carefully  excluded,  as  the  char- 
acter of  a  written  contract  can  never 
be  explained  in  this  way  by  the  oral 
declarations  of  the  parties  made  either 
before,  at  the  time  of,  or  after,  the  sale. 
As  holding  to  this  effect,  Hierne  v. 
Erskine,  5-Leij?li  59,  is  cited  with  ap- 
proval in  Depue  v.  Sergcnt.  21  W.  Va. 
:j26;  Crislip  v.  Cain,  19  \V.  Va.  438, 
523. 

15.  Subscriptions. 

See  the  title  SUBSCRIPTIOXS. 

And  parol  evidence  is  inadmi'^>ible  to 
vary  a  written  contract  of  subscription 
by  adding  thereto  condition>.  Little 
Kanawha   Nav.  Co.  v.   Rice,  9   VV.   Va, 

16.  To  Annex  Conditions  to  Contracts. 

Parol  evidence  is  not  admissible  to 
show  that  a  contract  was  accepted  con- 
ditionally. Watson  V.  Coa.st,  35  \V. 
Va.  463,  14  S.  E.  249.  253.  citing  Mc- 
Guire  v.  Wright,  18  W.  Va.  507,  513. 

'Under  a  well-settled  rule  of  law,  a 
party  who  has  covenanted  or  agreed  in 
writing  to  pay  money  uncc)n(liti..nally, 
can  not  prove  that  there  was  a  contem- 
poraneous parol  agreement  that  it  was 
not  to  be  paid,  or  was  to  be  paid  in  a 
manner  difTerent  from  that  provided 
for  in  the  cov»'nant  or  writing.  Trip- 
lett  v.  Woodward.  98  Va.  187,  188.  ?>:^ 
S.  E.  4:)5.  See  Watson  v.  Hurt,  0 
Gratt.    633. 

B.  TO    AFFIDAVITS. 

If  an  afiulavit  of  a  sheriff  to  a  list 
of  sales  of  delinquent  lands  is  irregu- 
lar,  in  not  showing  that  the  sheriff 
has  no  interest  in  the  sale,  the  irregu- 
larity can  not  be  cured  by  oral  evidence 
of  his  want  of  such  interest.  Hoggess 
7'.    Scott,   48    W.    Va.   316,   37    S.    E.    661. 

C.  TO    CERTIFICATES     OF     DE- 
POSIT. 

In  a  Richmond  bank  of  good  stand- 
ing, in  1859,  guardian  deposited  his 
wards'  money  at  interest,  taking  cer- 
tificates in  his  own  name.  Tt  was 
proved  that  the  m<»ncy  deposited  was 
the  money  of  his  wards.     At  that  bank 


he  had  no  private  account,  and  no^ 
money  of  his  own.  In  1863  the  bank 
notitied  deposit(jrs  to  withdraw  their 
deposits.  His  house  wa^s  within  the 
enemy's  line,  and  he  could  not  then 
put  the  money  out  at  interest.  He  in- 
duced the  bank  to  let  it  remain  on  de- 
po>it.  The  wards  became  entitled  to 
receive  the  money  in  1863.  He  of- 
fered them  the  ccrtiticates.  They  de- 
manded gold  or  its  eciuivalent.  The 
money  perished  in  the  bank  by  the  re- 
sults of  the  war  destroying  all  the  cur- 
rency of  the  state.  Held,  parol  evi- 
dence in  connection  with  the  certifi- 
cates, and  the  declarations  of  the 
guardian  made  cotemporaneously  with 
the  deposits,  are  admissible  to  show- 
that  the  money  deposited  was  the 
j  luoney  of  the  wards.  Parsley  v.  Mar- 
tin, 77  Va.  376,  46  Am.  Rep.  733. 
Lewis,  P.,  and  Richardson,  J.,  dissent- 
ing. 

D.    TO  POWERS  OF  ATTORMEY. 

See    the    title    POWERS. 

Where  powers  of  attorney  to  exe- 
cute a  bond  in  the  grantors'  names  as 
sureties  for  a  person  as  county  treas- 
urer, are  in  no  way  ambiguou*^,  parol 
evidence  is  not  admissible  to  limit  the 
power  to  the  bond  required  of  >nch 
person  elected  by  vote,  and  to  execute 
tlie  bond  required  by  him  when,  having 
failed  to  qualify  in  time  after  his  elec- 
tion, he  is  appointed  by  the  county 
judge  to  fill  the  vacancy.  Redd  7'. 
Com.,  85  Va.  648,  8  S.  E.  490. 

On  a  motion  for  award  of  execution 
against  three  obligors  in  a  forthcoming 
bond,  one  of  whom  is  principal  and  the 
other  two  are  sureties,  the  entry  upon 
the  record  states  that  as  well  the 
plaintiffs  came  by  their  attorney,  *'a5. 
the  defendant  M."  (the  principal)  "m 
his  proper  person,  and  the  other  de- 
fendants by  their  attorney,  and  the  ^ailf 
defendants  acknowledge  judgment. "" 
In  the  same  entry  (after  the  judgment) 
is  the  following:  "And  the  plaintiffs 
by  their  attorney  here  in  court  relea.-e 
to  the  defendants   183  dollars  60  cents. 
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ind  agree  to  stay  execution  of  this 
judgment  until  the  first  day  of  the 
next  term."  On  a  bill  in  equity  by  the 
sureties,  claiming  a  discharge  on  the 
ground  that  the  agreement  to  stay  was 
without  their  consent  or  knowledge,  it 
ki  alleged  that  the  sureties  did  not  ap- 
pear by  an  attorney  at  law,  but  by  an 
attorney  in  fact;  that  the  power  under 
which  the  attorney  acted  did  not  au- 
thorize him  to  confess  judgment  with 
stay  of  execution;  and  that  in  fact  he 
never  consented  to  such  stay,  but  the 
agreement  for  the  stay  was  with  the 
principal  alone.  The  power  of  attorney 
is  in  these  words:  "We  authorize  J. 
M:  to  confess  judgment  for  us  and  in 
our  name,  on  a  delivery  bond  in  favor 
of  S.  &  S.  executed  by  us  on  the  18th 
of  November,  1840;"  and  is  signed  and 
sealed  by  the  three  obligors.  Held, 
that  parol  testimony  is  not  admissible 
to  prove  that  so  much  of  the  entry  as 
relates  to  the  stay  of  execution  was 
without  the  consent  of  the  said  attor- 
ney. Dissentiente,  Stana^d,  J.  Calwells 
V,  Shields,  2  Rob.  305. 

£.  TO  RECORDS. 

See  the  titles  FORMER  ADJUDI- 
CATION OR  RES  ADJUDICATA, 
vol.  6,  p.  404;  PAYMENT  INTO 
COURT. 

Court  Records. — Parol  evidence  is 
inadmissible  to  contradict  a  court  rec- 
ord, unless  it  has  a  tendency  to  estab- 
lish fraud.  Vaughn  v.  Com.,  17  Gratt. 
386;  Quinn  v.  Com.,  20  Gratt.  138; 
Chesapeake,  etc.,  R.  Co.  v.  Rison,  99 
Va.  18,  37  S.  E.  320;  Beeson  v.  Ste- 
phenson, 7  Leigh  107;  Marrow  v.  Brink- 
ley,  85  Va.  55,  6  S.  E.  605;  Nichols 
V.  Campbell,  10  Gratt.  560. 

In  Caldwell  v.  Com.,  17  Gratt.  391, 
397,  Vaughan  v.  Com.,  17  Gratt.  386,  was 
approved  as  to  the  proposition  that 
parol  evidence,  in  contradiction  of  a 
court  record,  is  not  admissible,  unless 
it  has  a  tendency  to  establish  fraud. 
See  also,  Vaughn  v.  Com.,  17  Gratt. 
:J86,  cited,  as  to  this  point,  in  Quinn  v. 
Com.,    20    Gratt.    138,    144;    Stuart    v. 


Com.,  91  Va.  152,  155,  21  S.  E.  246; 
Burley  v.  Weller,   14  W.  Va.   264,  273. 

Parol  evidence,  which  is  not  incon- 
sistent with  a  record  to  which  it  refers, 
is  competent  evidence.  Preston  ir. 
Grayson   County,  30  Gratt.   496. 

In  detinue  for  slaves  plaintiff  claims 
as  trustee  in  a  deed  of  trust  to  secure 
his  debt,  defendant  claims  as  purchaser 
under  a  subsequent  trust  deed  from  the 
same  grantor.  Defendant  offers  to 
prove  that  the  deed  of  trust  under 
which  plaintiff  claims  was  made  upon 
a  usurious  consideration,  and  for  the 
purpose  of  securing  a  usurious  debt. 
The  court  held,  that  an  obiection  to  the 
introduction  of  this  testimony,  on  the 
ground  that  the  defendant  had  no  right 
to  offer  testimony  to  contradict  the  rec- 
ord which  had  been  offered  by  the 
plaintiff,  was  properly  sustained.  Nich- 
ols V.  Campbell,  10  Gratt.  560. 

Parol  evidence  is  admissible  to  prov« 
that  a  fieri  facias  was  levied  though 
no  return  was  made  upon  it.  Bullitt 
V.  Winstons,  1  Munf.  269;  CockercII 
V.  Nichols,  8  W.  Va.  159,  163. 

Upon  a  motion  to  quash  a  writ  of 
fieri  facias,  or  to  enter  satisfaction 
thereof,  in  whole  or  part,  on  the  ground 
that  a  previous  writ  of  fieri  facias  had 
issued  and  was  placed  in  the  hands  of 
the  sheriff  of  the  proper  county,  and 
that  the  debtor  had  paid  to  the  sheriff 
upon  the  first  execution  the  whole,  or 
a  part  thereof;  and,  it  not  appearing 
that  any  return  had  ever  been  made 
on  the  first  execution,  of  the  levy  of 
the  same  upon  the  prope»rty  of  the 
debtor,  although  the  return  day  thereof 
had  long  since  passed;  and  it  appearing 
that  the  debtor  had  made  payments 
to  the  sheriff,  upon  said  execution, 
some  time  after  the  return  day  had 
passed,  it  is  competent  for  the  plamtiff, 
in  said  motion,  to  prove  by  parol  or 
other  competent  evidence,  that  the  first 
execution  was  levied  upon  his  prop- 
erty, by  the  sheriff,  before  the  return 
day  thereof  had  passed.  Cockerell  v. 
Nichols,  8  W.  Va.  159. 
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EAtry   of   Decree  withoat   Order   of 
Court. — Debt   on   bond,   with   condition  | 
that  defendant  should  pay  plaintiff  $195,  j 
in  case  plaintiff  should  be  made  liable 
as  partner  of  D.  S.  and  two  others,  for  ' 
that  or  any  less  sum  more  than  his  just 
proportion,    and    in    case    D.    S.    should 
be    found   indebted   to    the   partnership  | 
to  that  or  any  less   amount,  after   full  I 
settlement  of  the  partnership  accounts,  i 
and    application    of    all    effects    of    the  | 
partnership    to    payment    of    demands  j 
against  it;  breach  assigned,  that  plain-  I 
tiff  had  been  made  liable  for  a  greater  ' 
sum  more  than  his  just  proportion,  and 
D.  S.  had  been  found  indebted  to  the 
partnership  in  a  greater  sum,  as  would 
appear  by  the  decree  in  a  suit  in  chan- 
cery for  the  settlement  of  the  partner- 
ship transactions;  issue  on  the  plea  of 
covenants    performed.      Held:    1.     The 
record    of    the    suit    in    chancery,    to 
which  all  the  partners  or  their  repre- 
sentatives  were   parties,   declaring  that 
the  plaintiff  had  paid  499  dollars  more 
than    his    proportion,    was    competent 
evidence    for   plaintiff,    though    defend- 
ant was  not  a  party  to  the  suit.     2.     It 
was    not    competent    to    defendant    to 
prove  by  parol  evidence,  that  the  decree 
in  the  suit,  which  appeared  by  the  rec- 
ord  to  be   a   decree  of  the   court,   was 
entered  without  any  order  of  the  court, 
by    agreement    of    the    counsel    of    the 
parties     citing     Buford    v.     Buford,     4 
Munf.  241;  or  3.    To  prove  by  the  com- 
missioners,   to    whom    the    partnership 
accounts    were    referred    in    that    suit, 
and   who   stated  and   reported   the   ac- 
counts,  that   the   accounts   were   stated 
under     the     direction     of     the     parties 
there,    not   upon    evidence    laid    before 
him;   or  4.     To  show   mistakes  in  the 
report,   either  by   the    report   itself,   or 
other  evidence.     Beeson  v.  Stephenson, 
7  Leigh  107. 

In  an  action  on  a  foreign  judgment, 
where  the  defendant  has  pleaded  nul 
tiel  record,  it  is  necessary  for  the  plain- 
tiff to  show  that  the  record  offered  in 
evidence  is  not  only  a  true  record,  but 
that    it    was    rendered    by    a    court    of 


I  . 


justice  of  competent  jurisdiction.  If 
the  transcript  does  not  sufficiently 
show  these  facts,  then  it  is  proper  in 
such  case  to  prove  them  by  the  justicc. 
If,  however,  these  facts  are  shown  by 
the  transcript,  then  the  reading  of  a 
deposition  can  in  no  manner  prejudice 
the  defendant.  Stevens  v.  Brown,  20 
W.  Va.  450. 

Indictments  and  Informations. — .\fter 
verdict,  the  prosecutor  can  not  be  al- 
lowed to  show,  by  parol  evidence,  that 
he  was  called  on  by  the  grand  jur3% 
and  did  not  voluntarily  give  the  in- 
formation. Com.  V.  Dove,  2  Va. 
Cas.  29. 

Signing  of  Record. — Where  the  rec- 
ord of  a  court  appears  on  its  face  to 
have  been  regularly  signed  by  the 
judge  who  presided  at  the  trial  of  a 
cause,  parol  evidence  is  not  admissible 
to  show  that  the  proceedings  had  not 
been  read  in  court,  and  that  the  record 
was  not  signed  by  the  judge  until  some 
days  after  the  adjournment  of  the  cou-t 
for  the  term.  Quinn  v.  Com.,  20  Gratt. 
138. 

Under  a  plea  oi  former  acquittal^ 
parol  or  extrinsic  evidence  may  be  ad- 
mitted to  establish  or  disprove  the 
identity  of  the  offense  or  of  the  per- 
son. These  are  matters  of  fact,  to  be 
established  dehors  the  record.  But  as. 
to  the  form  or  sitbstance  of  the  indict- 
ment, or  exceptions  thereto,  the  rec- 
ord alone  can  be  vouched  or  received 
as  evidence.  If  it  appears  to  have  been 
sufficient  on  the  former  trial,  neither 
the  prisoner  nor  the  state  can  be  heard 
to  say  that  it  was  otherwise.  The 
record,  when  produced,  proves  itself, 
and  is  conclusive  of  all  matter  prov- 
able thereby,  and  can  not  be  contra- 
dicted, amended,  nor  supplemented  by 
parol  testimony  of  what  took  place  at 
th«  trial.  **Mr.  Bishop,  in  his  work 
on  Criminal  Procedure  (vol.  1,  §  816), 
says:  *The  former  record  is  produced, 
and  for  what  is  provable  thereby  it  is 
conclusive.  Nor  can  the  matter  of  the 
record  be  proved  otherwise  than  by 
itself.     There  must  be  no  variance  be- 
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tween  it  and  the  plea.  The  identity  of 
the  parties  and  of  the  offense  is  estab- 
lished by  parol  testimony.  If  the 
identity  alike  of  the  parties  and  of  the 
offense  is  conceded,  it  becomes  a  ques- 
tion for  the  court,  whether  or  not  there 
has  been  a  previous  conviction  or  ac- 
quittal.* This  is  in  entire  accord  with 
the  Virginia  decisions  and  the  ancient 
common-law  authorities.  2  Hale,  P.  C. 
241;  Rex  v.  Sheen,  2  Car.  &  P.  635.*' 
State  V.  Hudkins,  35  W.  Va.  247,  13 
S.   E.   367,  369. 

Where  a  justice's  docket  omits  to 
enter  a  proceeding  which  should  be 
entered,  other  proper  evidence  may  be 
admitted  to  prove  the  proceeding.  An- 
derson V,  Henry,  45  W.  Va.  319,  31 
S.    E.    998. 

Execution  Book.  —  The  execution 
book  kept  by  a  clerk  of  court  may  be 
contradicted  by  parol.  Taylor  v.  Dun- 
dass,  1  Wash.  92. 

Execution  of  Official  Bond. — The 
record  of  the  county  court  states  that 
F.,  a  sheriff  who  had  been  required 
to  give  a  new  bond,  "this  day  appeared 
in  court  and  executed  and  acknowl- 
edged such  new  bond,  and  the  security 
thereto  being  considered  sufficiently 
by  the  court,  the  same  is  ordered  to 
be  certified."  In  the  absence  of  fraud, 
this  record  is  conclusive  that  the  bond 
was  properly  executed;  and  evidence 
will  not  be  admitted  to  contradict  it. 
Vaughn  v'.  Com.,  17  Gratt.  386. 

Recital  of  Notice. — Where,  in  case 
of  a  decree  of  a  court  of  competent 
jurisdiction,  the  record  declares  that 
notice  has  been  given,  such  declara- 
tion can  not  be  contradicted  by  ex- 
traneous proof.  Wilcher  v.  Robertson, 
78  Va.  602,  616;  Marrow  v.  Brinkley, 
85  Va.  55,  6  S.   E.  605. 

**Thc  minutes  or  records  of  the  pro- 
ceedings of  municipal  corporations, 
such  as  cities,  districts,  towns,  school 
districts,  boards  of  highway  commis- 
sioners, and  board  of  county  commis- 
sioners, can  not  be  contradicted  by 
parol  or  extrinsic  evidence  in  collateral 
proceedings."     20   Am.   &   Eng.    Ency. 


Law  510.  It  is  so  held  by  the  courts 
almost  universally.  Benwood  v.  Wheel- 
ing R.  Co.,  53  W.  Va.  465,  44  S.  E.  271. 

Although  in  a  collateral  proceeding, 
parol  evidence  is  not  admissible  to  con- 
tradict the  record  of  the  proceedings 
of  the  council  of  a  municipal  corpora- 
tion, it  is  admissible  in  such  case,  to 
show  that  the  council  had  not,  and 
could  not  have,  convened  at  all,  or 
acquired  the  right  to  make  a  record, 
when  the  alleged  elections  took  place, 
although  the  minutes  contain  the  re- 
cital, "Roll  -of  members  called  and  a 
quorum  found  present."  "If  three  out 
of  eight  members  of  a  body  may  come 
together  and  declare  themselves  to  be 
a  quorum,  by  a  mere  assertion  to  that 
effect  spread  upon  the  minute  book, 
and  that  can  not  be  contradicted  by 
showing  who  were  actually  present,  the 
matter  becomes  serious  indeed.  It  is 
at  variance  with  the  universal  practice 
of  public  bodies  for  all  time."  Ben- 
wood  V.  Wheeling  R.  Co.,  53  W.  Va. 
465,  467,  44  S.   E.  271.' 

These  public  bodies  do  what  their 
recorded  acts  show,  and  parol  testi- 
mony is  not  admissibe  to  impeach  such 
records.  And  in  action  of  trespass  for 
changing  grade,  where  the  recorded 
resolution  of  committee  oa  streets, 
their  report  to  the  common  council, 
and  the  resolution  of  the  council 
thereon,  referred  only  to  relaying  gut- 
'  ters  in  the  street  in  question;  held,  im- 
proper to  admit  tes-timony  of  members 
of  the  council  to  show  that  the  council 
in  fact  did  order  the  grade  of  the  street 
to  be  changed.  Page  v.  Belvin,  88  Va. 
985,   14   S.    E.   843. 

Legislative  Records. — The  journals 
of  the  legislature  are  records  of  its 
proceedings,  importing  absolute  verity. 
When  they  show  that  an  act  has  been 
passed  in  a  regular  manner,  such  show- 
ing can  not  be  impeached.  Wise  v. 
Bigger,  79  Va.  269. 

Record  of  Public  Boards. — K.  was 
the  agent  of  the  board  of  public  works 
of  Virginia  in  constructing  the  railroad 
and    Blue   Ridge   tunnel;   the  board   to 
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pay  for  work  and  materials,  and  K.  to 
receive  a  commission  on  the  cost  for 
his  compensation.  The  board  pro- 
vided the  money  to  pay  for  the  work 
by  a  sale  of  state  bonds;  and  these 
bonds  having  fallen  below  par,  there 
was  a  delicicncy  of  funds  to  pay  the 
expenses,  and  iC.  advanced  his  crwn 
funds  to  meet  these  expenses;  he  claim- 
ing that  the  board  of  public  works  had 
agreed  to*  repay  to  him  the  advances 
he  might  make.  In  an  action  by  K. 
against  the  said  board,  held,  that  such 
contract  may  exist  and  be  binding  on 
the  board,  although  there  is  no  entry 
of  it  upon  the  records  of  the  board, 
and  may  be  proved,  as  well  as  in  other 
modes,  by  parol  evidence  that  at  a  reg- 
ular session  of  the  board,  a  majority  of 
the  members  being  present,  the  plain- 
tiff  was  told  by  a  member  of  the  board 
in  the  presence  of  the  board  then  in 
session,  that  it  was  the  wish  of  the 
board  that  he  should  advance  the 
money  necessary  to  make  up  the  de- 
ficiency occasioned  by  the  sale  of  the 
state  bonds  at  less  than  par,  for  the 
prosecution  of  the  work,  and  that  the 
same  should  be  refunded  to  him,  which 
was  then  and.  there  agreed  to  by  the 
said  K.  Kelly  v.  Board  of  Public 
Works,   75   Va.   263. 

Interlineations  and  Spoliations. — But 
an  authorized  interlineation  or  spoli- 
at'on  of  a  record  may  be  proven  by 
parol  testimony.  Despard  v.  County, 
23  W.  Va.  318,  322,  citing  State  v.  Vest, 
21  W.  Va.  796;  Herring  v.  Lee,  22  W. 
Va.   661. 

If  a  record  is  interlined  or  erased  in 
a  material  matter  and  it  is  alleged,  that 
this  was  done  after  the  record  was 
made,  by  some  unauthorized  person, 
such  alteration  constitutes  no  part  of 
the  record,  and  an  inquiry  may  be  made 
into  the  genuineness  of  such  altered 
record,  and  it  may  be  proven  by  parol, 
that  such  alteration  was  thus  made  by 
one  not  authorized  to  make  it.  This 
is  not  controverting  the  absolute  verity 
•f  the  record,  but  simply  enquiring  as 
to  what  really  constitutes  the  record.     If 


this  were  not  allowed,  the  absolute  verity 
ittributed  to  a  record  could  be  used  to 
give  sanction  to  a  forgery  or  to  a 
fraudulent  erasure  of  the  record.  State 
V.  Vest,  21   W.   Va.  796. 

These  cases  fully  establish  the  doc- 
trine that  whatever  appears  on  the  rec- 
ords of  a  court  or  clerk's  office  and 
has  been  duly  authenticated  by  the 
signature  of  the  judge  or  proper  officer, 
must  be  held  to  be  an  absolute  verity 
and  can  not  be  collaterally  assailed. 
But  this  court,  in  a  very  recent  de- 
cision, has  expressly  held,  that  it  is 
only  that  which  was  actually  placed 
on  the  record  books  by  an  officer  au- 
thorized to  place  it  there,  and  which  is 
properly  authenticated,  that  is  entitled 
to  be  regarded  as  an  absolute  verity. 
If  a  record  is  interlined  or  erased  by 
some  unauthorized  person  such  alter- 
ation constitutes  no  part  of  the  record 
and  it  may  be  assailed  by  parol  testi- 
mony. This  is  not  controverting  the 
absolute  verity  of  the  record,  but  it 
is  simply  inquiring  what  really  consti- 
'  tutes  the  record.  If  this  were  not  al- 
j  lowed,  the  absolute  verity  attributed  to 
a  record  could  be  used  to  give  sanction 
to  a  forgery  or  fraudulent  erasure  of 
the  record.  State  v.  Vest,  21  W.  Va. 
796;  Bias  v.  Floyd,  7  Leigh  640,  647. 
Such  being  the  law  in  regard  to  inter- 
lineations and  erasures  in  the  records 
of  a  court,  there  can  be  no  question 
that  the  same  rule  should  be  applied  in 
a  case  like  the  one  before  us  where 
there  has  been  a  spoliation  or  a  forgery 
imposed  upon  the  court  as  a  genuine 
record  by  a  mere  intruder  or  usurper. 
Herring  v.  Lee,  22  W.  Va.  661,  672. 

A  conveyance  of  land  duly  acknowl- 
edged is  copied  upon  one  of  the  deed 
books  in  the  county  court  clerk's  of- 
fice by  a  mere  spoliator  or  intruder, 
and  at  the  next  term  of  said  county 
court  said  conveyance  is  returned  to 
the  court  amon^  the  list  of  deeds  re- 
corded in  the  office  during  the  preced- 
ing vacation,  and  an  order  is  made  on  the 
records  of  said  court  stating  that  salt, 
conveyance  and  others  had  been  admit- 
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ted  to  record  in  the  clerk's  office  of 
said  county.  Held,  tliat  the  placing  of 
said  conveyance  upon  the  deed  book  of 
said  office  being  an  unauthorized  act 
and  void,  it  is  not  a  record  and  may, 
therefore,  in  a  court  of  equity  or  by 
any  other  proper  proceeding,  be  as- 
sailed and  set  aside  upon  parol  evi- 
dence. Herring  v.  Lee,  22  W.  Va.  661, 
C>62. 

The  couTity  court,  having  made  a 
contract  with  the  plaintiff  for  certain 
repairs  to  the  public  buildings  of  the 
county,  by  an  agreement  in  writing 
signed  by  it  and  the  plaintiff,  accepted 
said  repairs  and  directed  said  agree- 
ment to  be  entered  on  the  order  book 
of  the  court;  after  it  had  been  so 
entered  but  before  the  minutes  of  the 
court  had  been  signed,  the  court,  by 
interlining  the  agreement  on  the  order 
book,  made  a  material  change  therein 
without  the  knowledge  of  the  plaintiff. 
Held,  it  had  no  power  as  a  court  t3 
alter  the  agreement  entered  into  by  it 
as  such  board,  and  the  interlineation 
made  therein  on  its  order  book  was  a  i 
nullity  and  it  was  proper  to  show  that 
fact  by  parol  evidence.  "It,  therefore, 
follows,  that  the  interlineation  by  the 
county  court  of  the  word  'not'  before 
the  word  'accepted'  in  said  order  on 
the  order  book  of  the  court  was  a 
.mere  spoliation  and  constitutecj  no  part 
of  the  order.  And  it  was  entirely  com- 
petent to  prove  such  unauthorized  in- 
terlineation or  spoliation  of  the  record 
by  parol  testimony.  State  :•.  Vest,  21 
W.  Va.  796;  Herring  r.  Lea,  22  W.  Va. 
€61.  Consequently,  the  circuit  court 
did  not  err  in  permitting  the  plaintilT 
to  read  to  the  jury  said  original  paper, 
nor  in  permitting  him  by  parol  evi- 
dence to  show  the  alteration  made  by  j 
the  county  court  in  the  order  as  re- 1 
corded;  but  after  said  alteration  had  ; 
been  shown  the  court  should  have  ex-  : 
eluded  from  the  jury  the  order  read  to 
them  by  the  defendant  from  the  order 
book  of  the  county  court.  This  error 
was  not,  however,  to  the  prejudice  of 
the    defendant,    the    plaintiff    in    error,  ; 


and   it   can   not   complain   of  it."     Des- 
pard  V,  County,  23  W.  Va.  318. 

F.   TO  RETURNS. 

A  sheriff's  return  may  be  contra- 
dicted by  evidence*  aliunde;  in  which 
case  the  sheriff  himself  would  be  a 
competent  witness  to  prove  its  truth. 
But  after  judgment  by  default,  a  party 
can  not  object  in  an  appellate  court,  to 
the  truth  of  the  return.  Cunningham 
V.  Mitchell,  4  Rand.  189. 

It  is  well  settled,  that  the  return  o. 
a  sheriff  to  the  process,  upon  which  a 
foreign  judgment  has  been  rendered, 
is  only  prima  facie  evidence  of  the 
truth  thereof;  and  the  same  may  be 
contradicted  by  parol  evidence.  Bow- 
yer  v.   Knapp,   15   W.   Va.  277,  290. 

L.  &  S.  carried  on  two  stores  in  Nor- 
folk, on  premises  of  which  they  held 
leases.  On  the  8th  of  May,  1866,  they 
conveyed  to  F.  all  their  goods  in  these 
stores,  all  debts  due  them,  and  the 
leasehold  premises,  in  trust  to  pay  cer- 
tain specified  debts,  with  authority  to 
take  possession,  sell  the  goods,  and  col- 
lect the  debts.  On  the  15th  of  May, 
W.  sued  L.  &  S.  in  assumpsit  for 
$913.30,  and  on  the  same  day  sued  out 
an  attachment  against  their  effects,  and 
this  attachment  was  levied  on  all  the 
goods  and  debts  at  the  two  stores, 
which  were  taken,  possession  of  by  the 
sergeant  of  the  city.  On  the  same  15th 
of  May,  but  two  or  three  hours  after 
the  attachment  of  W.  was  levied,  the 
National  Exchange  Bank  of  Norfolk 
sued  out  an  attachment  against  the 
property  of  L.  &  S.,  claiming  a  debt  of 
$11,665,  and  this  attachment  was  levied 
by  the  same  officer  upon  the  goods, 
etc.,  in  his  hands  under  the  other  at- 
tachment, and  also  upon  the  leaseholds 
of  the  two  houses.  In  this  case  F.  in- 
terpleaded, and  there  was  a  verdict  and 
judgment  in  his  favor;  and  afterwards 
the  suit  of  W.  was  dismissed.  F. 
then  sued  the  bank  in  an  action  of 
trespass  on  the  cas€  for  the  damages 
he  had  sustained  by  the  levy  of  their 
attachment.     Held,  the  attachments  and 
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returns  of  the  officer  thereon  showing 
that  the  ^operty  was  held  under  both 
attachments,  parol  evidence  is  not  ad- 
missible to  prove  that  it  was  held  ex- 
clusively under  the  first  attachment. 
Fechheimer  v.  National  Exch.  Bank,  31 
Gratt.  651. 

An  exception  is  endorsed  upon  dep- 
ositions as  follows:  **The  defendants 
except  to  the  within  depositions,  be- 
cause they  are  noticed  to  take  deposi- 
tions in  a  suit  pending  in  the  circuit 
court  of  Fayette  county,  and  have 
not  received  notice  to  take  proof  in 
the  suit  pending  in  Greenbrier  county," 
the  latter  county  being  the  one  in 
which  the  suit  was  pending,  in  which 
the  depositions  were  filed.  The  no- 
tice returned  by  the  sheriff  was  proper, 
and  showed  that  the  depositions  were 
to  be  taken  in  a  suit  pending  in  Green- 
brier county.  Upon  the  hearing  of  the 
exception,  one  of  the  defendants  proved 
the  notice  served  on  him  by  the  sheriff, 
which  notice  was  a  copy  of  the  original, 
except  that  it  showed  that  the  deposi- 
tions were  to  be  taken  in  a  case  pending 
in  the  circuit  court  of  Fayette  county; 
and  the  defendant  further  testified  that 
be  received  no  other  notice  of  the  tak- 
ing of  said  depositions.  The  court  be- 
low suppressed  the  depositions.  Held, 
that  a  sheriff's  return  upon  a  notice 
to  take  depositions  is  prima  facie  evi- 
dence of  its  truth,  but  that  in  the  case 
in  which  such  notice  was  returned  so 
served,  such  return  was  properly  con- 
tradicted by  written  and  parol  evidence. 
Bowyer  v.  Knapp,  15  W.  Va.  277. 

G.  TITLE. 

Title  can  not  be  impeached  in  the 
absence  of  fraud  by  evidence  of  a  parol 
agreement.  Pusey  v.  Gardner,  21  W. 
Va.  469,  474;  Zane  v.  Fink,  18  W.  Va. 
$93,  755;  Handlan  v.  Handlan,  42  W. 
Va.  309,  26  S.  E.  179. 

IV.  Rule  Applies  between  Par- 
ties Only. 

The  rule,  says  Mr.  Greenleaf,  ex- 
cluding  parol    proof   in   such   cases,   is 


applied  only  (in  suits)  between  the  par- 
ties to  the  instrument.  It  can  not  af- 
fect third  parties,  who,  if  it  were  other- 
wise, might  be  prejudiced  by  things 
recited  in  the  writings  contrary  to  the 
truth,  through  the  ignorance,  careless- 
ness, or  fraud  of  the  parties,  and  wha 
ought  not,  therefore,  to  be  precluded 
from  proving  the  truth,  however  con- 
tradictory to  the  written  statements  of 
others.  1  Greenl.  Ev.,  §  279.  Bruce  v. 
Roper  Lumber  Co.,  87  Va.  381,  383,  13 
S.  E.  153,  24  Am.  St.  Rep.  657. 

D.  leased  to  R.,  for  a  term  of  years,, 
the  exclusive  right  to  and  possession 
of  certain  land,  to  cut  and  remove  the 
lumber.  After  R.  had  for  several 
years  been  engaged  in  carrying  out  the 
lease.  D.  agreed  in  writing  to  sell  to 
B.  (who  was  aware  of  R.'s  rights),  the 
lumber  standing  on  the  land.  B.  pro- 
ceeded to  cut  and  remove  the  same. 
R.  enjoined  B.,  who  was  unable  to 
pay  damages.  By  parol,  it  appeared 
that  D.'s  contract  with  B.  was  restricted 
to  "down  and  refuse  timber,"  and  that 
D.  had  revoked  it.  Held,  R.  was  not 
precluded  from  using  parol  evidence  to 
show  the  true  contract  between  D.  and 
B.  And  the  agreement  for  D.  to  sell 
to  B.  the  standing  timber  was  a  mere 
license,  and  revocable  at  D.'s  volition.. 
Bruce  v.  Roper  Lumber  Co..  87  Va. 
381,  13  S.  E.  153,  24  Am.  St.  Rep.  657. 

V.  Exceptions  to  and  Limita- 
tions of  General  Rule. 

I  A.    IN  GENERAL. 
I      Notwithstanding     the     unquestioned 
'  rule,  as  briefly  stated  in  1  Greenl.  Ev.^ 
!  §     275,    "that    parol     contemporaneous 
i  evidence   is   inadmissible   to   contradict 
or  vary  the  terms  of  a  valid  written  in- 
strument," yet,  in  the  nature  of  things, 
in    its    application    to    the    measureless 
variety     of     circumstances      attendant 
upon  contracts,   the   rule   is   subject   to 
many  exceptions   or   relaxations;   none 
of  which  exceptions,  it  is  believed,  mar 
either    the    beauty    or   strength    of   the 
rule   in   its   general   application,  •  or   af- 
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feet  its  wisdom  and  binding  authority. 
Tuley  V.  Barton,  79  Va.  387,  392. 

**While  as  a  general  rule  parol  evi- 
dence can  not  be  admitted  to  vary  oi 
add  to  a  written  contract  and  especi- 
ally a  contract  for  a  sale  of  land  or 
a  deed  conveying  land,  there  are,  how- 
ever, some  cases,  which  are  sometimes 
called  exceptions  to  the  general  rule, 
though  really  not  exceptions,  being 
cases  to  which  this  rule  is  not  properly 
applicable."  Titchenell  v.  Jackson,  26 
W.   Va.  460,  467. 

B.  TO  ESTABLISH  A  TRUST. 

For  a  full  treatment,  see  the  title 
TRUSTS  AND  TRUSTEES. 

There  are  some  cases  which  are 
sometimes  called  exceptions  to  this 
general  rule,  but  which  are  really  not 
exceptions,  they  being  cases  to  which 
the  rule  is  not  properly  applicable. 
Thus,  a  party,  who  is  apparently  the 
absolute  owner  of  a  tract  of  land  by  a 
deed  so  conveying  it  to  him,  may  be 
held  by  a  court  of  equity  a  trustee  of 
the  land  for  the  use  of  others,  when 
it  is  shown  that  in  taking  the  deed  for 
the  trust  in  his  own  name  he  committed 
a  fraud  on  such  others.  This  fraud 
may  be  proven  by  parol,  yet  this  parol 
evidence  can  not  be  regarded  as  ad- 
mitted to  vary,  explain  or  contradict 
the  deed,  but  simply  to  charge  the  con- 
science of  the  grantee,  and  to  enforce 
him  to  perform  a  trust  which  the  facts 
so  proven  show  was  binding  on  him  in 
equity  and  conscience.  Troll  v.  Carter, 
15  W.  Va.  567,  576. 

But  if  a  grantee  in  a  deed  has  pro- 
cured it  by  fraud,  he  will  be  held  by 
a  court  of  equity  to  be  a  trustee  of  the 
real  owner,  or  if  land  purchased  with 
the  funds  of  one  party  is  conveyed  to 
another,  the  grantee  will  be  held  a 
trustee  for  the  real  purchaser,  or  'f 
the  scrivener  of  a  deed  has  made  a  mis-, 
take  in  drafting  it,  a  court  of  equity 
will  correct  such  mistake,  or  a  deed 
absolute  on  its  face  may  be  shown  by 
parol  evidence  to  be  a  mortgage  to 
secure    a    loan    or    a    precedent    debt. 


These,  however,  ought  to  be  regarded 
not  properly  as  exceptions  to  the  gen- 
eral rule,  but  as  cases  to  which  this 
rule  has  no  proper  application.  Troll 
v.   Carter,  15  W.  Va.  567. 

But  if  a  party  obtains  a  deed  without 
any  consideration  upon  a  parol  agree- 
ment that  he  will  hold  the  land  in  trust 
for  the  grantor,  such  trust  will  not  be 
enforced,  as  it  would  violate  the  stat- 
ute  of  frauds  and  this  general  rule,  to 
permit  parol  evidence  to  establish  such 
a  trust.  Troll  v.  Carter,  15  W.  Va. 
567,  approved  in  Richardson  v.  Mc- 
Conaughey,  55  W.  Va.  546,  47  S.  E. 
287. 

C.  TO    SHOW  ABSOLUTE   DEED 
TO  BE  SECURITY  MERELY. 

For  a  full  treatment,  see  the  title 
MORTGAGES  AND  DEEDS  OF 
TRUST,  ante,  p.  1. 

The  general  rule,  that  parol  evidence 
is  inadmissible  to  contradict  or  sub- 
stantially vary  the  legal  import  of  a 
written  instrument,  in  its  application 
to  particular  cases,  is  subject  to  many 
qualifications  or  exceptions,  real  or  ap- 
parent, now  as  well  established  as  the 
rule  itself.  Some  of  the  more  promi- 
nent of  these  are  stated  and  explained 
by  Judge  Allen  in  a  well-considered 
opinion  delivered  in  the  case  of  Towner 
V.  Lucas,  13  Gratt.  705;  and  amongst 
the  rest,  he  mentions  the  exception,  if 
exception  it  be,  that  parties  to  a  deed 
may,  by  oral  evidence,  prove  that  a 
deed,  absolute  on  its  face,  was  intended 
to  be  a  mortgage  or  security  for  a 
debt.  Whether  this  be  a  real  excep- 
tion, or  merely  apparent  and  reconcil- 
able with  the  general  rule,  as  the  judge 
seems  to  think  it  is,  on  whatever 
ground  it  rests,  it  is  certainly  well 
established.  Suavely  v.  Pickle,  29- 
Gratt.   27,   30. 

So,  too,  a  deed  absolute  on  its  face 
may  be  shown  by  parol  evidence  to 
have  been  given  as  security  for  a  loan, 
or  as  security  for  the  payment  of  an 
antecedent  debt.  The  real  office  of 
the  parol  evidence  in  such  a  case  is  not 
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to    vary    the    contract    in    writing,    but 
to   establish   the   existence  of  a  collat- 
eral  fact,  which  when  established  con- 
trols the  deed.    Troll  v.  Carter,  15  W.  \ 
Va.   567,   577.  ' 

And  so  with  respect  to  such  evidence 
to   prove   an    attempt    to    convert    into 
an    absolute    sale    that    which    was    in- 
tended as  a  security  for  a  loan;  it  'S  ' 
the  fraudulent  attempt  of  the  grantee, 
and   perhaps   on   the   ground   of  a   re- ; 
suiting   trust  in   favor  of  the   grantor,  | 
that    such    evidence    is    received.     The  ' 
latter  is  probably  the  true   reason  for  , 
the   relaxation   of  the   rule   in   this   in- 
stance.   To  let  in  oral  evidence  to  prove 
that  the  parties  intended  a  deed  to  be  j 
a  mortgage  which  purports  on  its  face 
to  be  absolute,  is  to  establish  a  differ- 
ent agreement  by  parol   testimony,   in 
the  violation  of  which  the  fraud  con- 
sists.    Towner  v.  Lucas,  13  Gratt.  705, 
714. 

An  instrument,  which  on  its  face  is 
an  absolute  conveyance,  may  be  shown 
by  evidence  aliunde  to  be  in  fact  a 
mortgage,  or  only  a  security  for  a 
debt,  or  for  money  lent.  Taking  an  ab- 
solute conveyance  as  security  for  a 
debt  or  for  money  lent  is  not,  however, 
conclusive  evidence  of  fraud.  It  is 
only  a  badge  of  fraud,  and  if  it  be  shown 
that  there  was  no  fraud  in  taking  the 
security,  it  will  be  held  to  be  valid 
and  be  enforced.  Wait  on  Fraud.  Con., 
5  238;  Bump  on  Fraud.  Con.,  §  55;  and 
Oriental  Bank  v.  Haskins,  3  Mete. 
(Mass.)  332.  Didier  v.  Patterson,  93 
Va.  534,  536,  25  S.   E.  661. 

D.  IN  SUITS  FOR  SPECIFIC  PER- 
FORMANCE. 

For  a  full  treatment,  see  the  title 
SPECIFIC  PERFORMANCE. 

"And  so  in  the  cases  relied  on  where 
a  court  of  equity  is  called  upon  to  ex- 
ercise its  peculiar  jurisdiction,  by  de- 
creeing a  specific  performance,  the 
party  to  be  charged  is  permitted  to 
show  by  oral  testimony,  that  under 
the  circumstances  the  plaintiff  is  not 
entitled  to  have  the  agreement  enforced. 


Woollam  V.  Hearn,  7  Ves.  R.  211; 
Clark  V.  Grant,  14  Ves.  R.  519;  Rams- 
bottom  V.  Gosden,  1  Ves.  &  Beame 
165.  And  this  because  parol  evidence 
may  be  received  to  rebut  an  equity, 
and  specific  performance  is  not  de- 
creed ex  debito  justitiae,  but  rests  in 
discretion."  Towner  v.  Lucas,  13 
Gratt.  705,  713. 

E.  TO  EXPLAIN  LEGAL  SIGNIFI- 

CATION OF  TERMS. 

The  principal  of  explaining  a  written 
instrument  by  parol  testimony  applies 
to  those  cases  only  where  there  is  some 
latent  ambiguity  in  the  written  instru- 
ment, or  where  its  terms  have  not  a 
definite  legal  signification.  Harris  v. 
Carson,  7  Leigh  632,  639.  citing  Bow- 
yer  v.  Martin,  6  Rand.  525,  as  author- 
ity. 

F.  TO     SHOW    RELATIONS    BE- 
TWEEN  PARTIES. 

1.   In  General. 

Parol  evidence  is  often  admitted  to 
show  the  actual  relation  that  the  par- 
ties to  an  instrument  occupy  to  one  an- 
other. Early  v.  Wilkinson,  9  Gratt.  68; 
Williams  v,  Macatee,  86  Va.  681.  10  S. 
E.  1061;  Creigh  v.  Hedrick,  5  W.  Va. 
140;  Davis  v,  Demming,  12  W.  Va.  246, 
247;  Ambach  v.  Armstrong,  29  W.  Va. 
744,  3  S.  E.  44;  Deitz  v.  Providence 
Washington  Ins.  Co.,  31  W.  Va.  851. 
8  S.  E.  616. 

"It  is  a  general  rule  of  law  that  the 
true  relations  subsisting  between  sev- 
eral parties  bound  for  the  performance 
of  a  written  obligation  may  be  shown 
by  parol  evidence.  Boulware  v.  Hart- 
sook,  83  Va.  629,  684,  3  S.  E.  289." 
Saunders  v.  Pruntey,  2  Va.  Dec.  469, 
473. 

"Evidence  of  the  relations  of  the  par- 
ties, and  of  the  circumstances  under 
which  a  written  contract  was  made, 
may  be  given  in  order  to  explain  the 
intention  when  not  plainly  expressed. 
1  Greenl.  Evid.,  §  477;  Crawford  v, 
Jarrett,  2  Leigh  630;  Nash  v.  Towne,  5 
Wall.  U.  S.  R.  689.  And  this  rule, 
while  applicable  to  all   written   instru- 
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ments,  applies  especially  to  mercantile 
instruments.  Moorc  v.  Holt,  10  Gratt 
284."  Woodward  v,  Foster,  18  Gratt 
200,  207. 

Moore  v.  Holt,  10  Gratt.  284,  was 
cited  in  Woodward,  etc.,  Co.  v.  Foster, 
18  Gratt.  207,  to  the  point  that  parol 
evidence  of  the  relations  of  parties,  and 
of  the  circumstances  under  which  a 
written  contract — especially  a  mercan- 
tile instrument — was  made,  may  be 
given  in  order  to  explain  the  intention, 
when   not  plainly  expressed. 

2.   Between  Principal  and  Agent. 

In  General. — Parol  evidence  is  ad- 
missible to  prove  that  an  instrument, 
signed  in  the  name  of  the  agent,  w.is 
intended  to  be  and  was  in  fact  the 
instrument  of  the  principal,  when  that 
fact  is  doubtful  on  its  face.  Early  v, 
Wilkinson,  9  Gratt.  68;  Richmond,  etc., 
R.  Co.  V,  Snead,  19  Gratt.  354,  98  Am. 
Dec.  762;  Walker  v.  Christian,  21 
Gratt.  291.  Compare  Ruckman  v, 
Lightncr,   24   Gratt.   19. 

Oral  evidence  is  also  admitted  to 
prove  that  a  person  who  signed  as 
principal  was  in  reality  an  agent,  when 
offered  for  the  purpose  of  charging 
the  principal  with  the  contract.  Upon 
the  ground  we  are  told  in  2  Smith's 
Leading  Cases  307,  of  assimilating  this 
case  of  a  dormant  principal,  to  thnt 
of  a  dormant  partner.  The  latter  is 
liable  on  the  ground  of  agency,  and 
if  they  trade  under  the  name  of  A, 
that  name  when  sued  in  a  contract 
relating  to  such  trade,  comprehends 
both.  And  if  one  may  contract  jointly 
with  another  in  the  name  of  that  other, 
he  may  contract  individually  in  the 
same  way;  and  parol  evidence  is  ad- 
missible to  show  the  agent  so  contracted 
for  him.  It  is  not  to  contradict  or 
change  the  terms  of  the  written  con- 
tract, but  to  show  the  import  of  the 
signature.  Towner  v.  Lucas,  13  Gratt. 
705,  712. 

The  extent  of  the  principle  as  to  the 
admissibility  of  parol  evidence  appears 
to  be  this:     Where  the  names  of  both 


principal  and  agent  appear  on  the  in- 
strument, and  the  contract,  though  in 
the  name  of  the  agent,  discloses  a  ref- 
erence to  the  business  of  the  princi- 
pal, so  that  the  instrument,  as  it  stands,. 
is  consistent  with  either  view,  uf  its 
being  the  engagement  of  the  principal 
or  of  the  agent,  parol  evidence  is  ad- 
missible in  a  suit  against  the  agent  ta 
charge  him  by  showing,  either  that 
credit  was  given  to  him,  or  that  he  had 
not  authority  to  bind  the  principal  by 
that  contract,  which  would  create  a 
consideration  for  a  liability  on  his  part, 
or  to  discharge  him  by  proving  that 
the  consideration  passed  directly  to  liis 
principal,  as  that,  credit  having  been 
given  to  the  principal  alone,  the  con- 
sideration of  the  note  signed  by  him 
was  an  antecedent  liability  on  the  part 
of  the  principal,  and  that  the  other 
party  knew  that  he  acted  as  agent,  and 
thus  destroying  all  consideration  for 
liability  on  his  part;  and  in  like  man- 
ner, to  charge  or  discharge  the  prin- 
cipal by  similar  circumstances.  But  if 
the  name  of  the  principal  does  not 
appear  in  the  instrument,  and  the  in- 
strument is  without  ambiguity,  and  as- 
serts a  positive  liability  on  the  part  of 
the  person  contracting,  parol  evidence 
to  bind  the  principal  or  to  discharge  the 
agent  is  not  admissible.  Devendorf  v. 
West  Va.  Oil,  etc.,  Co.,  17  W.  Va.  135, 
149. 

When  a  contract  is  made  by  an 
agent,  the  question  whether  the  prin- 
cipal or  agent,  or  both,  are  liable,  is,^ 
generally,  a  question  of  intention.  The 
principal  alone  is  liable  if  the  facts  are 
all  known,  and  there  is  no  special  rea- 
son for  holding  the  agent  liable,  or  an 
intention  to  make  him  liable  is  not 
plainly  indicated  by  the  form  of  the 
contract  or  otherwise.  The  contract  is 
made  for  the  principal's  benefit,  is  in 
fact  the  principal's  contract,  by  the 
procuration  of  the  agent,  and  it  is  just 
and  right  that  the  principal,  and  not 
the  agent,  should  bear  the  burthen  di- 
rectly as  he  must  ultimately,  unless 
there    be    some    good    reason    for    the 
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contrary.  The  agent  is  never  liable 
unless  it  appear  to  have  been  intended 
by  the  parties  to  the  contract  that  he 
should  be  liable;  always  presuming  of 
•course  that  the  agent  has  strictly  pur- 
sued his  authority;  for  if  he  has  not, 
he  is  personally  liable.  When  the  con- 
tract is  by  parol,  an  intention  to  make 
the  agent  liable  must  appear  from  the 
facts  and  circumstances  of  the  case,  is 
they  are  shown  in  evidence.  When  the 
contract  is  in  writing,  an  intention  to 
make  the  agent  liable  must  appear  on 
the  face  of  the  writing,  or  from  the 
language  therein  used;  and  if  such  con- 
tention so  appear,  parol  evidence  to 
show  the  contrary  's  inadmissible;  upon 
the  familiar  principle  that  parol  evi- 
dence is  inadmissible  to  vary  or  contra- 
dict a  written  contract.  Walker  v. 
Christian,  21   Gratt.  291,  294. 

Where  a  parol  contract  is  made  by 
an  agent  in  his  own  name  for  an  un- 
disclosed principal,  either  the  agent  or 
the  principal  may  sue  upon  it,  and 
parol  evidence  is  admissible  to  enable 
the  principal  to  show  that  he  is  the 
real  contracting  party.  Coulter  v. 
Blatchley,  51 -W.  Va.  163,  41  S.  E.  133, 
citing  Deitz  v.  Providence  Washing- 
ton Ins.  Co.,  31  W.  Va.  851,  8  S.  E. 
616. 

Where  a  contract,  not  under  seal,  is 
made  by  an  agent  in  his  own  name,  for 
an  undisclosed  principal,  either  the 
agent  or  the  principal  may  sue  upon 
it,  and  parol  evidence  is  admissible  to 
enable  the  principal  to  show  that  he 
is  the  real  contracting  party.  Deitz  v. 
Providence  Washington  Ins.  Co.,  31  W. 
Va.  851,  8  S.  E.  616,  13  Am.  St.  Rep. 
1)09;  Coulter  v.  Blatchley,  51  W.  Va. 
163,  41  S.  E.  133. 

Where  a  promissory  note  is  made, 
or  a  bill  of  exchange  drawn  in  the 
name  of  the  agent,  without  showing  the 
name  of  the  principal  on  the  face  of 
the  instrument,  as  a  general  rule  the 
agent  only,  and  not  the  principal,  is 
liable.  The  intention  of  the  parties  in 
such  a  case  is  too  plainly  expressed  to 
admit  of  any  doubt,  or  to  require  any 


aid  from  the  light  of  surrounding  cir- 
cumstances. Walker  v.  Christian,  21 
Gratt.  291,  295. 

It  was  held,  in  Devendorf  v.  West 
Va.  Oil,  etc.,  Co.,  17  W.  Va.  135,  that 
where  a  bill  of  exchange  was  signed 
by  A  with  the  addition  of  *Tres."  to  a 
signature  that  this  constitutes  a  patent 
ambiguity  on  the  face  of  the  draft, 
leaving  it  doubtful  whether  he  intended 
to  execute  it  in  his  individual  capacity, 
or  as  president  and  agent  of  the  com- 
'  pany;  therefore  parol  evidence  may  be 
introduced  to  show  what  the  inten- 
tion was,  and  if  it  appears  that  he  has 
made  it  on  behalf  of  the  company,  it 
will  be  binding  if  he  had  authority  to 
bind  it  by  making  negotiable  or  other 
paper.  This  was  the  decision  in  the 
case  at  bar  though  the  court  pointed 
out  that  there  was  considerable  con- 
flict as  to  how  far  parol  evidence  may 
be  restored  to,  to  fix  liability  upon  a 
principal,  upon  a  bill  of  exchange,  draft, 
or  other  negotiable  paper  made  by  an 
agent. 

R.  executes  his  promissory  note  to 
L.,  by  which  he  promises  to  pay  L. 
a  certain  sum  of  money.  There  is 
nothing  on  the  face  of  the  note  to 
Indicate  that  R.  was  acting  as  agent, 
or  what  was  the  consideration  of  the 
note.  Parol  evidence  is  not  admissible 
to  prove  that  R.  was  acting  as  the 
agent  of  the  confederate  states  govern- 
ment, and  that  the  note  was  given  for 
the  price  of  cattle  purchased  for  that 
government.  Ruckman  v.  Lightner,  24 
Gratt.  19,  distinguishing  Walker  v. 
Christian,   21    Gratt.    291. 

R.  the  president  of  a  railroad  com- 
pany, signs  his  name  without  any  ad- 
dition, to  a  due  bill,  acknowledging 
that  there  is  due  to  S.  &  S.  $484,  in 
full  of  labor  performed  on  cottage  lot 
of  the  railroad  company.  It  being  un- 
certain on  the  face  of  the  note,  whether 
the  labor  was  performed  for  R.  or  the 
company,  parol  evidence  is  admissible 
to  ascertain  that  fact.  Richmond,  etc.. 
R.  Co.  V.  Snead,  19  Gratt.  354,  98  Am. 
Dec.  762. 
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Qualification     of     General     Rule. — 

Where  one  contracts  as  agent  without 
naming  the  principal,  parol  evidence  is 
admissible  to  show  who  is  the  prin- 
cipal. But  in  such  case  the  agent  as 
well  as  the  principal  is  bound.  Wad- 
dill  V.  Sebree,  88  Va.  1012,  14  S.  E. 
849,  29  Am.  St.  Rep.  766,  citing  Me- 
chanics' Bank  v.  Bank  of  Columbia,  5 
Wheat.  326. 

As  to  the  admissibility  of  parol  evi- 
dence to  qualify  the  written  contract, 
there  is  as  much  objection  to  letting 
it  in  for  the  purpose  of  enabling  the 
principal,  not  named  in  the  contract 
itself,  to  sue,  as  for  the  purpose  of  ren- 
dering him  liable  to  be  sued.  But  the 
true  rule,  it  is  submitted,  is  that  parol 
evidence  is  admissible  for  the  purpose 
of  introducing  a  new  party,  but  never 
for  discharging  an  apparent  party  to 
the  contract.  Jones  v.  Littledale,  6 
Adol.  &  E.  486;  Sims  v.  Bond,  5  Barn. 
&  Adol..  393.  It  is  the  constant  course 
to  admit  parol  evidence  to  show 
whether  the  contracting  party  is  agent 
or  principal.  Wilson  v.  Hart,  7  Taunt. 
295;  Deitz  v.  Providence  Washington 
Ins.  Co..  31  W.  Va.  851,  8  S.  E.  616,  619. 

''For  reasons  founded  in  wisdom  and 
to  prevent  frauds  and  perjuries,  the 
rule  of  the  common  law  excludes  such 
oral  testimony  of  the  alleged  agree- 
ment; and  as  it  can  not  be  proved  by 
legal  evidence,  the  agreement  itself  in 
legal  contemplation  can  not  be  re- 
garded as  existing  in  fact.  Neither  a 
court  of  law  or  of  equity  can  act  upon 
the  hypothesis  of  fraud  where  there  is 
no  legal  proof  of  it.  Thus  although 
for  the  reasons  given,  parol  evidence 
that  a  person  who  signed  as  principal 
was  in  truth  an  agent,  is  admissible 
when  offered  for  the  purpose  of  charg- 
ing the  principal  with  the  contract; 
such  evidence  can  never  be  received 
fcr  the  purpose  of  exonerating  an  agent 
who  has  entered  into  a  written  con- 
tract in  which  he  appears  as  principal; 
for  such  evidence  would  alter  the  writ- 
ten contract."  Towner  v.  Lucas,  13 
Gratt.   705,  706. 


3.   Between  Principal  and  Surety. 

In  General. — It  is  well  established  in 
Virginia  and  West  Virginia  that  parol 
evidence  is  admissible  to  prove  the  re- 
lation of  suretyship  between  the  par- 
ties to  a  written  contract,  the  fact  of 
suretyship  being  collateral  to  tlie  con- 
tract and  not  a  part  of  it.  Boulware 
V.  Hartsook,  83  Va.  679,  3  S.  E.  289; 
Parsons  v.  Harrold,  46  W.  Va.  122,  32 
S.    E.    1002. 

In  Williams  v.  Macatee,  86  Va.  681, 
10  S.  E.  1061,  it  was  said  that  the  re- 
lation of  principal  and  surety  can  be 
proved  by  parol  evidence  and  Cunning- 
ham V.  Mitchell,  4  Rand.  189,  was 
quoted   from   to   sustain   the   point. 

When  two  persons  make  a  note,  the 
prima  facie  presumption  is  that  they 
are  both  principals,  arwl  the  payee  may 
So  treat  them,  unless  the  note,  or  the 
parties,  or  the  circumstances,  plainly 
inform  the  payee  that  one  is  a  surety. 
The  surety  may  so  notify  the  payee, 
and  then  the  payee  must  have  regard 
to  his  rights  as  such.  "The  great  ques- 
tion is,  not  whether  prima  facie  the 
parties  are  all  principals,  but  whether 
any  oral  evidence  can  be  received  to 
show  that  one  of  the  parties  was  but 
a  surety;  but,  though  conflicting,  the 
weight  of  authority  is  that  such  evi- 
dence is  admissible.  24  Am.  &  Eng. 
Ency.  Law  723;  Creigh  v.  Hedrick,  5 
W.  Va.  140;  Long  v.  Campbell,  37  W. 
Va.  665,  17  S.  E.  197;  2  Daniel,  Neg. 
Inst.,  §§  1332-1338;  5  Rob.  Prac.  773; 
1  Brandt,  Sur.,  §  29."  Parsons  v.  Har- 
rold, 46  W.  Va.  122,  32  S.  E.  1002, 
1003. 

"A  party  signed  a  promissory  note, 
and  added  the  word  'security'  after  his 
name.  It  was  held,  that  it  miglit  be 
shown  by  parol  that  he  was  the  prin- 
cipal. The  addition  of  the  word  'se- 
curity' is,  at  most,  the  statement  of  a 
fact  forming  no  part  of  the  contract. 
and,  if  untrue,  may  be  shown  to 
be  so  by  parol,  as  well  as  any  other 
fact."  Boulware  v.  Hartsook,  83  Va. 
679,  684,  3   S.   E.  289. 

Bonds. — The    addition    of    "security" 
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or  "surety"  to  the  name  of  a  signer  of 
a  bond  is  prima  facie  evidence  of  his 
suretyship;  but  it  may  be  rebutted  by 
parol  evidence  to  the  contrary.  Boul- 
ware  v,  Hartsook,  S3  Va.  679,  3  S.  E. 
280. 

This  court,  in  the  recent  case  of  Har- 
per V.  McVeigh,  82  Va.  751,  1  S.  E.  193. 
decided  that  the  addition  of  the  word 
"security,"  or  "surety."  to  the  signature 
of  a  bond  is  prima  facie  evidence  of  the 
suretyship;  but  that  it  may  be  rebutted 
by  proof  to  the  contrary,  and  especially 
by  proof  that  the  party  claiming  to  be 
surety  got  the  benefit  of  the  money 
individually,  or  as  partner  in  a  firm 
into  whose  business  it  went.  Cited 
in  Boulware  v,  Harts(H>k,  83  Va.  679, 
684,    3    S.    E.    289. 

And  one  or  more  of  a  number  of 
obligors  has  a  right  to  show,  by  parol 
testimony,  that  he  or  they  stand  in  the 
relation  of  surety  on  the  bond.  Creigh 
V,  Hedrick,  5  W.  Va.  140. 

A  B  &  C  executed  a  forthcoming 
bond,  to  release  the  goods  of  A  taken 
in  execution.  C  pays  the  debt,  and 
moves  against  B  as  a  principal  in  the 
bond.  There  is  nothing  in  the  bond 
to  show  whether  B  was  principal  or 
surety.  B  contends  that  he  was  only 
a  surety  jointly  with  C.  The  court 
below  give  judgment  for  C  on  the 
motion.  No  evidence  is  in  the  record 
to  show  whether  B  was  surety  or 
principal.  The  judgment  was  affirmed 
in  this  court,  as  it  will  be  presumed, 
that  the  court  below  had  evidence  be- 
fore them,  that  B  was  a  principal  and 
not  a  surtey.  Cunningham  v.  Mitchell, 
4    Rand.    189. 

In  delivering  the  opinion  of  the 
court  in  that  case.  Judge  Green  said: 
"The  bonds  themselves  do  not  ascer- 
tain whether  Cunningham  executed 
them  as  principal  or  surety,  and, 
as  in  all  other  cases  of  joint  bonds, 
the  question  whether  one  was  principal 
and  another  surety,  was  to  be  solved 
by  evidence  aliunde.  And  to  the  same 
effect  was  the  decision  in  Preston  v. 
The    Auditor,    1    Call    471.      So,    in    2d 


I  Starkie    on    Ev.    (5th    Am.    Ed.,    1834 ). 

j  side    p.    573,    it   is    said:      "As    between 

the    parties    to   a    deed,    or   those    wh«> 

j  claim  in  privity,  evidence  is  admissible 

I  to   show   the   purpose  and   intention   of 

executing    the    instrument,    provided    -t 

,  be   perfectly    consistent    with    the    lecral 

operation    of    tlie    instrument,    and    n  >t 

inc(»5isistent       with      its      expression^.'' 

Williams  v.    Macatee,   86   Va.   681,    6^4„ 

I  10  S.  E.  10  )l. 

Principal    in    Judgment. — An    officer 
who   had    held    e.xecution    against   joint 
judgment     debtors     testified     positively 
that,   at    the    time    i>f   levy,    one    of   the 
debtors   stated   that  the  judgment    debt 
was    contradicted    for    his    benefit,    and 
that  he  recognized  it  as  his  own,  and 
did   not   wish   the  other  parties  to   pay 
it.      Held,   that    the    testimony,   though 
given    several    years    after    the    alleged 
declaration,    supported    a    findii^?    that 
declarant    alone    was    principal    in    the 
judgment,    the    officer    being    uncontra- 
I  dieted.     "It    is   a    general    rule    of   law 
I  that   the    true    relations    subsisting    be- 
tween   several    parties    bound    for    the 
I  performance    of    a    written    obligation 
I  may     be     shown     by     parol     evidence. 
I  Boulware  v.  Hartsook,  83  Va.  679,  684, 
3    S.    E.    289.      The    testimony    of    the 
witness    Hancock    was    not    to    chan,^' » 
the  relations  of  the  parties,  but  to  shi»w 
their  true  relations."    Saunders  v.  Pruii- 
tey,  2  Va.  Dec.  469,  473. 

Relation  of  Surety  and  Cosurety,— 
I  The  relation  of  surety  and  cosurety 
I  between  parties  may  be  established  hy 
parol  evidence,  where  the  existence  of 
such  relation  is  not  inconsistent  with 
I  the  terms  of  the  instrument.  Williams 
\v.  Macatee,  86  Va.  681,  10  S.  E.  1061. 

4.    Between  Joint  Obligors. 

Of  two  obligors  in  a  joint  and  sev- 
eral bond,  the  last  made  a  trust  deed, 
preferring  his  individual  to  his  security 
debts.  Assets  proving  insufficient  to 
pay  both,  parol  evidence  was  admitted 
to  determine  to  which  class  the  bond 
belonged.  Held,  no  error.  "It  can  not 
be  said  that  to  establish,  by  parol  evi- 
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dcnce,  in  aid  of  the  proper  execution 
of  the  trust,  the  fact  that  one  of  the 
two  joint  obligors  in  the  bond  was  the 
surety  of  the  other,  is  inconsistent  with 
either  the  terms  "or  legal  effect  of  the 
obligation.  Such  was  not  the  purpose 
of  introducing  the  evidence,  nor  did 
it  have  any  such  effect.  The  binding 
force  of  the  bond  remains  unaltered  as 
to  both  of  the  obligors,  and  they  are 
still  jointly  and  severally  bound  for 
its  payment."  Williams  z:  Macatee,  St 
Va.  681,  685,  10  S.  E.  1061. 

6.   Relation  of  Debtor  and  Creditor. 

The  relation  of  creditor  and  debtor 
may  always  be  proved  by  parol.  Davis 
V.  Demming,  12  W.  Va.  246,  247. 

6.    Relations  between  Parties  to  Nego- 
tiable Paper. 

The  general  rule  that  the  true  rela- 
tions subsisting  between  several  parties 
for  the  performance  of  a  written  obli- 
gation may  be  shown  by  parol  evi- 
dence, while  applicable  to  all  written 
instruments,  applies  especially  to  mer- 
cantile instruments.  Moore  v.  Holt, 
10  Gratt.  284;  Woodward  v.  Foster,  18 
Gratt.    200,   207. 

"Parol  evidence  by  the  weight  of  au- 
thority is  admissible  in  general  to  show 
the  real  relation  between  the  parties  to 
a  bill  or  note,  and  that  the  actual  lia- 
bility of  the  parties  among  themselves 
is  not  that  which  appears  upon  the 
face  of  the  instrument;  and  this  is  upon 
the  ground  that  the  fact  of  suretyship 
is  collateral  to  the  written  instrum  nt 
and  does  not  contradict  or  vary  it." 
The  written  instrument  is  an  expres- 
sion of  the  contract  between  the  holder 
of  the  one  part  and  the  maker  and  en- 
dorsers, guarantors  or  sureties  on  the 
other,  and  can  not  be  varied  or  con- 
tradicted by  parol  evidence  to  the  prej- 
udice of  the  holder.  To  hold  otherwise 
would  be  to  destroy  the  value  of  com- 
mercial paper.  But  after  the  written 
instrument  has  been  satisfied,  it  not  be- 
ing intended  to  be  a  binding  contract 
between  the  endorsers  and  maker  or 
sureties  or  guarantors,  their  true  rela- 


tion to  each  other  may  be  shown  by 
I  oral  evidence  to  be  different  from  that- 
I  expressed  on  the  face  of  the  writing. 
!  Faulkner  v.  Thomas,  48  W.  Va.  148,. 
I  151,  35  S.  E.  915. 

I  Was  parol  evidence  admissible  to 
show  the  relation  of  the  parties  to  the 
note?  '^Whatever  diversities  of  inter- 
pretation may  be  lound  in  the  authori- 
ties, where  either  a  blank  endorsement 
or  a  full  endorsement  is  made  by  a 
third  party  on  the  back  of  a  note  paya- 
I  ble  to  the  payee  or  order,  or  to  the 
'  payee  or  bearer,  as  to  whether  he  is 
to  be  deemed  an  absolute  promisor  or 
maker,  or  guarantor  or  indorser,  there 
is  one  principle  upon  the  subject  al- 
'  most  universally  admitted  by  them  all,. 
and  that  is,  that  the  interpretation  of 
the  contract  ought  in  every  case  to  be 
such  as  will  carry  into  effect  the  inten- 
tion of  the  parties;  and  in  most  in- 
stances is  conceded  that  the  intention, 
of  the  parties  may  be  made  out  by 
parol  proof  of  the  facts  and  circum- 
stances which  took  place  at  the  time  of 
the  transaction."  Mr.  Justice  Clifford 
in  Rey  v.  Simpson,  22  How.  (U.  S), 
341,  349.  In  the  syllabus  of  that  case, 
it  is  held,  that  the  weight  of  authority^ 
is  in  harmony  with  the  principle  that 
parol  proof  of  the  circumstances  under 
which  such  endorsement  was  made  is 
admissible.  Young  v.  Sehon,  53  W. 
Va.  137,  129,  44  S.  E.  136,  97  Am.  St. 
Rep.  970. 

Parol  evidence  is  admissible  to  prove- 
that  a  note  signed  in  one  name  was  in- 
tended to  be  and  was  in  fact  the  note 
of  a  person  of  a  different  name.  Early 
V.  Wilkinson,  9  Gratt.  68;  Law  Pr.  20:i. 
Ambach  z'.  Armstrong,  29  W.  Va.  744,- 
3  S.  E.  44,  45.  See  Early  v.  Wilkinson,. 
9  Gratt,  68,  cited  in  Richmond,  etc.,  R^ 
Co.  r.  Snead,  19  Gratt.  354,  98  Am.  Dec. 
762;  Devendorf  r.  West  Va.  Oil,  etc.,. 
Co.,  17  W.  Va.  135,  152;  Johnson  v. 
Welch,  42  W.  Va.  18,  24  S.  E.  585. 
In  4  .Am.  &  Eng.  Ency.  Law  (2d  Ed.),. 
;  488,  it  is  said  that,  "In  all  the  states,  it 
would  seem,  however,  that,  between 
the  immediate   parties,   evidence  is  ad- 
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missible  to  show  the  exact  time  of 
endorsement."  There  can  be  no  doubt 
that  parol  evidence  was  admitted  for 
that  purpose  in  Kearne  v.  Montgomery, 
4  W.  Va.  29;  Burton  v.  Hansford,  10 
W.  Va.  470.  27  Am.  Rep.  571;  Long  v. 
Campbell,  37  W.  Va.  665,  17  S.  E.  197; 
Thomas  v.  Lynn,  40  W.  Va.  122,  20  S. 
E.  878;  Goflf  V.  Miller,  41  W.  Va.  683, 
24  S.  E.  643;  Roanoke  Grocery,  etc., 
Co  V.  Watkins,  41  W.  Va.  787,  24  S.  E. 
612;  and  Miller  v.  Clendenin,  42  W.  Va. 
416,  26  S.  E.  512.  The  report  of  the 
case  in  Bank  v.  Hysell,  22  W.  Va.  142, 
indicates  that  no  parol  evidence  was 
offered  in  that  case.  In  Quarrier  v. 
Quarrier,  36  W.  Va.  310, 15  S.  E.  154,  the 
parol  evidence  offered  to  establish  facts 
fixing  upon  one  of  the  parties  to  the  note 
liability  as  an  original  promisor,  was 
excluded  because  of  the  incompetency 
of  the  witness  to  testify  against  the 
alleged  copromisor,  he  being  dead,  and 
the  transactions  to  which  the  witness 
proposed  to  testify  having  been  per- 
sonal between  them.  Such  is  the  rule 
in  Virginia,  also.  Hopkins  v.  Richard- 
son, 9  Gratt.  485;  Welsh  v.  Ebersole, 
75  Va.  651.  This  doctrine  is  so  well 
settled  that  it  is  useless  to  cite  author- 
ity upon  it,  but  the  following  may  be 
consulted  as  leading  cases  on  the  sub- 
ject, all  holding  that  parol  evidence  is 
admissible  for  such  purpose.  Young 
V.  Sehon,  53  W.  Va.  127,  129,  44  S.  E. 
136,  97  Am.  St.  Rep.  970. 

Principal  and  Agent. — "From  the  de- 
cisions and  authorities,  to  which  I 
have  referred,  there  seems  to  be  no 
little  apparent  conflict  between  them, 
as  to  how  far  parol  evidence  may  be 
resorted  to,  and  under  what  circum- 
stances, to  fix  liability  upon  a  princi- 
pal upon  a  bill  of  exchange,  draft  or 
other  negotiable  paper  made  by  an 
agent  I  have  consulted  a  great  num- 
ber of  authorities,  both  American  and  , 
English,  upon  the  subject,  and  have 
cited  them  in  this  opinion  with  the 
view  of  arriving  at  a  correct  conclu-  i 
sion  in  the  case  at  bar.  After  the  best  , 
consideration  I  have  been  able  to  give 


to    the    question    and    the    authorities 
cited,  I  have  arrived  at  the  conclusion, 
that  while  the  courts  should  generally 
refuse  to  allow  a  recovery  against  one 
person     on     a     negotiable     instrument 
made  by  another  on  proof  that  the  lat- 
ter was  acting  as  his  agent,  yet  a  per- 
son may  make  the  signature  of  another 
virtually  his  own  by  using  or  allowing 
it  to  be  used  as  such  in  the  course  of 
his    business;    and    that    he    will,    and 
should  under  such  circumstances  when 
clearly  approved,  be  as  much  bound,  as 
if   his   own    name   were   affixed   to   the 
negotiable    instrument    in    question.      I 
think  as  Judge  Cowen  did  in  Rogers  v. 
Coit,  6   Hill   322,  that  where  it  clearly 
appears  that  the  name  in  which  the  bill 
in    question    was    either    drawn    or   ac- 
cepted, was  one  of  those  by  which  the 
company    allowed     themselves     to     be 
known   and   represented,   and   that   fact 
is   clearly  shown,   the  company  should 
be    held    liable    thereon    under    circum- 
stances.    I  also  concur  with  Judge  Nel- 
son as  said  by  him  in  Brown  v.  Butch- 
ers   and    Drovers    Bank,    6    Hill    444, 
'that  a  person   may  become  bound   by 
any    mark    or    designation    he    thinks 
proper  to  adopt,  provided  it  be  used  as 
a  substitute  for  his  name,'  and  with  the 
principle    decided    in    Lindus    v.    Brad- 
well,   and   3   Gray  ubi   supra.     B»t   the 
courts  in  applying  this  principle  should 
be  careful  to  limit  its  application  to  the 
class  of  cases  to  which  it  properly  be- 
longs, and  not  so  apply  it  as  to  ignore 
other     well-established     principles     ap- 
plicable  to  negotiable  instruments  and 
encroach    upon    grounds    to    which    it 
does    not    properly    apply    and    should 
not   be    applied."      Devendorf   v.    West 
Va.   Oil,   etc.,   Co.,  17  W.  Va.   135,  172. 
In    the    5th   Amer.    Ed.   of   Byles  on 
Bills  taken  from  the  9th  London  Ed.  at 
pp.   115,   116,   it  is  said:     "The  rule  of 
law  as   to  simple  contracts   in   writing, 
other  than  bills  or  notes,  is  that  parol 
evidence    is    admissible    to    charge   un- 
named principals;  and  so  it  is  to  give 
them   the   benefit   of   the   contract;   but 
it    is    inadmissible    for    the    purpose   of 
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discharging  the  agent,  who  signs  as  if 
he  were  principal  in  his  own 'name. 
And  the  rule  of  law  is  reasonable;  for 
in  the  two  former  cases  the  evidence 
is  consistent  with  the  instrument,  for 
it  admits  the  agent  to  be  entitled  or 
bound;  but  in  the  latter  case  such  evi- 
dence would  be  inconsistent  with  the 
terms  of  the  instrument.  Yet  it  is  con- 
ceived that  the  law  as  to  negotiable  in- 
struments is  different  in  one  respect, 
to  wit,  that  when  the  principal's  name 
does  not  appear,  he  is  not  liable  on  a 
bill  or  note  as  a  party  to  the  instru- 
ment." Devendorf  v.  West  Va.  Oil, 
etc.,  Co.,  17  W.  Va.  135,  146. 

"The  case  of  Stachpole  v.  Arnold,  11 
Mass.  R.  27,  was  much  relied  on  by 
the  counsel  of  the  appellant  in  this 
c:ise,  to  show  that  such  evidence  is 
inadmissible.  In  that  case  the  name 
of  the  principal  did  not  appear  on  the 
face  of  the  note;  and  it  is  a  familiar 
and  well-settled  principle  that  he  can 
not  be  bound  in  such  case.  The  note 
on  its  face  was  plainly  the  note  of  the 
person  whose  name  was  thereto  signed, 
and  of  no  other  person;  and  to  have 
admitted  parol  evidence  to  show  that 
it  was  intended  to  be  the  note  of  an- 
other, would  have  been  directly  con- 
trary to  the  rule  which  declares  such 
evidence  inadmissible  to  contradict  or 
vary  a  written  contract.  The  great 
object  of  the  judge,  in  his  learned 
opinion  in  that  case,  was  to  show  that 
this  rule  is  not  confined  to  specialties, 
or  even  contracts  under  the  statute  of 
frauds,  but  extends  to  all  written  con- 
tracts. Not  one  word  is  said  in  the 
whole  opinion  which  indicates  that 
parol  evidence  would  be  inadmissible 
where  it  is  doubtful  on  the  face  of  the 
instrument  which  of  several  persons 
was  intended  to  be  bound;  but  the 
contrary  is  indicated  throughout  the 
whole  opinion.  After  laying  down  the 
general  rule  of  exclusion  of  such,  evi- 
dence, on  page  31,  he  adds,  "provided 
the  contract  is  perfect  in  itself,  and  is 
capable  of  a  clear  and  intelligible  ex- 
position from  the  terms  of  which  it  is 


composed."  Again,  on  page  32,  he 
says,  that  a  "contract  in  writing,  per- 
fect in  itself,  and  containing  no  am- 
biguity on  the  face  of  it  incapable  of 
explanation,  can  not  be  enlarged  or 
diminished  by  oral  testimony."  And  on 
page  33,  in  speaking  of  the  notes  on 
which  the  suit  was  brought,  he  says, 
"they  have  no  ambiguity  upon  the  face 
of  them,"  etc.  Early  v.  Wilkinson,  9 
Gratt.   68,   75. 

"Four  months  after  date,  I  promise 
to  pay  to  Wilkinson  &  Hunt,  or  order, 
without  offset,  negotiable  and  paya- 
ble at  the  office  of  discount  and  deposit 
of  the  Bank  of  Virginia  at  Charleston, 
Kanawha,  nine  hundred  and  thirteen 
dollars  and  fifty  cents,  for  value  re- 
ceived." Held,  upon  the  face  of  the 
paper  it  is  the  note  of  Robert  H.  Early. 
Parol  evidence  is  admissible  to  prove 
that  the  note  was  intended  to  be  the 
note  of  Robert  H.  Early.  Early  v. 
Wilkinson,  9  Gratt.  68. 

Endorser  or  Guarantor. — Parol  evi- 
dence is  admissible  to  show  that  a 
stranger,  who  endorses  negotiable  pa- 
per at  the  time  it  is  made,  intended  to 
bind  himself  only  as  guarantor,  or  even 
as  second  endorser,  and  thus  limit  his 
liability.  Burton  v.  Hansford,  10  W. 
Va.  470,  27  Am.   Rep.   571. 

Liability    between    Maker    and    En- 
dorser.— A    written     obligation,      after 
payment  thereof,  does  not  preclude  the 
makers  and  endorsers  from  proving  by 
parol  evidence  a  contemporaneous  oral 
agreement   as   an   inducement   thereto; 
fixing   their    ultimate    liabilities    among 
themselves    in    accord    with    the    true 
consideration   and   purpose  of  entering 
into     such     obligation.       Faulkner     v, 
Thomas,  48  W.  Va.  148,  35  S.  E.  915. 
I      Liability     of     Endorsers.— Where     a 
'  nonnegotiable    note    bears    on   its   back 
I  the  signature  of  the  promisee  and  an- 
'  other  person,  in  such  manner  as  would 
I  make  them  first  and  second  endorsers, 
respectively,  if  the  note   were   negotia- 
■  ble,    the    parties    so    signing    are    not 
.  deemed  to  have  thereby  made  a  com- 
'  plete    and    specific    contract,   analogous 
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to  the  contract  of  commercial  indorse- 
ment, making  them  liable  as  guaran- 
tors in  the  order  of  their  signatures; 
and  parol  evidence  is  admissible  to 
show  the  relation  which  they  bear  to 
one  who  asserts  a  liability  against  them 
on  such  note,  but  when  such  paper 
does  not  represent  an  existing  debt, 
but  is  made  for  the  purpose  of  obtain- 
ing On  it  a  loan  of  money  for  one,  or 
all,  of  the  parties  to  it,  a  person  who 
makes  such  loan  on  the  faith  of  it  and 
takes  it,  may,  in  the  absence  of  an 
agreement  to  the  contrary  of  which  he 
has  notice,  treat  those  whose  names 
are  on  the  back  of  it  as  copromisors 
with  him  who  signed  on  its  face,  or  as 
guarantors,  at  his  election.  Young  v. 
Sehon,  53  W.  Va.  127,  44  S.  E.  136,  97 
Am.  St.  Rep.  970. 

Cases  Distinguished.  —  ''Before  at- 
tempting to  ascertain  the  law  applica- 
ble to  this  case  it  is  proper  to  state 
that  the  facts  upon  which  this  judg- 
ment is  predicated  differ  somewhat 
from  those  of  other  cases  which  have 
been  decided  by  this  court,  in  which 
the  maker  and  indorsers  have  all  been 
held  liable  as.  copromisors.  In  those 
cases,  the  indorsements  were  rtiade  be- 
fore the  notes  were  endorsed  by  the 
payee.  Here,  the  note  itself  imports, 
and  the  evidence  shows,  that  the  payee 
endorsed  first.  In  the  absence  of  parol 
evidence,  showing  a  different  agree- 
ment or  facts  from  which  the  law 
would  raise  a  different  obligation,  the 
undertaking  on  the  part  of  Smith  and 
Camden  would  be  collateral  and  not 
joint  with  Sehon.  *  Quarrier  v.  Quar- 
rier,  36  W.  Va.  310,  15  S.  E.  154.  In 
Burton  v.  Hansford,  10  W.  Va.  470,  27 
Am.  Rep.  571;  Miller  v.  Clendenin,  42 
W.  Va.  416,  26  S.  E.  512;  Long  v. 
Campbell,  37  W.  Va.  665,  17  S.  E.  197; 
Roanoke  Grocery,  etc.,  Co.  v.  Watkins, 
41  W.  Va.  787,  24  S.  E.  612,  in  all  of 
'^fhich  the  endorsers  were  held  to  be 
copromisors,  the  third  parties  en- 
dorsed before  the  payee  did  so.  In 
irost,  if  not  all  of  them,  the  payees  be- 
came the  holders  of  the  notes  for  value 


and  did  not  endorse  at  all."  Young  v. 
Sehon,  53  W.  Va.  127,  130,  44  S.  E.  1.^6, 
97    Am.    St.    Rep.   970. 

G.  RECEIPTS. 

See  generally,  the  title  RECEIPTS. 

The  rigor  of  the  rule  that  parol  con- 
temporaneous evidence  is  inadmissible 
to  contradict  or  vary  the  terms  of  a 
valid  written  instrument,  has  been  re- 
laxed in  its  application  to  receipts  as 
contradistinguished  from  contracts  in- 
ter partes.  So  far  as  receipts  are  mere 
admissions  of  payment  or  delivery, 
they  are  merely  prima  facie  evidence 
of  the  fact,  and  may  be  contradicte<l 
by  parol  testimony;  but  so  far  as  they 
are  evidence  of  a  contract,  they  stand 
on  the  footing  of  other  written  con- 
tracts, and  can  not  be  contradicted  by 
parol.  Tuley  v.  Barton,  79  Va.  387; 
Dolan  V.  Freiberg,  4  \V.  Va.  101;  Dun- 
lap  V.  Shanklin,  10  W.  Va.  662;  Rich< 
ardson  v.  Planters'  Bank,  94  Va.  i:?0, 
26  S.  E.  413;  Walker  r.  Christian,  21 
Gratt.  291,  295;  Cushwa  r.  Improve- 
ment, etc.,  Bldg.  Ass'n,  45  W.  Va.  490. 
32   S.    E.   259. 

"It  is  not  necessary  to  decide  how 
far  the  bond  would  have  been  conclu- 
sive, had  it  been  pleaded  as  an  es- 
toppel. But  I  think  it  may  safely  be 
afhrmed,  that  as  it  was  not  used  as  an 
estoppel,  but  merely  introduced  as  evi- 
dence of  payment,  it  was  not  conclu- 
sive, however  persuasive  it  may  be. 
This  is  certainly  the  case  with  a  re- 
ceipt, which  seems  at  one  time  to  have 
been  looked  upon,  in  some  of  the 
cases,  as  conclusive,  though  even  at  an 
early  day  it  was  held  otherwise. 
Comb.  59;  Starkie  on  Evid.,  part  4,  pp. 
32,  1273,  1274;  Lampon  r.  Corke.  5 
Barn.  &  Aid.  606.  In  this  last  case  it 
was  said,  that  as  the  receipt  was  nut 
under  seal,  it  could  not  amount  to  an 
estoppel,  and  if  introduced  merely  as 
evidence,  it  was  susceptible  of  being 
rebutted  by  the  other  circumstances  of 
the  case.  Now  that  is  also  the  general 
rule  as  to  a  deed,  which  might  be 
used  as  an  estoppel,  but  is  only  intro- 
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duced  as  evidence,  the  estoppel  being 
waived.  Starkie  on  Evid.,  part  2,  pp. 
206,  302."  Johnson  v.  White,  8  Leigh 
214,   216. 

A  receipt,  so  far  as  it  is  a  mere  ad- 
mission, is  not  conclusive  evidence  of 
^he  payment  therein  acknowledged,  but 
the  party  signing  it  may  invalidate  it 
by  parol  evidence  of  fraud,  or  of  mis- 
take or  surprise  on  his  part;  for  the 
document  amounts  only  to  prima  facie 
proof,  and  is  capable  of  being  ex- 
plained. Cushwa  V.  Improvement,  etc., 
Bldg.  Ass'n,  45  W.  Va.  490,  32  S.  E. 
259,  citing  2   Tayl.    Ev.,   §   1134. 

Upon  this  question  we  find  the  law 
thus  laid  down  in  1  Greenl.  £v.  (19th 
Ed.),  §  805:  "In  regard  to  receipts,  it 
is  to  be  noted  that  they  may  be  either 
mere  acknowledgments  of  payment  or 
delivery,  or  they  may  also  contain  a 
contract  to  do  something  to  the  thing 
delivered.  In  the  former  case,  and  so 
far  as  the  receipt  goes  only  to  ac- 
knowledge payment  or  delivery,  it  is 
merely  prima  facie  evidence  of  the 
fact,  and  not  conclusive,  and  therefore 
the  fact  which  it  recites  may  be  con- 
tradicted by  oral  testimony."  So,  also, 
2  Tayl.  Ev.,  §  1134,  says:  "Therefore, 
except  in  some  few  special  cases,  a  re- 
ceipt, so  far  as  it  is  a  mere  admission, 
is  not  conclusive  evidence  of  the  pay- 
ment therein  acknowledged,  but  the 
party  signing  it  may  invalidate  it  by 
oral  evidence  of  fraud,  or  of  mistake 
or  surprise  on  his  part;  for  the  docu- 
ments amounts  only  to  prima  facie 
proof,  and  is  capable  of  being  ex- 
plained. To  the  same  effect,  see  19 
Am.  &  Eng.  Ency.  Law,  p.  1120." 
Quoted  in  Cushwa  v.  Improvement, 
etc.,  Bldg.  Ass'n,  45  W.  Va.  490,  32  S. 
E.  259,  262. 

Bish.  Cont,  §  176,  says:  "In  general, 
receipts  of  payment,  whether  embodied 
in  written  instruments  or  not,  ate 
deemed  to  be  of  the  imperfect  sort, 
which,  though  prima  facie  evidence  of 
what  they  declare,  may  be  explained 
or  contradicted  orally.  They  are  so 
even  when  expressed  to  be  in  full  of 


all  demands."  Quoted  in  Cushwa  v. 
Improvement,  etc.,  Bldg.  Ass'n,  45  W. 
Va.  490,  32  S.  E.  259,  262. 

Receipts  Containing  Contracts. — Or- 
dinarily, receipts  are  mere  ex  parte 
acknowledgments  of  payments,  or  de- 
livery and  the  like.  But  they  may,  and 
often  do,  contain  an  agreement  or  con- 
tract between  the  parties;  and  as  to 
the  former,  they  are  only  prima  facie, 
and  may  be  explained,  while  the  latter 
are  conclusive  and  can  not  be  contra- 
dicted or  explained  by  oral  testimony. 
Dolan  V.  Freiberg,  4  W.  Va.  .101,  108, 

Covenant  in  Receipt  Can  Not  Be  Ex- 
cluded by  Parol  Evidence. — An  agree- 
ment that  "all  matters  and  things  em- 
braced by  the  within  contract  have 
been  fully  adjusted  and  settled,  and 
this  contract  is,  for  value  received,  de- 
clared ended  and  settled,*'  can  not,  in 
the  absence  of  fraud  or  mutual  mistake, 
be  shown  by  parol  testimony  to  have 
referred  only  to  money  accounts  be- 
tween the  parties  to  the  contract,  and 
not  to  have  included  a  covenant 
therein,  on  the  part  of  the  party  pay- 
ing the  consideration  for  the  release, 
not  to  engage  in  a  certain  business 
with  any  one  else  for  a  certain  time. 
Bonsack  Machine  Co.  v.  Woodrum,  88 
Va.  512,  13  S.  E.  994. 

Illustrative  Cases.— The  following 
receipt  deposited  with  the  Planters' 
Bank  at  Farmville  by  W.  H.  Richard- 
son for  collection,  was  held  not  to  con- 
stitute a  contract  between  the  plaintiff 
and  the  bank,  and  therefore  might  be 
contradicted  by  parol:  "Farmville,  Va., 
4th  March,  1892.  Note  of  A.  S.  Hern- 
don  and  C.  C.  Hazel,  for  the  sum  of  six 
thousand  dollars,  dated  15th  December, 
1890.  A.  S.  Herndon,  trustee,  has  left 
a  note  drawn  by  A.  S.  Herndon  and 
others  for  $6,600,  which  note,  if  paid, 
is  to  be  used  in  payment  of  note  of  W. 
H.  Richardson.  W.  G.  V.,  Cr."  Rich- 
ardson V.  Planters'  Bank,  94  Va.  130, 
26  S.  E.  413. 

A  receipt  for  money  which  purports 
to  be  "in  full,  on  account,  to  date,** 
does  not  import  an  agreement  or  con- 
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tract  between  the  parties,  and  is  open 
to  explanation  and  contradiction  by  pa- 
rol proof.  Dolan  v.  Freiberg,  4  W. 
Va.   101. 

Satisfaction  of  Trespass. — Parol  evi- 
dence is  admissible  to  contradict  and 
explain  a  receipt  given  by  a  plaintiff  to 
one  of  several  joint  trespassers,  for  a 
sum  already  received  on  account  of  and 
in  satisfaction  of  the  alleged  trespass. 
Bloss  V.   Plymale,   3   W.   Va.    393. 

Trustee's  Receipt. — "The  receipt  of 
Taliaferro,  although  in  its  terms  an 
absolute  acknowledgment  of  the  pay- 
ment of  four  hundred  dollars  in  full 
for  money  in  the  hands  of  the  appel- 
lant as  trustee,  is  merely  prima  facie 
evidence  of  the  fact,  and  not  conclu- 
sive; and,  therefore,  the  fact  which  it 
recites  may  be  not  only  explained  or 
varied,  but  contradicted  by  oral  tes- 
timony. This  is  well-settled  law.  1 
Greenleaf  on  Ev.,  J  305;  The  Delaware, 
14  Wall.  579,  601."  Rowe  v,  Bentley, 
29   Gratt.   756,  759. 

Proof  That  Purchase  Money  Note  Is 
Receipt. — It  may  be  proven  that  a  »ote 
for  $1,000  given  for  the  purchase  price 
of  land,  was  intended  as  a  receipt  or 
tide  bond  and  not  as  a  contract  for 
tke  payment  of  money;  further  that 
said  note  or  bond  and  the  certificate 
of  deposit  for  $1,000  taken  together, 
or  separately,  constitute  evidence  of  a 
loan  of  money  and  not  a  payment  of 
a  debt.  Campbell  v.  Fetterman,  20  W. 
Va.  398. 

In  the  case  of  a  receipt  for  articles 
to  be  shipped  acknowledging  the  num- 
ber, quantity,  and  condition  of  the 
goods  at  the  time  of  the  shipment,  it 
is  held,  that  such  acknowledgments 
imply  no  agreement  or  contract,  and 
may,  therefore,  be  explained  by  parol 
testimony;  and  I  think  this  case  is  in 
principle  like  such  a  case:  1  Greenleaf 
Ev.,  §  305;  Wolee  v.  Myers,  3  San'd 
R.,  7;  1  Phil.  Ev.,  108;  2  Sand.  L.  & 
E.  737,  Margin;  Bloss  v.  Plymale,  3 
W.  Va.  393;  Dolan  v.  Freiberg,  4  W. 
Va.   101,  103. 


Renewal   or   Continuance   Receipt. — 
When  a  policy  of  insurance  is  renewed 
or  continued  in  force  by  a  subsequent 
contract,  it  differs  from  a  new^  contract 
of  insurance,  for  by  it  the  original  con- 
tract  is   kept   up,   and   in   case   of   loss 
the  original  policy  is  the  basis  of  the 
action,  in  connection  wath  the  contract 
of  renewal  or  continuance.     If  changes 
in     any    of    the    terms,     or    any     other 
change  is  intended  to  be  made  at  the 
time  of  such  renewal  or  continuance  of 
a  policy,  it  can  be  properly  done  with- 
out changing  the  wording  of  the  orig- 
inal   policy,    by   simply   expressing   the 
change   agreed   on   in   the   renewal    re- 
ceipt.    But  the   change  should  be  ex- 
pressed in  the  receipt,  and  the  original 
policy    with    all    its    terms    remains    in 
force    after    such    renewal    or    continu- 
ance,  changed   only   in    those    respects 
which   are   stated   in   the   receipt.     For 
this   receipt   is  not  only  a  receipt,  but 
is   also   a   contract,   while   so   far  as   it 
operates    as    a    receipt,    parol   evidence 
may  be  introduced   to  vary   it,  but  so 
far  as  it  operates  as  a  contract  being 
in   writing,   it   can   not   be   changed  or 
modified  by  parol  proof.     Sheppard  v. 
Peabody  Ins.  Co.,  21  W.  Va.  368,  382. 

Attorney's  receipt  for  claims  for  col- 
lecting may  be  so  far  added  to  by  pa- 
rol testimony  as  to  show  a  contempo- 
raneous additional  contract  on  the  part 
of  attorney  to  receive  the  claims  as 
collateral  security  for  debts  due  him 
from  client.  But  the  liability  of  at- 
torney or  transferee  is  only  for  the  ex- 
ercise of  due  diligence  to  collect  those 
claims;  and  in  neither  capacity  is  he 
responsible  for  their  loss,  unless  such 
loss  be  occasioned  by  his  negligence. 
Tuley  V.    Barton,   79   Va.   387. 

Certificates  of  Deposit. — In  the  sec- 
ond volumn  of  Greenleaf  on  Evidence, 
§  517,  it  is  said:  "If  a  receipt  was 
given  for  the  money,  it  is  proper  and 
expedient  to  produce  it,  but  it  is  not 
necessary,  parol  evidence  of  the  pay- 
ment being  admissible,  notwithstand- 
ing the  written  receipt,  and  without 
accounting    for    its    absence.      And    if 
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produced,  it  is  not  conclusive  against 
the  plaintiff,  but  may  be  disproved  and 
contradicted  by  parol  evidence."  2 
Greenl.,  §  305.  The  receipt  of  the  cash- 
ier in  the  case  before  us  does  npt  ap- 
pear on  its  face  or  by  its  terms,  to  be 
a  receipt  for  money,  to  the  amount  of 
$3,652.82;  but  it  refers  to  the  state- 
ment above  it,  and  that  statement  must 
be  taken  as  a  part  of  the  receipt;  and 
taking  them  together,  it  is  a  receipt  in 
part  for  money,  and  in  part  for  said 
note  executed  to  the  bank  on  the  day 
of  the  date  of  the  receipt.  Feamster 
V.  Withrow,  12  W.  Va.  611,  652. 

In  1859,  a  guardian  deposited  his 
ward's  money  at  interest  in  a  Rich- 
mond bank,  in  good  standing.  He 
took  certificates  in  his  own  name,  but 
he  had  no  individual  account  or  money 
in  the  bank.  In  1863,  the  bank  noti- 
fied depositors  to  withdraw  their  de- 
posits. The  guardian's  house  was  then 
within  the  lines  of  the  United  States 
military  forces  carrying  on  the  civil 
war,  and  he  could  not  put  the  money 
out  at  interest,  and  he  induced  the 
bank  to  let  it  remain  on  deposit.  His 
ward  became  entitled  to  the  money  in 
that  year,  and  he  offered  him  the  cer- 
tificates, but  he  demanded  gold  or  its 
equivalent.  The  money  perished  in  the 
bank  by  the  destruction  of  all  the  cur- 
rency of  the  state  by  the  war.  Held, 
that  parol  evidence  was  competent  to 
show  that  the  money  represented  by 
the  certificates  was  the  ward's.  Pars- 
ley V.  Martin,  77  Va.  376,  46  Am.  Rep. 
733. 

Of  a  receipt  in  full,  23  Am.  &  Eng. 
Ency.  Law  988,  says:  "Like  other  re- 
ceipts, it  is  subject  to  explanation  or 
contradiction  by  extraneous  evidence." 
Quoted  in  Anderson  v.  Davis,  55  W. 
Va.   429,  434,  47   S.   E.   157. 

A  vendor  of  land  executes  a  deed  of 
conveyance  to  the  purchaser,  in  which 
he  acknowledges  receipt  of  the  pur- 
chase money,  and  subjoins  to  the  deed 
a  receipt  in  full  for  the  same;  yet  upon 
proof  that  in  fact  the  whole  purchase 
money  was   not   paid,   he   is   not   con- 


cluded from  claiming  the  balance  due 
him  in  equity.  Wilson  v.  Shelton,  9 
Leigh  342. 

A  legatee  assigns  his  claim  for  a 
legacy  by  deed;  the  assignee  brings 
suit  for  it  against  the  executor  and  his 
surety,  who  produce  in  their  defense, 
a  receipt  in  full,  signed  by  the  legatee 
and  bearing  date  before  the  deed  of 
assignment.  Held,  such  a  receipt  is 
no  evidence  against  the  assignee,  with- 
out proof,  that  it  was  really  executed 
before  the  assignment;  nor  is  the  date 
to  be  taken  as  prima  facie  true.  The 
acknowledgment,  written  or  verbal,  of 
the  assignor  of  a  claim,  that  the  same 
has  been  paid  to  him,  is  no  proof 
against  the  assignee,  unless  it  be 
proved  to  have  been  made  before  the 
assignment;  and  the  burden  of  proof 
lies  on  the  debtor.  Wilcox  v.  Pear- 
man,  9  Leigh  144. 

Weight  and  SufHciency  of.  Evidence. 
— "No  rule  can  be  laid  down  as  to  the 
kind  or  quantity  of  evidence  which 
ought  to  outweigh  the  receipt."  Nor 
is  the  alleged  settlement  made  by  W. 
I.  Lusk,  in  which  $80  was  credited  on 
the  store  account  as  rent  to  May,  1900, 
conclusive.  It  is  mere  evidence.  Al- 
though these  admissions,  by  reason  of 
their  being  written,  are  entitled  to 
more  weight  perhaps  than  mere  verbal 
admissions,  they  are  still  casual  in 
their  nature,  and  may  have  resulted 
from  inadvertence.  The  large  dis- 
crepancy between  the  acknowledged 
amount  of  the  debt  and  the  payments 
shown  or  indicated,  is  a  circumstance 
which,  being  wholly  unexplained  or  ac- 
counted for,  clearly  overbalances  the 
admissions  relied  upon.  '^It  is  a  famil- 
iar rule  that  verbal  admissions  should 
be  received  with  caution  and  subjected 
to  careful  scrutiny,  as  no  class  of  evi- 
dence is  more  subject  to  error  or 
abuse."  1  Jones  Ev.,  §  297.  "It  is 
hardly  necessary  to  add  that,  unless 
admissions  are  contractual  or  unless 
they  constitute  an  estoppel  within 
some  of  the  rules  already  stated,  they 
are  not  conclusive,  but  are  open  to  re- 
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buttal  or  explanation,  or  they  may  be 
controlled  by  higher  evidence.  This  is 
true  even  though  they  are  made  under 
oath,  although  admissions  thus  sol- 
emnly made  are  evidence  of  great 
weight  against  the  declarant,  and  they 
throw  on  him  the  burden  of  showing 
a  mistake."  Anders- )n  v.  Davis,  55  W. 
Va.  429,  4:{4,  47  S.  E.  157. 

A  receipt  purporting  to  be  in  full 
of  rent  of  real  estate  to  a  specified 
"date,  or  other  account,  is  only  prima 
facie  proof  of  settlement  and  may  be 
overcome  by  contradictory  evidence, 
and  no  rule  of  universal  application  as 
io  the  nature  and  sufficiency  of  such 
evidence  can  be  formulated.  Ander- 
son V.  Davis,  55  W.  Va.  429,  47  S.  E. 
157,  citing  Ruby  v.  Railroad  Co.,  8 
W.  Va.  269. 

a.  COLLATERAL  FACTS  AND 
TRANSACTIONS. 

In  General.  —  Collateral  circum- 
stances attending  an  agreement  may 
be  proved  by  parol  evidence.  Rat- 
cliffe  V,  Allison,  3  Rand.  537;  Alex- 
ander V.  Newton,  2  Gratt.  266;  Vance 
is:  Snyder,  «  W.  Va.  24;  Campbell  v. 
fetterman,  20  W.  Va.  398,  410. 

Parol  evidence  is  also  admissible 
'when  it  is  not  offered  with  the  view  to 
contradict,  vary,  or  explain  the  lan- 
guage employed  in  the  written  instru- 
ment, but  to  establish  a  fact  or  cir- 
cumstance collateral  to  the  writing, 
which  would  control  its  effect  and  op- 
eration as  a  binding  agreement.  Wen- 
dlinger  v.  Smith,  75  Va.  309,  40  Am. 
Rep.  727;  RatcliflFe  v.  Allison,  3  Rand. 
:>37;  French  v.  Williams,  82  Va.  462, 
4  S.  E.  591. 

And  these  circumstances  may  be 
gone  into,  in  every  case,  by  a  defend- 
ant who  resists  the  specific  execution 
•of  an  agreement.  RatcliflFe  v.  Allison, 
XJ  Rand.  537. 

It  is  a  maxim,  that  contemporanea 
cxpositio  est  optima;  and  any  collat- 
eral fact  done  by  the  parties  at  the 
time,  which  serves  to  illustrate  their 
jneaning  and  intention,  is,  in  my  opin- 


ion, entitled  to  the  highest  respect, 
where  evidence  dehors  the  deed  is  ad- 
mitted to  explain  the  intention  of  the 
parties  to  the  contract.  Long  v.  Col- 
ston, 1  Hen.  &  M.  110,  123. 

Parol  evidence  is  admissible  to  as- 
certain a  fact  collateral  to  the  written 
instrument,  to  explain  the  intention  of 
the  parties,  the  instrument  being  in 
some  measure  equivocal.  French  v. 
Williams,  82  Va.  462,  467,  4  S.  E.  591. 

In  an  action  of  assumpsit  to  recover 
of  the  defendant  the  amount  of  a  bond 
executed  by  N.  W.  S.  to  the  defendant, 
transferred  to  the  plaintiflf  with  the  de- 
fendant's name  indorsed  thereon  in 
blank,  the  declaration  contained  three 
counts.  In  the  first  count  the  plaintiflF 
declared  on  the  bond  as  assigned  to 
him  by  the  defendant,  for  value  re- 
ceived. The  second  count  alleged  that 
N.  W.  S.  was  indebted  to  the  plaintiff 
in  the  sum  of  $1,900,  part  of  the  pur- 
chase money  for  a  tract  of  land  sold 
by  the  plaintiflF  to  said  N.  W.  S.— that 
N.  W.  S.  preferred  to  give  personal 
security  for  the  debt  rather  than  a  lien 
on  the  land  and  offered  the  defendant 
as  a  guarantor  who,  in  consideration 
of  the  premises,  and  the  fact  that  the 
plaintiff  would  not  reserve  such  lien, 
guaranteed  the  payment  of  the  said 
debt,  which  guaranty  is  evidenced  by 
the  bond  of  said  N.  W.  S.  payable  to  . 
the  defendant  and  indorsed  by  the  de- 
fendant to  the  plaintiff  by  writing  his 
name  in  blank  on  the  back  of  the  bond 
— that  the  plaintiff  obtained  judgment 
on  the  bond  against  said  N.  W.  S., 
sued  out  execution  thereon  which  was 
unavailing,  etc.  The  third  count  does 
not  vary  materially  from  the  second. 
The  defendant  filed  a  general  demur- 
rer to  the  declaration  and  to  each 
count  therein,  and  the  court  overruled 
the  demurrer  to  the  declaration  and  to 
the  first  count,  and  sustained  the  de- 
murrer to  the  ^cond  and  third  counts. 
Held,  there  is  nothing  in  this  transac- 
tion which  precludes  the  plaintiff  from 
proving  it  by  parol  testimony  and  re- 
covering upon  it  when  so  proved.    The 
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court  said:  "This  is,  however,  not  a 
suit  upon  the  bond,  but  for  a  cause  of 
action  collateral  to  the  bond."  Welsh 
I'.   Ebersole,   75  Va.  651,  659. 

Establishment  of  Trust.— Thus,  if 
the  grantee  has  fraudulently  taken  a 
deed  in  his  own  name  instead  of  in  the 
name  of  another^  this  fact  may  be 
proven  by  parol  evidence,  and  when 
j>roven,  it  would  constitute  him  a  trus- 
tee of  such  other  person  in  the  view 
t»f  a  court  of  equity  as  effectually,  as 
if  the  land  on  the  face  of  the  deed  had 
been  conveyed  to  him  for  the  use  of 
such  other  person.  The  real  office  of 
parol  evidence  is  not  to  vary  the  deed 
or  contract  in  writing,  but  to  establish 
the  existence  of  collateral  facts,  which 
when  established  control  the  deed  or 
written  contract.  Titchcnell  v.  Jack- 
son, 26  W.  Va.  460,  467. 

So  if  lands  are  purchased  with  the 
funds  of  .\,  and  the  absolute  deed  taken 
in  the  name  of  B,  a  court  of  equity 
would  hold  on  the  parol  proof  of  these 
facts,  that  A  was  but  the  trustee  of  B 
as  much,  as  if  it  had  been  so  declared 
on  the  face  of  the  deed.  The  real  of- 
fice of  parol  evidence  is  not  to  vary 
the  deed  or  contract  in  writing,  but  to 
establish  the  existence  of  collateral 
facts,  which  when  established  control 
the  deed  or  written  contract.  Titche- 
iiell  V.  Jackson,  26  W.  Va.  460,  467. 

So  if  the  scrivener  had  made  a  mis- 
take in  drawing  the  deed,  it  would  be 
corrected  by  a  court  of  equity  on  such 
mistake  being  clearly  proven  by  parol 
evidence.  So,  too,  a  deed  absolute  on 
its  face  may  be  shown  by  parol  evi- 
dence to  have  been  given  as  security 
for  a  loan  or  as  security  for  the  pay- 
ment of  a  precedent  debt.  The  real 
office  of  parol  evidence  is  not  to  vary 
the  deed  or  contract  in  writing,  but  to 
<:stablish  the  existence  of  collateral 
facts,  which  when  established  control 
the  deed  or  written  c«ntract.  Titchc- 
nell V.  Jackson,  26  W.  Va.  460,  467. 

On  a  summary  proceeding  by  motion 
under  the  statute,  to  enforce  a  me- 
chanic's   lien    for    the    price    of    work 


done,  and  materials  furnished  in  the 
construction  of  a  building,  proof  of 
the  recordation  of  the  account  and 
statement  under  the  statute,  is  proper, 
if  such  evidence  is  offered  not  to  con- 
tradict or  vary  the  written  contract, 
but  merely  to  prove  the  signing  of  the 
contract  by  the  parties,  and  the  per- 
formance of  it  on  the  part  of  the 
builders.  Pairo  v.  Bethell,  73  Va. 
825. 

Deeds. — "It  will  be  remembered  that 
it  is  not  the  office  of  a  deed  to  express 
the  terms  of  the  contract  of  sale,  but 
to  pass  the  title  pursuant  to  the  con- 
tract. Therefore  a  parol  agreement, 
being  a  part  of  the  consideration  for 
the  sale,  restricting  the  use  of  the 
premises  in  one  particular  for  a  limited 
period  is  not  merged  in  the  deed,  and 
does  not  qualify  or  in  any  way  affect 
the  title  to  the  land;  .and  the  admission 
of  parol  evidence  to  prove  such  an 
agreement  is  no  infringement  of  the 
rule  that  parol  evidence  is  not  admis- 
sible to  contradict,  vary,  or  explain  a 
written  instrument."  Rymer  v.  South 
Penn  Oil  Co.,  54  W.  Va.  530,  537,  46 
S.  E.  559. 

Approval  of  Contract  as  Condition 
Precedent. — G.,  executor  of  V.,  makes 
a  contract  with  W.,  to  sell  to  W.  a  lot 
of  ground.  The  contract  is  perfect  on 
its  face  and  absolute;  but  at  the  foot 
of  it  is  a  paper  referring  to  it,  and  in- 
dicating that  the  devisees  of  V.  ex- 
pressed their  approval  of  the  sale.  This 
paper  has  to  it  nine  seals,  only  four  of 
which  have  names  attached  to  them. 
This  writing  is  presumably  a  part  of 
the  instrument,  and  indicates  that  all 
the  devisees  of  V.  were  to  approve  it. 
Whether  their  approval  was  to  be  a 
condition  upon  which  the  contract  was 
to  take  effect  is  uncertain  upon  the  face 
of  the  papers;  and  therefore  parol  evi- 
dence to  prove  the  condition  is  compe* 
tent.  "It  was  not  offered  with  the  view 
to  contradict,  or  vary,  or  even  explain 
the  language  employed  in  the  written 
instrument,  but  to  establish  a  fact  or 
circumstances    collateral    to    the    writ- 
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ing,  which  would  control  its  effect  and 
operation  as  a  binding  engagement. 
The  body  of  the  covenant,  in  its  terms, 
is  plain  enough,  and  it  is  absolute,  but 
the  writing  annexed  or  appended  is 
presumably  a  part  of  the  instrument, 
te  which  it  expressly  refers,  and  mani- 
fests unequivocally  the  intention  that 
all  the  devisees  of  Vial  should  approve 
and  ratify  it."  Wendlinger  v.  Smitli, 
75  Va.  309,  31«,  40  Am.  Rep.  727. 

In  a  suit  for  specific  performance, 
parol  evidence  is  admissible  to  prove 
that  a  note  for  one  thousand  dollars 
was  intended  as  a  receipt  or  title  bond 
and  not  as  a  contract  for  the  payment 
ef  money;  further  that  said  note  or 
bend  and  the  certificate  of  deposit  for 
the  one  thousand  dollars  taken  to- 
gether, or  separately,  constitute  evi- 
dence of  a  loan  of  money  and  not  a 
payment  of  a  debt,  specially  since  this 
writing  is  collateral  to  the  contract 
sued  on.  Campbell  v.  Fetterman,  20 
W.   Va.   398. 

I.  ADDITIONAL,  INDEPENDENT 
FACTS  AND  TRANSACTIONS. 

In  General. — And  parol  evidence  is 
admissible  to  show  additional  inde- 
pendent facts,  contemporaneously 
agreed  upon  and  not  inconsistent  with 
•r  contradictory  of  the  contract,  so  far 
as  reduced  to  writing.  Tuley  v.  Barton, 
79  Va.  387;  Brent  v.  Richards,  2  Gratt. 
539,  542;  Colhoun  v.  Wilson,  27  Gratt. 
•39,  647;  McLean  v.  Piedmont,  etc., 
Life  Ins.  Co.,  29  Gratt.  361. 

In  Tuley  v.  Barton,  79  Va.  387,  392, 
it  is  said:  "Parol  evidence  will  not  be 
received  to  engraft  upon,  or  incorpo- 
rate with  a  valid  written  contract,  an 
incident  occurring  contemporaneously 
therewith  and  inconsistent  with  its 
terms.  In  other  words,  no  new  words 
can  be  added,  nor,  when  the  meaning 
is  clear  and  unambiguous,  can  any 
other  construction  be  given  than  what 
the  written  words  naturally  import. 
But  parol  evidence  is  admissible  to 
show  additional  independent  facts,  con- 
temporaneously  agreed  upon  and   not 


inconsistent  with  or  contradictory  of 
the  contract,  so  far  as  reduced  to  writ- 
ing. Such  was  the  case  in  Brent  v 
Richards,  2  Gratt.  539,  542."  To  the 
same  point,  see  Brent  v.  Richards,  2 
Gratt.  539,  cited  in  Towner  v.  Lucas, 
13  Gratt.  705,  713,  723;  Vance  v.  Sny- 
der, 6  W.  Va.  24,  34. 

Parol  evidence  is  admissible  to  show 
an  additional  independent  agreement, 
consistent  with  the  original  written 
agreement.  Colhoun  v.  Wilson,  27 
Gratt.  639;  Wilfong  v.  Johnson,  41  W 
Va.  283,  23  S.  E.  730. 

**It  has  been  held,  that  between  the 
immediate  parties,  evidence  may  be 
given  of  a  cotemporaneous  parol  agree- 
ment, consistent  with  the  written  con- 
tract; as,  for  example,  that  the  bill  was 
endorsed  and  handed  over  for  a  par- 
ticular purpose,  as  for  collection,  with- 
out giving  to  the  trustee  the  usual 
rights  of  an  endorsee;  Manley  v.  Boy- 
cot,  2  El.  &  Bl.  R.  46  (75  Eng.  C.  L 
R.);  or  that  the  bill  was  transferred 
as  an  escrow,  or  upon  an  express  con- 
dition, which  has  not  been  complied 
with.  Bell  V.  Lord  Ingestre,  12  Queen's 
Bench  R.  317  (64  English  C.  L.  R.  10  >, 
Rickett  V.  Pendleton,  14  Maryl.  R.  320. 
See  also,  Wallis  v.  Littell,  11  Com. 
Bench  R.  369  (103  Eng.  C.  L.  R.),  and 
cases  cited.  In  short,  such  cases  are 
subject  to  the  ordinary  rules  applicable 
to  the  admission  of  parol  evidence  in 
reference  to  written  contracts.  Under 
these  rules,  it  is  always  competent  to 
show  a  want  of  consideration  or  fraud. 
as  between  the  immediate  parties,  in 
order  to  defeat  the  contract.  1  Greenl. 
Evid.,  §  284."  Woodward  v.  Fo'^ter, 
18  Gratt.  200,  207. 

Want  of  Consideration  or  Fraud.— 
So  where  oral  evidence  is  admitted  to 
show  in  an  action  on  a  promissory  note 
acknowledged  to  be  for  value  received, 
a  want  of  consideration  for  the  prom- 
ise, or  that  the  instrument  was  void  by 
reason  of  fraud  or  illegality,  these  may 
be  proved  as  distinct  independent  facts 
collateral  to  the  contract,  but  not  tend- 
ing to  vary  or  contradict  the  terms  of 
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it.  Towner  v.  Lucas,  13  Gratt.  705, 
713. 

Compensation  to  Be  Paid  for  Work. 

— Where  there  is  an  express  agreement 
between  parties,  but  it  is  silent,  or  at 
least  ambiguous  as  to  the  compensa- 
tion to  be  paid  for  the  work  contracted 
to  be  done,  or  where  there  is  no  ex- 
press agreement  at  all,  parol  evidence 
is  admissible  to  show  a  certain  custom 
or  usage  of  the  business  and  of  the  lo- 
cality, known  to  the  parties,  or  so  gen- 
eral and  well  settled  as  to  raise  the 
presumption  that  the  parties  in  deal- 
ing with  each  other  did  so  with  a  silent 
reference  to  the  usage,  and  a  tacit  un- 
derstanding that  their  rights  and  re- 
sponsibilities should  be  determined  by 
it.  Richlands,  etc..  Glass  Co.  v.  Hilte- 
beitel,  92  Va.  91,  22  S.  E.  806;  Hans- 
brough  V.  Neal,  94  Va.  722,  724,  27  S. 
E.   593. 

Measurement  of  Logs. — Where  a 
written  contract  shows  that  logs  are 
purchased  at  a  given  price  per  cubic 
foot,  no  mode  of  measurement  being 
specified  by  it,  evidence  is  admissible 
to  prove  a  contemporaneous  oral  agree- 
ment that  a  certain  mode  of  measure- 
ment is  to  be  applied.  Johnson  v. 
Burns,   39  W.   Va.   658,  20  S.   E.   686. 

Conditions  Annexed  to  Contracts. — 
"It  is  perfectly  clear  that  the  evidence 
objected  to  was  not  intended  to  con- 
tradict or  vary  the  terms  of  the  writ- 
ten contract,  nor  does  it  have  any  such 
eflFect;  on  the  contrary,  the  only  object 
of  the  evidence,  and  its  only  eflFect,  is 
to  show  the  object  of  the  parties  in  ex- 
ecuting  the  instrument,  and  that  it  is 
sought  to  be  perverted  to  another  and 
diflferent  purpose.  In  other  words,  in 
this  and  like  cases  parol  evidence  tend- 
ing to  prove  independent  facts  is  ad- 
missible; which  facts,  if  established, 
avoid  the  eflFect  of  the  written  agree- 
ment by  facts  dehors  the  instrument, 
but  not.  tending  to  contradict  or  vary 
it.  Hence,  in  the  present  case,  it  was 
competent  to  show  by  parol  testimony 
that  the  condition  upon  which  the  note 
in  question  was  signed  by  Mrs.  Solen- 


berger  was  not  performed  by  Gilbert.'^ 
Solenberger  v.  Gilbert,  86  Va.  778,  787,. 
11  S.  E.  789. 

In  RatcliflFe  v.  Allison,  a  Rand.  537, 
the  defendant  was  the  owner  of  land 
on  which  a  town  was  laid  out;  that  he 
had  built  a  tavern  at  the  place  and 
had  constantly  expressed  his  deter- 
mination not  to  sell  a  lot  to  any  per- 
son who  would  keep  a  tavern  on  it> 
because  this  would  materially  injure 
his  own;  that  in  conversation  with  the 
plaintiff  prior  to  his  purchase,  he  had 
stated  this  determination,  and  the 
plaintiflF  had  replied,  that  he  had  no 
idea  of  keeping  a  tavern,  and  would 
have  nothing  to  do  with  one;  and  tha* 
relying  on  this  assurance  he  had  en- 
tered into  the  written  agreement,  with- 
out introducing  into  it  any  stipulation 
or  condition  prohibiting  the  plaintiflf 
from  keeping  a  tavern;  that  when  he 
applied  for  a  deed  the  defendant  of- 
fered him  one  containing  such  condi- 
tions, which  tlie  plaintiflF  refused,  and 
brought  suit  for  a  specific  execution  of 
the  written  contract;  and  the  court  ad- 
mitted parol  evidence  of  the  conditions 
set  up  by  the  defendant  and  refused  ta 
decree  a  specific  execution  of  the  con- 
tract. 

Where  a  lessee  has,  by  his  written 
contract  with  his  lessor,  until  the  end 
of  his  term  to  make  repairs,  a  verbal 
agreement  to  make  them  at  an  earlier 
period  is  inconsistent  with  his  written 
contract,  and  therefore  does  not  come 
within  the  exception  to  the  general 
rule,  that  parol  evidence  may  be  intro- 
duced when  it  establishes  an  agreement 
additional  to  but  consistent  with  the 
written  agreement.  Colhoun  v.  Wil- 
son, 27  Gratt.  639. 

To  Establish  a  Trust.— Where  land 
has  been  purchased  with  the  funds  of 

A,  and  the  deed  taken  in  the  name  of 

B,  a  court  of  equity  holds  that  B  shall 
be  regarded  as  a  trustee  for  the  use 
of  A,  and  the  fact  that  the  land  was 
purchased  with  the  funds  of  A  may  be 
proven  by  parol,  but  such  can  not  be 
regarded  to  vary  or  add  to  the  deed, 
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but  as  establishing  a  state  of  facts  in- 
dependent of  the  deed,  which  facts  so 
proven  affect  the  conscience  of  the 
grantee  and  in  the  view  of  a  court  of 
equity  make  him  a  trustee  for  A  whose 
funds  have  been  S9  invested  in  the  pur- 
chase of  the  land.  Troll  v.  Carter,  15 
W.   Va.  567,  576. 

To  Establish  Title  under  Prospectus. 
— As  deciding  that  parol  testimony  wss 
admissible  in  aid  of  the  inference  de- 
ducible  from  the  printed  proposals,  to 
establish  an  equitable  title  of  the  in- 
habitants of  the  town  sis  tenants  in 
common.  Mayo  v.  Murchie,  3  Munf. 
:i58,  is  cited  in  Skeen  v.  Lynch,  1  Rob. 
J  87,  191. 

Allowance  of  Credit  on  Bond. — On 
April  7,  1862,  N.  borrowed  of  J.  $2,000 
in  confederate  notes  in  Greenbrier 
county,  W.  Va.,  where  such  notes  were 
then  the  general  circulating  currency, 
worth,  as  compared  with  gold,  $1.40 
to  $1  in  gold;  and  N.  thereupon  ex- 
ecuted his  bond  to  J.  for  $2,120,  payable 
iwelve  months  after  date.  At  the  ma- 
turity of  this  bond,  confederate  notes, 
.ts  compared  with  gold,  were  worth  $5 
10  $1  in  gold.  In  1866  the  attorney  of 
the  assignee  of  this  note,  who  had  beren 
instructed  to  renew  this  note  with 
security,  or  collect  it  by  suit,  or  other- 
wise, called  upon  N.,  who  informed 
him  it  was  given  for  confederate 
money.  He  said  to  N.  that  he  did  not 
think  it  would  make  it  any  worse  for 
him  if  he  renewed  it;  and  thereupon 
he  did  so  with  L.  as  his  security.  The 
renewed  bond  being  for  the  principal 
and  interest  of  the  old  bond,  without 
any  scaling  or  abatement,  it  was  pay- 
able on  demand.  Held,  the  admission 
of  parol  evidence  to  establish  *a  verbal 
understanding  to  allow  such  credit  on 
the  new  bond,  does  not  violate  the  rule 
that  parol  evidence  can  not  be  admitted 
to  contradict,  vary,  or  add  to  a  valid, 
written  instrument  it  merely  explains 
a  latent  ambig^uity.  Jarrett  v.  Nickell, 
D  W.  Va.  345. 

In  Vance  v.  Snyder,  6  W.  Va.  24,  31, 


a  bond  was  executed,  with  the  under- 
standing that  a  credit  would  be  given 
upon  it,  if  the  obligor  afterwards  paid 
an  order,  which  had  been  given  on  the 
obligor,  and  which,  before  the  bond 
was  executed,  the  obligor  had  accepted. 
This  order  was  afterwards  paid  by  the 
obligor,  and  the  court  held,  that  a 
credit  therefor  ought  to  be  allowed 
him;  that  the  giving  of  the  bond  for 
the  full  amount,  without  deducting  this 
accepted  order,  would  not  preclude  the 
obligor  from  claiming  the  amount  of 
it,  as  a  credit  on  his  bond.  The  court 
say,  "that  the  allowance  of  such  credit 
is  no  infringement  on  the  general  rule, 
'that  parol  evidence  can  not  be  ad- 
mitted to  contradict,  vary,  or  add  to  a 
valid  written  instrument,'  such  verbal 
agreement  neither  contradicts,  varies, 
or  adds  to  the  bond,  as  such  agreement 
is  not  inconsistent  with  the  terms  of 
the  bond.''  In  that  case  the  obligor 
had  already  accepted  the  order,  and 
being  thus  bound  to  pay  it,  he  might 
very  properly  have  had  the  amount 
deducted  before  he  gave  the  bond,  but 
his  failure  to  do  so  did  not,  in  the  opin- 
ion of  the  court,  preclude  him  from 
afterwards  claiming  it  as  a  credit  upon 
the  bond,  in  a  suit  upon  it  at  law;  so 
here,  if  the  amount  of  the  abatement, 
to  which  the  original  bond  was  sub- 
ject, could  have  been  ascertained  cor- 
rectly, it  might  very  properly  have  been 
abated,  before  the  new  bond  was  given; 
but  the  failure  to  do  so,  with  an  under- 
standing expressed  or  implied,  that  it 
might  afterwards  be  done,  will  not  pre- 
vent the  obligors  from  claiming  this 
abatement  as  a  credit  on  the  new  bond. 
Such  parol  agreement  neither  contra- 
dicts, varies,  nor  adds  to  the  bond,  as 
it  is  not  inconsistent  with  the  terms  of 
the  bond. 

J.  SUBSEQUENT  PAROL,  DIS- 
TINCT AND  COLLATERAL 
AGREEMENT. 

Greenleaf  in  his  treatise  on  the  law 
of  evidence,  speaking  of  the  exceptions 
to  the  general  rule  that  extrinsic  verbal 
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evidence  is  not  admissible  to  contradict 
or  alter  a  written  instrument,  vol.  1, 
$  303,  says:  "Neither  is  the  rule  in- 
fringed by  the  admission  of  oral  evi- 
dence to  prove  a  new  and  distinct 
agreement  upon  a  new  consideration 
whether  it  be  a  substitute  for  the  old 
or  in  addition  to  and  beyond  it."  Shep- 
herd V.  Wysong,  3  W.  Va.  46,  51. 

Mr.  Hilliard  in  his  work  on  Vendors, 
ch.  10,  §  19,  p.  173,  says:  "And  the 
general  rule  is,  that  a  written  agree- 
ment within  the  statute  of  frauds  may 
be  varied  by  a  subsequent  parol,  dis« 
tinct  and  collateral  agreement."  Cit- 
ing among  others  the  following  Ameri- 
can cases,  viz.:  Dearborn  v.  Cross,  7 
Cow.  R.  48,  and  Baldwin  v.  Salter,  S 
Paige  R.  473.  Phelps  v.  Seely,  22  Gratt. 
573,  586.  { 

In   the   case  of  Rich  v.  Jackson,   re-  | 
ported  in  a  note  to  the  subsequent  case 
of  the  Marquis  of  Townshend  v.  Stan-  I 
groom,    6    Ves.    R.    pp.    334-5-6,    Lord  I 
Hardwicke's    opinion    that     parol     evi- . 
dence  is  admissible  to  rebut  an  equity,  | 
was    approved;    and   it   was   held,   that  | 
the  rule  which  denies  the  right  to  vary 
by  parol  the  effect  of  a  written  agree- 
ment within  the  statute  of  frauds  doei 
"not   affect   the   case   of   a   subsequent, 
distinct,  collateral  agreement."     Phclpi 
V.   Seely,  22   Gratt.   573,   585. 

Where  suit  has  been  brought  on  a 
written  contract,  oral  evidence  may  be 
introduced  to  prove  a  new  and  distinct 
agreement  upon  a  new  consideration, 
whether  it  be  a  substitute  for  the  old 
contract  or  in  addition  to  and  beyond 
it.  Shepherd  v.  Wysong,  3  W.  Va.  46. 
See  Jarrett  v.   Nickell,  9   W.   Va.   345. 

So  oral  evidence  of  a  subsequent  con- 
tract varying  the  terms  of  a  previous 
contract  on  a  new  consideration,  or  of 
a  discharge  thereof,  does  not  contra- 
dict or  change  the  terms  of  the  con- 
tract, but  establishes  independent  facts, 
to  avoid  the  effect  of  it.  Towner  v. 
Lucas,  13   Gratt.   705,   713. 

In  an  action  of  debt  on  a  sealed  in- 
strument, a  distinct  parol  agreement 
may  be  set  up  in  an  action  at  law  to 


change  a  scaled  instrument.  Shepherd 
V.  Wysong,  3  W.  Va.  46,  distinguish- 
ing Ward  V.  Johnson,  6  Munf.  6;  Step- 
toe  V.  Harvey,  7  Leigh  501. 

For  the  proposition  that  a  parol 
agreement  made  subsequent  to  one  un- 
der seal  may  be  declared  upon,  though 
it  should  alter  the  terms  of  the  written 
agreement,  Baird  v.  Blaigrovc,  1 
Wash.  17#,  is  cited  in  Shepherd  v, 
Wysong,  3  W.  Va.  46;  State  v.  Har- 
mon, 15  W.  Va.  115,  125. 

A  parol  contract  is  made  for  the  sale 
of  a  slave,  at  a  price  below  the  market 
value;  but  with  a  condition  that  if  the 
vendee  wishes  to  sell  the  slave,  the 
vendor  shall  have  him  at  the  price  he 
received  for  him.  The  vendor  then 
executes  a  bill  of  sale  under  seal  for 
the  slave,  to  the  vendee,  in  which  only 
the  price  given  is  stated;  but  there  is 
no  mention  of  the  condition  for  re- 
purchase. The  vendee  afterwards  sells 
the  slave,  at  a  price  even  above  the 
market  value  at  the  time  of  the  hrst 
sale;  and  the  vendor  brings  an  action 
for  a  breach  of  the  parol  contract. 
Held,  the  bill  of  sale  is  no  obstacle  to 
a  recovery  upon  the  parol  contract. 
Brent  v.  Richards,  2  Gratt.  539. 

Proof. — Parol  agreements  and  acts 
of  parties,  relied  on  to  abrogate  a  writ- 
ten agreement,  must  be  clearly  proven, 
especially  after  the  lapse  of  a  long 
time.     Kent  v.  Kent,  2  Va.  Dec.  674. 

K.  EVIDENCE  TO  VARY  OR  EX- 
PLAIN  OR  SHOW  REAL  CON- 
SIDERATION. 

See  the  titles  CONTRACTS,  vol.  3. 
p.  382;   DEEDS,  vol.  4,  p.  394. 

1.  In  GeneraL 
"It  is  well  settled  that  the  consid- 
eration clause  is  open  for  explanation 
for  any  purpose  except  to  defeat  the 
conveyance."  Rymer  v.  South  Penn 
Oil  Co.,  54  W.  Va.  530,  537,  46  S.  E. 
559. 

2.  Additional  or  Different  Considera* 
tion. 

In  General. — Brown  on  Parol  Evi- 
dence, at  §  92,  says:     "Parol  evidence 
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is  competent  to  contradict  the  recital 
of  receipt  of  the  consideration,  or  to 
show  an  additional  or  different  consid- 
eration, but  not  to  contradict  the  deed 
<is  to  price  or  quality."  Quoted  in 
Rymer  v.  South  Penn  Oil  Co.,  54  W. 
Va.  530,  537,  46  S.  E.  559;  Casto  v.  Fry, 
.IS  W.  Va.  449,  10  S.   E.  799. 

Deeds.  —  A  different  consideration 
from  that  recited  in  a  deed  of  convey- 
ance may  be  established  by  parol. 
Straus  V.  Bodeker,  86  Va.  543,  10  S.  E. 
570. 

It  is  well  settled  that  the  considera- 
tion named  in  a  deed  may  be  inquired 
into.  Summers  v.  Darne,  31  Gratt.  791, 
«04.  But  he  who  undertakes  to  show 
a  different  consideration,  must  do  it  by 
satisfactory  proof.  Click  v.  Green,  77 
Va.  827. 

When  the  operation  or  eflfect  of  a 
deed  is  not  attempted  to  be  impeached, 
the  consideration  named  in  the  deed  is 
treated,  like  the  date,  as  formal  merely, 
and  a  different  sum  may  be  shown  to 
have  been  paid  or  agreed  to  be  paid. 
Godfrey  v.  Beardsley,  10  Fed.  Cas.  521, 
citing  Harvey  v.  Alexander,  1  Rand. 
219.  See  Harvey  v.  Alexander,  1  Rand. 
219,  also  cited  in  Bruce  v.  Slemp,  82 
Va.  352,  353,  4  S.  E.  692. 

The    true    consideration    for    an   as- 
signment can  be   shown  by  parol  evi- 
dence to  be  other  than  that  recited  in 
the   assignment.     Thomas  v.   Lynn,  40  ! 
W.   Va.    122,   20   S.    E.   878. 

In  Hord  v.  Dishman,  5  Call  279,  291, 
it  is  said,  in  Eppes  v.  Randolph,  2  Call 
125,  130,  in  a  deed,  the  consideration 
whereof  was  expressed  to  be  natural 
love  and  affection,  the  grantee  was 
nevertheless  allowed  to  aver  and  prove 
the  real  consideration  to  have  been 
marriage,  thereby  giving  a  new  and 
overreaching  influence  to  the  deed. 
For  this  proposition  Eppes  v.  Ran- 
dolph, 2  Call  125,  is  also  cited  in  Du- 
val V.  Bibb,  4  Hen.  &  M.  113,  121,  4 
Am.  Dec.  506;  Harvey  v.  Alexander,  1 
Rand.  219,  234. 

In  an  action  of  ejectment  by  a  party 


claiming  under  the  purchaser  against 
the  devisees,  evidence  to  prove  that 
the  consideration  of  the  deed  was  de- 
ferent from  that  expressed  in  it,  is  in- 
admissible. Carring^on  v.  Goddin,  13 
Cratt.  587. 

In  equity,  either  party  may  aver  and 
prove  against  the  other  the  true  and 
actual  consideration  upon  which  the 
deed  is  founded,  though  a  different 
consideration  be  expressed  therein. 
Duval  V.  Bibb,  4  Hen.  &  M.  113,  116, 
4  Am.  Dec.  506;  Graybill  v.  Brugh,  89 
Va.  895,  17  S.  E.  558,  21  L.  R.  A.  l^. 
S7  Am.  St.  Rep.  894. 

Additional  Consideration. — A  sister 
agrees  to  convey  to  her  brother  a  cer- 
tain tract  of  land,  and,  in  consideration 
thereof,  the  brother  agrees  to  support 
their  aged  father  and  mother  during 
their  natural  lives,  and  that  he  will 
bind  himself  thereto  by  written  con- 
tract after  the  conveyance  shall  have 
been  made.  The  sister  conveys  the 
land  to  him,  with  recital  of  the  receipt 
of  a  money  consideration  of  $50.  Held, 
It  is  competent  to  show  by  parol  evi- 
dence what  was  the  contract  between 
the  parties,  and  what  was  the  real  ad- 
ditional consideration  for  the  convey- 
ance of  the  land,  as  what  the  grantee 
was  to  do  was  collateral  to  the  con- 
veyance, and  it  contained  no  recital 
inconsistent  with  such  collateral  under- 
taking or  contradictory  thereof.  Wil- 
fong  V.  Johnson,  41  W.  Va.  283,  23  S. 
E.   730. 

"What  was  to  be  done  in  this  case 
was  collateral,  was  consistent  with  the 
deed,  and  not  contradictory  of  any  re- 
cital contained  *in  it,  but,  on  a  well- 
settled  doctrine,  showed  an  additional 
consistent  consideration."  Wilfong  z\ 
Johnson,  41  W.  Va.  ^83,  23  S.  E.  730. 
731. 

Where  a  deed  is  made  in  considera- 
tion of  "natural  love  and  affection,'' 
and  the  further  consideration  of  "one 
dollar,"  parol  proof  may  be  admitted 
of  other  valuable  considerations.  Har- 
vey V.  Alexander,  1  Rand.  219. 
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3.  Nature  and  Character  of  Considera- 

tion. 

Parol  evidence  is  always  admissible 
to  show  the  real  nature  and  character 
of  a  consideration  for  a  deed.  Bruce 
V.  Slemp,  82  Va.  352,  4  S.  E.  692,  citing 
Summers  v.  Dame,  31   Gratt.  791,  804. 

Parol  evidence  is  competent  to  prove 
the  consideration  on  which  these  deeds 
were  made.  Summers  v.  Dame,  31 
Gratt,  791. 

B,  in  his  lifetime,  conveyed  land  to 
his  daughter's  husband  by  deed,  recit- 
ing a  valuable  consideration.  Parol 
evidence  showed  that  the  real  nature 
and  character  of  the  consideration  and 
the  design  of  the  grantor,  were  to  cre- 
ate an  advancement  for  the  daughter. 
Held,  parol  evidence  was  admissible 
for  this  purpose.  Bruce  v.  Slemp,  82 
Va.   352,   4   S.   E.  692. 

Although  the  deed  does  not  mention 
that  it  was  made  in  consideration  of  a 
marriage  contract,  the  party  may  aver 
and  prove  it.  Eppes  v.  Randolph,  2 
Call  125. 

By  bond  dated  July  7th,  1863,  B. 
promises  to  pay  to  W.,  three  years 
after  date,  $2,000  without  interest,  in 
funds  current  in  the  state  of  Virginia, 
being  money  borrowed.  Held,  parol 
evidence  is  admissible  to  prove  the 
consideration  of  the  bond  and  the 
character  of  the  contract.  Wrights- 
man  V.  Bowyer,  24  Gratt.  433. 

The  consideration  of  postnuptial  set- 
tlement may  be  proved  by  parol. 
Marks  v.  Spencer,  81  Va.  751. 

4.  Want  of  Consideration. 

It 'is  always  competent  to  show  a 
want  of  consideration  as  between  the 
immediate  parties,  in  order  to  com- 
plete the  contract.  Nash  v.  Fugate,  32 
Oratt.  595,  609,  34  Am.  Rep    780. 

Parol  evidence  is  admissible  to  show, 
111  an  action  on  a  promissory  note  ac- 
knowledged to  be  for  value  received,  a 
want  of  consideration  for  the  promise, 
because  this  is  a  distinct  independent 
fact  collateral  to  the  contract,  but  not 
tending  to  vary  or  contradict  the  terms 


of  it.     Towner  v.  Lucas,  13  Gratt.  705; 
Woodward  v.  Foster,   18  Gratt.  200. 

"Equity  requires  an  actual  consider- 
ation, and  permits  the  want  of  it  to 
be  shown,  notwithstanding  the  seal, 
and  applies  the  doctrine  to  covenants, 
settlements,  and  executory  agreements 
of  every  description.**  Pomeroy  Eq., 
vol.  1,  §  383.  Graybill  v.  Brugh,  89  Va. 
895,  897,  17  S.  E.  558,  21  L.  R.  A,  133, 
37  Am.  St.   Rep.  894. 

It  seems  that  a  deed  which  purports 
to  be  made  for  a  valuable  considera- 
tion can  not  be  shown  to  be  voluntary 
in  order  to  raise  a  trust  in  favor  of 
the  grantor,  because  such  evidence  is 
directly  at  variance  not  only  with  the 
statute  of  frauds,  but  with  the  rule  that 
a  written  instrument  c;an  not  be  varied 
by  parol  evidence,  and  where  there  is 
in  fact  no  consideration,  but  the  deed 
recites  a  pecuniary  consideration,  even 
merely  nominal,  as  paid  by  the  grantee 
this  statement  raises  a  conclusive  pre 
sumption  of  an  intention  that  the 
grantee  is  to  take  the  beneficial  estate, 
and  destroys  a  possibility  of  a  trust 
resulting  to  the  grantor,  and  extrinsic 
evidence  is  not  admissible  to  contra- 
dict the  recital,  and  to  show  that  there 
is  in  fact  no  consideration,  except  in 
cases  of  fraud  or  mistake.  2  Pom.  Eq. 
Jur.,  §§  1635,  1036;  Leman  v.  Whitely, 
4  Russell,  423;  Pusey  v.  Gardner,  21 
W.  Va.  469;  Eaves  v.  Vial,  98  Va.  134, 
138,  34  S.  E.  978. 
5.  From  Whom  Consideration  Moved. 

Notwithstanding  the  recitals  in  a 
deed  that  the  consideration  for  a  post- 
nuptial settlement  was  paid  by  the  hus- 
band, in  equity  the  fact  as  to  the  own- 
ership of  the  money  may  be  shown  by 
parol  proof.  In  this  case  the  evidence 
establishes  that  the  settlement  was 
upon  consideration  moving  from  the 
wife's  father,  though  the  deed  recites 
**it  was  paid  by  husband."  Marks  v, 
Spencer,  81   Va.  751. 

L.  DATE. 

In  General. — The  date  of  an  instru- 
ment is  not  conclusive,  but  extraneous 
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evidence  is  admissible  to  show  the 
true  date.  James  River,  etc.,  R.  Co. 
7'.  Adams,  17  Gratt.  427;  Bruce  v. 
Slemp,  82  Va.  352,  4  S.  E.  692;  Harvey 
r.   Alexander,   1    Rand.   219. 

Date  of  Deed. — No  rule  is  perhaps 
now  more  firml-y  established  than  that 
the  parties  are  not  concluded  by  the 
date  of  the  deed  or  the  recital  of  the 
consideration  therein.  It  is  competent 
always  to  show  by  any  relevant  evi- 
dence that  the  delivery  was  in  fact  on 
a  day  different  from  the  date,  and  to 
show  the  real  nature  and  character  of 
the  consideration.  Summers  v.  Dame, 
:u   Gratt.  791,  804. 

Date  of  Delivery  of  Deed. — Parol 
evidence  is  always  admissible  to  show 
that  a  deed  wa^  not  delivered  on  the 
day  of  its  date,  but  on  a  different  day, 
and  to  show  the  real  nature  and  char- 
acter of  the  consideration.  Bruce  v. 
Slemp,  82  Va.  352,  4  S.  E.  692;  Sum- 
mers V.  Darne,  31  Gratt.  791,  804. 

The  endorsement  of  the  clerk  on  the 
deed  of  the  day  ¥rhen  it  was  left  with 
him  to  be  recorded,  and  his  return  to 
the  court  of  deeds  left  with  him  to  be 
recorded,  is  not  conclusive  as  to  the 
day  when  the  deed  was  so  left;  but  the 
true  day  may  be  shown  by  parol  tes- 
timony.   Horsley  v.  Garth,  2  Gratt.  472. 

Date  of  Acknowledgment  of  Debt  to 
Remove  Bar. — If  the  acknowledgment 
or  promise  to  remove  the  bar  of  the 
statute  is  contained  in  a  letter  of  the 
defendant  to  the  plaintiff,  it  is  not  nec- 
essary that  the  date  of  the  debt  should 
be  specified  in  the  letter;  the  date  of 
the  debt  acknowledged  in  writing  by 
the  defendant  may  be  supplied  by  parol 
evidence.  Abrahams  v.  Swann,  18  W. 
Va.  274. 

Where  an  undated  written  contract 
is  offered  in  evidence  in  support  of  a 
plea,  and  is  rejected  on  account  of  a 
material  variance  between  the  contract 
and  the  plea  as  to  matters  other  than 
the  date,  it  is  not  error  to  reject  evi- 
dence as  to  its  date,  or  the  circum- 
stances leading  to  its  execution.  If  the 
date  is  the  only  incompleteness  alleged 


in  the  contract  offered,  and  there  is  no 
claim  that  the  contract  does  not  in 
otlicr  respects  contain  all  the  terms  of 
the  contract  between  the  parties,  and 
tliere  is  a  material  variance  between 
the  other  terms  of  the  contract  of- 
fered in  evidence  and  that  set  forth  in 
the  plea,  then  the  date  is  an  immaterial 
matter,  and  parol  evidence  will  not  be 
received  to  vary  the  terms  of  the  writ- 
ten contract  offered  in  evidence.  Rich- 
mond Standard  Steel,  etc.,  Co.  r.  Ches- 
terfield Coal  Co.,  102  Va.  417,  46  S.  E. 
.•^97. 

Date  of  Receipt. — A  legatee  assigns 
his  claim  for  the  legacy  by  deed;  th* 
assignee  brings  suit  for  it  against  the 
executor  and  his  surety,  who  produce, 
in  their  defense,  a  receipt  in  full, 
signed  by  the  legatee  and  bearing  date 
before  the  deed  of  assignment.  Held, 
such  a  receipt  is  no  evidence  against 
the  assignee,  without  proof  that  it  was 
really  executed  before  the  assignment; 
nor  is  the  date  to  be  taken  as  prima 
facie  true.  Wilcox  v.  Pearman.  9 
Leigh   144. 

M.  INCOMPLETE  WRITINGS. 

In  General. — One  of  the  exceptions 
to  the  rule  excluding  parol  evidence  is 
where  part  only  of  the  agreement  has 
been  reduced  to  writing.  Brent  r-. 
Richard,  2  Gratt.  539;  Broughton  r. 
Coffer,  18  Gratt.  184. 

Brown  on  Parol  Ev.,  §  50,  says: 
"Where  the  instrument  does  not  ex- 
press the  entire  agreement,  and  does 
not  appear  to  express  the  entire  agree- 
ment, or  there  is  a  collateral  agree- 
ment not  embraced  therein,  parol  evi- 
dence is  competent  to  show  the  omitted 
part,  whether  contemporaneous  or  an- 
tecedent, if  it  does  not  conflict  with 
the  instrument."  Johnson  v.  Burns,  39 
W.  Va.  658,  20  S.  E.  686;  Rymer  v. 
South  Penn  Oil  Co.,  54  W.  Va.  530, 
537,  46  S.    E.   559. 

If  a  written  contract  purports  to 
contain  the  whole  agreement  of  the 
parties,  and  it  is  not  apparent  from 
the    writing    itself    that    something    is 
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omitted  to  be  supplied,  it  is  presumed 
that  the  contract  contains  every  mate- 
rial term  and  circumstance  of  agree- 
ment, and  parol  evidence  is  not  ad- 
missible to  vary  or  add  to  its  terms. 
Slaughter  v.  Smither,  97  Va.  202,  33 
S.  E.  544. 

Generally,  oral  testimony  is  not  to 
be  received  to  contradict,  vary,  or  to 
materially  affect,  by  way  of  explana- 
tion, any  written  contract,  whether 
within  the  statute  of  frauds  or  not; 
provided,  the  contract  is  perfect  in 
itself,  and  is  capable  of  a  clear  and  in- 
telligible exposition  from  the  terms  of 
which  it  is  composed.  Hughes  v.  Tins- 
ley.  80  Va.  259,  263. 

Hire  Bond. — The  true  function  of  an 
ordinary  hire  bond  is  not  to  stipulate 
for  the  mode  in  which  the  slave  is  to 
be  employed,  but  to  bind  the  bailee  for 
the  payment  of  the  hire;  the  execution 
of  a  bond  or  note  for  the  price  does 
not  extinguish  so  much  of  the  contract 
of  hiring  as  may  relate  to  the  manner 
in  which  the  slave  is  to  be  employed; 
hence  parol  evidence  showing  that 
there  were  restrictions  as  to  the  mode 
of  employing  the  slave  does  not  vary 
or  contradict  the  written  instrument, 
but  is  consistent  with  it,  and  may  be 
properly  admitted.  Howell  v.  Cowles, 
6  Gratt.  393;  Towner  v.  Lucas,  13 
Gratt.  705;  Harvey  v.  Skipwith,  16 
Gratt.   410. 

"*I  now  turn  to  the  question  of  law 
that  arises  upon  the  state  of  facts  in 
this  cause.  It  pertains  to  that  cardinal 
rule  of  evidence  which  excludes  parol 
testimony  as  "the  means  of  contradict- 
ing or  varying  the  terms  of  a  valid 
written  instrument."  Among  the  ex- 
ceptions to*  this  rule  is  the  case  where 
the  original  contract  was  verbal  and 
entire,  and  a  part  only  of  it  was  re- 
duced to  writing.'  1  Greenleaf,  §  284a, 
12th  Eti.  by  Redfield,  and  cases  cited 
in  note.  The  decisions  of  this  court 
afford  a  very  apt  illustration  of  this 
principle  in  the  case  of  hire  bonds. 
The  contract  of  hire  is  verbal  and  j 
entire,  stipulating:    1.   The  term  of  the 


bailment  and  sum  to  be  paid;  and,  2. 
I  The  employment  of  the  slave.  The 
hire  bond  is  usually  the  written  ex- 
pression of  the  former;  and  the  latter 
left  to  rest  upon  parol  proof.  Hence, 
a  hire  bond,  being  the  reduction  to 
writing  of  only  a  part  of  the  contract 
of  hiring,  does  not  preclude  parol  tes- 
timony as  to  the  remaining  part  of  the 
verbal  agreement  as  to  the  mode  of 
employment.  Harvey  v.  Skipwith,  16 
Gratt.  410;  Howell  v.  Cowles,  6  Gratt. 
393.  It  is  an  obvious  objection  to  his 
use  of  parol  testimony,  that  the  excuse 
for  it  can  only  appear  by  its  introduc- 
tion, because  in  its  absence  the  writ- 
ing must  be  taken  as  the  whole  of  the 
contract.  Hence  Greenleaf  adds:  'But 
this  is  a  qualification  of  the  general 
rule  which,  although  correct  in  strict- 
ae&s  of  principle,  it  will  be  always 
difficult  to  apply  in  practice,  without 
materially  trenching  on  the  integrity 
of  the  rule  itself.  But  the  E!ii;liih 
courts  do  not  hesitate  to  act  upon  the 
exception,  especially  where  that  seems 
the  only  mode  of  reaching  the  justice 
of  the  case  and  of  enabling  ons  party 
to  escape  from  the  frnud  or  injustice  of 
the  other.'  We  may.  therefore,  re- 
gard this  exception,  notwithstandinij 
the  plausible  objection  to  it,  as  firmly 
established  and  grafted  on  this  vexed 
doctrine  of  the  admissibility  of  parol 
testimony  touching  written  instru- 
ments." Broughton  v.  Coffer,  18  Gratt. 
184,   191. 

In  Harvey  v.  Skipwith,  16  Gratt.  410, 
415,  it  is  said:  "In  the  case  of  Howell 
V.  Cowles,  6  Gratt.  393,  and  Towner  :'. 
Lucas,  13  Gratt.  705,  723.  this  ci>urt  his 
expressed  the  opinion  that  the  triie 
function  of  an  ordinary  hire  bond,  is 
not  to  stipulate  for  the  mode  in  whicli 
the  slave  is  to  be  employed,  but  to  bind 
the  bailee  for  the  payment  of  the  hire; 
that  the  execution  of  a  bond  or  note 
for  the  price  does  not  extinguish  so 
nuch  of  the  contract  of  hiring  as  may 
relate  to  the  manner  in  which  the  slave 
is  to  be  employed:  and  that,  hence, 
oral  evidence  showing  that  there  were 
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restrictions  as  to  the  mode  of  employ- 
ing the  slave  does  not  vary  or  con- 
tridict  the  written  instrument,  but  is 
consistent  with  it,  and  may  be  properly 
admitted."  See,  in  accord,  Howell  v. 
Cowles,  6  Gratt.  393.  Broughton  v. 
Coffer,  18  Gratt.  184,  191. 

Assignments. — "Neither,  as  a  general 
rule,  can  such  legal  effect  of  a  written 
assignment  be  contradicted  or  changed 
by  parol  evidence,  but  the  true  con- 
sideration can  be  shown  to  be  other 
than  that  recited  in  the  assignment. 
But  where  the  assignment  constitutes 
only  a  part  of  the  one  transaction,  it 
must  be  open  to  that  extent,  at  least, 
to  parol  proof."  Thomas  v.  Lynn,  40 
W.   Va.   122,  20  S.   E.   878,   881. 

A  credit  properly  indorsed  on  such 
bond  of  an  unconditional  payment 
made  by  the  trust  debtor,  and  so  en- 
tered at  his  instance,  extinguishes  the 
debt  and  lien  to  that  extent;  but  it  may 
be  erased  by  the  express  agreement  of 
the  creditor,  the  debtor,  and  the  party 
to  whom  the  bond  is  then  assigned; 
but  the  question  whether  the  benef.t 
of  the  deed  of  trust  also  passes  thereby, 
the  assignment  being  silent  on  the  sub- 
ject, is  open  to  independent  proof. 
Thomas  v.  Lynn,  40  W.  Va.  122,  20  S. 
E.    878. 

Sales — Condition  to  Repurchase.— 
Nor,  as  it  seems,  does  the  rule  apply 
Avhcre  the  contract  was  reciprocal,  and 
the  part  applicable  to  one  party  only 
has  been  reduced  to  writing.  Of  this 
class  was  the  case  of  Brent  v.  Richards, 
*1  Gratt.  539.  That  was  a  parol  con- 
tract for  the  sale  of  a  slave  at  a  re- 
<luced  price,  with  a  condition  if  the 
purchaser  desired  to  sell,  the  seller 
should  have  him  at  the  price  he  re- 
ceived. The  vendor  executed  a  bill 
of  sale  which  was  silent  as  to  the  con- 
dition to  repurchase.  The  purchaser 
afterwards  sold  to  a  stranger  at  a 
higher  price.  In  a  suit  by  the  seller 
against  the  purchaser,  this  court  held, 
that  the  deed  was  not  an  estoppel  in 
evidence  of  any  matter  not  inconsistent 
with  and   contradictory  of  it;   that   the 


deed  was  merely  the  execution  of  the 
contract  on  the  part  of  the  vendor, 
and  put  the  property  in  the  condition 
in  which  the  contract  sued  on  began 
to  operate.  Towner  v.  Lucas,  13  Gratt. 
705,  713. 

Where  there  is  a  promise  to  pay, 
not  specifying  any  amount,  but  which 
can  be  made  certain  as  to  the  amount, 
^extrinsic  evidence  may  be  received  to 
ascertain  the  amount  due.  It  is  suffi- 
cient if  the  true  amount  is  capable  of 
being  made  certain.  Dinguid  v.  School- 
field,  32  Gratt.  803,  808;  Coles  r.  Mar- 
tin, 99  Va.  223,  232,  37   S.   E.  907. 

If  the  acknowledgment  or  promise 
to  remove  the  bar  of  the  statute  is 
contained  in  a  letter  of  the  defendant 
to  the  plaintiff,  it  is  not  necessary  that 
the  amount  of  the  debt  or  that  its 
date  should  be  specified  in  the  letter, 
but  the  particular  debt,  to  which  the 
letter  refers,  may  be  identified  by  ex- 
trinsic evidence  written  or  parol;  and 
if  so  identified  clearly,  and  the  promise 
is  unequivocal,  or  the  acknowledg- 
ment is  of  a  subsisting  debt,  for  which 
the  defendant  is  liable  and  willing  to 
pay,  the  bar  of  the  statute  of  limitations 
is  thereby  removed.  "These  authori- 
ties do  not  sustain  the  position,  that 
extrinsic  evidence  parol  or  written  can 
not  be  received  to  make  certain  the 
debt,  which  the  defendant  has  acknowl- 
edged in  writing  without  specifying  the 
amount  or  date  of  the  debt.  On  the 
contrary  in  Bell  v.  Crawford,  8  Gratt. 
110,  Judge  Moncure  says:  'It  was  not 
necessary,  that  the  amount  of  the 
debt  should  have  been  specified  in  the 
letter.  The  particular  debt,  to  which 
the  letter  refers,  may  be  identified  by 
extrinsic  evidence.*  This  position  of 
Judge  Moncure  is  sustained  by  the  au- 
thorities. See  Lechmere  v.  Fletcher, 
1  C.  &  M.  631;  Bird  v.  Gammon,  n 
Bing.  N.  C.  883  (32  E.  C.  L^  368): 
Waller  v.  Lacy,  1  Mann.  &  ^'54  (30 
E.  C.  L.  349);  Gardner  r.  McMalion. 
3  Adol.  &  El.  (N.  S.)  561  (43 
E.  C.  L.  867);  Cheslyn  v.  Dalby,  4 
You.    &    Coll.    238    (9.  M.    &    W.    633); 
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Barnard  v.  Bartholomew,  22  Pick.  291. 
It  may  be  added,  that  the  date  also  of 
the  debt  acknowledged  in  writing  by 
the  defendant  may  be  supplied  by  parol 
evidence.  Edmonds  v.  Downes,  2  C. 
&  M.  458."  Abrahams  v.  Swann,  18 
\V.  Va.  274. 

Oil  Lease. — Where  several  owners  in 
fee  of  continguous  tracts  of  land  lease 
the  whole  as  one  tract  for  oil  and  gas 
purposes,  and  the  one-eighth  royalty 
oil  is  to  be  paid  by  the  lessee  in  the 
usual  way  by  running  the  same  into 
the  pipe  lines  to  the  credit  of  "the 
parties  of  the  first  part"  (the  lessors) 
and  the  lease  is  silent  as  to  the  division 
of  the  royalty  between  the  lessors,  and 
where  the  development  is  all  on  one 
tract  owned  in  severalty  by  one  of  the 
lessors,  who  claims  to  be  entitled  to 
all  the  royarty,  upon  interpleader  of 
the  lessee  for  determination  as  to 
whom  to  pay  the  royalty  as  between 
the  lessors,  parol  evidence  is  admissible 
to  prove  a  contemporaneous  agreement 
between  the  lessors  that  the  royalty 
shoul<l  be  paid  and  delivered  to  the 
owner  of  the  particular  tract  from 
which  the  oil  is  produced.  Rymer  v. 
South  Penn  Oil  Co.,  54  W.  Va.  530,  46 
S.    E.   559. 

N.  PAROL  EVIDENCE  TO  CON- 
NECT CONTEMPORANEOUS 
WRITINGS. 

Still  another  exception  to  the  parol 
evidence  rule  is  that  parol  evidence  is 
admissible  to  connect  two  or  more  in- 
struments evidencing  the  same  trans- 
action, where  the  connection  does  not 
appear  on  their  face.  Tuley  v.  Barton, 
79  Va.  387;  Pollock  v.  Glassell,  2  Gratt. 
439. 

0.  QUESTIONS  RELATING  TO 
FORMATION  AND  EXECU- 
TION OF  WRITINGS. 

See  the  titles  where  the  particular  in- 
truments   are   tr^ted,   such   as   CON- 
TRACTS, vol.  3,  p.  320;  DEEDS,  vol. 
4,  p    399:  SUBSCRIPTIONS;  etc. 

1.  Delivery. 

See  the  title  ESCROW,  vol.  5,  p.  145. 


In  a  late  case  before  the  supreme 
court  of  the  United  States,  Mr.  Jus- 
tice Field  said:  The  rule  which  ex- 
cludes parol  testimony  to  contradict 
or  vary  a  written  instrument  has  refer- 
ence to  the  language  used  by  the  par- 
ties; that  can  not  be  qualified  or  varied 
from  its  natural  import,  but  must  speak 
for  itself.  The  rule  does  not  prohibit- 
an  inquiry  into  the  object  of  the  par- 
ties in  executing  and  receiving  the  in- 
strument. Brick  t/.  Brick,  8  Otto  R. 
514.  Indeed,  it  seems  to  be  well  set- 
tled that  whatever  relates  to  the  point 
of  execution,  whether  tending  to  show 
the  time  of  delivery,  or  that  the  deliv- 
ery is  in  the  nature  of  an  escrow,  or 
to  disprove  it  altogether,  may  be  es- 
tablished by  parol.  This  species  of 
evidence  has  been  considered  as  not 
coming  within  the  rule  which  prohibits 
parol  proof  to  contradict  a  deed.  2 
Phillips  on  Evi.  553,  557,  577,  634.  If, 
for  example,  a  bond  should  be  signed, 
and  left  with  the  scrivener  to  be  signed 
by  other  persons  before  it  is  delivered 
to  the  obligee,  and  is  taken  clandes- 
tinely and  delivered  to  the  obligee,  who 
is  aware  of  all  the  circumstances,  all 
will  concede  that  the  writing  would  not 
preclude  the  parties  from  showing  the 
real  facts  of  the  transaction,  and  that 
the  writing  itself  was  being  prostituted 
to  purposes  of  fraud.  And  yet  there 
is  little  difference  between  the  case 
supposed  and  the  case  of  an  obligee 
who  receives  the  bond  from  one  of  the 
obligors,  knowing  the  latter  has  no  au- 
thority to  make  the  delivery.  Such 
evidence  does  not  contradict  the  deed, 
but  establishes  a  want  of  authority  in 
the  agent  and  knowledge  of  that  fact 
by  the  obligee.  Nash  v.  Fugate,  38 
Gratt.  595,  609;  34  Am.  Rep.  780. 

In  an  able  and  exhaustive  opinion  in 
Nash  f.  Fugate,  32  Gratt.  595,  after 
collating  and  reviewing  all  the  authori- 
ties upon  the  subject,  Judge  Staples 
says:  "Indeed,  it  seems  to  be  well 
settled  that  whatever  relates  to  the 
point  of  execution,  whether  tending 
to   show  the  time  of  delivery,  or  that 
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the  delivery  is  in  the  nature  of  an 
escrow,  or  to  disprove  it  altogether, 
may  be  established  by  parol."  Solen- 
berger  v.  Gilbert,  86  Va.  778,  789,  11 
S.  E.  789. 

The  rule  which  prohibits  the  ad- 
mission of  parol  testimony  to  vary  a 
deed  or  other  writing  is  not  infringed 
•  by  the  introduction  of  evidence  relating 
to  the  delivery  of  the  deed.  Such  evi- 
dence does  not  tend  to  contradict  the 
deed  or  the  recitals  therein,  but  merely 
to  show  there  has  been  no  valid  deliv- 
ery. Nash  V.  Fogatc,  32  Gratt.  595,  608, 
34  Am.  Rep.  780. 

Parol  evidence  is  admissible  to  es- 
tablish the  fact  that  there  was  no  valid 
delivery  of  a  note  sued  on.  Solen- 
berger  v.  Gilbert,  86  Va.  778,  11  S.  E. 
789. 

Delivery  upon  Condition. — See  the 
title  ESCROW,  vol.  5,  p.  149. 

So  also,  parol  evidence  is  admissible 
between  the  original  parties  to  show 
that  the  notes  were  delivered  on  con- 
ditions which  have  not  been  fuirilled. 
This  does  not  vary  or  contradict  the 
notes.  Catt  v.  Olivier,  98  Va.  580,  36 
S.  E.  980,  6  Va.  Law  Reg.  465;  Wood- 
ward V.  Foster,  18  Gratt.  200;  Solen- 
berger  v.  Gilbert,  86  Va.  778,  M  S.  E. 
789. 

To  establish  the  fact  that  there  was 
no  valid  delivery  of  a  note  sued  on.  or 
a  delivery  thereof  for  a  special  purpose 
only,  parol  evidence  is  admissible. 
When  such  evidence,  in  connection 
with  written,  shows  that  the  purpose 
for  which  a  note  was  delivered  failed, 
there  is  no  liability  therefor  on  its 
maker.  Sf>lenberger  r.  Gilbert,  86  Va. 
778.   11   S.   E.   789. 

Parol  evidence  is  inadmissible  to 
prove  that  a  deed,  perfect  on  its  face, 
was  delivered  to  the  grantee  on  a  con- 
dition. Miller  v.  Fletcher,  27  Gratt. 
403. 

And  in  Woodward  v.  Foster,  18 
Gratt.  200,  207,  Judge  Joyncs,  in  dis- 
cussing the  same  subject,  says:  "So 
it  has  been  held,  that  between  the  im- 
mediate parties  evidence  may  be  given 


of  a  contemporaneous  agreement  con- 
sistent with  the  written  contract;  as, 
for  example,  that  the  bill  was  endorsed 
and  handed  over  for  a  particular  pur- 
pose, as  for  collection,  without  giving 
the  trustee  the  usual  rights  of  an  en- 
dorsee— Manley  v.  Boycot,  75  Eng.  C. 
L.  R.  45— or  that  the  bill  was  trans- 
ferred as  an  escrow  or  upon  an  ex- 
press condition  which  has  not  beeo 
complied  with. 

Where  an  executor  contracted  to  sell 
land  by  a  contract  perfect  and  abso- 
lute on  its  face,  but  annexed  was  i 
paper  purporting  to  be  an  approval  •>£ 
the  contract  by  the  devisees,  signed 
and  scaled  by  four,  and  with  five  other 
seals  with  no  names  attached,  it  was 
held,  that  parol  evidence  was  comp<;- 
tent  to  show  that  the  written  approval 
of  the  nine  devisees  was  a  condition 
of  the  contract.  Wendlinger  v.  Smith, 
75  Va.  309,  40  Am.   Rep.  727. 

And  parol  evidence  is  admissible  to 
show  that  an  agreement  to  grant  a 
right  of  way  for  a  railroad  was  deliv- 
ered to  the  president  of  the  road,  to 
lake  effect  only  upon  the  happening  of 
a  condition  which  is  shown  never  to 
have  happened.  For  example,  an 
agreement  to  grant  a  right  of  way  f<»r 
a  railroad  through  certain  land,  in  con- 
sideration of  the  construction  of  the 
road,  may  be  shown  by  parol  evidence  to 
have  been  delivered  to  the  president, 
on  condition  that  it  should  not  be  u^^^d 
unless  the  withholding  of  it  would  d-- 
feat  the  building  of  the  road,  or  the 
board  of  directors  of  the  road  should 
make  compensation  for  the  right  of 
way.  Humphreys  z\  Richmond,  etc.,  R. 
Co..  88  Va.  431,  13  S.  E.  985. 

Detinue — Possession. — The  defend- 
ant, having  introduced  an  agreement 
from  which  it  appeared  that  the  own- 
ers of  certain  logs  in  controversy  had 
sold  the  same  to  him,  was  permitted  '"o 
testify  by  parol,  and  .'♦gainst  the  obje<~ 
tion  of  the  plaintiffs,  that  the  said  lu<s 
had  never  come  into  his  actual  posses- 
sion. Held,  the  parol  evidence  thu.s 
admitted  was  entirely  proper,  and  there 
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was  no  error  in  its  admission.  Burns 
V.  Morrison,  36  W.  Va.  423,  15  S. 
E.  «2. 

2.  Offer  and  Acceptance. 

See  the  title  CONTRACTS,  vol.  3, 
p.  320. 

An  agent  authorized  by  telegram  to 
sell  an  article  at  a  given  price  offered 
the  article  at  that  price,  and  the  offer 
was  accepted  unconditionally,  and  the 
agent  in  the  presence  of  the  purchaser, 
prepared  a  telegram,  which  he  sent 
to  the  principal  informing  him  of  the 
sale  at  the  price  fixed,  adding  ^'subject 
your  confirmation.**  It  was  not  the 
understanding  of  the  parties  that 
the  words  quoted  should  qualify 
the  purchaser's  rights.  Held,  this 
did  not  constitute  a  contract  in 
writing  so  as  to  exclude  evidence  of 
conversations  between  the  agent  and 
the  purchaser  antecedent  to  and  con- 
temporaneous with  the  sending  of  the 
telegram.  *'It  is  a  mistake  to  suppose 
that  the  contract  between  these  par- 
tics  was  evidenced  by  any  one  or  more 
of  these  telegrams.  There  was  no 
written  contract  to  be  varied  or  con- 
tradicted by  the  evidence  introduced.*' 
Insurance  Co.  v.  Gamble,  94  Va.  622, 
625,  27  S.   E.  463. 

3.  Noncompliance  with  Conditions. 

"If  a  document  be  signed  by  one 
party  in  consequence  of  a  parol  agree- 
ment by  the  other  party,  which  parol 
agreement  is  not  performed,  then  it 
follows,  from  what  has  been  said,  that 
the  party  so  signing,  may  set  up,  as 
against  the  other  party,  the  nonper- 
formance of  the  parol  agreement.**  2 
Wharton's  Evidence,  §  928.  Solenber- 
ger  V,  Gilbert,  86  Va.  778,  787,  11  S. 
E.  789. 

"So  it  might  be  shown  that  the  en- 
dorsement was  upon  trust  for  some 
special  purpose,  as  from  principal  to 
an  agent,  to  enable  him  to  use  the  in- 
strument in  some  particular  way,  or 
for  collection  merely,  or  as  an  escrow, 
upon  an  express  condition  that  has  not 
been    complied    with."     1    Dan'l    Neg. 


Inst.,  §  721.    Solenberger  v.  Gilbert,  H 
Va.  778,  787,  11  S.   E.  789. 

P.    BILLS  OF  PARCELS. 

"The  rule  that  parol  evidence  is  not 
admissible  to  vary  or  control  a  written 
contract,  is  not  applicable  to  mere  bills 
of  parcels,  made  in  the  usual  form,  ia 
which  nothing  appears  but  the  names 
of  the  vendor  and  vendee,  the  articles 
purchased,  with  the  prices  affixed,  and 
a  receipt  of  payment  by  the  vendor. 
These  form  an  exception  to  the  gen- 
eral rule  of  evidence,  being  informal 
documents,  intended  only  to  specify 
prices,  quantities,  and  a  receipt  of  pay- 
ment, and  not  used  or  designed  to  em- 
body and  set  out  the  terms  and  condi- 
tions of  a  contract  of  bargain  and  sale. 
They  are  in  the  natur-e  of  receipts,  and 
are  always  open  to  evidence,  which 
proves  the  real  terms  upon  which  the 
agreement  of  sale  was  made  between 
the  parties.*'  In  such  cases  parol  evi- 
dence to  show  an  intention  to  make 
the  principal,  and  not  the  agent  liable, 
is  perfectly  consistent  with  the  written 
evidence,  and  is,  therefore,  not  inad- 
missible upon  the  ground  that  it  con- 
tradicts or  varies  a  written  contract 
Walker  v.  Christian,  21  Gratt.  291,  295. 

Q.   ANSWER  AS  EVIDENCE. 

"The  general  rule  that  written  evi- 
dence of  indebtedness  can  not  be  con- 
tradicted or  altered  by  evidence  of  ver- 
bal arrangements,  here  finds  an  excep- 
tion. Here  the  bill  calls  on  defendant 
for  a  discovery  as  to  the  transactions 
between  the  parties,  and  the  answer 
must  be  treated  not  only  as  evidence, 
but  as  evidence  introduced  by  the  plain- 
tiff."    Thompson  v.  Clark,  81  Va.  422. 

R.    EVIDENCE  TO  SUSTAIN  VA- 
LIDITY OF  INSTRUMENT. 

Parol  evidence,  which  does  not  tend 
to  vary  the  written  contract  of  the  par- 
ties, but  tends  to  confirm  it,  is  admis- 
sible. Southern  Mut.  Ins.  Co.  v.  Trear, 
29   Gratt.  255. 

If  the  owner  of  a  tract  of  land,  on  a 
navigable    river,    was    authorized,     by 


710 


Parol  Evidence 


#*nd,  jn  tii«  *' h' n.'*  of  '>uf,h  !o*tcry,  a^ 
rf'Jv^rtiH^rJ^  kf\\'ii*',Trr-  M.Trji)  wcrc 
;M%iirrH  tlut  th**  l'»t.  -ho'ihj  b**  laid  off 
iti  a  t'vwn  "r  oiivr-M^ut  to  the  r:vcr,  with 
piibiji  brulintf,;"  parol  t^^tiri.ony  is  ad- 
inn».iblf,  in  ,ii'l  of  tK*'  infrrt-iur  dcduci- 
bl*-  from  <»urh  print«rl  propf.saK,  to  C">- 
tabli«h  an  rqtiitk)j1<  title  in  the 
inhabitantH  of  thr  town,  a-  tenants  in 
cornmon,  to  a  pircr  of  gruund,  between 
thf  river  and  thr  lots  actually  laid  off 
for  the  town,  May©  v.  Murchic,  3 
Munf,  :\r,s. 

V.  cxccutfd  his  bond  to  C.  for  500 
dollars,  payable  in  three  years.  The 
bond  recilfs  that  it  is  not  to  bear  in- 
tfrrst  for  the  three  years,  P.  having 
that  day  paid  C.  90  dollars,  the  interest 
thereon  for  three  years,  in  advance.  In 
an  action  on  the  bond  by  C.  against  P., 
P.  pleads  usury;  and  relies  upon  the 
recital  in  the  bond  to  sustain  his  plea. 
Held,  C.  may  show  that  the  interest 
wan  paid,  not  by  money,  but  in  land  at 
an  agreed  price  per  acre;  and  that  such 
price  was  not  the  estimated  value  of 
the  land  in  ca.sh,  but  its  estimated 
value  in  reference  to  the  annual  in- 
tertit  for  three  years,  as  the  same 
hhould  accnie  upon  the  debt  of  500 
0«Uars.  And,  moreover,  to  corroborate 
such  evidence,  and  repel  the  idea  of  a 
corrupt  intent  to  t.ikc  usurious  interest, 
he  n^ny  pri»ve  that  the  actual  value  of 
the  Und  at  the  time  of  the  contract  was 
le»t  than  the  uRrced  price,  whether  in 
cash,  or  on  installmeitts  of  one,  two 
»»nd  three  years,  PorterlneUl  r.  Coiner, 
4  Or«it.  ^V 

A  dcht»>r  o\\n»)i  a  debt  presently  due. 
,>lirees  to  ftive  tl\e  croiliti^r  hi-i  bond 
tor  it  pavable  M  a  future  day.  and  to 
,»dd  tf^  the  ilvbt.  ,»nd  Mivrrt  in  l^e  bond. 
4  xum  riju.il  to  5  per  cent  on  l)ie  debt, 
to  cover  conuri^^ion  \>^"'ob  the  cred- 
<tv>r  nv,>ihl  be  c\Mrpe'Vd  t.^  pay  an 
Alit^nt  {v>r  i>^*'ootivMr.  .ind  the  K^nd  is 
ftven  avCOTv*'n>;l\,  tor  the  Acgre^ate 
mclud  uj  t*^e  cv-^nMrt^^ion;  \\ith  a  ver- 
V4*  jijiTrew'set^t,  thAt  '.f  t*\e  debtor  shoii^d 


pay  the  debt  piiiictual!y,  he  should  be 
'X'-nr.pted  from  payment  of  the  sum  in- 
serted in  the  bond  for  commission  for 
oUeciion;  in  debt  on  the  bond,  and 
i*»^uc  joined  on  the  plea  of  usury,  held, 
parol  evidence  is  admissible  to  prove 
the  \erbal  agreement  as  to  the  sum 
illowid  for  commission.  Campbell  :. 
Shields.  6  Leigh  517. 

S.  NEGOTIABLE  INSTRUMENTS. 
In  Gencnd. — Speaking  of  the  opera- 
tion upon  negotiable  instrument**  of 
the  rule  against  the  admissibility  of 
parol  evidence  to  vary  the  terms  of  a 
written  contract,  Daniel  Neg.  Inst.,  § 
720,  says:  "The  language  of  the  rule 
implies  its  limitations,  for  it  does  nut 
extend  to  exclude  evidence  offered  to 
show  want  or  failure  of  consideration, 
or  to  impeach  the  original  or  present 
validity  of  the  endorsement  on  the 
ground  of  fraud.  There  are  three 
classes  of  cases  in  which  evidence  for 
this  purpose  is  admissible,  and  it  will 
be  seen  that  it  does  not  contradict  or 
vary  the  contract  imported  by  the  in- 
dorsement, but  impeaches  it  as  a  valid 
indorsement  to  the  extent  claimed  by 
the  endorsee.  Thus,  firstly,  it  may  be 
shown  that  the  indorsement  was  with- 
out consideration,  as  for  instance  that 
it  was  for  the  indorsee's  accommoda- 
tion, or  merely  to  transfer  the  legal 
title  to  the  indorsee,  he  being  in  fact 
the  owner  of  the  paper;  or  that  it  was 
indorsed  for  collection,  where  the  form 
of  indorsement  does  not  show  that  fact» 
or  that  it  was  indorsed  merely  to  per- 
fect an  arrangement  between  the 
maker  and  indorsee.  And  where  sev« 
eral  successive  indorsers  agreed  to  be 
liable  as  joint  indorsers  and  cosureties, 
an  extension  of  this  principle  would 
admit  the  facts  to  be  shown,  as  they 
reveal  the  extent  and  nature  of  the 
consideration."  Young  r.  Sehcm.  53  W. 
:  Va,  127,  132,  44  S  E.  136,  97  Am.  Sl 
Rep.  970. 
Agreement  between  Parties  as  to 
'  Litbilitj. — M.'»reover  it  is  we!l  settled 
•  bv  the  decisions  of  this  court,  as  we!l 
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as  by  those  of  the  courts  generally,  that 
any  agreement  between  the  parties  to 
a  note  bearing  irregular  indorsements, 
as  to  the  extent  of  their  liability  on 
the  note,  may  be  shown  by  parol  evi- 
dence and  will  be  enforced  as  to  all 
who  are  parties  to  the  agreement. 
Long  V.  Campbell,  37  W.  Va.  665,  17 
S.  E.  197;  Miller  v.  Clendennin,  42  W. 
Va.  416,  26  S.  E.  512;  Burton  v.  Hans- 
ford, 10  W.  Va.  470,  481,  27  Am.  Rep. 
571;  Watson  v.  Hurt,  6  Gratt.  633; 
Roanoke  Grocery  Co.  v.  Watkins,  41 
W.  Va.  787,  .24  S.  E.  612;  Young  v. 
Sehon,  53  W.  Va.  127,  130,  44  S.  E.  136, 
97  Am.   St.   Rep.  970. 

A  written  obligation,  after  payment 
thereof,  does  not  preclude  the  makers 
and  endorsers  from  proving  by  parol 
evidence  '^  a  contemporaneous  oral 
agreement  as  an  inducement  thereto; 
fixing  their  ultimate  liabilities  among 
themselves  in  accord  with  the  true  con- 
sideration and  purpose  of  entering  into 
such  obligation.  Faulkner  v.  Thomas, 
48  W.   Va.   148,  35   S.   E.  915. 

Ebctent  of  Liability. — Two  sons,  with 
their  respective  fathers  as  endorsers, 
executed  a  note  to  a  bank  for  one  thou- 
sand, five  hundred  dollars,  to  obtain  the 
money  to  start  the  sons  in  a  partner- 
ship business,  with  the  understanding 
and  agreement  between  themselves,  as 
an  inducement  thereto,  that  each  son 
and  respective  father  was  to  be  respon- 
sible for  one-half  of  such  note,  and  not 
responsible  for  the  other  half,  except 
to  the  bank.  Before  the  note  matured, 
the  business,  under  the  management  of 
one  of  the  sons,  proved  a  failure.  The 
other  son  then  took  charge  of  it  and 
wound  it  up,  realizing  only  two  hun- 
dred dollars  out  of  the  social  assets. 
This  amount  he  applied  on  the  note, 
leaving  a  balance  of  one  thousand, 
three  hundred  dollars,  which  he  paid 
out  of  private  funds.  The  other  son 
being  hopelessly  insolvent,  the  father 
of  the  latter  acknowledged  his  liabilit> 
therefor,  and  agreed  to  refund  one-half 
of  such  balance.  Dying  without  do- 
ing  so,   the   paying  son  presented   the 


same  against  his  estate.  Held,  that  il 
was  properly  audited  against  such  es- 
tate, and  that  such  agreement  could  be 
established  by  parol  evidence,  and  was 
not  subject  to  the  statute  of  frauds. 
Faulkner  v.  Thomas,  48  W.  Va.  148,  35 
S.  E.  915. 

Evidence  to  Rebut  Agreement. — The 
fact  that  the  joint  maker  of  a  note 
pays  the  same  at  maturity  and  does  not 
for  a  long  time  require  an  endorser  to 
come  in  and  contribute  his  moiety 
thereof  under  a  verbal  arrangement  be- 
tween the  parties,  but  awaits  until  the 
death  of  such  endorser,  and  presents 
the  same  against  his  estate,  is  strong 
circumstantial  evidence  in  rebuttal  of 
such  agreement;  but  it  is  not  conclu- 
sive, and  may  be  explained  and  over- 
come by  sufficient  competent  parol  evi- 
dence. Faulkner  v.  Thomas,  48  W.  Va. 
148,  35  S,   E.  915. 

Endorser  or  Maker. — "There  is  no 
doubt  that,  if  a  note  be  made  payable 
to  the  order  of  the  payee,  and  is  in- 
dorsed by  him,  that  his  liability  will 
be  that  of  an  indorser,  and  not  that  uf 
a  maker.  If  subsequent  to  his  name,, 
there  appears  the  name  of  another  per- 
son indorsed  upon  it,  such  person  can 
not  be  regarded  in  any  other  light  than 
as  indorser,  and  no  parol  evidence  will 
be  admissible,  as  against  a  bona  fide 
holder  without  notice,  to  show  that  he 
intended  to  bind  himself  in  a  different 
character.  This  view  of  the  law  rests 
upon  the  fact  that  there  is  no  ambiguity 
in  the  position  of  his  name,  and  none 
in  his  relation  to  subsequent  parties  to 
the  instrument.  Upon  its  face  the  in- 
strument evidences  that  he  intended  to 
bind  himself  as  an  indorser,  for  it  pur- 
ports to  have  been  regularly  trans- 
ferred to  him  by  the  payee's  indorse- 
ment, and  by  him  transferred,  by  his^ 
own  indorsement,  to  the  indorsee.  And 
unless  he  has  intimated  an  intention  to 
become  liable  as  a  surety  or  guarantor, 
by  some  expression  to  that  effect,  he 
will  very  clearly  be  bound  as  an  in- 
dorser, and  be  entitled  to  require  de- 
mand and  notice  as  a  condition  prece- 
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dent  to  his  determinate  liability.  The 
form  of  the  contract  must  at  least 
prima  facie  determine  its  construc- 
tion." Young  V.  Sehon,  53  W.  Va.  127, 
132,  44  S.   E.  136,  97  Am.  St.  Rep.  970. 

"If  a  party  not  the  payee,  at  the  in- 
ception of  the  note  puts  his  name  on 
the  back  of  it,  and  the  payee  afterward 
indorse  it  over  such  party's  name,  the 
latter  will  then  be  second  indorser,  and 
his  liability  can  not  be  varied  by  parol 
evidence.  And  the  like  result  is 
reached  if  the  payee's  name  be  left 
blank,  and  the  holder  of  the  note  in 
negotiating  it  fills  it  up  with  the  name 
of  the  party  who  has  signed  his  name 
on  the  back."  Young  v.  Sehon,  53  W. 
Va.  127,  133,  44  S.  E.  136,  97  Am.  St. 
Rep.   970. 

Blank  Endorsement. — Nothing  is  per- 
haps better  settled  than  that  a  person 
who  is  not  the  payee  of  a  note,  but  en- 
dorses his  name  thereon  in  blank,  may 
be  treated  by  the  payee  as  guarantor, 
promisor  or  endorser,  according  to  the 
agreement  which  may  be  made  out  by 
parol  proof  of  the  facts  and  circum- 
stances which  took  place  at  the  time 
of  the  transaction.  Story  on  Promis- 
sory Notes,  Lee,  479;  Watson  v.  Hurt, 
6  Gratt.  633;  Orrick  v.  Colston,  7  Gratt. 
189.  Welsh  V.  Ebersole,  75  Va.  651, 
659. 

Time  of  Endorsement. — Between  im- 
mediate parties,  parol  evidence  is  ad- 
missible to  show  the  exact  time  of  en- 
dorsement. Kearnes  v,  Montgomery, 
4  W.  Va.  29;  Burton  v.  Hansford,  10 
W.  Va.  470,  27  Am.  Rep.  571;  Long  v. 
Campbell,  37  W.  Va,  665,  17  S.  E.  197; 
Thomas  v.  Lynn,  40  W.  Va.  122,  20  S. 
E.  878;  Goff  V.  Miller,  41  W.  Va.  683, 
24  S.  E.  643;  Roanoke  Grocery,  etc., 
Co.  V.  Watkins,  41  W.  Va.  787,  24  S.  E. 
612;  Miller  v.  Clendennin,  42  W.  Va. 
416,  26  S.   E.  512. 

Irregularity  of  Endorsement. — It  was 
decided,  in  Young  v.  Sehon,  53  W.  Va. 
127,  44  S.  E.  136,  97  Am.  St.  Rep.  970, 
that  even  where  the  paper  disclosed  no 
irregularity  of  indorsement  on  its  face, 
nevertheless    parol    evidence     of     such 


irregularity  is  admissible,  so  as  to  let 
in  further  evidence  of  that  kind  to 
show  the  intention  of  the  parties.  Dis- 
tinguishing Burton  v,  Hansford,  10  W. 
Va.  470,  27  Am.  Rep.  571;  Miller  v. 
Clendennin,  42  W.  Va.  416,  26  S.  E. 
512,  and  reviewing  at  length  text- 
writers  and  authorities. 

T.    INTERPRETATION  AND  CON- 

STRUCTION  OF  WRITINGS. 
1.   Meaning  of  Terms. 

Et  Cetera. — Parol  evidence  can  not 
be  admitted  to  explain  what  is  meant 
by  an  "et  cetera"  in  a  deed,  unless  the 
evidence  is  stated  in  the  record  so  as 
to  afford  the  court  an  opportunity  of 
determining  whether  it  came  within 
some  of  the  exceptions  to  the  parol 
evidence  rule.  Gatewood  v.  Burrus, 
3  Call  194,  199. 

''Equally  Divided."— It  would  seem 
that  parol  evidence  would  be  admitted 
to  explain  what  was  meant  by  the 
words  "equally  divided,"  in  a  contract 
made  by  two  persons  to  purchase  a 
tract  of  land,  for  which  they  give 
$3,000,  they  entering  into  a  contract 
under  seal,  by  which  one  of  the  par- 
ties is  paid  $2,000,  and  the  other  $1,000 
of  the  purchase  money,  the  land  to  be 
"equally  divided"  between  them.  Stub- 
blefield  v.  Beazely,  5  Gratt.  51. 

The  words  "right  of  way"  in  a  grant 
to  a  railroad  company,  taken  alone, 
mean  an  easement  only,  and  do  not 
pass  the  very  land  itself;  therefore,  it 
is  not  so  ambiguous  as  to  make  parol 
evidence  admissible  to  explain  its 
meaning.  Uhl  v.  Ohio  River  R.  Co., 
51   W.   Va.    106,   41   S.   E.   340. 

Where  a  contract  provides  on  its 
face  that  it  is  to  be  paid  in  ''current 
funds,"  parol  evidence  is  admissible  to 
explain  the  meaning  of  these  words. 
Meredith  v.  Salmon,  21  Gratt.  762. 
Such  evidence  does  not  modify  the 
written  agreement;  it  simply  explains 
an  ambiguity  which  under  the  general 
rules  of  evidence  may  be  removed  by 
parol.  It  enables  the  court  simply  to 
interpret   the   written   terms   according 
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U»  the  real  intent  and  agreement  of  the 
parties,  and  to  understand  what  was 
meant  by  the  words  they  have  em- 
l>l(»yed. 

Meaning  of  Dollar. — A  bond  payablt 
in  dollars,  ordinarily,  means  payable  in 
such  dollars  as  are  recognized  by  the 
laws  of  the  United  States,  and  parol 
•evidence  would  not  generally  be  ad- 
missible to  show  any  other  sort  of 
<lc»llars  were  meant,  as  such  evidence 
would  modify  the  written  contract;  but 
if  it  is  shown  that  the  bond  was  given 
by  a  foreigner,  in  a  foreign  country, 
parol  evidence  would  be  admissible  to 
show  what  kind  of  dollars  were  meant, 
and  the  real  value  of  the  coin  known  in 
such  foreign  country  as  a  "dollar,*'  for, 
under  such  circumstances,  the  word 
"dollar"  in  the  bond  would  mean  such 
foreign  dollar,  and  not  a  dollar  of 
United  States  currency.  The  parol  evi- 
dence in  such  case  does  not  vary  the 
contract,  but  simply  explains  a  latent 
ambiguity.  If  the  bond  was  executed, 
as  in  this  case,  in  a  portion  of  the 
•country  under  the  domination  of  the 
confederate  government,  and  where 
the  currency  was  confederate  notes, 
the  word  "dollars"  would,  for  like  rea- 
son, be  regarded  as  meaning  "confed- 
erate dollars,"  and  parol  evidence 
v<»uld,  on  common-law  principles,  be 
admissible  to  show  this,  and  to  show 
Iheir  value.  Such  evidence  does  not 
vary  or  modify  the  written  contract, 
but  merely  explains  a  latent  ambiguity. 
Jarrctt  v.  Nickell,  9  W.  Va.  345,  354. 

Reasonable  Rate. — In  an  action  on  a 
c(»ntract  whereby  the  plaintiff  agrees 
i(>  furnish  to  the  defendant  engineers 
"at  a  reasonable  rate  of  wages,"  it  is 
competent  for  the  plaintiff  to  prove 
what  would  be  a  reasonable  charge  for 
lhc  engineers  furnished.  Richmond, 
etc..  R.  Co.  V.  New  York,  etc.,  R.  Co., 
V:.    Va.    386,   28    S.    E.    573. 

Merchantable  Timber. — Parol  evi- 
dence is  admissible  to  explain  the 
meaning  of  the  term  "merchantable 
timber"  in  a  contract  of  sale.  Ragland 
T.    Butler,   18  Gratt.  323. 


2.    Ambiguities. 

a.  Patent  Ambiguities. 

The  general  rule  is  that  parol  evi- 
dence is  inadmissible  to  explain  the 
patent  ambiguities  of  a  written  instru- 
ment.    Gatewood  v.  Burrus,  3  CaJl  194. 

The  patent  ambiguity  must  be  under- 
stood to  be  that  which  remains  uncer- 
tain to  the  court  after  all  the  evidence 
of  surrounding  circumstances  and  col- 
lateral facts,  which  is  admissible,  is 
exhausted.  Early  v.  Wilkinson,  9 
Gratt.   68. 

b.  Ambiguities    Neither    Patent    Nor 
Latent. 

There  is  certainly  no  better  settled 
general  rule  of  law  than  that  parol  evi- 
dence is  inadmissible  to  contradict  or 
vary  the  terms  of  a  written  contract. 
There  is  another  general  rule,  which 
has  been  established  and  recognized  by 
a  long  series  of  decisions  (but  which 
has  been  said  to  be  not  perfectly  ac- 
curate as  a  definition),  that  parol  evi- 
dence is  admissible  to  explain  a  latent 
but  not,  a  patent  ambiguity.  There  are 
cases  which  would  seem  rather  to  fall 
under  the  head  of  patent  than  of  latent 
ambiguity,  in  which  parol  evidence  has 
been  held  to  be  admissible.  Early  v. 
Wilkinson,   9   Gratt.   68,  73. 

Note  Signed  by  One  Person  for  An- 
other.— Judge  Story,  in  the  case  of 
Peisch  V.  Dickson,  1  Mason's  IR.  9, 
after  referring  to  the  rule  in  regard  to 
patent  and  latent  ambiguity,  says: 
"The  difficulty  lies  not  in  the  rule  it- 
self, but  in  applying  it  to  particular 
cases,  where  the  shades  of  distinction 
are  very  nice.  There  seems  indeed  to 
be  an  intermediate  class  of  cases,  par- 
taking of  the  nature  both  of  patent  and 
latent  ambiguities;  and  that  is,  where 
the  words  are  all  sensible,  and  have  a 
settled  meaning,  but  at  the  same  time 
consistently  admit  of  two  interpreta- 
tions, according  to  the  subject  matter 
in  the  contemplation  oi  the  parties.  In 
such  a  case,  I  should  think  that  parol 
evidence  might  be  admitted,  to  show 
the  circumstances  under  which  the  con- 
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tract  was  made,  and  the  subject  matter 
to  which  the  parties  referred."  The 
case  of  a  note  signed  by  unc  person 
for  another  (at  least  where  it  is  doubt- 
ful on  tlie  face  of  the  note  which  of  the 
two  is  intended  to  be  bound),  would 
seem  to  be  one  of  the  intermediate 
class  referred  to  by  Judge  Story,  or  to 
be  governed  by  the  same  principle. 
The  doubt  in  that  case  is,  whether  the 
person  who  signed  the  note  intended 
to  bind  himself  or  another;  and  that 
doubt  may  be  perfectly  removed  by 
proof  of  the  surrounding  circumstances, 
in  regard  to  which  a  court  of  construc- 
tion may  be  placed,  by  parol  evidence, 
as  nearly  as  possible  in  the  situation 
of  the  party  whose  written  language  is 
to  be  interpreted;  the  question  being, 
what  did  the  person  thus  circum- 
stanced mean  by  the  language  he  has 
employed?  1  Greenl.  Evi.,  §  295.  Early 
V.  Wilkinson,  9  Gratt.  68,  74. 

c   Latent  Ambiguities. 

In  General. — Where  there  is  a  latent 
ambiguity  in  a  written  instrument,  it 
may  be  explained  by  parol  testimony; 
or,  where  the  terms  used  in  the  instru- 
ment have  not  a  definite  legal  signifi- 
cation, the  custom  of  the  trade,  or  the 
acts  of  the  parties,  may  be  resorted  to, 
for  the  construction  of  them.  Bowyer 
V.  Martin,  6  Rand.  525;  Hubble  z/.  Cole, 
85  Va.  87,  7  S.  E.  242;  Midlothian  Coalj 
etc.,  Co.  V.    Finney,   18   Gratt.   304. 

As  to  when  extrinsic  evidence,  and 
what  extrinsic  evidence,  is  admissible 
to  aid  in  the  interpretation  of  valid 
written  instruments,  the  Virginia  de^ 
cisions  seem  to  be  somewhat  at  sea; 
and  while  the  cases  are  full  of  dicta, 
and  general  statements,  the  principles 
have  never  been  fully  worked  out. 
Some  cases  lay  down  the  proposition 
that  the  only  exception  to  the  rule  ex- 
cluding parol  evidence  as  to  the  inten- 
tion of  the  writer  is  in  cases  of  latent 
ambiguities,  i.  e.,  where,  for  anything 
appearing  on  the  face  of  the  writing 
the  intention  is  certain,  but  there  is 
some  collateral  matter  dehors  the  writ- 


ing that  causes  ambiguity;  and  that, 
under  such  circumstances,  extrinsic  evi- 
dence is  admissible  to  show  the  ex- 
istence of  the  latent  ambiguity  and  to 
rcnjove  it  and  disclose  the  authf»r's 
ir.eaning.  This  proposition  is  approved 
in  Hawkins  r.  Garland,  76  Va.  149; 
Ourke  r.  Lee,  76  Va.  386;  Sender  v. 
Sengcr,  81  Va.  687;  Hubble  r.  Cole.  85 
I  Va.  87,  7  S.  E.  242;  Gatewoud  v.  Bur- 
'  rus,  3  Call  194,  198;  Midlothian  Coal, 
etc.,  Co.  r.   Finney,   18  Gratt.  304. 

Only  in  cases  of  latent  ambiguity 
will  parol  evidence  be  resorted  to  in 
aid  of  the  interpretation  of  contracts, 
and  then  not  to 'add  to  or  dimini.-h 
what  is  written,  but  to  explain  the  sub- 
ject of  the  instrument.  Hubble  v.  Ct»le, 
85    Va.    87,    7    S.    E.    242. 

If  the  language  used  appears  to  be 
ambiguous  upon  the  face  of  the  deed^ 
it  is  not  to  be  helped  by  averment.  But 
when  the  contract  upon  its  face  ap- 
pears certain,  and  without  ambiguity, 
fur  anything  that  appears  upon  the  in- 
strument, but  there  is  some  collateral 
matter  out  of  the  deed  that  breedcth 
the  ambiguity,  then,  as  Lord  Bacon 
says,  it  shall  be  holpen  by  averment 
Hubble  V.  Cole,  85  Va.  87,  91,  7  S.  E, 
242. 

Where  a  written  contract  is  obscure 
in  its  meaning,  evidence  of  what  is 
said  and  done  at  the  time  of  its  execu- 
tion is  competent,  not  to  add  to  or 
change  it,  but  to  explain  it.  Knick  v. 
Knick,  75  Va.  12. 

Illustrative  Cases.— Where  receipt 
for  wheat  delivered  in  mill  was  ambig- 
uous as  to  whether  sale  or  bailment 
was  intended,  and  there  was  evidence 
to  support  the  theory  that  a  sale  had 
been  made  at  a  price  to  be  fixed  at  any 
time  by  the  seller;  held,  error  to  re- 
strict the  jury  to  the  terms  of  the  re- 
ceipt for  its  interpretation.  Reherd  v. 
Clem,   86  Va.  374,  10  S.   K.  504. 

Due  Bill. — The  plaintiffs  gave  in  evi- 
dence the  following  paper,  the  body 
and  signature  of  which  were  proved  to 
be  in  the  handwriting  of  Robinson,  the 
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president  of  the  company,  and  which  ' 
was  given  by  him  to  one  of  the  plain- 
tiffs upon  a  settlement  for  the  work, 
which  is  the  ground  of  the  present 
claim:  "Richmond,  May  31,  1856.  $484. 
Due  Joseph  };l.  Snead  and  Benjamin  E. 
Smith  four  hundred  and  eighty-four 
dollars,  in  full,  of  labor  performed  on 
cottage  lot  of  the  railroad  company, 
the  same  payable  on  demand,  with  in- 
terest from  date.  Ed.  Robinson." 
It  does  not  distinctly  appear,  from  the 
terms  of  this  paper,  whether  it  was 
designed  to  acknowledge  a  debt  due  b> 
Robinson,  who  signed  the  paper  in  his 
own  name,  or  by  the  company,  whose 
officer  and  agent  he  was,  and  upon 
whose  lot  the  work  is  stated  to  have 
been  done.  The  language  is  ambiguous 
and  consistent  with  either  view,  and 
parol  evidence  of  the  consideration, 
and  of  the  origin  of  the  paper,  is  ad-  i 
mitted  to  explain  its  meaning  in  this 
respect.  Early  v.  Wilkinson,  9  Gratt. 
68,  1  Am.  Lead.  Cas.  606,  3d  Ed.,  notca 
to  Rathbone  v.  Budling;  Nash  v, 
Towne,  5  Wall.  U.  S.  R.  689.  That 
would  be  so,  even  if  the  action  were 
founded  on  the  paper  itself.  It  is  so 
a  fortiori  where  the  action,  as  in  this 
case,  is  founded  on  the  original  con- 
sideration. Richmond,  etc.,  R.  Co.  v. 
Snead,  19  Gratt.  354,  355,  98  Am.  Dec. 
762. 

Identity  of  Parties.— "Bought  of  Maj. 
J.  W.,  twenty-seven  head  of  cattle 
weighing  38,152  pounds,  at  six  and  a 
half  cents— $2,479.88.  Mr.  W.  M.  T., 
you  will  please  settle  with  Maj.  W,  the 
above  account.  J.  C."  In  assumpsit 
by  W.  against  C.  to  recover  '  the 
amount;  the  paper  being  of  double 
meaning,  C.  may  introduce  parol  evi- 
dence to  show  that  T.  was  chief  com- 
missary for  the  district  in  the  confed- 
erate states  service,  and  that  C.  was 
his  agent,  and  as  such  bought  the  cat- 
tle of  W.,  who  knew  he  was  buying  as 
such  agent.  Walker  v.  Christian,  21 
Gratt.   291. 

It  would  seem  that  where  a  contract 
for  the  sale  of  a  tract  of  land  provides 


among  other  things  that  it  was  to  be 
equally  divided  between  two  joint  pur- 
chasers, the  words  "equally  divided," 
did  not  necessarily  mean  equal  in  quan- 
tity  or  value,  but  might  and  do  often 
mean  in  just  proportion  or  equitabl>, 
therefore,  it  is  proper  to  explain  such 
latent  ambiguity  by  parol  evidence  t*> 
show  in  what  sense  the  words  were 
used.  Stubblefield  v.  Beazley,  S 
Gratt.  51. 

d.    Determining  Fact  of  Ambiguity. 

"Extrinsic  evidence  was  admissible 
to  ascertain  the  location  of  the  adjoin- 
ing lands  called  for,  so  as  to  apply  tht 
deed  to  its  proper  subject  matter.  If^ 
with  the  aid  of  such  evidence,  the  lana 
could  not  be  identified,  then  the  plain- 
tiffs must  fail  in  their  action;  but  the 
deed  upon  its  face  is  not  so  defective 
in  the  description  of  the  land  as  that 
the  court  could  pronounce  it  ambiguous 
or  uncertain,  and  exclude  it  from  the 
jury.  No  co«rt  is  at  liberty  to  pro- 
nounce an  instrument  ambiguous  or 
uncertain  until  it  has  brought  to  anct 
in  its  interpretation  all  the  lights  af 
forded  by  collateral  facts  and  circum- 
stances which  are  properly  provable  b\ 
parol.  1  Greenleaf  on  Ev.,  §§  298. 
300."  Sulphur  Mines  Co.  v.  Thompson. 
93  Va.  293,  308,  25  S.  E.  232. 

"The  patent  ambiguity  must  be  un- 
derstood to  be  that  which  remains  un- 
certain  to  the  court  after  all  the  evi- 
dence of  surrounding  circumstances 
and  collateral  facts,  which  is  admissible 
under  the  rules  already  stated,  is  ex- 
hausted." And  "no  judge  is  at  liberty 
to  pronounce  an  instrument  ambiguous- 
until  he  has  brought  to  his  aid,  in  its 
interpretation,  all  the  lights  afforded 
by  the  collateral  facts  and  circum- 
stances which,  as  we  have  shown,  may 
be  proved  by  parol."  Early  v.  Wilkin- 
son, 9  Gratt.  68,  75. 

3.    Explaining  Circumstances  of  Case, 
a.    Evidence   of    Surrounding   Circum- 
stances, etc. 

When  the  language  of  a  written  in- 
strument  is   susceotible   of   morp   thna 
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one  interpretation,  that  is  to  say,  is  on 
its  face  equivocal  and  ambiguous,  the 
-courts  will  look  at  the  surrounding  cir- 
cumstances existing  when  it  was  made, 
at  the  selection  of  the  parties,  and  the 
subject  matter,  and  will  sometimes 
even  call  in  aid  the  acts  done  by  the 
parties  under  it,  as  affording  a  clue  to 
the  intention  of  the  parties.  Titchenell 
z\  Jackson,  26  W.  Va.  460;  Crislip  v. 
Cain,  19  W.  Va.  438,  441;  Hurst  v. 
Hurst,  7  W.  Va.  339,  299;  Heatherly  v. 
Farmers'  Bank,  31  W.  Va.  70,  5  S.  E. 
754,  757;  Camden  v,  McCoy,  48  W.  Va. 
377,  381,  37  S.  E.  637;  Crawford  v.  Jar- 
rett,  2  Leigh  630;  Knick  v.  Knick,  75 
Va.  12;  French  v.  Williams,  82  Va.  462, 
4  S.  E.  591;  Talbott  v.  Richmond,  etc., 
R.  Co.,  31  Gratt.  685;  Bank  v.  McVeigh, 
32  Gratt.  530,  531;  Richardson  v.  Plant- 
ers' Bank,  94  Va.  130,  26  S.  E.  413; 
Hansford  v.  Chesapeake  Coal  Co.,  22 
W.  Va.  70,  71;  Caperton  v.  Caperton, 
36  W.  Va.  479,  15  S.  E.  257,  258; 
Scraggs  V.  Hill,  37  W.  Va.  706,  17  S. 
E.  185;  Knowlton  v.  Campbell,  48  W. 
Va.  294,  37  S.  E.  581.  See  Bierne  v. 
Erskine,  5  Leigh  59,  62;  Reherd  v, 
Clem,  86  Va.  374,  10  S.  E.  504. 

The  writing  may  be  read  by  the  light 
of  surrounding  circumstances,  in  order 
to  more  perfectly  understand  the  in- 
tent and  meaning  of  the  parties;  not 
to  add  words  to  the  instrument,  but 
to  ascertain  the  meaning  of  the  words 
used,  when  these  are  used  in  their 
plain,  ordinary,  and  popular  sense. 
Hubble  V.  Cole,  85  Va.  87,  91,  7  S.  E. 
242. 

To  ascertain  the  intent  of  the  parties 
is  said  to  be  the  fundamental  rule  in 
the  construction  of  agreements  (Canal 
Co.  v.  Hill,  15  Wall.  U.  S.  R.  94);  and 
in  such  construction  courts  look  to  the 
language  employed,  the  subject  matter 
and  the  surrounding  circumstances. 
They  are  never  shut  out  from  the  same 
light  which  the  parties  enjoyed  when 
the  contract  was  executed,  and  in  that 
view  they  are  entitled  to  place  them- 
.^elves  in  the  same  situation  which  the 
parties    who    made    the     contract     oc- 


cupied, so  as  to  view  the  circumstances 
as  they  viewed  them,  and  so  to  judge 
of  the  meaning  of  the  words  and  of 
the  correct  application  of  the  language 
to  the  things  described.  Talbott  v. 
Richmond,  etc.,  R.  Co.,  31  Gratt.  685, 
689. 

H  a  writing  is  not  ambiguous,  it 
must  speak  for  itself  by  its  words, 
without  aid  of  any  oral  evidence;  but 
if  it  is  ambiguous,  oral  evidence  is  ad- 
missible to  show  the  occasion  of  the 
contract,  the  situation  of  the  parties, 
the  circumstances  surrounding  them, 
their  subsequent  acts  in  executing  the 
contract,  in  order  to  show  their  inten- 
tion in  making  it;  but  evidence  can  not 
be  received  to  show  their  declarations, 
conversations  or  interlocutions  before 
or  at  the  execution  of  the  contract. 
Uhl  V.  Ohio  River  R.  Co.,  51  W.  Va. 
106,  41  S.  E.  340. 

Parol  evidence  is  admissible  when  it 
establishes  facts  and  circumstances 
which  serve  to  explain  the  true  intent 
and  meaning  of  the  instrument  with- 
out contradicting  or  varying  its  lan- 
guage. When  it  shows  the  surround- 
ing circumstances — the  situation  of  the 
parties,  their  relation  to  each  other 
and  to  the  subject  matter  of  the  agree- 
ment and  the  object  and  purpose  of 
both  parties  in  entering  into  that  agree- 
ment as  avowed  at  the  time  it  was  pre- 
pared and  executed,  and  it  is  not  in- 
consistent with  the  terms  employed  in 
the  writing  to  be  construed.  On  the 
contrary,  it  furnishes  light  by  which 
the  court  is  enabled  to  discern  the  true 
meaning  of  these  terms  as  the  parties 
used  them.  Oral  evidence  to  this  ex- 
tent is  always  admissible  in  the  con- 
struction of  written  instruments  where 
ambiguity  exists.  See  Talbott  v.  Rich- 
mond, etc.,  R.  Co.,  31  Gratt.  685,  689. 
Knick  V.  Knick,  75  Va.  12,  19. 

If  a  written  instrument  is  equivocal 
and  ambiguous,  it  is  not  an  infringe- 
ment of  the  general  rule  against  the 
admissibility  of  parol  evidence  in  the 
case  of  a  written  instrument,  to  per- 
mit  the   circumstances   relating   to   its 
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execution  to  be  shown.  Richardson 
V.  Planters'  Bank,  94  Va.  130,  26  S.  E. 
413,  citing  Crawford  v.  Jarrett,  2  Leigh 
63Q;  Knick  v.  Knick,  75  Va.  12;  Talbott 
V.  Richmond,  etc.,  R.  Co.,  31  Gratt. 
685;  Tuley  v.  Barton,  79  Va.  387; 
French  v,  Williams,  82  Va.  462,  4  S. 
E.   591. 

The  parol  evidence  rule,  as  is  well 
said  in  1  Greenleaf  on  Evidence,  §  277, 
"is  directed  only  against  the  admission 
of  any  other  evidence  of  the  language 
employed  by  the  parties  in  making  the 
contract,  than  that  which  is  furnished 
by  the  writing  itself.  The  writing,  it 
is  true,  may  be  read  by  the  light  of 
surrounding  circumstances,  in  order 
more  perfectly  to  understand  the  in- 
tent and  meaning  of  the  parties;  but 
as  they  have  constituted  the  writing 
to  be  the  only  outward  and  visible  ex« 
pression  of  their  meaning,  no  other  \ 
words  are  to  be  added  to  it  or  sub 
stituted  in  its  stead.  The  duty  of  the  \ 
court  in  such  cases  is  to  ascertain,  not 
what  the  parties  may  have  secretly  in- 
tended, as  contradistinguished  from 
what  their  words  express,  but  what  is 
the  meaning  of  words  they  have  used." 
Walker  v.  Christian,  21  Gratt.  291,  294. 

Contract  Unambiguous. — But  if  the 
intention  of  the  parties  to  a  written 
contract  is  plainly  expressed  and  the 
contract  is  free  from  ambiguity,  it  will 
be  enforced  without  resorting  to  parol 
proof  of  the  surrounding  circumstances. 
Hurst  V.  Hurst,  7  W.  Va.  289;  Mc- 
Guire  V.  Wright,  18  W.  Va.  507;  Depue 
V.  Sergent,  21  W.  Va.  326,  327;  Longr 
V.  Ferine,  41  W.  Va.  314.  23  S.  E.  611; 
Camden  v.  McCoy,  48  W.  Va.  377,  37 
S.  E.  637;  Martin  v.  Monongahela  R. 
Co.,  48  W.  Va.  542.  37  S.  E.  563; 
Bowyer  v.  Martin,  6  Rand.  525;  Harris 
V.  Carson,  7  Leigh  632,  639;  Tait  v. 
Central  Lunatic  Asylum,  84  Va.  271, 
4  S.  E.  697;  Norfolk  Trust  Co.  v.  Fos- 
ter, 78  Va.  413;  Hughes  v.  Tinsley,  80 
Va.  259.  See  Gross  v.  Criss,  3  Gratt. 
262. 

Illustrative  Cases. — Under  the  11th 
section   of   that    act     (1    Rev.    Code, 


p.  171),  any  estate  conveyed  by  deed  or 
will  for  a  wife's  jointure,  in  lieu  of 
dower,  though  not  so  expressed,  may 
be  averred  to  have  been  so  intended^ 
and  parol  or  other  evidence  dehors  the- 
deed  or  will,  is  admissible  as  to  the  rel- 
ative situation  of  the  parties,  and  cir- 
cumstances of  the  testator,  from  which 
such  intention  may  be  inferred. 
Ambler  v.  Norton,  4  Hen.  &  M.  23. 

In  a  suit  to  enforce  the  terms  of  a 
written  agreement,  if  the  intention  of 
the  parties  is  plainly  expressed  and 
the  contract  is  free  from  ambiguity,  the 
same  will  be  enforced,  without  resort- 
ing to  parol  proof  of  the  surrounding 
circumstances.  Camden  v.  McCoy,  48 
W.  Va.  377,  37  S.  E.  637. 

Misspelling  or  Illegibility  of  Name. 
— And  when,  on  account  of  the  mis- 
spelling or  illegibility  of  the  name  of 
the  obligee  or  obligor  of  a  bond,  or  of 
the  maker  or  payee  of  a  note,  it  is 
doubtful  who  the  person  intended  is^ 
parol  evidence  of  the  surrounding  cir- 
cumstances is  admissible,  so  that  the 
court  may  be  placed  as  nearly  as  pos- 
sible in  the  situation  of  the  party 
whose  written  language  is  to  be  inter- 
preted, and  th\is  ascertain  the  person 
intended  by  the  name  employed.  Am- 
bach  V.  Armstrong,  29  W.  Va.  744,  3 
S.   E.   44. 

Contracts  for  Sale  of  Personal  Prop- 
erty.— Parol  evidence  of  surrounding 
circumstances  or  of  the  meaning  of 
technical  terms,  is  admissible  to  aid  in 
the  construction  of  contracts  for  the 
sale  of  personal  property.  Insurance 
Co.  V.  Gamble,  94  Va.  622,  27  S.  E.  463. 

Gifts. — Though  a  bond  or  note  be 
delivered  to  a  person,  and  the  donor 
signs  an  endorsement  on  it  in  these 
words:  "For  value  received  I  assign 
all  my  right  to  title  and  interest  in  this 
bond  or  note  to  donee,"  naming  him; 
yet  such  gift  may  be  shown  by  the 
surrounding  circumstances  to  have 
been  a  gift  causa  mortis  and  not  a 
gift  inter  vivos.  Seabright  v.  Sea- 
bright,   28  W.  Va.  412. 

What   Passes  by   Deed. — M.,*  in   his 
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Jifetime,  owned  a  tract  of  land  over 
which  from  cast  back  street  of  a  town 
^tnd  across  to  the  back  road,  was  a 
roadway  fenced  on  both  sides,  both 
termini  being  on  said  tract.  He  con- 
veyed part  to  F.,  which  part  the  road- 
way traversed  as  well  as  the  part  re- 
tained. The  deed  did  not  recite  that 
he  owned  the  whole  tract,  nor  state 
that  he  retained  the  balance,  but  says: 
"The  right  of  way,  as  used  now  and 
heretofore,  from  east  back  street  of 
said  town  leading  by  the  old  stone 
house  to  the  back  mill  road,  is  re- 
served to  M.,  his  heirs  and  assigns." 
After  M.'s  death,  the  part  retained  by 
him  was  conveyed  to  W.  F.  contended 
that  the  roadway  reserved  by  M.  was 
in  gross,  and  did  not  pass  to  W.  with 
the  land  conveyed  to  him.  W.  con- 
tended that  the  roadway  was  appur- 
tenant to  the  land  retained  by  M.  and 
passed  with  it  to  himself.  "Hence,  the 
absolute  necessity,  if  the  substance, 
^nd  not  the  shadowy  form,  of  the  con- 
tract, is  to  be  looked  to,  of  resorting 
to  extrinsic  evidence  to  ascertain  the 
true  intent  and  meaning  of  the  parties, 
by  having  recourse  to  the  circum- 
stances which  surround  them  at  the 
time,  and  in  the  light  of  which  they 
executed  the  contract."  French  z'. 
Williams,  82  Va.  462,  468,  4  S.  E.  591. 
To  Change  Time  of  Vesting  of  Title. 
— S.  H.  (and  wife),  the  rightful  owner 
in  fee  simple  of  a  tract  of  land,  and 
the  father  of  G.  L.  Hurst,  conveyed, 
by  deed  dated  the  9th  day  of  Decem- 
ber, iSfia.  to  G.  h.  H.  said  tract  of 
land,  situate  in  Harrison  county.  West 
Virginia.  In  the  early  portion  of  the 
deed,  the  consideration  of  the  same  is 
>tated  to  be  one  dollar.  The  land  is 
described  in  the  deed  by  metes  and 
bounds  and  as  containing  one  hundred 
and  sixty-one  and  one-half  acres  **to 
have  and  to  hold  the  above-described 
tract  of  land  with  its  appurtenances, 
to  the  said  G.  L.  H..  and  his  heirs,  and 
assigns  forever.  And  S.  H.  and  wife 
covenant  to  and  with  the  said  G.  L. 
H.,   his  lieirs   and   assigns,   to   warrant 


and  defend  generally  the  above-de- 
scribed tract  or  parcel  of  land  to  the 
said  G.  L.  H.,  his  heir,  etc."  In  the 
deed,  immediately  after  the  last-recited 
clause,  are  the  following  clauses,  the 
one  immediately  following  the  other, 
viz.:  "It  is  fairly  understood  that  the 
above-described  tract  or  parcel  of  land 
is  to  be  the  said  G.  L.  H.'s  share  of 
his  fahter's,  S.  H.'s,  estate.  And  it  »s 
further  understood  that  I.  S.  H.,  hold 
a  life  interest  in  the  above  describe*! 
tract  of  land."  Held,  that  the  deed 
is  not  so  ambiguous  as  to  admit  of 
the  introduction  of  such  parol  evidence 
for  the  purpose  of  determining  the 
true  intent  and  meaning  of  the  parties 
by  the  language  employed  in  the  deed, 
or  to  show  that  it  was  the  purpose  and 
intent  of  the  parties  at  the  execution 
of  the  deed,  that  the  deed  should  pass 
to  G.  L.  H.,  an  estate  in  fee  simple, 
to  take  effect  at  the  execution  and  de- 
livery thereof,  and  not  an  estate  in 
fee  simple  to  take  effect  at  the  death 
of  S.  H.  Hurst  V.  Hurst,  7  W^  Va. 
339. 

Leases. — "Appellants  rely  upon  the 
case  of  Heatherly  v.  Bank,  31  W.  Va. 
70  (syl.  pt.  1),  where  it  is  held,  that: 
*If  the  language  of  a  written  ag^reement 
is  on  its  face  ambiguous,  the  court  will 
look  at  the  surrounding  circumstances, 
at  the  situation  of  the  parties  and  the 
subject  matter  of  the  contract,  and  at 
the  acts  done  by  the  parties  under  it, 
for  aid  in  giving  a  construction  of  its 
language,  but  not  to  the  verbal  decla- 
ration of  the  parties.'  In  that  case  the 
issue  was  between  the  principal  parties 
to  the  contract  and  not  between  the  in- 
dividuals constituting  one  of  the  par- 
ties to  the  contract,  as  in  case  at  bar, 
where  there  is  no  contract  or  sem- 
blance of  a  contract  contained  in  the 
lease  as  between  themselves;  but  they 
bear  certain  relations  to  the  contract 
and  to  each  other  which  it  is  incum- 
bent upon  the  court  to  ascertain  and 
settle  and  for  that  purpose  'the  court 
will  look  at  the  surrounding  circum- 
stances, at  the  situation  of  the  parties 
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and  the  subject  matter  of  contro- 
versy/ "  Rymer  v.  South  Pcnn  Oil  Co., 
54   W.   Va,   530,  46   S.   E.   559. 

Although  a  renewal  or  continuance 
receipt  of  a -policy  of  insurance,  so  far 
as  it  operates  as  a  contract,  can  not 
be  explained  or  contradicted  by  any 
parol  evidence  yet,  if  it  is  on  its  face 
ambiguous,  the  meaning  of  the  parties 
may  be  shown  by  proving  the  situation 
of  the  parties  to  the  contract,  the  cir- 
cumstances surrounding  them  when  the 
renewal  receipt  was  given,  and  their 
subsequent  conduct  in  carrying  into 
effect  their  written  contract.  For  thi^ 
kind  of  parol  evidence,  though  not  the 
verbal  declarations  of  parties,  can  al- 
ways be  received  to  explain  the  mean- 
ing of  parties,  whenever  any  writtvii 
contract  is  ambiguous  on  its  face. 
Sheppard  v.  Peabody  Ins.  Co.,  21  \V. 
Va.    368,    382. 

If  such  receipt  be  ambiguous  on  its 
face,  it  may  be  explained  by  the  situ- 
ation of  the  parties  or  by  the  surrcund- 
mg  circumstances  existing  when  it  was 
executed,  but  not  by  verbal  declarations 
of  the  parties.  Sheppard  v.  Peabody 
Ins.  Co.,  21  W.  Va.  368. 

Though  an  order  drawn  on  a  partic- 
ular fund  or  debt  does  not  specify  what 
fund  or  debt  it  is  drawn  upon,  yet  sur- 
rounding circumstances  and  parol  evi- 
dence may  be  introduced  to  show  that 
it  was  drawn  on  a  particular  fund  or 
debt,  and  that  it  was  intended  to  be  an 
assignment  of  the  same.  First  Xat. 
Bank   v.   Kimberlands,  16   W.   Va.   555. 

Execution  of  Instrument. — In  Craw- 
ford V.  Jarrett,  2  Leigh  630,  it  was  held, 
that  in  cases  of  equivocal  written  in- 
struments, the  circumstances  under 
which  they  were  made  may  be  let  in 
to  explain  their  meaning;  and  in  that 
case  parol  evidence  of  the  time  and 
manner  of  the  execution  and  delivery 
(»f  the  written  promise  was  admitted  to 
show,  that  a  party  who  had  signed  but 
whose  name  was  not  in  the  body  of 
the  instrument,  was  jointly  bound  with 
those  named.  There  no  new  words 
were    added    to    the    instrument.     The 


proof  was  consistent  with  the  terms  of 
the  instrument,  and  the  only  effect  of 
the  oral  evidence  was  to  enable  the 
court  to  read  the  writing  by  the  light 
of  surrounding  circumstances,  that  it 
might  ascertain  the  meaning  of  the 
parties,  Towner  v.  Lucas,  13  Gratt 
705,  711. 

Equivocal  Endorsements. — W.  H.  S. 
executes  his  bond  to  F.  S.  for  foui 
th'ousand  dollars,  payable  four  year.-- 
after  date.  At  the  time  and  imme- 
diately after  W.  H.  S.  signs  the  bond. 
F.  S.  endorses  on  the  back  thereof  a? 
follows:  "Memorandum.  If  I  do  not 
collect  the  money  due  on  the  within 
note  of  my  nephew,  W.  H.  S.  during 
my  life,  then  it  is  never  to  be  col 
lected;  and  I  give  it  to  him,  F.  S."  The 
endorsement  being  equivocal  in  it> 
character,  all  the  circumstances  attend- 
ing the  transaction,  the  contemporane- 
ous conduct  and  declarations  of  tht 
parties,  evidence  of  their  purposes  and 
motives,  may  be  looked  to  as  showing 
what  kind  of  instrument  was  within 
their  contemplation  and  design.  And 
held  this  endorsement  a  part  of  the 
bond  and  irrevocable  without  destroy- 
ing the  bond.  Smith  v.  Spiller,  10 
Gratt.   318. 

b.   Acts  Done  by  Parties  under  Instru- 
ment. 

When  the  language  of  a  written  in- 
strument on  its  face  is  ambiguous,  the 
courts  will  look  at  the  surrounding  cir- 
cumstances existing  when  it  was  made, 
at  the  situation  of  the  parties  and  the 
subject  matter,  and  will  even  call  in 
aid  the  acts  done  by  the  parties  under 
it,  as  affording  a  clue  to  the  intention 
of  the  parties.  Scraggs  v.  Hill,  37  W. 
Va.  706,  17  S.  R.  185;  Heatherly  v. 
Farmers*  Bank,  31  W.  Va.  70,  5  S.  E. 
754;  Camden  v.  McCoy,  48  W.  Va.  377, 
37  S.  E.  637;  Crislip  v.  Cain,  19  W.  Va. 
438,  441;  Knowlton  v.  Campbell,  48  W. 
Va.  294,  37  S.  E.  581. 

"Where  the  meaning  of  an  instru- 
ment is  doubtful,  evidence  of  the  acts 
of  the  parties  may  be  admitted  to  show 
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the  intent.  2  Devlin  on  Deeds,  §  840; 
Bank  v.  McVeigh,  32  Gratt.  530,  541; 
Knick  V.  Knick,  75  Va.  12,  20;  Grubb 
V.  Burford,  98  Va.  553,  558,  37  S.  E.  4, 
and  King  v.  Norfolk,  etc.,  R.  Co.,  99 
Va.  625,  39  S.  E.  701."  Glenn  v.  Au- 
gusta Perpetual  Bldg.,  etc.,  Co.,  99  Va. 
695,   701,   40   S.    E.    25. 

Where  ambiguity  exists,  to  ascertain 
the  meaning  we  may  look  to  acts  done 
by  the  parties  in  execution  of  the  con- 
tract, as  such  acts  reflect,  probably 
truly,  the  intent  in  making  it.  Titche- 
nell  V.  Jackson,  26  W.  Va.  460.  "Tell 
me."  said  Lord  Chancellor  Sugden, 
"what  you  have  done  under  such  a 
deed,  and  I  will  tell  you  what  that  deed 
means."  2  Whart.  Ev.,  §  941.  Caper- 
ton  V.  Caperton,  36  W.  Va.  479,  15  S. 
E.   257,  260. 

Parol  evidence  as  to  acts  or  declara- 
tions of  the  parties,  at  the  time  of  the 
execution  of  the  deed,  or  afterwards  is 
inadmissible  and  incompetent  as  evi- 
dence to  enlarge,  restrict,  explain  or 
alter  the  intention  of  the  parties,  as 
expressed  in  the  deed,  or  to  vary  the 
legal  effect  thereof  clearly  manifested 
by  the  deed  itself.  Hurst  v.  Hurst,  7 
W.  Va.  289,  299,  citing  Pasley  v.  Eng- 
lish, 5  Gratt.  141. 

"If  we  consider  the  writing  ambigu* 
OU8  as  to  this  matter  of  taxes,  then  we 
can  avail  ourselves  of  Capcrton's  ac- 
tion under  it  to  show  the  purpose  or 
understanding  of  the  parties.  As 
against  the  view  above  taken,  that  the 
instrument  itself  imports  gross  pro- 
ceeds, we  are  told  that  the  word  'pro- 
ceeds' has  two  meanings — gross  and 
net  proceeds.  Then  the  writing  is  am- 
biguous in  a  legal  sense;  for,  if  there 
be  two  things  to  which  the  language 
of  a  writing  may  indifferently  apply, 
there  is  ambiguity.  1  Greenl.  Ev.,  § 
297;  2  Whart.  Ev.  937.*'  Caperton  v. 
Caperton,  36  W.  Va.  479,  15  S.  E.  257, 
260. 

c.    Verbal   Declarations  of  Parties. 

Even  when  the  language  of  a  writ- 
ten agreement  is  ambiguous  on  its  face, 


a  court  will  never  resort  to  the  verbal 
declarations  of  the  parties  either  before^ 
at  the  time  of,  or  after  the  execution 
t)f  the  contract,  to  aid  it  in  giving  con- 
struction to  its  language.  Scraggs  v. 
Hill,  37  W.  Va.  706,  17  S.  E.  185; 
Titchenell  v.  Jackson,  26  W.  Va.  460, 
469;  Crislip  v.  Cain,  19  W.  Va.  438; 
Uhl  V.  Ohio  River  R.  Co.,  51  W.  Va. 
106,  41  S.  E.  340;  Hansford  v.  Chesa- 
peake Coal  Co.,  22  W.  Va.  70,  71; 
Caperton  v.  Caperton,  36  W.  Va.  479, 
15  S.  E.  257,  258;  Knowlton  v.  Camp- 
bell, 48  W.  Va.  294,  37  S.  E.  581;  Long 
V.  Perine,  41  W.  Va.  314,  23  S.  E.  611. 

If  a  written  contract  is  on  its  face 
ambiguous,  the  surrounding  circum- 
stances, the  situation  of  the  parties, 
and  the  subject  matter  of  the  contract, 
and  acts  done  by  the  parties  under  it, 
may  be  considered  as  aid  in  giving  it 
construction,  but  not  the  verbal  decla- 
rations of  the  parties.  Caperton  v. 
Caperton,  36  W.  Va.  479,  15  S.  E.  257, 
citing  Crislip  v.  Cain,  19  W.  Va.  438, 
440;  Titchenell  v,  Jackson,  26  W.  Va. 
460. 

A  court  can  consider  no  sort  of  parol 
evidence,  such  as  the  declarations  of 
the  parties  before,  at  the  time  of,  or 
after  the  execution  of  a  contract  in 
writing;  nor  can  the  court  call  in  aid 
any  kind  of  parol  testimony  to  alter, 
explain,  or  modify  a  written  contract, 
if  it  is  free  from  ambiguity  on  its  face. 
Martin  v.  Monongahela  R.  Co.,  48  W. 
Va.  542,  37  S.  E.  563. 

It  is  true  that  when  the  language  of 
a  written  agreement  is  susceptible  of 
more  than  one  interpretation,  that  is 
tb  say,  is  on  its  face  ambiguous,  it  has 
been  held,  that  the  courts  will  look  at 
the  surrounding  circumstances  exist- 
ing, when  the  contract  was  made,  at 
the  situation  of  the  parties  and  the  sub- 
ject matter  of  the  contract,  and  will 
sometimes  even  call  in  aid  the  acts 
done  by  the  parties  under  it,  as  afford- 
ing a  clue  to  the  intention  of  the  par- 
ties; but  the  court  never  resorts  in 
such  a  case  to  the  verbal  declarations 
of    the    parties,    either    before,    at    the 
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time  of  or  after  the  execution  of  the 
contract,  to  aid  in  giving  construction 
to  its  language.  Findley  v.  Armstrong, 
23  W.  Va,  113,  126. 

.It  is  well  settled  that  the  verbal  dec- 
larations of  the  parties  are  not  admis- 
sible to  explain  the  meaning  of  an  am- 
biguous written  contract.  Caperton  v, 
Caperton,  3«  W.  Va.  479,  15  S.  E.  257, 
citing  Titchenell  v.  Jackson,  26  W.  Va. 
460;  Crislip  v,  Cain,  19  W.  Va.  438, 
441. 

"When  the  language  of  a  written 
agreement  is  susceptible  of  more  than 
one  interpretation,  that  is  to  say,  is 
on  its  face  ambiguous,  it  has  been  held, 
that  the  courts  will  look  at  the  sur- 
rounding circumstances  existing,  when 
the  contract  was  made,  at  the  situation 
of  the  parties  and  the  subject  matter 
of  the  contract,  and  will  sometimes 
even  call  in  aid  the  acts  done  by  the 
parties  under  it  as  affording  a  clue  to 
the  intention  of  the  parties;  but  the 
court  never  resorts  in  such  a  case  to 
the  verbal  declaration  of  the  parties 
cither  before,  at  the  time  or  after  the 
execution  of  the  contract  to  aid  it  in 
giving  a  construction  to  its  language. 
See  Hurst  v.  Hurst,  7  W.  Va.  289,  299." 
Crislip  V.  Cain,  19  W.  Va.  438. 

But  in  one  case  it  was  said:  ''In  as- 
certaining what  the  intention  of  the 
parties  was  at  the  inception  of  the 
transaction,  it  is  proper  to  consider  the 
parol  declarations  of  the  parties  and 
the  evidence  of  other  witnesses,  to- 
gether with  the  situation,  circum- 
stances, and  conduct  of  the  parties  re- 
specting such  transaction  prior  to,  at 
the  time  of,  and  after  the  execution  of 
the  deed."  Sadler  v.  Taylor,  49  W. 
Va.  104,  38  S.  E.  583. 

4.    To    Ascertain   or    Explain    Subject 

Matter, 
a.  In  General. 

It  has  been  held  repeatedly,  that 
when  the  language  of  a  written  instru- 
ment such  as  a  contract  is  susceptible 
of  more  than  one  interpretation,  that 
is  to  say,  is  on  its  face  equivocal  and 
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ambiguous,  the  courts  will  look  at  its 
siibject  matter,  as  affording  a  clue  to 
the  iatention  of  the  parties.  Hurst  v. 
Hurst,  7  W.  Va.  289,  299;  Crislip  v, 
Cain,  19  W.  Va.  438,  441;  Titchenell  v. 
Jacki«n,  26  W.  Va.  460;  Heatherly  v. 
Farmers*  Bank,  31  W.  Va.  70,  5  S.  E. 
7i4;  Camdea  v.  McCoy,  48  W.  Va.  a77, 
37  S.  E.  637;  Talbot  v.  Richmond,  etc., 
R.  Co.,  31  Gratt.  686;  Knick  v,  Knick, 
75  Va.  12. 

This  court,  in  Bank  v.  McVeigh,  32 
Gratt.  530,  citing  Talbott  v.  Richmond, 
etc.,  R.  Co.,  31  Gratt.  6S6,  said:  "To 
ascertain  the  intent  of  the  parties  is 
the  fundamental  rule  in  the  construc- 
tion of  agreements;  and  in  such  con- 
struction, courts  look  to  the  language 
employed,  the  subject  matter,  and  the 
surrounding  circumstances.  They  are 
never  shut  out  from  the  same  light 
which  the  parties  enjoyed  when  the 
contract  was  executed,  and  in  that  view 
they  are  entitled  to  place  themselves 
in  the  same  situation  which  the  par- 
ties who  made  the  contract  occupied, 
s«  as  to  view  the  circumstances  as  they 
viewed  them,  and  so  to  judge  of  the 
meaning  of  words  and  of  the  correct 
application  of  the  language  to  the 
things  described."  French  v.  Williams, 
82  Va.  462,  4  S.  E.  591. 

"It  is  true  that  rules  of  law,  as  well 
as  rules  of  language,  may  interfere  to 
prevent  a  construction  of  the  instru- 
ment in  accordance  with  the  intent  of 
the  parties  (2  Pars.  Cont,  8th  Ed.), 
top  p.  498);  and  that,  except  in  a  lim- 
ited sense,  wc  can  not  travel  outside 
the  'four  corners  of  the  paper,'  but 
must  take  the  words  as  there  written, 
in  their  ordinary  sense,  as  indicating 
the  intent  and  incidents  the  law  im- 
putes. Yet  it  is  often  impossible  to 
tell  what  a  man  has  said,  as  to  the 
subject  matter  of  the  contract,  until 
the  words  used  have  been  translated 
into  things  and  facts  by  parol  evidence, 
thus  ascertaining  what  he  meant  to  say. 
Any  relevant  evidence  therefore,  which 
fairly  partakes  of  the  nature  of  expla- 
nation of  the  subject  matter,  and  is  rea- 
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sonaWy  calculated  to  ^ce  the  c*«rt  qualities  aad  nature  of  the  subject  to 
in  the  situation  of  the  coiUractinf  par-  .  which  the  iastniment  refers.  If  a  deed 
ties,  will,  in  general,  be  r«€ei¥e4.  See  may  be  construed  by  the  aid  of  parol 
Best,  Ev.  (Chamber lay ne's  Ed.),  §  tZO,  '  evidence  of  the  nature  and  qualities  of 
note  c,  and  cases  cited."  Tkomas  v.  the  properties  conveyed,  there  certainly 
Lynn,  40  W.  Va.  122,  20  S.  E.  878,  can  be  no  objection  to  the  admission  of 
881.  such    evidence    to    show    the   character 

Oral  evidence  is  admissible  to  apply  of  the  property  in  a  case  where  the 
the  instrument  to  the  subject  matter,  construction  of  the  deed  is  not  in- 
to enable  us  to  execute  it.  1  GreenL  volved.  The  question  presented  on  the 
Ev.,  §§  286,  2Si.  Where  a  description  |  evidence  objected  to  is  not  one  of  con- 
in  a  deed  or  other  document  is  appli-  '  struction  of  the  bond  and  lease,  nor 
cable  to  two  or  more  objects,  parol  docs  it  arise  between  the  parties 
evidence  is  admissible  to  distinguish  thereto,  nor  can  the  determination  of 
between  the  objects,  as  well  as  to  iden-  j  it  either  way  affect  or  change  their 
tify  that  intended  by  the  parties.  2  rights  er  obligations  as  they  stand  upon 
Whart.  Ev.,  §  944.  Johnson  v.  Burns,  these  instruments;  but  it  is  as  to  the 
39  W.  Va.  658,  20  S.  E.  686,  687.  j  peculiar   nature   and   properties    of   the 

As  it  is  a  leading  rule,  in  regard  I  estate  conveyed,  in  respect  to  which 
to  written  instruments,  that  they  are  to  ,  these  papers  are  silent;  or,  in  other 
be  interpreted  according  to  their  sub-  i  words,  whether  that  estate  as  con- 
ject  matter,  nt  is  obvious  that  parol  veyed  takes  the  character  and  legal 
or   verbal   testimony   must  be   resorted    properties  of  an  advancement,  or  those 


to,  in  order  to  ascertain  the  nature  and 
qualities  of  the  subject  to  which  the 
instrument  refers,  for  these  are  not  to 
be  found  in  the  instrument.     Evidence 


of  a  full  and  absolute  gift,  without  a 
view  to  a  portion  or  settlement.  The 
nature  of  the  estate  in  these  respects 
follows    the    intention    of    the    donor, 


which  is  calculated  to  explain  the  sub-  ^  and  that  intention,  as  we  understand 
ject  of  an  instrument  is  essentially  dif-  '  the  authorities,  may  be  ascertained  by 
fcrent  in  its  character  from  evidence  j  parol  evidence  of  the  donor's  dcclara- 
of  verbal  communications  respecting  tion  at  the  time  of, executing  the  con- 
it.  Whatever,  therefore,  indicates  the  '  veyance,  or  of  the  donee's  admissions 
nature  of  the  subject  is  a  just  medium  afterwards,  or  by  proof  €>f  facts  and 
of   interpretation   of   the   language   and  ,  circumstances  from  which  the  intention 


meaning  of  the  parties  in  relation  to 
it.  Hubble  v.  Cole,  85  Va.  87,  91,  7 
S.    E.   242. 

"Ordinarily,    parol    evidence    is     not 


may  be  inferred."     Bruce  v.  Slemp,  83 
Va.    352,    354,    4    S.    E.    692. 

Assignments. — "While      the      subject 
matter  of  the  assignment,  viz.,  the  bond. 


admissible  to  add  to,  vary,  or  contra-  can  not  be  varied  or  contradicted,  or 
diet  a  written  instrument.  We  do  not  even  qualified,  inconsistently  with  the 
think,  said  Cochran,  J.,  in  Parks  v.  written  terms  of  the  contract,  yet  that 
Parks,  19  Md.,  that  rule  can  operate  to  does  not  prevent  the  court  from  put- 
exclude  such  evidence  when  offered  to  ting  itself  in  the  place  of  the  contract- 
show  the  particular  character  of  the  ing  parties,  and,  thus  placed,  read  the 
subject  matter  of  a  deed  collaterally  assignment,  and  apply  it  to  the  re- 
adduced  to  support  or  oppress  a  con-  siiscitated  bond  as  its  proper  subject 
trovcrtcd  right  to  other  property  than  matter  shorn  of  the  trust  lien,  which 
that  described  by  the  deed.  It  is  a  j  would  have  been  'ts  incident  in  the 
settled  matter  that  written  instruments  .  case  of  an  ordinary  assignment;  for  it 
are  to  be  interpreted  according  to  their  i  is  by  no  means  a  necessary  or  insepar- 
subject  matter,  and  that  parol  evidence  ,  able  incident."  Thomas  v.  Lynn,  40  W. 
may    be    introduced    to    ascertain    the  ,  Va.  122,  20  S.  E.  878,  882. 
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b.    Application  of   Ghrant  to   Its  Sub- 
ject Matter. 

Evidence  aliunde  is  admissible  in  all 
cases  where  there  is  a  doubt  as  to  the 
true  location  of  the  survey,  or  a  ques- 
tion as  to  the  application  of  a  grant  to 
its  proper  subject  matter.  Reusens  v. 
Lawson,  %1  Va.  226,  235,  21  S.  E.  347; 
Perry  v.  Elliott,  101  Va.  709,  711,  44 
S.  E.  91»;  Flemings  v.  Willis,  2  Call  5; 
Mayo  V.  Murchie,  3  Munf.  358;  Baker 
V.  Seekright,  1  Hen.  &  M.  177;  Car- 
rington  v.  Goddin,  13  Gratt.  587. 

Evidence  aliunde  is  always  admissi- 
ble where  there  is  a  question  as  to  the 
application  of  a  grant  to  its  proper 
subject  matter.  It  is  not  a  question  of 
construction,  but  of  location.  It  is  a 
question  of  fact  to  be  determined  by 
the  jury  by  the  aid  of  extrinsic  evi- 
dence. Reusens  v.  Lawson,  91  Va.  226, 
235,  21  S.  E.  347;  New  River  Mineral 
Co.  V.  Painter,  100  Va.  507,  511,  42  S. 
E.  300. 

Application  of  the  description  in  a 
deed  to  the  land  is  for  the  jury,  and 
parol  evidence  is  admissible  to  aid  in 
making  the  application,  but  it  can  not 
be  used  to  enlarge  the  description. 
Snooks  V.  Wingfield,  52  W.  Va.  441, 
442.  44  S.  E.  277. 

Extrinsic  evidence  is  admissible  to 
identify  granted  premises,  and  to  apply 
the  grant  to  its  proper  subject  matter. 
This  is  not  a  question  of  construction, 
but  of  location,  to  be  determined  by 
the  jury  by  the  aid  of  such  extrinsic 
evidence.  New  River  Mineral  Co.  v. 
Painter,  100  Va.  507,  42  S.  E.  300. 

Where  land  is  conveyed  by  a  general 
description,  extrinsic  evidence  is.  ad- 
missible to  ascertain  the  location  of 
adjoining  tracts  called  for,  so  as  to 
apply  the  conveyance  to  its  proper  sub- 
ject matter.  If  with  the  aid  of  these 
the  land  granted  can  be  sufl'iciently 
identified  it  is  all  that  is  necessary. 
Sulphur  Mines  Co.  v.  Thompson,  93 
Va.   29;{,  25   S.   E.  232. 

"The  construction  of  the  terms  used 
in  a  deed,  aside  from  extraneous  evi- 
dence,  is   for   the   court."     Jones    Real 


Prop.  Conv.,  §  339.  "The  question  of 
the  application  of  a  description  to  its 
proper  subject  matter  is  for  the  jury, 
who  may  have  the  aid  of  all  competent 
extrinsic  evidence.  The  question  of  the 
identity  of  the  location  is  always  one 
of  fact,  for  the  jury."  Jones  Real 
Prop.  Conv.,  §  339.  "Parol  evidence  is 
admissible  to  apply  the  description  to 
the  parcel  intended  to  be  conveyed, 
when  the  terms  used  in  the  deed  leave 
it  uncertain  what  property  was  in- 
tended to  be  embraced  in  it.  Such  evi- 
dence can  not  be  used  to  enlarge  the 
scope  of  the  descriptive  words,  but 
only  to  fit  them  to  the  land  intended 
to  be  described."  Jones  Real  Prop. 
Conv.,  §  339.  Snooks  v.  Wingfield,  52 
W.   Va.  441,  446,   44   S.   E.   277. 

Illustrative  Cases. — When  a  deed  de- 
scribes the  property  thereby  conveyed 
as  real  estate  situated  in  a  certain  town 
and  known  on  the  plat  of  said  town  as 
Lot  No.  30,  Block  7,  the  identity  of 
the  plat  may  be  shown  by  parol  evi- 
dence, and,  when  shown,  the  plat  be- 
comes a  part  of  the  deed  as  full  as  if 
it  were  set  out  in  it.  Snooks  v.  Wing- 
field, 52  W.  Va.  441,  44  S.  E.  277. 

When  a  plan  of  premises  is  referred 
to  in  the  grant  or  deed,  it  becomes,  by 
legal  construction,  a  part  of  the  grant 
ordered,  and  is  not  explainable  by  evi- 
dence aliunde  any  further  than  if  in- 
serted in  the  deed  or  grant.  Hutch. 
Land  Title,  §  517.  Snooks  v.  Wing- 
field, 52  W.  Va.  441,  445,  44  S.  E.  277. 

If  B.  agree  to  sell  W.  so  many  acrfs 
of  land  lying  on  a  certain  creek,  etc., 
without  specifying  any  boundaries;  but 
a  particular  tract  is  shown  to  W.  as  the 
land  embraced  by  the  agreement;  and 
they  accordingly  enter  into  a  contract 
under  hand  and  seal;  parol  evidence  is 
admissible  to  show  that  B.  either  had 
no  land  at  all  on  that  creek,  etc.,  or  not 
that  particular  tract  which  it  was  un- 
derstood by  the  parties  was  compre- 
hended in  the  agreement.  Buster  v. 
Wallace,  4  lien.  &  M.  82. 

T.  leases  land  to  E.  by  deed  which 
is  executed  by   E.,  and  he  thereby  ac- 
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knowledges  that  he  is  in  possession 
tinder  the  lease,  and  covenants  to  re- 
store the  possession  at  the  end  of  the 
term.  E.  holds  over  after  the  term 
expires  for  seven  years;  and  whilst  in 
possession  executes  a  deed  by  which 
he  conveys  a  part  of  the  leased  premi- 
ses to  A.  in  fee  simple,  with  a  covenant 
of  warranty,  and  puts  A.  in  possession 
and  disclaims  to  hold  under  T.  T.  then 
institutes  a  proceeding  of  unlawful  de- 
tainer against  £.  and  A.  Held,  that 
T.*s  recovery  is  not  to  be  confined  to 
the  land  in  the  actual  occupancy  of  £. 
and  A.,  but  he  is  entitled  to  recover  all 
the  land  demised;  and  he  may  show  by 
parol  testimony  what  constituted  the 
demised  premises.  Emerrck  v.  Tav- 
encr,  9  Gratt.  220,  58  Am.  Dec.  «17, 
citing  Crawford  v.  Morris,  5  Gratt.  90. 
Burden  of  Proof.— Where  the  de- 
scription of  the  subject  matter  of  a 
deed  is  too  vague  and  uncertain  to  be 
self-explanatory,  the  burden  rests  upon 
those  claiming  under  it  to  show  by  evi- 
dence aliunde  to  what  it  truly  applies. 
In  the  case  in  judgment,  both  the 
pleadings  and  proofs  show  that  the 
land  in  controversy  was  not  embraced 
in  the  deed  of  trust  asserted  as  a  lien 
thereon.  Peery  v.  Elliott,  101  Va.  709, 
44   S.    E.   919. 

6.    Identification  of  Parties. 

"But  this  is  not  contradicting  the 
return;  it  is  simply  the  use  of  oral  evi- 
dence to  show  to  what  person,  to  what 
particular  person,  that  return  applies,  on 
which  R.  E.  Morgan  the  writ  was 
served.  It  does  not  contradict  a  letter 
of  that  return,  because  that  return  does 
not  tell  us  whether  the  service  was  on 
Rufus  E.  Morgan  or  Robert  E.  Morgan, 
and  is  thus  ambiguous,  applying  as  well 
to  the  one  man  as  to  the  other,  and 
thus  producing  an  uncertainty  which 
can  be  removed  only  by  oral  evidence 
to  apply  the  writing  to  the  object 
matter  or  person  to  which  it  relates. 
1  Greenleaf  Ev.  290;  Simpkins  v.  White, 
43  W.  Va.  125;  Foley  v.  Ruley,  43  W. 
Va.   513,   520,   27   S.    E.  268;   Shirley  v. 


Long,  9   Rand.   735,  748."     SHngluff  v. 
Gainer,  49  W.  Va.  7,  11,  37  S.  E.  771. 

Mistake  in  Address. — A  letter  of 
credit  addressed  to  W.  &  W.  may  be 
proved  to  have  been  intended  for  W.» 
W.  &  Co.,  so  as  to  hold  the  writer 
bound  to  the  latter  upon  it  Wads- 
worth  V.  Allen,  8  Gratt.  174,  56  Am. 
Dec.  137. 

•.  Ptirpoae  and  Intention  of  Parties. 

And  in  delivering  the  opinion  of  the 
supreme  court  of  the  United  States  in 
Bink  V.  Bink,  8  Otto  514,  Mr.  Justice 
Field  said:  *'The  rule  which  excludes 
parol  testimony  to  contradict  or  vary 
a  written  instrument  has  reference  to 
the  language  used  by  the  parties;  that 
can  not  be  qualified  or  varied  from  its 
natural  import,  but  must  speak  for  itself. 
The  rule  does  not  prohibit  an  inquiry 
into  the  object  of  the  parties  in  exe- 
cuting and  receiving  the  instrument." 
Solenberger  v.  Gilbert,  86  Va.  778,  788,. 
11  S.  E.  789. 

While  prior  or  contemporaneous  dec- 
larations of  parties  contracting  can 
not  be  received  to  interpret  an  unam- 
biguous written  contract,  yet  evidence 
that  certain  alterations  from  the  first 
draft  of  the  contract  were  made  by  the 
parties  before  its  execution  is  admissi- 
ble to  show  the  real  intentions.  Pan- 
cake V.  George  Campbell  Co.,  44  W. 
Va.  82,  28  S.   E.  719. 

Mode  of  Measuring  Logs. — A  writ- 
ten contract  shows  that  logs  are  pur- 
chased at  a  given  price  per  cubic  foot, 
no  mode  of  measurement  being  speci- 
fied by  it.  Evidence  is  admissible  to 
prove  a  contemporaneous  oral  agree- 
ment that  a  certain  mode  of  measure- 
ment is  to  be  applied.  "Does  the  evi- 
dence of  an  agreement  to  pay  by  a 
measure  giving  solid  cubical  contents 
vary  or  contradict  the  terms  of  the 
contract,  or  add  anything  to  or  explain 
them  by  showing  something  in  con- 
flict with  its  terms?  I  think  not  That 
contract  says  that  so  much  per  cubic 
foot  is  to  be  paid,  but  is  silent  as  to 
the    mode    of    measurement    by    which 
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the  number  of  cubic  feet  shall  be  as- 
certained. Scribner's  book  is  applied 
by  the  law  as  the  rule  of  measurement, 
but  we  find  that  it  gives  two  modes 
of  measurement  for  ascertainment  of 
cubical  contents— one  ascertaining  the 
solid  contents  of  spars  or  other  round 
timber,  the  other  the  contents  after 
bringing  the  logs  to  a  square.  Now, 
certainly  the  parties  could  apply  either 
by  incorporating  it  in  the  contract. 
They  did  not  do  so.  Then  which  shall 
apply?  Is  it  possible  that  an  oral 
agreement  that  one  of  them  shall  be 
used  can  not  be  shown?  It  does  not 
contradict  or  vary  the  writing,  for  that 
contains  in  its  terms  not  a  syllable  on 
the  point.  It  affords  explanation  by 
showing  the  intention  of  the  parties, 
but  does  not  vary  or  contradict  the 
writing."  Johnson  v.  Burns,  39  W.  Va. 
658,  20  S.  E.  686,  687. 

Crops  on  Land  Sold. — It  is  not  error 
to  admit  evidence  of  the  intention  of 
the  parties  to  a  deed  that  the  purchaser 
should  have  the  growing  crop,  that  evi- 
dence being  in  harmony  with  the  deed. 
Robinson  v,  Pltzer,  a^W.  Va.  335. 

Merger. — ^Whatever  may  be  the  rule 
as  to  the  introduction  of  parol  evidence 
where  the  higher  security  shows  upon 
its  face  that  it  was  given  for  the  same 
debt  as  the  simple  contract,  and  does 
not  show  that  it  was  given  as  collateral 
to  it,  it  would  seem  clear  that  if  the 
party  relying  upon  the  merger  or  ex- 
tinguishment of  the  simple  contract,  as 
a  defense  to  an  action  upon  it,  is  com- 
pelled to  resort  to  evidence  other  than 
that  furnished  by  the  higher  security 
in  order  to  show  the  purpose  for  which 
it  was  executed  and  accepted,  then  the 
party  claiming  that  it  was  given  as 
collateral  security,  and  not  in  satisfac- 
tion of  the  simple  contract,  should  have 
the  right  to  introduce  parol  evidence 
also  to  sustain  his  contention.  Author- 
ities have  been  cited  and  found  show- 
ing that  where  the  higher  security 
shows  upon  its  face  that  it  was  exe- 
cuted and  accepted  as  collateral  secu- 
rity to  the  lower,  then  the  doctrine  of 


merger  does  not  apply.  These  author- 
ities show  that  where  it  does  not  so 
appear  upon  the  face  of  the  higher  se- 
curity there  is  no  merger,  but  they  do 
pot  therefore  prove  that  where  it  does 
not  so  appear  there  is  a  merger.  If 
there  be  authorities  which  hold  that 
parol  evidence  can  not  be  introduced  to 
show  that  the  higher  security  was  exe- 
cuted and  excepted  as  collateral  or  ad- 
ditional security,  when  it  does  not  so 
appear  upon  its  face,  and  does  not 
show  that  the  higher  security  was 
executed  and  accepted  as  collateral 
or  additional  security,  when  it  docs 
not  so  appear  upon  its  face,  and 
does  not  show  that  it  was  executed 
for  the  same  debt,  the  labors  and 
researches  of  counsel  and  the  court 
have  failed  to  find  them.  On  the  other 
hand,  there  are  authorities  showing 
that  in  such  a  case  parol  evidence  is  ad- 
missible to  show  the  purpose  for  which 
the  higher  security  was  executed  and 
accepted.  To  this  there  can  be  no  valid 
objection.  It  violates  no  rule  of  law. 
It  enables  the  parties  to  have  their  con- 
troversy settled  upon  its  merits,  and 
not  by  technicalities  which  may  shut 
out  the  truth  and  work  injustice.  Witz 
V,  Kite,  91  Va.  446,  454,  22  S.  E.  171. 

Advancements. — After  the  death  of 
the  father,  on  the  distribution  of  his 
estate,  parol  testimony  is  admissible  to 
explain  the  attending  circumstances  of 
the  conveyance,  and  that  it  was  in- 
tended either  in  whole  or  in  part,  as 
an  advancement.  McClanahan  v.  Mc- 
Clanahan,  36  W.  Va.  34,  14  S.  E.  419. 

Where  a  grantor,  in  his  lifetime,  con- 
veyed land  to  his  daughter's  hus-band 
by  deed,  reciting  a  valuable  consider- 
ation, parol  evidence  was  held  admissi- 
ble to  show  that  the  real  nature  and 
character  of  the  consideration  and  the 
design  of  the  grantor,  were  to  create 
an  advancement  for  the  daughter. 
Bruce  v.  Slemp,  82  Va.  352,  4  S.  E.  692. 

Fraud. — In  detinue  for  slaves,  parol 
evidence  to  prove  that  a  deed  was  exe- 
cuted for  the  purpose  of  defrauding 
creditors,  and  therefore  void,  is  admissi- 
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blc  upon  the  plea  of  non  dctinet  and 
issue.     Stratton  v.  Minn.,  2  Munf.  329. 

U.  RULE  IN  EQUITY  IN  CASES 
OF  FRAUD,  ACCIDENT  AND 
MISTAKE. 

See  the  titles  FRAUD  AND  DE- 
CEIT, vol.  6,  p.  506;  MISTAKE  AND 
ACCIDENT,  vol.  9,  p.  857;  RESCIS- 
SION, CANCELLATION  AND  REF- 
ORMATION. 

In  General. — The   general  parol   evi- 
dence rule  is  not  applicable  in  equity, 
in  the  case  of  fratid,  accident,  or  mis- 
take.    Thus,  the  rule  in  equity  may  be 
stated  as   follows:     In   the  absence  of  • 
fraod,  accident,   or   mistake,  parol  evi-  i 
dence    of    prior    or    contemporaneous  i 
oral  neirOiiations  or  stipulations,  is  in-  ! 
admitmble   to  vary,  contradict,  add  to  | 
or  explain  the  terms  of  a  valid  written  ^ 
instrument.     Lockwood  v.  Holliday,  16  . 
W.  Va.  651;  Crislip  v.  Cain,  19  W.  Va.  ! 
43«,  440;   Hukill  v.   Guffey,  37  W.  Va.  | 
426,  16  S.  E.  544;  Long  v.  Ferine,  41  W. 
Va-  314,  23  S.  E.  611;  Howell  v,  BehleV, 
41  W.  Va.  610,  24  S.  E.  646;  Knowlton 
V,  Campbell,  48  W.  Va.  294,  37  S.   E. 
6S1;  Crawford  v.  Jarrett,  2  Leigh  830; 
Towner  r.  Lucas,  13  Gratt.  705;  Wood- 
ward   V.    Foster,    18    Gratt.    200,    204; 
Allen  V.   Crank,  2  Va.   Dec.   279;   Tait 
V.  Central  Lunatic  Asylum,  84  Va.  271, 
4    S.    E.    697;    Richardson    v.    Planters' 
Bank,  94  Va.  130,  26  S.  E.  413;  Slaugh- 
ter V.  Smither,  97  Va.  202,  33  S.  E.  544; 
Bamett  v.  Barnett,  83  Va.  504,  2  S.  E. 
733. 

"Fraud,  mistake,  or  surprise,  in  the 
execution  of  a  contract,  deed,  or  other 
writing,  may  be  shown  by  parol  testi- 
mony. The  books  are  full  of  cases, 
showing  both  the  general  rule,  and  the 
exceptions."  Ratcliffe  v.  Allison,  3 
Rand.  537,  540. 

In  Tilgham  v.  Tilgham,  23  Fed.  Cas. 
1254,  it  is  said,  written  contracts,  in 
the  absence  of  fraud,  mistake,  igno- 
rance or  latent  ambiguity,  can  not  be 
varied,  impaired  or  explained,  by  parol 
evidence.  Citing  Flemings  v.  Willis,  2 
Call  5.  12;  Tabb  v.  Archer,  3  Hen.  & 


M.  399,  416,  which  latter  case  also  cites 
Flemings  v,  Willis,  2  Call  5,  at  pages 
421,  429,  434.  Flemings  v.  Willis,  2 
Call  5,  is  also  cited  in  Gatewood  v. 
Burrus,  3  Call  194,  198. 

A  court  of  equity  will  admit  of  evi- 
dence dehors  the  deed,  in  case  of  frauds 
concealment,  or  misrepresentation,  be- 
tween the  parties,  or  mistake  or  mis- 
apprehension by  the  drawer  of  the 
deed.  Long  v,  Colston,  1  Hen.  &  M. 
110,  123. 

In  the  absence  of  fraud,  accident  or 
mistake,  the  terms  of  a  deed  can  not 
be  varied  by  parol  evidence  of  what 
occurred  between  the  parties  either  be- 
fore or  during  its  execution,  all  prior 
contracts,  written  or  oral,  between 
them,  being  merged  in  the  subsequent 
deed.  Shenandoah  Valley  R.  Co.  v. 
Duniop,  86  Va.  346,  10  S.  E.  239;  Meade 
V.  Norfolk,  etc.,  R.  Co.,  89  Va.  296,  15 
S.   E.   497. 

"A  court  of  equity  may  reform  a 
written  contract  where  a  suit  is  brought 
for  the  purpose,  and  it  is  alleged  that 
by  fraud,  accident  or  mistake  of  the 
scribe,  or  by  some  other  means  the 
real  agreement  of  fhe  parties  was  not 
that  which  is  expressed  in  such  written 
agreement;  but  except  when  such  a 
suit  as  this  is  brought,  no  parol  evi- 
dence can  be  introduced  to  explain, 
alter  or  modify  in  any  manner  a  writ- 
ten agreement."  No  verbal  declara- 
tions or  understanding  of  the  parties 
at  the  time  of  the  contract  can  be  ad- 
mitted. Crislip  V.  Cain,  19  W.  Va.  438, 
pts.  12  and  13  syl.;  Hurst  v.  Hurst,  7 
W.  Va.  289;  Titchenell  v.  Jackson,  26 
W.  Va.  460;  Lockwood  v.  Holliday,  16 
W.  Va.  651;  Allen  v.  Yeater,  17  W. 
Va.  128;  Knowlton  v.  Campbell,  48  W. 
Va.   294,  29«,  37   S.    E.   581. 

A  court  of  equity  may  reform  a  writ- 
ten contract,  where  the  suit  is  brought 
for  the  purpose,  and  it  is  alleged,  that 
by  fraud,  accident  or  mistake  of  the 
scribe  or  by  some  other  means  the  real 
agreement  of  the  parties  was  not  that, 
which  is  expressed  in  such  written 
agreement;    but    except    when    such    a 
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suit  as  this  is  brought,  no  parol  evi- 
dence can  be  introduced  to  explain, 
alter  or  modify  in  any  manner  a  writ- 
ten agreement.  Crislip  v.  Cain,  19  W. 
Va.    438. 

Fraud. — The  authorities  uniformally 
hold  that  parol  evidence  is  admissible 
to  contradict  the  terms  of  a  written 
contract,  where  there  is  fraud.  McLean 
V.  Piedmont,  etc.,  Life  Ins.  Co.,  29 
Gratt.  361. 

From  the  very  necessity  of  the  case, 
parol  testimony  must  often  be  resorted 
to  for  the  purpose  of  establishing  the 
fraud.  A  judgment  or  decree  may  be 
set  aside  upon  parol  proof  of  fraud  in 
obtaining  it.  The  title  of  a  purchaser 
under  the  most  solemn  deed  may  be 
defeated  by  showing  he  is  a  purchaser 
with  notice.  The  most  important  trans- 
actions of  mankind  are  founded  upon 
faith  in  human  testimony.  If  all  en- 
quiry into  the  truth  is  prohibited  be- 
cause men  sometimes  commit  perjury, 
the  most  flagitious  conduct  would  find 
security  and  protection  whenever  the 
oflfcnding  party  has  been  so  fortunate 
or  unscrupulous  as  to  procure  written 
evidence  of  his  claim.  Nash  v.  Fugate, 
32  Gratt.  595,  608,  34  Am.   Rep.  780. 

While  an  instrument  which  is  fraudu- 
lent on  its  face  is  conclusive  of  the 
question  of  fraud,  aad  the  contrary 
can  not  be  shown  by  extrinsic  evidence, 
no  appearance  of  fairness  on  the  face 
of  a  conveyance,  if  executed  with  a 
fraudulent  intent,  will  exclude  evidence 
of  the  fraud  (1  Greenleaf  on  Ev.,  § 
284;  2  Minor's  Inst,  336  and  690;  and 
Stark  V,  Littlepage,  4  Rand.  368),  or 
give  validity  to  the  conveyance,  if  it 
be  proved  to  be  fraudulent.  Didier  v. 
Patterson,  93  Va.  534,  536,  25  S.  E. 
661. 

Fraud  may  appear  from  the  provi- 
sions of  the  instrument  itself,  or  be 
proved  by  evidence  aliunde.  When- 
ever it  is  apparent  on  the  face  of  the 
instrument,  it  is  called  constructive  or 
legal  fraud;  and  in  such  case,  the  fraud 
is  adjudged  by  the  law  to  be  conclu- 
sively established  by  the  provisions  of 


the  cohveyance  itself,  and  can  not  be 
disproved  by  other  evidence.  Gordon 
V.  Cannon,  18  Gratt.  387;  Hughes  v. 
Epling,  93  Va.  424,  25  S.  E.  105;  and 
Bump  on  Fraud.  Con.  (4th  Ed.),  §  338. 
But  mere  badges  of  fraud,  whether 
they  appear  on  the  face  of  the  instru- 
ment or  from  evidence  aliunde,  may 
always  be  repelled  by  other  evidence. 
Gordon  v.  Cannon,  18  Gratt.  387,  and 
Hickman  v.  Trott,  83  Va.  478,  3  S.  E. 
131.  Pidier  v.  Patterson,  93  Va.  534, 
535,  25  S.  E.  661. 

In  the  absence  of  fraud,  parol  evi- 
dence is  not  admissible  to  show  that 
the  obligee,  contemporaneously  with 
the  execution  of  a  bond,  promised  not 
to  enforce  it  as  against  one  of  the 
parties  who  executed  it.  Barnett  v, 
Barnett,  83  Va.  504,  2  S.   E.  733. 

To  Impeach  Evidence  under  Seal. — 
Parol  evidence  is  admissible  to  impeach 
evidence  under  seal,  on  the  ground  of 
fraud.  Starke  v.  Littlepage,  4  Rand. 
368. 

Proof  of  the  Fraud. — As  was  said  in 
Towner  z/.  Lucas,  13  Gratt.  705,  716: 
"It  is  reasoning  in  a  circle  to  argue 
that  fraud  is  made  out  when  it  is  shown 
by  oral  testimony  that  the  obligee,  con- 
temporaneously with  the  execution  of 
a  bond,  promised  not  to  enforce  it. 
Such  a  principle  would  nullify  the  rule; 
for  conceding  that  such  an  agreement 
is  proved,  or  any  other  contradicting 
the  written  instrument,  the  party  seek- 
ing to  enforce  the  written  agreement 
according  to  its  terms,  would  always 
be  guilty  of  fraud.  The  true  question 
is,  was  there  any  such  agreement? 
And  this  can  only  be  established  by 
legitimate  testimony.  For  reasons 
founded  in  wisdom,  .and  to  prevent 
frauds  and  perjuries,  the  rule  of  the 
common  law  excludes  such  oral  testi- 
mony of  the  alleged  agreement;  and 
as  it  can  not  be  proved  by  legal  evi- 
dence, the  agreement  itself,  in  legal 
contemplation,  can  not  be  regarded  as 
existing  in  fact.  Neither  a  court  of 
law  nor  of  equity  can  act  upon  the 
hypothesis  of  fraud  where  there  is  no 
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legal  proof  of  it."  Slaughter  v. 
Smither,  97  Va.  202,  205,  33  S.  E.  544. 

"Evidence  of  a  contemporaneous 
parol  agreement  is  not  admissible  to 
contradict  or  vary  that  which  is  con- 
tained in  a  written  instrument.  1  Green- 
leaf  Evid.,  §§  277,  282;  Towner  v.  Lucas, 
13  Gratt.  703;  Allen  v.  Furbish,  4  Gray 
R.  504.  And  such  evidence  could  not 
be  received  on  the  ground  that  it  would 
be  a  fraud  to  insist  on#the  written  con- 
tract, in  violation  of  the  parol  agree- 
ment, because  the  evidence  of  the  parol 
agreement  is  itself  the  only  evidence 
of  fraud.  Towner  v.  Lucas,  13  Gratt. 
705."  Woodward  v,  Foster,  18  Gratt. 
200,  204. 

In  a  suit  for  specific  performance  of 
a  contract  for  the  sale  of  real  estate, 
when  the  defense  is  such  fraudulent 
conduct  on  the  part  of  the  vendor  as 
disentitles  him  to  the  relief  sought, 
parol  evidence  explanatory  of  such  con- 
duct and  repelling  the  fraud  charged 
is  admissible.  This  is  not  a  variation 
of  the  written  contract  sought  to  be 
enforced.  Sloan  v.  Rose,  101  Va.  151, 
43  S.  E.  329. 

Nature  of  the  Fraud.— The  fraud 
which  will  let  in  such  evidence  must 
be  fraud  in  the  procurement  of  the 
instrument  which  goes  to  its  validity, 
or  some  breach  of  confidence  in  using 
a  paper  delivered  for  one  purpose  by 
fraudulently  perverting  it  to  another. 
Towner  v.  Lucas,  13  Gratt  705;  Hukill 
V.  Guffey,  37  W.  Va.  425,  16  S.  E. 
544;  Slaughter  v.  Smither,  97  Va.  202, 
33  S.  E.  544;  Allen  v.  Crank,  2  Va.  Dec. 
279;  Solenberger  v.  Gilbert,  86  Va.  778, 
788,  11  S.  E.  789. 

"Parol  evidence  will  not  be  received 
to  engraft  upon,  or  incorporate  with,  a 
valid  written  contract  an  incident  oc- 
curring contemporaneously  therewith 
and  inconsistent  with  its  terms.  Tow- 
ner V.  Lucas,  13  Gratt.  705.  Even  ;f 
fraud,  or  mistake  in  the  procurement 
of  the  agreement  was  alleged  in  the 
bill,  the  proof  wholly  fails  to  sustain 
it."  Lockwood  v.  Holliday,  16  W.'Va. 
651,  656. 


Fraud  in  the  procurement  of  an  in- 
strument for  one  purpose  will  prevent 
the  instrument  from  being  used  for  a 
different  purpose.  In  such  cases  courts 
uniformaly  admit  parol  evidence. 
Campbell  v.  Fetterman,  20  W.  Va.  398, 
411. 

"In  Towner  v.  Lucas,  13  Gratt.  705, 
Judge  Allen  discusses  with  much  learn- 
ing and  ability  the  rule  of  the  common 
law  respecting  the  admission  of  parol 
evidence  where  there  is  a  written  con- 
tract, and  he  distinguishes  between  the 
classes  on  that  subject.  In  the  course 
of  his  opinion,  he  said:  'The  fraud 
which  will  let  in  such  proof  must  be 
fraud  in  the  procurement  of  the  in- 
strument which  goes  to  its  validity, 
or  some  breach  of  confidence  in  using 
a  paper  delivered  for  one  purpose  and 
fraudulently  perverting  it  to  another. 
In  such  cases,  the  oral  evidence  tends 
to  prove  independent  facts,  which,  if 
established,  avoids  the  effect  of  the 
written  agreement  by  facts  dehors  the 
instrument,  but  do  not  tend  to  contra- 
dict or  vary  it.'"  Nash  v,  Fugate,  32 
Gratt.   595,  608,  34  Am.   Rep.  780. 

"Towner  v.  Lucas,  13  Gratt  705, 
does  not  militate  against  the  admissibil- 
ity of  the  parol  evidence  in  this  case, 
but  is  authority  for  it  Allen,  J.,  says, 
p.  715:  *I  can  find  no  case  which  de- 
termines that  oral  contemporaneous 
evidence  is  admissible  to  contradict  the 
terms  of  a  written  agreement,  or  sub- 
stantially vary  the  legal  import  thereof, 
provided  the  instrument  was  a  valid 
instrument  and  the  party  designed  to 
execute  it  in  its  existing  form.  The 
fraud  which  will  let  in  such  proof  must 
be  fraud  in  the  procurement  of  the 
instrument,  which  goes  to  its  validity, 
or  some  breach  of  confidence  in  using 
a  paper  delivered  for  one  purpose  and 
fraudulently  perverting  it  to  another. 
In  such  cases  the  oral  evidence  tends 
to  prove  independent  facts  which,  if 
established,  avoid  the  effect  of  the  writ- 
ten agreement  by  facts  dehors  the  in- 
strument, but  do  not  tend  to  contradict 
or  vary  it'     The  doctrine  thus  clearly 
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enunciated  by  that  able  jurist  covers 
rhis  case.  It  could  not  be  more 
appropriate  if  it  had  been  written  ex- 
pressly for  it.  In  The  Southern  Mu- 
tual Ins.  Co.  V.  Yates,  28  Gratt  585, 
there  was  no  fraud,  or  imputation  of 
fraud,  or  of  any  breach  of  confidence 
in  using  a  paper  delivered  for  one  pur- 
pose and  fraudulently  using  it  for  an- 
other." McLean  v.  Piedmont,  etc., 
Life  Ins.  Co.,  29  Gratt.  361,  375. 

Thus,  in  a  proceeding  to  construe  a 
contract  by  which  the  plaintiff  sold  to 
defendant  "all  the  timber"  on  an  estate, 
testimony  that  at  the  time  of  its  execu- 
tion there  was  a  contemporaneous  un- 
derstanding that  the  contract  included 
only  "pine"  timber  is  inadmissible, 
where  no  fraud  was  shown  in  its  pro- 
curement.    Allen  V.  Crank,  2  Va.  Dec. 

In  the  absence  of  fraud  or  mistake, 
evidence  of  a  contemporaneous  parol 
agreement  is  not  admissible  to  vary  or 
contradict  the  terms  of  a  valid  written 
instrument;  and  proof  of  the  subse- 
quent violations  of  the  contempora- 
neous parol  agreement  does  not  estab- 
lish fraud  in  the  procurement  of  the 
written  contract.  Slaughter  v.  Smither, 
97  Va.  202,  33  S.  E.  544. 

Mistake  and  Surprise.— Parol  evi- 
dence is  admissible  to  prove  a  material 
mistake  of  facts  in  a  written  instru- 
ment, though  it  is  denied  in  the  an- 
swer. But  the  evidence  must  be  clear 
and  strong,  so  as  to  establish  the  mis- 
take to  the  entire  satisfaction  of  the 
court.  Allen  v.  Yeater,  17  W.  Va.  128; 
Koen  V.  Kerns,  47  W.  Va.  575,  35  S.  E. 
^02;  Knowlton  v,  Campbell,  48  W.  Va. 
294,  37  S.  E.  581;  Fishack  v.  Ball,  34 
W.  Va.  644,  12  S.  E.  856;  Bumgardner 
V.  Allen,  6  Munf.  439;  Glassell  v, 
Thomas,  3  Leigh  113. 

When  an  agreement  in  writing  is  ex- 
pressed, precisely  as  the  parties  in- 
tended that  it  should  be  expressed,  it 
can  not  be  varied  or  altered  by  the 
court  on  parol  proof  that  the  parties 
were   laboring   under   a   mistake   as   to 


the  legal  consequences  of  such  an 
agreement.  But  where  the  agreement 
as  reduced  to  writing  does  not  express 
the  real  contract  of  the  parties  because 
of  a  want  of  skill  in  the  draftsman  or 
for  any  other  reason,  it  may  be  re- 
formed by  a  court  of  equity.  Crislip 
V.  Cain,  19  W.  Va.  438,  483. 

"These,  and  a  multitude  of  other 
cases  which  may  be  cited,  show  it  is 
the  constant  practice  of  the  equity 
courts  to  admit  parol  evidence  of  mis- 
take of  fact,  and  though  such  evidence 
is  in  direct  contradiction  of  the  express 
terms  of  the  deed  or  other  writing. 
Kerr  on  Fraud  and  Mistake,  418-423. 
The  only  limitation  upon  this  doctrine 
is,  that  the  evidence  in  all  such  cases 
must  be  very  strong  and  clear,  such 
as  to  leave  no  fair  and  reasonable 
doubt  upon  the  mind,  that  the  writing 
does  not  correctly  embody  the  real 
intention  of  the  parties.  If,  therefore, 
the  controversy  here  was  between 
the  vendor  and  purchaser,  parol  evi- 
dence is  clearly  admissible  to  establish 
the  alleged  mistake  in  the  written 
agreement,  even  against  the  answer  of 
the  purchaser."  Mauzy  v.  Sellars,  26 
Gratt.   641,  647. 

While  a  general  warranty  deed, 
without  limitation,  reservation,  or  ex- 
ceptions, conveys  all  the  grantor's 
right,  title,  and  interest,  both  legal  and 
equitable,  in  and  to  the  property  em- 
braced therein,  and  while  parol  testi- 
mony is  not  admissible  to  vary,  con- 
tradict, or  explain  such  deed,  unambigu- 
ous on  its  face,  yet,  if  such  deed  is  exe- 
cuted through  mutual  mistake  as  to 
the  legal  effect  thereof,  contrary  to  the 
plainly-established  intention  of  the  par- 
ties thereto,  a  court  of  equity  will  grant 
relief  against  such  mistake,  especially 
when  the  same  is  attributable  to  the 
party  or  his  agent  who  is  seeking  to 
take  an  unconscionable  advantage 
thereof.  Biggs  v.  Bailey,  49  W.  Va. 
188,   38   S.   E.   499. 

Mistake  in  the  execution  of  a  con- 
tract will  let  in  parol  evidence.  Allen 
V.  Crank,  2  Va.  Dec.  270. 
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Failure      to      Read     Instrument — A 

party  to  instruments  in  writing,  in  the 
absence  of  all  pretence  of  fraud,  is  es- 
topped from  proving  that  he  did  not 
read  the  instruments  before  executing 
them,  and  thus  by  parol  obviate  the 
effect  of  written  evidence.  Southera 
Mut  Ins.  Co.  V.  Yates,  28  Gratt.  585; 
Ware  v.   Starkey,   80  Va.   191,   192. 

'*!  know  very  well  that  it  is  a  general 
rule,  as  laid  down  by  this  court  in  sev- 
eral cases,  and  among  others  in  Rat- 
cliffe  V.  Allison,  3  Rand.  537,  *that  parol 
evidence  is  inadmissible  to  contradict, 
or  substantially  vary  the  legal  import 
of  a  deed  or  written  agreement;'  but 
I  know  also,  that  it  is  an  exception  to 
that  rule,  that  'fraud,  mistake  or  sur- 
prise, in  the  execution  of  a  contract, 
deed  or  other  writing,  may  be  shown 
by  parol  evidence.'  The  evidence  here 
proves  clearly  to  my  mind,  that  (if  not 
fraud)  at  least  mistake  and  surprise, 
l^ave  intervened.  It  nowhere  appears 
that  Mrs.  Birdsong  ever  read  the  deed, 
or  heard  it  read;  and  if  she  had,  I  pre- 
sume she  would  hardly  have  known 
the  difference  between  a  common  deed 
and  a  deed  of  trust."  Land  v.  Jeflfries, 
5  Rand.  215 

If  the  scrivener  has  made  a  mistake 
in  drawing  the  deed,  such  a  mistake 
may  be  corrected  by  parol  evidence. 
Such  evidence  is  admitted  not  to  vary 
the  contract,  but  simply  to  enable  the 
court  to  enforce  the  real  contract  of 
the  parties,  which  by  accident  or  mis- 
take has  not  been  written  down  as  the 
parties  agreed  it  should  be  written. 
Troll  V.  Carter,  15  W.  Va.  567,  577; 
White  V.  Campbell,  80  Va.  180. 

But  not  where  the  party  seeking  to 
reform  the  writing  is  a  mere  volun- 
teer, and  the  other  party  is  dead. 
White  V,  Campbell,  80  Va.  180. 

Reformation  of  Instruments. — It  is 
settled  law  that  in  suits  to  reform  writ- 
ten instruments  on  the  ground  of  mu- 
tual mistake,  parol  evidence  is  always 
admissible  to  establish  the  fact  of  a 
mistake,  and  in  what  it  consisted,  and 
to    show    how    the    writing    should    be 


corrected  in  order  to  conform  it  to  the 
agreement  which  the  parties  actually 
made.  But  the  mistake  must  be  proved 
beyond  a  reasonable  doubt.  Fudge  v. 
Payne,  86  Va.  303,  10  S.  E.  7. 

Parol  evidence  is  not  in  general   ad- 
mitted   to    vary    a    written    instrument, 
but  a  case  of  mistake,  fraud,  surprise. 
'  or   accident   furnish   exceptions   to   this 
general    principle,    and    parol    evidence 
may,  in  proper  modes  and  within  proper 
'  limits,    be    admitted    to    vary    written 
instruments  upon  the  ground  of  fraud, 
mistake,   surprise,  and   accident.     It   is 
:  cttlcd    that   in    the    suits    to   reform    a 
I  written  instrument  on  the  ground  of  a 
I  mutual   mistake,    parol    evidence   is   al- 
i  ways   admissible   to   establish   the   fact 
!  of  a  mistake  and  in  what  it  consisted, 
and  to  show  how  the  writing  should  be 
corrected   in   order   to  conform   to   the 
agreement    which    the    parties    actually 
made;  this  is  necessary  in  order  to  pre- 
vent   fraud    and    injustice.      Fudge    r. 
Payne,  86  Va.  303,  307,  10  S.  E.  7. 

If  a  written  contract  is  ambiguous  on 
its  face,  limited  oral  evidence  may  be 
admitted,  either  at  law  or  in  equity,  to 
explain  its  meaning  (that  is,  evidence 
to  show  the  situation  of  the  contract- 
ing parties,  the  circumstances  sur- 
rounding them,  and  their  acts  after- 
wards in  executing  the  contract,  in 
order  to  reflect  their  intention  in  mak- 
ing the  contract),  but  not  evidence  of 
their  interlocutions,  declarations,  or 
conversations  before  or  at  the  time  of 
the  consummation  of  the  contract.  If 
the  contract  is  not  ambiguous  on  its 
face,  it  must  speak  for  itself,  and  no 
oral  evidence  can  be  admitted,  either 
at  law  or  in  equity,  to  contradict,  alter, 
or  explain  it.  But  a  court  of  equity 
may,  for  a  mistake  mutual  to  both  par- 
ties, reform  the  contract  in  a  suit 
brought  expressly  to  correct  such  mis- 
take, and  then  oral  evidence  of  any 
kind  is  admitted  to  establish  the  mis- 
take; but  this  can  not  be  done  in  a 
court  of  law,  'vhich  must  take  the  con- 
tract as  written.  Knowlton  v.  Camp- 
bell, 48  W.  Va.  294,  37  S.  E.  581. 
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Though  written  contract  fails  to 
mention  the  spring,  and  a  bill  in  equity 
is  brought  to  reform  contract,  alleging 
mistake  on  one  side,  accompanied  by 
misrepresentations  on  the  other,  parol 
evidence  is  admissible  to  show  the  true 
contract,  and  relief  will  be  granted. 
And  so,  likewise,  where  the  defense  is 
made  in  action  at  law  for  the  price,  by 
special  plea  in  the  nature  of  set-off, 
under  Code,  §  3299;  and  such  plea  is 
allowable  in  such  a  case.  Grayson  v. 
Buchanan,  88  Va.  251,  13  S.   E.  457. 

It  will  not  be  denied  that  it  is  en- 
tirely competent  for  a  court  of  equity 
to  correct  a  mistake  in  a  deed  or  other 
writing  upon  parol  evidence.  French 
V.  Chapman,  88  Va.  317,  321,  13  S.  E. 
479,  citing  Mauzy  v.  Sellars,  26  Gratt. 
641.  See  also.  Creigh  v.  Boggs,  19  W. 
Va.  240. 

Weight  and  Sufficiency  of  Evidence. 
— "The  general  rule  is,  that  parol  evi- 
dence can  not  be  admitted  to  contra- 
dict, explain,  or  alter  a  written  agree- 
ment; but,  may  be  received  to  prove 
fraud,  surprise  or  mistake  in  the  execu- 
tion of  it.  But  the  books  all  tell  us, 
that  in  this  latter  case,  the  evidence 
must  be  strong  and  clear.  The  solemn 
acts  of  the  parties,  under  their  hands 
and  seals,  are  not  to  be  blown  away 
by  loose  and  vague  conversations." 
M'Mahon  v.  Spangler,  4  Rand.  51,  54. 

The  province  of  courts  of  chancery 
to  correct  mistakes  of  law  is  rarely  ex- 
ercised, and  will  not  be  exercised,  un- 
less the  mistake  is  established  beyond 
all  reasonable  doubt.  The  burden  of 
proof  is  always  on  the  party  setting 
up  the  parol  agreement,  who  must  re- 
but the  presumption  that  the  writing 
speaks  the  final  agreement  by  the 
clearest  and  most  satisfactory  evidence. 
Martin  v.  Lewis,  30  Gratt.  672,  685,  32 
Am.    Rep.    682. 

It  therefore  seems  to  be  settled,  that 
equity  will  not  relieve  against  a  mis- 
take in  a  written  instrument,  unless  the 
mistake  be  perfectly  distinct  from  the 
sense  of  the  instrument.  A  mistake 
in  the  execution  of  a  writing  will  not 


in  equity  be  corrected,  unless  it  appears 
that  the  writing  does  not  contain  the 
intention  of  the  parties  thereto  at  the 
time  it  was  made;  and  the  proof  of  this 
either  parol  or  written  or  both  must 
not  be  loose,  equivocal  or  contradictory 
nor  in  its  texture  open  to  reasonable 
doubt  or  opposing  presumptions;  for 
the  writing  itself  is  regarded  as  evi- 
dence so  strong,  that  only  other  une- 
quivocal evidence  irresistibly  conclu- 
sive is  sufficient  to  reform  it.  Jarrell  v^ 
Jarrell,  27  W.  Va.  743,  748. 

Evidence  of  Mistake  to  Overthrow 
Sealed  Instrument. — "A  writing  sol- 
emnly signed,  sealed,  and  acknowl- 
edged before  a  magistrate,  and  de- 
livered, by  a  person,  is  evidence  of  his 
intent,  so  convincing  and  conclusive^ 
that  at  common  law,  generally,  no  evi- 
dence will  be  received  to  contradict 
it  In  a  court  of  equity,  however,  it 
may  sometimes  be  proved  that  a  deed 
was  executed  in  mistake,  and  that,  in 
fact,  it  embodies  provisions  different 
from  those  which  the  parties  intended. 
But,  even  in  this  court,  the  deed  is  re- 
garded as  evidence  so  strong,  that  only 
other  unequivocal  evidence  irresti- 
bly  conclusive  is  sufficient  to  over- 
throw it."  Western  Mining,  etc.,  Co. 
V.  Peytona,  etc..  Coal  Co.,  8  VV.  Va,  406. 

V.  BURDEN  OF  PROOF. 

Where  an  attempt  is  made  to  intro- 
duce parol  evidence,  the  burden  is  on 
the  person  offering  the  evidence  to 
show  that  his  case  is  within  some  of 
the  exceptions  to  the  rule.  Gatewood 
V,  Burrus,  3  Call  194. 

VI.  Pleadin?  and  Practice. 

A.     QUESTIONS     OF    LAW    AND 
FACT. 

When  a  question  occurs  before  a 
court  of  law,  whether  parol  evidence  is 
competent  or  not,  the  determination 
of  which  depends  on  certain  prelimi- 
nary facts,  those  facts  must  be  decided 
by  the  court.  Snooks  v.  Wingfield,  52 
W.  Va.  441,  44  S.  E.  277,  citing  Claytor 
r.  Anthony,  6  Rand.  285. 
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B.  DEMURRERS. 

See  the  title  DEMURRERS,  vol.  4, 
p.  471. 

It  is  a  cardinal  rule  of  the  law  of 
pleading  that  a  demurrer  admits  only 
such  facts  as  arc  sufficiently  or  well 
pleaded.  Therefore  it  does  not  admit 
that  a  parol  understanding,  which 
varies  or  contradicts  the  written  instru- 
ment set  out  in  the  pleading  and  on 
which  it  is  founded,  is  competent  or 
admissible.  Newberry  Land  Co.  r. 
Newberry,  95  Va.  Ill,  11»,  27  S.  E. 
897. 

C.  INSTRUCTIONS. 

It  is  well  established  that  where  evi- 
dence is  parol,  any  opinion  by  the  court 
as  to  the  weight,  effect  or  sufficiency 
of  the  evidence  submitted  to  the  jury, 
any  assumption  of  a  fact  as  proved  is 
an  invasion  of  the  province  of  the  jury, 
and  is  reversible  error.  To  this  point 
Baring  t/.  Reeder,  1  Hen.  &  M.  154, 
was  cited  in  Cornett  v.  Rhudy,  80  Va. 
710,  716;  Tyler  v,  Chesapeake,  etc.,  R. 
Co.,  88  Va.  389,  13  S.  E.  975. 


D.  APPELLATE  PRACTICE. 

See  tlie  title  APPEAL  AND  ER- 
ROR, vol  1,  p.  418. 

When  a  decree  docs  not  show  upon 
its  face  that  the  court  heard  parol  evi- 
dence, given  at  the  bar  of  the  court, 
but  declares  that  the  cause  was  heard 
upon  the  papers  in  the  cause,  and  the 
"depositions  of  witnesses,"  the  appel- 
late court  will  consider  that  the  cause 
was  heard  as  declared  by  the  decree, 
and  that  no  parol  evidence  was  heard 
by  the  court,  in  connection  with  the 
cause.     Sims  v.  Bank,  8  W.  Va.  274. 

Where  the  appellate  court  has  de- 
cided that  certain  parol  evidence  is  not 
sufficient  to  establish  adversary  posses- 
sion, in  an  action  of  ejectment,  and  the 
cause  is  remanded  for  a  new  trial,  in 
the  second  trial,  the  evidence  being  the 
same,  the  defendant,  the  appellant  in 
the  appellate  court,  is  entitled  to  have 
the  jury  instructed  that  they  must  dis- 
regard all  the  parol  evidence  of  the 
plaintiff.  Pasley  v,  English,  10  Gratt. 
236. 


Parol  Gifts. 

See  the  titles  FRAUDS,  STATUTE  OF,  vol.  6,  p.  526;  SPECIFIC  PER- 
FORMANCE. 


Parol  Trusts. 

See  the  title  TRUSTS  AND  TRUSTEES. 

PART.— Sec  ALL,  vol.  1,  p.  302. 

Parts.— In  Thornton  v.  Thornton,  3  Rand.  179,  189,  it  is  said:  "Upon  this 
statute,  I  observe,  that  it  was  intended  to  apply  only  to  cases,  in  which  partition 
might  have  been  made,  in  the  lifetime  of  the  deceased  party,  either  by  legal 
process,  or  by  consent  of  the  tenants.  This  is  the  necessary  construction  of  the 
words,  *if  partition  be  not  made,'  then  the  'parts,*  etc.,  'shall  not  accrue,*  etc. 
In  the  case  of  a  conveyance  to  husband  and  wife,  no  partition  could  be  made, 
either  coercively  or  by  their  consent;  not  because  of  their  connection  as  hus- 
band and  wife,  but  because  neither  party  had  a  right  to  claim  any  part  in  sever- 
alty, both  being  entitled  to  all.  Again;  the  statute  declares,  that  'the  parts  of 
those  who  die,  shall  not  accrue  to  the  survivors.*  This  provision  can  apply  only 
to  cases  in  which  the  tenants  were  entitled  in  their  lifetimes  severally  to  parts 
of  the  subject.  The  husband  and  wife,  in  the  case  at  bar,  were  not  entitled  to 
parts  of  the  subject;  but  each  was  entitled  to  the  whole." 

Partial  A.ssi^ninents. 

See  the  title  ASSIGNMENTS,  vol.  1,  p.  765. 


PARTICULAR  CALL.— Sec  DESCRIPTIVE  CALL,  vol.  4,  p.  833.    See 
erally,  the  title  PUBLIC  LANDS. 

Particular  Estates. 

See  the  title  REMAINDERS,  REVERSIONS  AND  EXECUTORY  IN- 
TERESTS. 

Particulars,  Bill  of. 

See  the  title  BILL  OF  PARTICULARS,  vol.  2,  p.  37». 

PARTIES. 

L  Definition  and  General  Contideration,  734* 

A.  Definition,  734. 

B.  Capacitj  to  Sne  and  Be  Sned,  735. 

C.  Interest  Requisite,  735. 

D.  Rii^ht  to  Act  in  Dnal  Character  aa  Plaintiff  and  Defendant,  735. 

E.  Suits  in  Fictitious  Names,  in  Name  of  Person  without  Consent,  etc. ,  736. 

F.  Desirnation  and  Description  of  Parties,  736. 

IL  General  Rnles  as  to  Proper  and  Heeessary  Parties,  736. 

A.  In  Equity,  736. 

1.  Interest  as  Criterion,  736. 

a.  Statement  of  Rule,  736. 

b.  Reason  for  Rule,  73S. 
c  Rule  Construed,  739. 

(1)  Meaning*  of  Word  Interest,  739. 

(2)  Immaterial  Whether  Interest  LtKt\  or  Equitable,  740. 

(3)  Pdaciple  Not  Applicable   Where    Persons    Fully  Repre- 

sented by  Party  Designated  by  Them,  740. 

d.  Persons  without  Interest  or  with  Contingent,  Uncertain,  or 

Remote  JnterestSt  741. 

e.  Persons  Acquiring  Interest  Pendente  Lite,  742. 

2.  Complainants,  742. 

a.  In  General,  742. 

b.  Suit  in  Name  of  One  Party  for  Use  of  Another,  742. 

3.  Defendants,  743. 

4.  Transposition  of  Parties,  745. 

5.  Parties  by  Representation,  745. 

a.  In  General,  745. 

b.  Illustrations,  746. 

B.  At  Law,  747. 

1.  Parties  PlaintiflF,  747. 

a.  In  Actions  Ez  Contractu,  747. 

(1)  Common-Law  Rule,  747. 

(2)  Statutory  Exceptions,  747. 

(a)  Contracts  for  Benefit  of  Third  Persons,  747. 

(b)  Suits  by  Assignees,  747. 

(3)  Action  in  Name  of  One  for  Use  of  Another,  748. 

(4)  Actions  on  Contracts  with  Agent,  748. 

b.  In  Actions  Ex  Delicto,  748. 

2.  Parties  Defendant,  749. 
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IIL  Joinder  of  Parties,  749. 

A.  la  Kqnitj,  749. 

1.  la  GcBcral,  749. 

2.  C«mplaittaat8,  750. 

3.  Defeodaots,  752. 

B.  At  Law.  753. 

1.  lo  General,  753. 

2.  In  Actiouft  Ex  Contractu,  753. 

3.  lo  Actions  Ex  Delicto,  754. 

a.  PlaitttiflfB,  754. 

b.  Defeodantft,  7S4. 

IV.  Raising,  Waiving  and  Curini^  Objections  as  to  Parties,  755. 

A.  Interest  and  Capacity  to  Sue,  965. 

B.  MiBnomer,  756. 

C.  Misjoinder,  756. 

1.  Manner  of  Raising^,  756. 

2.  Wahror.  75T. 

D.  Nonjoinder  or  Defect  of  Partita,  757. 

1.  TiiMe  and  Manner  of  Ralais|r>  757. 

a.  In  Genoral,  757. 

b.  DenMirrer,  757. 

c.  Plea  or  Anower,  758. 

d.  On   Hearinr.  759. 

e.  Omissioo  of  Parties  as  Ground  for  Dismissal,  759. 

f.  Omission  as  Ground  for  Motion  in  Arrest  of  Judgment,  760. 
IT.  On  Appeal,  760. 

2.  Waiver,  763. 

3.  Defect  Cared  by  Voluntarf  Appearance  of  Omitted  Party,  764. 

V.  Introduction  of  New  Parties,  764. 

A.  Discretion  of  Court  as  to  Allowinr.  764. 

B.  Power  of  Court  to  Make  New  Parties,  764. 

C.  Admission  on  Remand,  764. 

D.  Manner  of  Introduction,  765. 

1.  In  General,  765. 

2.  Effect  of  Irrernlar  Admission  without  Objection  Below,  76Si 

E.  Allowance  of  Time  to  Plead  Alter  New  Parties  Made,  765. 

YI.  Amendments  as  to  Parties,  765. 

CROSS  REFERENCES. 

As  to  parties  in  particular  actions  or  proceedings,  see  the  specific  titles.  As 
to  parties  to  jndc:mcnt  or  decrees,  see  the  title  JUDGMENTS  AND  DECREES, 
vol.  8,  p.  165.  As  to  parties  on  appeal  or  in  error,  see  the  title  APPEAL  AND 
ERROR,  vol.  1,  p.  466. 


I.  Definition  and  General 
Consideration. 

A.  DEFINITION. 

Parties  are  defined  in  Bl.  Law  Diet., 
as  the  persons  "who  are  actually  con- 
cerned in  the  prosecution  and  defense 
of  any  legal  proceeding." 


As  to  who  are  parties  within  the  pro- 
visions of  the  Code  as  to  competency 
of  parties  to  testify,  see  the  title  WIT- 
NESSES. 

As  to  who  are  parties  within  the 
meaning  of  the  rule  that  no  one  but  a 
party   to    the   proceedings   below    can 
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appeal,   see   the   title   APPEAL   AND 
ERROR,  vol.  1,  p.  466. 

As  to  who  are  parties  within  the  doc- 
trine of  res  adjudicata,  see  the  title 
FORMER  ADJUDICATION  OR 
RES  ADJUDICATA,  vol.  6,  p.  285. 

B.  CAPACITY  TO  SUE  AND  BE 
SUED. 

See  the  specific  titles,  as,  for  in- 
stance, the  titles  CORPORATlOxNS, 
vol.  3,  p.  576;  HUSBAND  AND 
WIFE,  vol.  7,  p.  178;  INFANTS,  vol. 
7,  p.  475;  INSANITY,  vol.  7,  p.  668. 

C.  INTEREST  REQUISITE. 

As  to  what  interest  will  make  one 
a  proper  party  to  a  suit  in  equity,  see 
post,  "Interest  as  Criterion,"   II,  A,  1. 

As  to  the  rule  that  a  court  of  equity 
will  not  interfere  to  correct  abuses 
merely  public,  but  on  the  ground  of 
private  injury  only,  and  the  party  de- 
siring equitable  intervention  must  show 
some  private  injury  suffere^  or  appre- 
hended by  him,  apart  from  that  sus- 
tained by  the  public  generally,  see  the 
appropriate  titles,  as,  for  instance,  the 
titles  INJUNCTIONS,  vol.  7,  p.  512; 
NUISANCES,  ante,  p.  499;  etc. 

As  to  what  interest  will  entitle  or 
require  one  to  be  a  party  in  actions 
at  law,  see  post,  "At   Law,"  II,  B. 

D.  RIGHT  TO  ACT  IN  DUAL 
CHARACTER  AS  PLAINTIFF 
AND  DEFENDANT. 

In  General. — A  party  can  not  be  both 
plaintiff  and  defendant  in  an  action  at 
law.  Sweetland  v.  Porter,  43  W.  Va. 
189,  27  S.  E.  352.  See  the  title  AC- 
TIONS, vol.  1,  p.  124. 

A  person,  though  acting  in  different 
capacities,  can  not  be  both  plaintiff  and 
defendant  in  an  action  at  law,  though 
joined  with  others.  The  rule  is  other- 
wise in  equity,  which  alone  can  afford 
a  remedy  in  such  cases.  Swearingen 
I/.  Steers,  49  W.  Va.  312,  38  S.  E. 
510;  Cann  v.  Cann,  40  W.  Va.  138,  20 
S.  E.  910. 

"Upon  the  technical  principles  of  the 
common  law,  no  person  can  maintain 


a  suit  against  himself,  or  against  him- 
self and  others.  The  objection  is  at 
law  a  complete  bar  to  the  action.  1 
Stor.  Eq.  Juris.,  §  679.  But  in  equity 
there  is  no  difficulty.  It  is  sufficient 
that  all  parties  in  interest  are  before 
the  court,  either  as  plaintiffs  or  defend- 
ants. They  need  not,  as  at  law,  be  on 
the  opposite  sides  of  the  record.  Ibid., 
§  680.  Although  in  such  cases  there  is 
no  remedy  at  law,  yet  in  equity  an  ap- 
propriate remedy  may  and  will  be 
granted  whenever  it  is  ex  equo  et  bono 
necessary  and  proper.  Stor.  on  Part., 
§  222;  2  Bos.  &  Pul.  124;  6  Taunt  605." 
Rodes  V.  Rodcs,  24  Gratt.  256. 

"That  a  man  can  not  be  both  plain- 
tiff and  defendant  in  the  same  suit  at 
law,  whether  others  be  associated  with 
him,  or  not,  is  also  true.  But  this  is 
a  technical,  and  not  a  substantial  or 
radical  defect  It  applies  to  the  rem- 
edy and  not  to  the  right;  and  may  be 
obviated  by  resorting  to  a  court  of 
equity,  in  which  a  man  can  be  both 
plaintiff  and  defendant  in  the  same 
suit;  or  by  introducing  a  new  party 
to  the  contract  in  whose  name  a  suit 
at  law  may  be  brought  without  violat- 
ing the  technical  rule;  or  by  suing  at 
law  in  such  manner  (if  the  form  of  the 
contract  or  the  law  will  admit  of  it), 
as  not  to  exhibit  the  apparent  incon- 
sistency of  making  the  same  person 
both  plaintiff  and  defendant.  Thus  a 
bill  of  exchange  or  negotiable  note 
payable  by  a  firm  to  a  member  of  it 
or  order,  becomes  an  available  security 
at  law  in  the  hands  of  an  endorsee, 
who  may  sue  the  drawer  or  maker  as 
well  as  the  endorser.  It  can  hardly  be 
necessary  to  cite  authorities  on  this 
subject.  The  doctrine  is  stated  and 
many  of  the  cases  cited  in  Smith  v. 
Lusher,  5  Cow.  R.  688."  Booth  v.  Kin- 
sey,  8  Gratt.  560. 

Right  of  Personal  Representative 
Who  Is  a  Creditor  to  Bring  Suit  in 
Character  of  Both.*— In  Spoon er  v,  Hil- 
bish,  92  Va.  333,  23  S.  E.  751,  it  is 
said:  **The  plaintiff  being  both  a  cred- 
itor and  the  personal  representative  of 
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the  debtor,  he  might  have  brought  the 
suit  in  his  own  right  as  creditor  and 
made  himself  in  his  fiduciary  character 
a  party  defendant.  Rodes  v.  Rodes,  24 
Gratt.  256;  Booth  v.  Kinsey,  8  Gratt. 
5«0.  He  chose  to  bring  the  suit  in  his 
dual  character  of  creditor  and  per- 
gonal representative,  as  was  done  in 
Shields  V.  Anderson,  3  Leigh  729.  In 
this  there  was  no  error,  and  certainly 
not  under  the  allegations  of  the  bill. 
See  Spoon  v.  Smith,  36  S.  C.  588,  15 
S.  E.  801,  and  Werts  v.  Spearman,  22 
S.  C.  217." 

E.  SUITS  IN  FICTITIOUS  NAMES, 
IN  NAME  OF  PERSON  WITH- 
OUT CONSENT.  ETC. 

In  QeneraL — Where  a  suit  has  been 
brought  in  a  fictitious  name,  or  in  the 
name  of  a  person  without  his  privity 
and  consent,  or  of  a  deceased  person, 
the  court  will  interfere  in  a  summary 
way,  and  will  hold  the  party  by  whom 
the  suit  was  prompted,  or  even  the 
attorney  in  the  case  responsible  for 
costs.  Pates  v.  St.  Clair,  11  Gratt.  22, 
24;  Richardson  v.  Justices,  11  Gratt. 
190,  196;  Howard  v.  Rawson,  2  Leigh 
733. 

"The  institution  of  suits  in  feigned 
names,  fictitious  suits,  and  the  suing 
in  the  names  of  others,  without  their 
privity  and  consent,  have  ever  been 
held  to  be  perversions  of  the  process 
of  the  courts;  and  to  guard  against 
such  abuses,  as  well  as  to  punish  them, 
the  courts  have  been  constrained  to 
exert  their  superintending  and  protect- 
ing powers,  by  putting  the  attorneys, 
and  those  who  have  prompted  such 
suit,  under  rules  to  disclose  the  person 
of  the  plaintiff  on  the  record,  his  place 
of  residence,  and  whatever  may  be 
necessary  to  guard  against  frauds  of 
this  kind,  whenever  the  proper  occa- 
sions have  arisen.  In  Gynn  v.  Kirby, 
1  Stra.  402,  the  attorney  was  sum- 
moned before  justice  Fortescue  to  pro- 
duce his  client,  and  an  order  made, 
that  unless  he  produced  him  within  a 
month,  the  defendant  should  be  at  lib- 


erty to  sign  a  non  pros.;  he  failed  to 
produce  him,  a  non  pros,  was  signed^ 
and  on  affidavit,  that  no  such  man  as 
the  plaintiff  could  be  found,  a  rule  was 
made  upon  the  attorney  to  pay  the 
costs;  and  on  demand  and  nonpayment,, 
an  attachment  was  awarded."  Howard 
V.  Rawson,  2  Leigh  733.  See  the  title 
COSTS,  vol.  3,  p.  604. 

Presumption  as  to  Parties. — In  a  bill 
by  persons  claiming  to  be  legatees  or 
assignees  of  legatees,  against  defend- 
ants as  other  legatees  and  assignees  of 
legatees,  under  the  same  will,  for  dis- 
tribution of  the  slaves  bequeathed  to 
the  legatees  jointly,  the  presumption 
is,  in  the  absence  of  all  pleading  and 
proof  to  the  contrary,  that  the  persons 
made  parties  to  the  suit  as  legatees  are 
not  fictitious  .persons,  or  mere  pre- 
tenders to  the  characters  assumed  in 
the  proceedings.  Ball  v.  Johnson,  8 
Gratt.  281. 

F.  DESIGNATION  AND  DESCRIP- 
TION OF  PARTIES. 

See  the  titles  IDENTITY,  vol.  7,  p. 
238;  NAMES,  ante,  p.  335. 

As  to  the  necessity  that  parties  be 
named  in  the  bill,  see  the  title 
EQUITY,  vol.  5,  p.  130. 

II.  General  Rules  as  to  Proper 
and  Necessary  Parties. 

A.    IN  EQUITY. 

1.    Interest  as  Criterion. 

a.  Statement  of  Rule. 

It  is  a  general  rule  in  equity  (subject 
to  certain  exceptions)  that  all  persoii.> 
materially  interested  either  legally  or 
beneficially  in  the  subject  matter  in- 
volved in  the  suit,  who  are  to  be  af- 
fected by  the  proceedings  and  result 
of  such  suit,  should  be  made  parties 
to  the  suit  either  as  plaintiffs  or  de- 
fendants, however  numerous  they  may 
be,  so  that  there  may  be  a  decree  that 
shall  bind  them  all  and  full  justice  be 
done  to  all  in  the  one  suit.  Wilcox 
r.  Calloway,  1  Wash.  38;  Harrison  r. 
Harrison,  1  Call  419;  Duval  v.  Bibb,  4 
Hen.  &  M.  113,  4  Am.  Dec.  506;  Keyt 
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V.  Lambert,  1  Hen.  &  M.  330;  Mayo  v. 
Tomkies,  6  Munf.  520;  Spotswood  v. 
Higgenbotham,  6  Munf.  313;  Branch 
V.  Booker,  3  Munf.  43;  Sheppard  v, 
Starke,  3  Munf.  29;  Richardson  v. 
Hunt,  2  Munf.  149;  Lewis  v.  Madison, 
1  Munf.  303;  Clark  v.  Long,  4  Rand. 
452;  Jackson  v.  Arnold,  4  Rand.  195; 
Nalle  V,  Fen  wick,  4  Rand.  585;  Cun- 
ningham V.  Patteson,  3  Rand.  66; 
Tazewell  v.  Smith,  1  Rand.  313;  Find- 
lay  V,  Sheffey,  1  Rand.  73;  Collins  v, 
Lofftus,  10  Leigh  5;  King  v.  Ashley, 
5  Leigh  408;  Buck  v.  Pennybacker,  4 
Leigh  5,  11;  Hickerson  v.  Helm,  2  Rob. 
628;  Crawford  v.  McDaniel,  1  Rob.  448; 
Triplett  V.  Romine,  33  Gratt.  651;  Rag- 
land  V.  Broadnax,  29  Gratt.  401; 
Suavely  V.  Pickle,  29  Gratt.  27;  Sayers 
V.  Wall,  26  Gratt.  354,  21  Am.  Rep. 
303;  Dabney  v,  Preston,  25  Gratt.  838, 
842;  Stimson  v.  Thorn,  25  Gratt.  278; 
Armentrout  v.  Gibbons,  25  Gratt.  371; 
Sexton  V.  Crockett,  23  Gratt.  857,  867; 
Richardson  v.  Davis,  21  Gratt.  706; 
James  River,  etc.,  Co.  v,  Littlejohn,  18 
Gratt.  53,  82;  Tichenor  v.  Allen,  13 
Gratt.  15;  Osborne  v,  Taylor,  12  Gratt 
117;  Tarr  v.  Ravenscroft,  12  Gratt.  642; 
Henderson  v.  Henderson,  9  Gratt.  394; 
Reynolds  v.  Bank,  6  Gratt.  174;  Hagan 
V.  Wardens,  3  Gratt.  315;  Jameson  v. 
Deshields,  3  Gratt.  4;  Taylor  v.  Spin- 
dle, 2  Gratt.  44;  Com.  v.  Ricks,  1  Gratt. 
416;  Austin  v,  Richardson,  1  Gratt.  310; 
Carnahan  v.  Ashworth,  2  Va.  Dec.  608; 
Wasserman  v.  Metzger,  102  Va. 
837,  47  S.  E.  820;  Gaddess  r  Norris, 
102  Va.  623,  625,  46  S.  E.  905;  Echols 
7'.  Brennan,  99  Va.  150,  37  S.  E.  786; 
Harrison  v,  Wallton,  95  Va.  721,  30  S. 
E.  372;  Penn  z\  Hearon,  94  Va.  773,  27 
S.  E.  599;  New  v.  Bass,  92  Va.  383, 
23  S.  E.  747;  Spooner  v.  Hilbish,  92  Va. 
333,  23  S.  E.  751;  Clendenning  v.  Con- 
rad, 91  Va.  410,  21  S.  E.  818;  Simon 
V.  Ellison,  90  Va.  157,  17  S.  E.  836; 
Campbell  v.  Shipman,  87  Va.  655,  13 
S.  E.  114;  Gentry  v.  Gentry.  87  Va. 
478,  12  S.  E.  966;  Meek  v.  Spracher,  87 
Va.  162,  12  S.  E.  397;  Castleman  v. 
Berry,  86  Va.  604,  10  S.  E.  884;  Major 
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V.  Ficklin,  85  Va.  732,  8  S.  E.  715; 
Welsh  V.  Solenberger,  85  Va.  441,  S 
S.  E.  91;  Yost  V,  Porter,  80  Va.  855, 
859;  Lynchburg  Iron  Co.  v.  Tayloe,  TO 
Va.  671;  Fitzgibbon  v.  Barry,  78  Va. 
755;  Stovall  V.  Border  Grange  Bank,  73 
Va.  188;  Walters  v.  Farmers'  Bank,  76 
Va.  12;  Pairo  v.  Bethell,  75  Va.  825; 
Bryan  v.  McCann,  55  W.  Va.  372,  47  S. 
E.  143;  Gall  v.  Gall,  50  W.  Va.  523,  40 
S.  E.  380;  Sadler  v.  Taylor,  49  W.  Va. 
104,  38  S.  E.  583;  Moore  v.  Jennings, 
47  W.  Va.  181,  34  S.  E.  793;  Crickard 
V.  Crouch,  41  W.  Va.  503,  23  S.  E. 
727;  Hitchcox  v,  Hitchcox,  39  W.  Va. 
607,  20  S.  E.  595;  Morgan  v,  Blatchley, 
33  W.  Va.  155,  10  S.  E.  282;  Barrett  v. 
McAllister,  33  W.  Va.  738,  11  S.  E. 
220;  Howard  v.  Stephenson,  33  W.  Va. 
116,  10  S.  E.  66;  Rexroad  v.  McQuain, 
24  W.  Va.  32;  Pappenheimcr  v.  Rob- 
erts, 24  W.  Va.  702,  708;  Donahue  f. 
Fackler,  21  W.  Va.  124;  Spencer  v. 
Miller,  19  W.  Va.  179;  Norris  v.  Bean, 
17  W.  Va.  655;  Burlew  v.  Quarrier,  IG 
W.  Va.  108;  McClaskey  v.  O'Brien,  16 
W.  Va.  791;  Mitchell  v.  Chancellor,  14 
W.  Va.  22;  Fleming  v.  Holt,  12  W.  Va. 
143;  Hill  V.  Proctor,  10  W.  Va.  59; 
Morris  v,  Peyton,  10  W.  Va.  1;  Hoff- 
man V.  Shields,  8  W.  Va.  32;  Brown  v. 
Knapp,  7  W.  Va.  678;  Kigger  v.  Depue, 
6  W.  Va.  288;  Ralphsnyder  v.  Ralph- 
snyder,  5  W.  Va.  503;  Davis  v.  Henry, 
4  W.  Va.  571;  Watson  v.  Pack,  3  W. 
Va.   154. 

"No  principle  of  equity  is  more  fa- 
miliar or  better  settled  than  this;  that 
all  persons  materially  interested  in  the 
subject  in  controversy  ought  to  be 
made  parties  in  equity,  and  if  they  are 
not,  the  defect  may  be  taken  advan- 
tage of  either  by  demurrer  or  by  the 
court  at  the  hearing."  Bryan  v.  Mc- 
Cann, 55  W.  Va.  372,  47  S.  E.  143. 

"The  rule  is,  that  all  persons  con- 
cerned in  the  demand,  or  who  may  be 
affected  by  the  relief  prayed,  ought  to 
be  parties,  if  within  the  jurisdiction  of 
the  court.'*  Richardson  v.  Hunt,  2 
Munf.   149,  150. 

In    Reynolds   v.    Bank,   6   Gratt   174, 
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180,  the  law  is  thus  stated  by  Bald- 
win, J.:  "The  best  general  rule,  per- 
haps, to  be  deduced  from  the  authori- 
ties is,  that  all  persons  having  mate- 
rial interests  in  the  subjects,  which  are 
to  be  affected  by  the  object  of  the  suit, 
must  be  made  parties  to  the  bill  either 
as  plaintiffs  or  defendants."  Quoted 
in  Norris  v.  Bean,  17  W.  Va.  655. 

•*Mr.  Barton  says  in  his  Chancery 
Practice,  vol.  1,  §  35:  'It  is  a  general 
rule  in  equity  that  all  persons  inter- 
ested in  the  subject  matter  of  the  bill, 
and  which  is  involved  in  and  to  be 
affected  by  the  proceedings  and  result 
of  the  suit,  should  be  made  parties, 
however  numerous  they  may  be.'  Cit- 
ing numerous  authorities,  the  decisions 
in  this  state  are  in  an  unbroken  line; 
and  upon  plain  principles  he  whose 
rights  are  to  be  affected  by  any  pro- 
ceeding should  be  before  the  court, 
and  have  an  opportunity  to  be  heard. 
Otherwise  he  is  not  bound  by  the  de- 
cree. Clark  V.  Long,  4  Rand.  452; 
Richardson  v.  Davis,  21  Gratt.  706,  709; 
Armentrourt  v.  Gibbons,  25  Gratt.  371, 
375;  Barton's  Ch.  Pr.,  p.  219,  vol.  1,  § 
74;  Collins  v.  Lofftus,  10  Leigh  5; 
Com.  V.  Ricks,  1  Gratt.  416;  McDaniel 
V.  Baskervill,  13  Gratt.  228;  Story's 
Kq.  PI.,  §§  207,  210;  Fitzgibbon  v. 
Barry,  78  Va.  755;  Stovall  v.  Border 
Grange  Bank,  78  Va.  188."  Simon  v. 
Ellison,  90  Va.   157,   17  S.   E.  836. 

Where  Party  Has  Left  Jurisdiction. 
— The  general  doctrine  is,  that  if  a 
person  who  ought  to  be  a  party  de- 
parts from  the  jurisdiction  of  the  court, 
the  plaintiff  can  not  be  required  to 
make  him  a  party.  Mitf.  PI.,  book  2, 
ch.  3.  If  a  sufficient  reason  for  not 
bringing  a  party  before  the  court  is 
suggested  by  the  bill,  as  if  a  party  is 
resident  out  of  the  jurisdiction  of  the 
court,  and  that  fact  is  charged,  a  de- 
murrer will  not  hold.  Moore  v. 
George,  10  Leigh  228,  245. 

b.  Reason  for  Rule. 

The  rule  just  stated  is  founded  in 
the  reason  that  courts  of  equity  aim  to 


do  complete  justice  by  deciding  upon 
and  settling  the  rights  of  all  persons 
interested  in  the  subject  matter  of  the 
suit,  to  make  the  performance  of  the 
orders  of  the  court  perfectly  safe  and 
to  prevent  future  litigation  and  multi- 
plicity of  suits.  To  these  ends,  it  is 
necessary  that  all  persons  interested 
in  the  matter  should  be  before  the 
court  in  such  way  as  to  be  bound  by 
its  decree.  James  River,  etc.,  Co.  v. 
Littlejohn,  18  Gratt.  53,  82;  Clark  v. 
Long,  4  Rand.  452,  454;  Echols  v. 
Brennan,  99  Va.  150,  37  S.  E.  786;  King 
V.  Ashley,  5  Leigh  408;  Yost  v.  Porter, 
80  Va.  855. 

"It  is  necessity  which  lies  at  the 
foundation  of  the  rule  of  equity,  re- 
quiring all  persons  materially  inter- 
ested in  the  subject  or  who  will  be  di- 
rectly affected  by  the  decree,  to  be 
made  parties  in  the  cause.  The  juris- 
diction of  the  court  could  not,  other- 
wise, be  fully  or  safely  exercised.  And 
when  it  has  once  obtained  possession 
of  the  subject  and  the  p'arties,  it  will, 
when  it  conveniently  can,  without 
transcending  its  own  principles,  render 
complete  justice,  and  prevent  further 
litigation,  by  settling  the  whole  con- 
troversy." Austin  V.  Richardson,  1 
Gratt.  310. 

"In  Calvert  on  Parties,  p.  19  (17 
Law  Libr.  12),  it  is  said  that  the  rule 
'is  founded  upon  the  advantage  which 
all  persons  interested  will  derive  from 
the  completeness  of  the  decree;  or,  in 
other  words,  it  is  founded  upon  con- 
venience; and  the  same  principle 
guides  courts  of  equity  in  their  mode 
of  putting  the  rule  into  operation,  as 
they  never  allow  it  to  produce  any  in- 
convenience which  can  safely  be 
avoided.'  Wiser  v.  Blachly,  1  Johns. 
Chy.  437."  Fitzgibbon  v.  Barry,  78  Va. 
755. 

"At  law,  a  disputed  issue  alone  is 
contested;  the  immediate  disputants 
alone  are  bound  by  the  decision;  and 
they  alone  are  the  proper  parties  to  the 
action.  In  equity,  a  dec.ee  is  asked, 
and  not  a  decision  only;  and  it  is,  there- 
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fore,  a  requisite  that  all  persons  should 
be  before  the  court  whose  interest  may 
be  affected  by  the  proposed  decree,  or 
whose  concurrence  is  necessary  to  a 
complete  arrangement."  Meek  v. 
Spracher,  87  Va.  162,  12  S.  E.  397. 
c.  Rule  Construed. 
(1)  Meaning  of  Word  "Interest.** 

"In   Calv.   Parties,   p.    11,  are   stated 
all   the   principles   and   many   decisions 
touching    this    question,    stating    Lord 
Hardwick's    rule    to    be    what    persons 
are  necessary  *to  make  the  determina- 
tion  complete,  and  to  quiet  the  ques- 
tion.'     Poore    V.    Clarke.    2    Atk.    515 
(1742),  cites  another  learned  author  as 
saying   that   'all   concerned   in   the   de- 
mand ought  to  be  made  parties  in  eq- 
uity.'    Not   all   concerned   in   the   sub- 
ject  matter    respecting   which   a   thing 
is   demanded,  but  all  concerned  in  the 
very    thing    which    is    demanded — the 
matter  petitioned  for  in  the  prayer  of 
the  bill;  in  other  words,  the  object  of 
the    suit.     The   propriety   of   a   person 
being    made    a    party    depends    on    his 
interest,  not  in  the  subject  matters,  but 
the  object  of  the  suit.     The  word  'in- 
terest,'  when   used  as   the  criterion   of 
the  proper  parties  of  a  suit,  means  in- 
terest in  the  object,  not  interest  in  the 
subject  matter.    Upon  the  combination 
of  all  the  authorities,  the  rule  is  stated 
thus:     'All   persons  having  an  interest 
in   the   object  of  the  suit  ought  to  be 
made  parties.'     Mr.  Justice  Story  says: 
'All  persons  who  are  interested  in  the 
object    of    the    bill    are    necessary    and 
proper    parties.     *     ♦     *     The     excep- 
tions will  be  found  to  be  governed  by 
one   and   the   same   principle,  which   is 
that,  as  the  object  of  the  general  rule 
is  to  accomplish   the   purposes   of  jus- 
tice between  all  the  parties  in  interest, 
and   it  is  a  rule  founded  in  some  sort 
upon    public    convenience    and    policy, 
rather  than  upon  positive  principles  of 
municipal     or     general     jurisprudence, 
courts  of  equity  will   not  permit  it   to 
be    so    applied    as    to    defeat    the    very 
purposes  of  justice,  if  they  can  dispose 
of  the  merits  of  the  case  befcre  them 


without  prejudice  to  the  rights  or  in- 
terest of  other  persons  who  are  not 
parties,  or  if  the  circumstances  of  the 
case  render  the  application  of  the  rule 
wholly  impracticable.'  Story  Eq.  PL, 
§  77.  The  rule  is  stated  thus  by  the 
same  author:  *It  has  been  said  that 
persons  are  necessary  parties  when  no 
decree  can  be  made  respecting  the  sub- 
ject matter  of  the  litigation  until  they 
are  before  the  court,  cither  as  plaintiffs 
or  defendants;  or  when  the  defendants 
already  before  the  court  have  such  an 
interest  in  having  them  made  parties 
as  to  authorize  those  defendants  to  ob- 
ject to  proceeding  without  those  par- 
ties.' "  Penn  v.  Bahnson,  89  Va.  253, 
15  S.  E.  586. 

"It  is  a  well-established  rule  of  chan- 
cery practice,  that  a  person,  to  be  a 
party  in  interest,  must  be  interested  in 
the  property  involved  in  the  issue.  It 
is  not  sufficient  that  he  may  be  inter- 
ested in  the  question  litigated,  or  that 
by  the  determination  of  the  question 
litigated,  he  may  be  a  party  in  interest 
to  some  other  suit  growing  out  of  the 
decision  of  the  question  litigated."  El- 
can  V.  Lancasterian  School,  2  Pat.  & 
H.  53,  citing  Mayo  v.  Murchie,  3 
Munf.  358,  401. 

"The  question,  as  stated  by  Barton 
in  his  Chancery  Practice,  133-138,  is 
'that  no  one  should  be  made  a  defend- 
ant against  whom  there  can  be  no  de- 
cree or  relief  granted  in  the  suit;'  and 
Sands,  in  his  Suit  in  Equity,  191,  and 
this  court,  in  Hill  v.  Proctor,  10  W.  Va. 
59,  60,  lays  down  this  as  the  rule:  'All 
persons  materially  interested  in  the 
subject  of  the  controversy  ought  to  be 
made  parties  in  equity.'  See  page  78. 
But  as  Sands  says  (Sand.  Eq.  191): 
'This  rule,  however,  is  restricted  to 
those  who  are  interested  in  the  prop- 
erty which  is  involved  in  the  issue,  and 
docs  not  extend  to  persons  who  have 
an  interest  in  the  point  or  question  lit- 
igated.'" Howard  v.  Stephenson,  33 
W.  Va.  116,  10  S.  E.  66. 

"The  principle  is  fundamental,  and 
lies  at  the  foundation  of  the  adminis- 
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tration  of  justice;  that  every  person 
whose  interests  are  immediately  in- 
volved in  a  cause  must  be  made  a  party 
and  afforded  an  opportunity  to  assert 
or  defend  his  rights.  Calvert  on  Par- 
ties to  Suits  in  Equity,  p.  2,  upon  a  re- 
view of  the  authorities,  concluded  that 
*all  persons  having  an  interest  in  the 
object  of  the  suit  are  necessary  par- 
ties.' In  1  Daniel's  Chy.  Pr.,  p.  244,  the 
rule  is  stated  thus:  'A  person  may  be 
affected  by  the  demands  of  the  plaintiil 
in  a  suit  either  immediately  or  conse- 
quently. Where  an  individual  is  in  the 
actual  enjoyment  of  the  subject  mat- 
ter, or  has  an  interest  in  it,  either  in 
possession  or  expectancy,  which  is 
likely  either  to  be  defeated  or  dimin- 
ished by  the  plaintiffs  claim,  in  such 
case  he  has  an  immediate  interest  in 
resisting  the  demand,  and  all  persons 
who  have  such  immediate  interests  are 
necessary  parties  to  the  suit/"  Gad- 
dess  V,  Norris,  102  Va.  625,  46  S.  E. 
905. 

Mere  interest  in  the  question  in  con- 
troversy, arising  out  of  a  collateral 
liability,  does  not  render  the  person 
having  such  interest  a  necessary,  or 
proper  party.  Mitchell  v.  Chancellor, 
14  W.  Va.  22,  27;  Austin  v.  Richard- 
son, 1  Gratt.  310. 

"I  think  it  clear  that  where  a  person 
has  a  mere  interest  in  the  question, 
arising  out  of  a  collateral  liability, 
though  the  decree  may,  upon  that 
question,  be  evidence  for  or  against 
him,  in  some  future  controversy,  such 
interest  does  not  render  him  a  neces- 
sary, or  even  a  proper  party.  If  this 
were  not  so,  the  limits  of  equity  juris- 
diction might  be  indefinitely  extended. 
I  can  perceive  no  convenience  what- 
ever in  the  opposite  doctrine,  and  it 
would  carry  with  it  the  certain  incon- 
venience of  a  confusion  of  boundaries 
between  the  common-law  and  equity 
jurisdictions."  Austin  v.  Richardson, 
1   Gratt.  310. 

(8)   Immaterial  Whether  Interest  Le- 
gal or  Equitable. 

"The    general    rule    that    all    persons 


materially  interested  should  be  par- 
ties is  too  familiar  to  require  authority 
to  support  it.  And  in  regard  to  the 
nature  of  the  interest,  it  is  wholly  un- 
important whether  it  be  a  legal  or  an 
equitable  interest  of  the  absent  par- 
ties in  the  subject  matter  of  the  suit. 
Story's  Eq.  Pleading  137.  This  consti- 
tutes one  of  the  leading  distinctions 
between  proceedings  at  law,  and  in  eq- 
uity. A  person  with  a  mere  equitable 
or  remote  interest  can  not  sue  at  law, 
and  if  he  be  improperly  joined,  the 
suit  may  fail."     Crawford  v.  McDaniel, 

I  Rob.  448. 

"It  is  also  a  well-settled  principle, 
in  equity,  that  the  person  having  the 
beneficial  interest,  is  a  necessary  party, 
which  illustrates  'the  ordinary  doctrine 
that  the  real  parties  in  interest  shall 
be  brought  before  the  court,  whenever 
their  interests  may  be  affected.'  Sto- 
ry's Eq.  PI.,  §§  153,  154,  and  notes." 
Davis  V.  Henry,  4  W.  Va.  571. 

It  is  error  to  decree  land  to  be  sold 
in  which  a  person  not  a  party  to  the 
suit  has  an  interest,  legal  or  equitable. 
Barrett  v.   McAllister,  33   W.   Va.   738, 

II  S.   E.  220. 

"The  general  rule  was  correctly 
stated  by  the  appellee's  counsel  from 
Story's  Eq.  Plead.,  §  72,  thus:  'All 
persons  materially  interested  in  the 
subject  matter  of  a  suit,  either  legally 
or  beneficially,  are  to  be  made  parties 
to  it,  either  as  plaintiffs  or  defendants, 
however  numerous  they  may  be,  so  that 
there  may  be  a  complete  «'ecre  •  which 
shall  bind  them  all;'  and  from  Calvert 
on  Parties,  p.  11,  as  that  writer  pro- 
poses to  restrict  it,  thus:  'All  persons 
having  an  interest  in  the  object  of  the 
suit  ought  to  be  made  parties.' "  Jam- 
eson V.   Deshields,  3   Gratt.  4. 

3.  Principle  Not  Applicable  Where 
Persons  Fully  Represented  by 
Party  Designated  by  Them. 

The  principle  that  all  persons  having 
an  interest  in  the  controversy  ought  to 
be  made  parties  to  it  does  not  apply 
to  a  case  where  such  persons  are  fully 
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represented  by  a  party  designated  by 
themselves.  Buck  v.  Pcnnybacker,  4 
Leigh  5.  See  the  title  ASSIGN- 
MENTS FOR  THE  BENEFIT  OF 
CREDITORS,  vol.  l,  p.  838. 

d.  Persons  without  Interest  or  with 
Contingent,  Uncertain,  or  Remote 
Interests. 

Persons  without  Interest — Where  it 
does  not  appear  in  the  pleadings  or 
otherwise  in  the  case,  that  a  person 
has  an  interest  in  the  subject  matter 
of  the  suit,  he  is  not  a  necessary  party 
to  the  suit.  Chapman  v,  Pittsburg,  etc., 
R.  Co.,  18  W.  Va.  184;  Omohundro  v, 
Henson,   26    Gratt.    511. 

Assignor  Not  Necessary  Party  in 
Case  of  Absolute  and  Unconditional 
Assignment. — The  general  rule  is,  that 
where  it  is  necessary  to  adjudicate  the 
rights  of  an  assignee,  the  assignor 
must  be  made  a  party  to  the  cause,  but 
to  this  rule  there  is  the  exception,  that 
when  the  assignment  is  absolute  and 
unconditional  leaving  no  equitable  in- 
terest whatever  in  the  assignor,  and 
the  extent  and  validity  of  the  assign- 
ment is  neither  doubted  nor  denied, 
and  there  is  no  remaining  liability  in 
the  assignor  to  be  aflFected  by  the  de- 
cree, it  is  not  necessary  to  make  the 
assignor  a  party.  Vance  z/.  Evans,  11 
W.  Va.  342;  Chapman  v.  Pittsburg, 
etc.,  R.  Co.,  18  W.  Va.  184.  See  the 
title  ASSIGNMENTS,  vol.  1,  p.  796. 

Persons  who  have  had,  but  who  have 
aliened  their  interests  in  the  matter  in 
litigation  and  received  the  price,  need 
not  be  made  parties.  Fore  v.  Foster, 
86  Va.  104,  9  S.   E.  497. 

A  debtor,  holding  an  equitable  title 
to  land,  have  conveyed  it  by  deed  of 
trust,  to  secure  a  creditor,  and  having 
afterwards  caused  a  conveyance  of  the 
legal  title  to  be  made  to  another  cred- 
itor, who  had  notice  of  the  prior  deed, 
need  not  be  a  party  to  a  bill  in  equity 
exhibited  by  the  cestui  que  trust  to 
compel  a  conveyance  of  the  legal  title, 
and  performance  of  the  trust  Lam- 
bert V,  Nanny,  2  Munf.  196. 


Persons  Entitled  Only  to  Future, 
Uncertain  and  Contingent  Interests. — 
All  persons  beneficially  interested  in 
the  object  of  the  suit  must,  as  a  gen- 
eral rule,  be  made  parties,  and  this 
rule  applies  to  suits  for  the  appoint- 
ment of  new  trustees.  But  it  is  nec- 
essary in  no  case  to  make  those  per- 
sons parties  who  are  entitled  only  to 
future  and  uncertain  and  contingent  in- 
terests. Fitzgibbon  v.  Barry,  78  Va. 
755. 

"In  no  case,  says  Prof.  Minor,  is  it 
necessary  to  make  those  persons  par- 
ties who  are  entitled  'only  to  future 
and  very  uncertain  and  contingent  in- 
terests.' 4  Insts.,  pt.  2,  p.  1246  (2d 
Ed.)."  Fitzgibbon  v.  Barry,  78  Va. 
755. 

Interest  Too  Remote. — In  a  suit  by 
creditors  to  subject  the  real  estate  of 
a  decedent  to  the  payment  of  his  debts, 
where  it  appears  that  the  decedent  de- 
vised his  real  estate  to  his  wife  for 
life,  with  remainder  in  fee  in  equal 
parts  to  his  two  children,  but,  if  cither 
died  without  issue,  remainder  over  to 
his  sister,  with  power  to  the  wife  to 
sell  and  reinvest  proceeds,  if  deemed 
advisable,  the  sister  is  not  a  necessary 
party.  New  v.  Bass,  92  Va.  383,  23  S. 
E.   747. 

"*It  is  true,  as  a  general  rule,  in 
equity,  that  all  persons  interested  in 
the  subject  matter  of  the  bill,  and 
which  is  involved  in  and  to  be  aflFected 
by  the  proceedings  and  result  of  the 
suit,  should  be  made  parties,  however 
numerous  they  may  be,*  1  Bar.  Ch. 
Pr.  133.  But  as  the  interest  of  Mrs. 
Mahon  in  the  property  desired  to  be 
sold  is  contingent,  not  only  upon  both 
of  the  testator's  children  dying  with- 
out issue,  but  upon  a  failure  of  the  ex- 
ecutrix to  sell  the  property  as  author- 
ized by  the  fifth  clause  of  the  will,  her 
interest  is  too  remote  to  make  her  a 
necessary  party  to  the  suit;  and  the 
reasoning  of  this  court  in  the  case  of 
Fitzgibbon  v.  Barry,  78  Va.  755,  is  a 
complete  answer  to  the  argument  sub- 
mitted  in   support   of   this   assignment 
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of  error."    New  v.  Bass,  92  Va.  383,  23 
S.  E.  747. 

A  person  who  is  a  mere  agent  in  a 
transaction  ought  not  to  be  made  a 
party  to  a  bill,  as  for  instance  an  auc- 
tioneer, who  has  sold  an  estate,  the 
sale  being  the  matter  of  controversy. 
Tavenncr  v.  Barrett,  21  W.  Va.  656. 

e.  Persons  Acquiring  Interest  Pendente 
Lite. 

It  may  be  stated  as  a  general  rule 
that  persons  acquiring  an  interest  in 
the  subject  of  the  suit  pendente  lite 
need  not  be  made  parties  to  the  bill 
nor  need  they  be  brought  before  the 
court.  See  the  title  LIS  PENDENS, 
vol.  9,  p.  460,  and  cross  references. 

8.  Complainants, 
a.  In  General 

Must  Be  Owner  of  Beneficial  Inter- 
est.— Equity  deals  only  with  the  real 
parties  in  interest,  and  the  complain- 
ant must  be  the  party  owning  the  ben- 
eficial equitable  interest.  Penn  v,  Hea- 
ron,  94  Va.  773,  27  S.  E.  599;  Castle- 
man  V.  Berry,  86  Va.  604,  10  S.  E.  884; 
Campbell  v.  Shipman,  87  Va.  655,  13 
S.  E.  114;  Kellam.  I'.  Sayre,  36  W.  Va. 
198,  3  S.  E.  589. 

It  is  indispensable  in  such  courts 
that  the  beneficial  party  should  be 
made  plaintiff,  although  the  legal  title 
to  the  subject  matter  of  the  suit  may 
be  vested  in  another;  and  where  suck 
other  has  a  mere  nominal  title,  and  no 
interest  in  the  subject  of  the  suit,  it  is 
not  necessary  to  make  him  a  party. 
Grove  v.  Judy,  24  W.  Va.  294,  298; 
Brooks  V,  Miller,  29  W.  Va.  499,  2  S. 
E.   219. 

When  by  sale  or  operation  of  law, 
his  interest  becomes  vested  in  another, 
the  assignee  must  become  a  party  by 
original  bill,  in  the  nature  of  a  supple- 
mental bill,  before  he  can  proceed,  and 
the  suit  can  not  go  on  for  his  benefit 
in  the  name  of  the  assignor.  Campbell 
V.  Shipman,  87  Va.  655,  1.3  S.  E.  114. 

A  bill  in  equity  «?hould  contain  a 
statement  showing  the  riglits  of  the 
complainant    exhibiting    it,    by    whom, 


and  in  what  manner  he  is  injured,  or 
in  what  he  desires  the  assistance  of  the 
court.  The  bill  must  show  clearly  that 
the  complainant  has  a  right  to  the 
thing  demanded  or  such  an  interest  in 
the  subject  matter  as  gives  him  a  right 
to  institute  a  suit  concerning  it.  Saun- 
ders V.  Baltimore  Bldg.,  etc.,  Ass'n,  99 
Va.  140,  37  S.  E.  775.  See  the  title 
EQUITY,  vol.   5,  p.  127. 

b.  Suit  in  Name  of  One  Party  for  Use 
of  Another. 

General  Rule. — A  suit  in  equity  can 
not  be  brought  in  the  name  of  one 
party  for  the  use  of  another.  Bank  v. 
Cook,  55  .W.  Va.  220,  46  S.  E.  1027; 
Kellam  v.  Sayre,  30  W.  Va.  198,  3  S. 
E.  589;  Hurt  v.  Miller,  95  Va.  32,  27 
S.  E.  831;  McClaskey  v.  O'Brien,  16 
W.  Va.  791;  Grove  v.  Judy,  24  W.  Va. 
294;  Fleming  v.  Holt,  12  W.  Va.  143. 

"In  a  note  to  the  case  of  Kane  v. 
Mann,  decided  by  this  court  and  re- 
ported in  2  Va.  Law  Register  433,  the 
learned  and  lamented  editor  (Judge 
Burks)  says  that  it  has  been  decided 
by  many  cases,  and  seems  a  well-set- 
tled rule,  that  the  complainant  must 
be  the  party  owning  the  beneficial  eq- 
uitable interest,  and  that  he  can  not 
sue  for  his  benefit  in  the  name  of  an- 
other who  has  a  mere  barren  legal  ti- 
tle." Penn  v.  Hcaron,  94  Va.  773,  27 
S.   E.  599. 

"It  is  true  that  at  common  law  one 
person  might  sue  in  his  own  name  for 
the  use  of  another;  but  that  was  al- 
lowed for  well-known  reasons.  I  am 
not  aware  of  this  practice  ever  having 
been  tolerated  in  a  court  of  equity. 
The  general  rule  in  equity  is,  that  all 
parties  materially  interested  in  the 
subject  matter  in  controversy  should 
be  made  parties  to  the  cause.  There 
are,  however,  some  exceptions  to  this 
rule,  but  this  case  as  to  Lownds  is 
clearly  not  within  the  exceptions  in 
the  Hart  case."  McClaskey  v.  O'Brien. 
16  W.  Va.  791. 

Where  a  judgment  was  recovered  at 
law,  in  the  name  of  A  for  the  use  of 
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B,  and  afterwards  A  brought  a  chan- 
cery suit,  in  his  own  name  for  the  use 
of  B,  the  judgment  creditor,  and  B 
was  not  a  party  to  the  suit,  and  a  de- 
cree was  rendered  enforcing  said  judg- 
ment lien,  it  was  reversed  for  want 
of  proper  parties,  and  remanded  for 
such  proper  party  to  be  made.  Kel- 
1am  V.  Sayre,  30  W.  Va.  198,  3  S.  E. 
589. 

The  assignor  of  a  chose  in  action, 
though  secured  by  a  vendor's  lien  on 
real  estate,  can  not  sue  in  equity  for 
the  benefit  of  his  assignee  to  enforce 
the  lien.  Equity  deals  only  with  the 
real  parties  in  interest.  But  where,  in 
such  a  suit,  the  beneficial  owner  is 
made  a  party  by  cross  bill  of  the  de- 
fendants, and  answers  the  same,  the 
original  bill  should  not  be  dismissed, 
but  proceed  to  final  decree.  Hurt  v. 
Miller,  95  Va.  32,  27  S.  E.  831.  See 
the  title  ASSIGNMENTS,  vol.  1,  p. 
795. 

Statutory  Provision  Authorizing  Suit 
in  Own  Name  or  That  of  Holder  of 
Legal  Title.— When  the  legal  title  to 
any  claim  or  chose  in  action,  for  the 
enforcement  of  the  collection  of  which 
a  court  of  equity  has  jurisdiction,  is  in 
one  person  and  the  beneficial  equitable 
title  thereto  is  in  another  the  latter 
may  either  maintain  a  suit  in  the  name 
of  the  holder  of  the  legal  title  for  his 
use  and  benefit  or  in  his  own  name  to 
enforce  collection  of  the  same.  In 
either  case  the  beneficial  equitable 
owner  shall  be  deemed  the  real  plain- 
tiff and  shall  be  alone  liable  for  costs. 
This  act  shall  apply  to  suits  now  pend- 
ing (February  nineteenth,  eighteen 
hundred  and  ninety-eight)  and  to  such 
as  may  be  hereafter  brought,  and  shall 
be  in  force  from  its  passage.  Va.  Code, 
1904,  §  2415a.  cited,  but  not  construed, 
in  National  Exch.  Bank  v.  Preston,  2 
Va.  Dec.  652. 

3.  Defendants. 

In  General. — "The  defendants  to  a 
bill  in  equity  should  consist  of  all  per- 
sons   interested    in    the    relief    sought, 


who  are  not  already  joined  as  plain- 
tiflFs."  Meek  v.  Spracher,  87  Va.  102, 
12   S.    E.    397. 

"The  question,  as  stated  by  Barto.i 
in  his  Chancery  Practice,  133-138,  is 
'that  no  one  should  be  made  a  defend- 
ant against  whom  there  can  be  no  de- 
cree or  relief  granted  in  the  suit* " 
Howard  v.  Stephenson,  33  W.  Va.  116, 
10  S.  E.  66. 

"In  Mayo  v.  Murchie,  3  Munf.  358, 
401,  402,  Judge  Roane  says:  'On  gen- 
eral principles  it  would  seem  that  those 
who  have,  and  those  who  want,  the  en- 
tire subject  of  controversy  would  be 
proper  and  sufficient  parties.  It  is 
enough  that  all  those  should  be  par- 
ties defendant  to  the  suit  who  possess 
all  the  rights  in  controversy  in  that 
suit,  and  therefore  can  enable  the  court 
of  equity  to  make  a  complete  decree 
upon  the  subject.'  "  Morgan  v.  Blatch- 
Icy,  33  W.  Va.  155,  10  S.  E.  282. 

"It  is  enough  that  all  those  should 
be  parties  defendant  to  the  suit,  who 
possess'  all  the  rights  in  controversy 
in  that  suit,  and  therefore  can  enable 
the  court  of  equity  to  make  a  com- 
plete decree  upon  the  subject.  It  is 
not  necessary  that  all  those  should  be 
also  parties,  who  will  be  necessary 
parties  in  other  suits,  to  which  the  de- 
cision in  the  suit  in  question  may  give 
rise,  by  reason  of  a  warranty,  or  oth- 
erwise. That  would  lead  to  a  never- 
ending  line  of  parties,  would  carry  you 
up  through  all  the  mesne  alienations 
to  the  original  owner,  and  impose  upon 
the  plaintiff,  without  necessity,  the 
burden  of  comprehending  parties  who 
are  to  him  unknown,  and  perfect  stran- 
gers. It  is  a  great  matter  gained  to 
the  jurisdiction  of  courts  of  equity  to 
settle  the  controversy,  and  avoid  cir- 
cuity, as  to  all  interested,  in  the  very 
question  in  contest  in  the  suit;  that  is 
(as  applied  to  this  case),  as  to  all  pos- 
sessing or  claiming  the  legal  title. 
There  are  sufficient  difficulties  and  de- 
lays already  existing  under  this  rule, 
and  arising  from  the  number  of  par- 
ties indispensably  necessary.     There  is 
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no  need  to  go  further  to  outgo  the  de- 
mand in  the  bill,  and  essay  the  vain 
attempt  to  settle  by  one  decision,  all 
other  suits,  and  every  consequential 
claim  or  injury,  which  may  grow  out 
of  the  decision  of  the  point  in  issue. 
It  is  a  consequence  of  these  principles 
that  no  person  need  be  a  party  to  a 
suit  in  equity,  against  whom  if  brought 
to  a  hearing,  there  can,  or  need  be,  no 
decree;  although  he  be  interested.  On 
this  principle,  it  is  held,  that  a  resid- 
uary legatee  need  not  be  a  party;  nor 
need  a  bankrupt  in  a  suit  against  his 
representatives;  though  they  arc  both 
much  interested  in  reducing  the  amount 
of  the  sum  demanded.  Again,  it  is  said 
not  to  be  necessary  to  make  the  as- 
signor of  a  bond  a  party,  in  a  suit 
against  the  assignee  impeaching  the 
same,  although  he  is  interested  in  the 
consequence  of  the  suit,  by  virtue  of 
his  assignment.  All  these  parties  are 
as  evidently  interested,  as  the  trustees 
in  this  case  would  be  if  they  had  war- 
ranted the  appellant's  legal  title." 
Mayo  V,  Murchie,  3  Munf.  358. 

"The  parties  against  whom  relief  is 
asked,  and  against  whom  only  relief 
can  be  asked,  and  against  whom  only 
it  can  be  granted  properly,  are  made 
parties,  and  they  are  the  only  proper 
parties."  Fore  v.  Foster,  86  Va.  104, 
9  S.   E.  497. 

Persons  are  not  improper  defendants 
who  are  so  connected  with  the  case 
made  as  to  be  directly  interested  in 
obtaining  or  resisting  the  specific  re- 
lief asked  in  the  bill  or  given  in  the 
decree,  such  as  claimants,  by  written 
executory  contract,  of  part  of  the  per- 
sonal property  mentioned  in  the  deed 
of  trust  in  controversy.  Zell  Guano 
Co.  V.  Heatherly,  38  W.  Va.  409,  18  S. 
E.  611. 

A  party  who  is  charged  in  the  bill 
with  participation  in  the  forgery  of  a 
deed  to  land,  and  of  taking  and  certi- 
fying a  false  and  fraudulent  certificate, 
as  a  notary  public,  of  the  acknowledg- 
ment of  such  deed,  for  the  purpose  of 
cheating  and  defrauding  the  true  own- 


ers, to  the  interest  and  advantage  of 
such  notary  public,  and  the  object  of 
the  bill  is  to  have  such  deed  delivered 
up  to  be  canceled,  is  in  his  individual 
capacity,  a  proper  party  defendant. 
Alexander  v.  Davis,  42  W.  Va.  465,  26 
S.  E.  291. 

Immaterial  That  Interests  Are  Con- 
flicting.— "It  is  immaterial  that  the  in- 
terests of  the  defendants  are  in  con- 
flict with  each  other,  or  that  some  of 
their  claims  are  identical  with  the 
claims  of  the  plaintiffs.  Equity  deals 
with  the  real  parties  in  interest,"  Cas- 
tleman  v.  Berry,  86  Va.  604,  10  S.  E. 
884;  Campbell  v.  Shipman,  87  Va.  655, 
13  S.  E.  114. 

"If  no  relief  be  sought,  as,  for  in- 
stance, if  the  bill  be  for  discoTcry 
alone,  it  can  not  be  objected  to  for 
want  of  parties;  but  if  relief  be  asked, 
the  prayer  of  process  must  be  so 
framed  as  to  bring  all  persons  inter- 
ested in  the  relief  before  the  court, 
either  as  plaintiffs  or  defendants.  In 
both  of  these  points,  however'  the  rule 
of  equity  differs  from  the  rule  of  law, 
both  in  the  necessity  of  joining  all 
interested  parties  in  the  suit,  and  in 
the  option  of  joining  them  as  plaintiffs 
or  defendants.  At  law,  a  disputed  is- 
sue alone  is  contested;  the  immediate 
disputants  alone  are  bound  by  the  de- 
cision; and  they  alone  are  the  proper 
parties  to  the  action.  In  equity,  a  de- 
cree is  asked,  and  not  a  decision  only; 
and  it  is,  therefore,  requisite  that  all 
persons  should  be  before  the  court 
whose  interest  may  be  affected  by  the 
proposed  decree,  or  whose  concurrence 
is  necessary  to  a  complete  arrange- 
ment. The  same  reason  which  re- 
quires that  immediate  disputants  be 
the  only  parties  at  law,  also  requires 
their  arrangement  as  parties  plaintiffs 
and  defendants,  so  that  all  the  plain- 
tiffs shall  support  one  side,  and  all  the 
defendants  the  other  side,  of  the  ques- 
tion in  issue.  In  equity,  it  is  only  req- 
uisite that  the  interests  of  the  plaintiffs 
be  consistent,  and  it  is  immaterial  that 
the  defendants  are  in  conflict  with  each 
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other  or  that  some  of  their  claims  are 
identical  with  those  of  the  plaintiflF. 
And,  although  a  conflict  of  interests 
among  the  defendants  is  no  valid  ob- 
jection to  a  bill,  it  does  not  follow  that 
the  court  will  adjudicate  on  their  con- 
flicting claims;  in  fact,  it  will  not  do 
so,  unless  the  division,  be  necessary  to 
the  plaintiffs  right.  Adams'  Eq.  (6th 
Am.  Ed.),  top  pp.  622,  623  and  624." 
Meek  v.  Spracher,  87  Va.  162,  12  S. 
E.  397. 

4.  Transposition  of  Parties. 

When  a  coplaintiflF,  being  a  necessary 
party,  in  a  chancery  cause,  declines  to 
prosecute  further  as  plaintiff,  and 
moves  the  court  to  dismiss  the  cause 
as  to  him,  the  court  should,  upon  mo- 
tion of  the  other  plaintiffs,  transpose 
him  to  the  other  side  of  the  cause  and 
allow  it  to  be  prosecuted  against  him 
as  a  defendant.  McConaughey  v.  Ben- 
nett, 50  W.  Va.  172,  40  S.  E.  540. 

"There  was  no  misjoinder  of  parties 
plaintiff  in  the  cause.  McConaughey 
&  Co.  might  have  made  Haverty  a  de- 
fendant and  would  have  been  com- 
pelled to  do  so,  in  asserting  their  claim, 
if  he  had  not  joined  with  them  as  a 
coplaintiff.  Generally  it  is  not  error  in 
equity  to  transpose  parties  who  might 
be  made  defendants  so  as  to  make 
them  plaintiffs  or  vice  versa,  for  the 
reason  that  in  equity  all  of  the  parties 
to  the  suit  are  considered  actors,  and 
it  is  no  matter  on  which  side  of  the 
case  they  stand.  See  Sadler  v.  Taylor, 
49  W.  Va.  104,  38  S.  E.  583,  and  au- 
thorities there  cited."  McConaughey 
T.  Bennett,  50  W.  Va.  172,  40  S.  E.  540. 

5.  Parties  by  Representation, 
a.  In  General. 

An  Exception  to  General  Equity 
Kule. — As  has  been  already  stated  the 
freneral  rule  in  equity  is  that  all  per- 
sons materially  interested  ought  to  be 
parties  to  the  suit,  plaintiffs  or  defend- 
iints,  however  numerous  they  may  be.* 
Where,  however,  this  rule  of  obliging 
all  persons  interested  to  be  parties  is, 
from  their  number  impracticable  or  ex- 


tremely difficult,  it  is  so  far  dispensed 
with,  or  rather  modilied,  as  to  require 
only  sufficient  parties  to  secure  a  fair 
contest  by  representing  all  the  sepa- 
rate interests.  4  Min.  Inst,  pt.  2,  p. 
1396. 

One  of  the  most  frequent  exceptions 
to  the  general  rule  is  that  the  court 
will  permit  a  suit  to  be  brought  by  one 
person  in  behalf  of  himself  and  all 
other  persons  having  a  like  interest  as 
the  plaintiff  when  the  persons  having 
such  like  interest  with  the  plaintiff, 
are  very  numerous  or  can  not  easily 
be  discovered  or  ascertained.  Coffman 
v.  Sangston,  21  Gratt.  263;  Bull  v. 
Read,  13  Gratt.  78;  Reynolds  v.  Bank, 
6  Gratt.  174,  180;  Blanton  v.  Southern 
Fertilizing  Co.,  77  Va.  335;  Beechcr  v. 
Foster,  51  W.  Va.  605,  42  S.  E.  647; 
Norris  v.  Bean,  17  W.  Va.  655;  Mc- 
Clung  V,  Livesay,  7  W.  Va.  329. 

"It  is  a  general  rule  in  equity  (sub- 
ject, however,  to  many  exceptions), 
that  all  persons  materially  interested 
either  legally  or  beneficially  in  the  sub- 
ject matter  of  the  suit  ought  to  be 
n  ade  parties  to  it  either  as  plaintiffs  or 
defendants,  so  that  there  may  be  a  de- 
cree, that  shall  bind  them  all,  and  full 
justice  be  done  to  all  in  the  one  suit. 
Caldwell  v.  Taggart,  4  Pet.  190;  Hoxic 
V.  Carr,  1  Summers  173;  Carey  v. 
Hoxey,  11  Ga.  648.  But  this  general 
rule  being  established  for  the  conven- 
ient administration  of  justice  ought 
not  to  be  adhered  to  in  cases,  in  which 
consistently  with  practical  convenience 
it  is  incapable  of  application.  See 
Adair  v.  The  New  River  Co.,  11  Ves. 
444;  Good  V.  Blewitt,  13  Ves.  397; 
Wendell  v.  Vanrensellaer,  1  Johns. 
Chy.  349;  West  v.  Rundle,  2  Mason 
193,  194.  This  court  in  such  excep- 
tional cases  generally  requires  the  bill 
to  be  filed  not  only  on  behalf  of  the 
plaintiff,  but  also  on  behalf  of  all  other 
persons  interested,  who  are  not  made 
formally  parties,  and  thus  they  are  in 
some  sense  made  parties.  West  v. 
Rundle,  2  Mason  193,  194;  Good  v. 
Blewitt,     13    Ves.     397;     Hendricks    v. 
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Robinson,  2  Johns.  Chy.  296,  297." 
Norris  v.  Bean,  17  W.  Va.  655. 

Parties  Must  Have  Common  or  Sim- 
ilar Interests. — A  party  can  not  stand 
as  a  representative  of  others  to  whom 
his  own  interests  are  hostile  and  ad- 
verse. Beecher  v.  Foster,  51  W.  Va. 
605,  42   S.   E.   647. 

'*To  authorize  one  to  sue  or  defend 
on  behalf  of  himself  and  others  not 
named  as  parties,  it  is  necessary  that 
the  party  on  the  record  and  the  per- 
sons represented  shall  have  a  common, 
or  at  least  a  similar,  interest  in  the 
subject  matter  of  the  litigation.  A 
party  can  not  stand  as  a  representative 
of  others  to  whom  his  own  interests 
are  hostile  and  adverse."  Beecher  v. 
Foster,  51  W.  Va.  605,  42  S.  E.  647, 
quoting  15  Enc.  PJ.  &  Pr.,  629. 

Parties  of  Record  Must  Act  in  Good 
Faith. — "Where  parties  any  one  of 
whom  would  have  a  right  to  come  in 
by  petition  and  be  made  a  party,  if 
necessary  to  protect  his  interests,  ar€ 
allowed  to  be  dispensed  with  on  ac- 
count of  their  number,  the  parties  of 
record  ought  to  proceed  with  the  ut- 
most fairness  and  good  faith,  and 
should  not  resort  to  anything  like  sharp 
practice  in  procuring  a  final  decree 
which  is  to  be  binding  on  all."  Beecher 
V.  Foster,  51  W.  Va.  605,  42  S.  E.  647, 
quoting   15   Enc.   PI.   &  Pr.  628. 

b.    Illustrations. 

A  bill  may  be  filed  by  one  creditor  on 
behalf  of  himself  and  all  other  cred- 
itors in  the  same  situation,  who  may 
choose  to  come  in  and  contribute  to 
the  expenses  of  the  suit.  Norris  v. 
Bean,  17  W.  Va.  655;  Reynolds  v. 
Bank,  6  Gratt.  174.  See  the  title 
CREDITORS'   SUITS,  vol.  3,  p.  794. 

Suits  by  One  or  More  Taxpayers  on 
Behalf  of  All. — It  has  long  been  a  well- 
established  doctrine  that  courts  of 
equity  have  jurisdiction  to  restrain  the 
illegal  diversion  of  public  funds  at  the 
suit  of  a  citizen  and  taxpayer,  when 
brought  on  behalf  of  himself  and  oth- 
ers   similarly   situated;   and   to   compel 


the  restitution  of  public  funds  which 
have  been  illegally  diverted  and  lodged 
in  the  hands  of  persons  not  entitled  to 
the  same,  who  have  taken  them  with 
notice  of  the  wrongful  diversion,  and 
the  governing  body  of  the  subordinate 
or  local  government  will  not  act  or 
take  the  necessary  steps  to  have  such 
funds  restored.  Bull  v.  Read,  13  Gratt. 
78;  Redd  v.  Supervisors,  31  Gratt.  695; 
Roper  I'.  McWhorter,  77  Va.  214,  215; 
Lynchburg,  etc.,  R.  Co.  v.  Dameron, 
95  Va.  545,  28  S.  E.  951.  Johnson  v. 
Black,  103  Va.  477,  49  S.  E.  633. 
'  Suit  by  One  or  More  Persons  to  Test 
Validity  of  Act. — .\  statute  having  pro- 
vided for  a  system  of  free  schools  in 
a  particular  district  in  a  county,  and 
provided  for  commissioners  to  estab- 
lish and  manage  the  schools;  some  of 
the  inhabitants  of  the  district  may  file 
a  bill  in  behalf  of  themselves  and  the 
other  inhabitants  against  the  commis- 
sioners, to  test  the  validity  of  the  act, 
and  the  propriety  of  the  proceedings  A 
the  commissioners  under  it.  Bull  v. 
Read,  13  Gratt.  78. 

"The  act  in  question  is  one  neces- 
sarily affecting  all  the  inhabitants  ot 
the  district  named  who  in  respect  to 
persons  or  property  were  liable  to  tax- 
ation under  its  provisions;  and  as  they 
were  many  in  number  but  had  a  com- 
mon interest,  it  was  allowable  accord- 
ing to  settled  practice,  for  some  to  file 
a  bill  on  behalf  of  themselves  and  the 
other  inhabitants  similarily  situated 
seeking  any  relief  to  which  they  might 
all  in  common  be  justly  entitled,  al- 
though their  individual  interests  might 
be  several  and  distinct.  Calvert  on 
Parties  28;  Cockburn  v.  Thompson,  16 
Ves.  R.  321;  Chancey  v.  May,  Pr.  in 
Chy.  592;  Attorney  General  v.  Heelis, 
2  Sim.  &  Stu.  67,  1  Cond.  Eng.  Ch.  R. 
348;  Grey  v.  Chaplin,  2  Sim.  &  Stu. 
267,  Id.  451;  Blackman  v.  The  Warden 
and  Society  of  Sutton  Coldfield,  1 
*Chy.  Cas.  269;  Mit.  PI.  137;  Milligan 
V.  Mitchell,  3  Mylne '  &  Craig  72,  14 
Eng.  Ch.  R.  72.  And  it  would  seem 
where  a  large  number  of  persons  arc 
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thus  interested  in  a  common  subject 
and  acts  be  done  to  the  injury  of  the 
common  right,  the  approval  of  the  ma- 
jority will  neither  excuse  the  wrong 
nor  take  away  from  the  other  parties 
their  remedy  by  suit.  Promley  v. 
Smith,  1  Sim.  R.  8,  2  Cond.  Eng.  Ch. 
5.  See  also,  Sto.  Eq.  PL,  §  107,  112, 
114,  120;  Taylor  v.  Salmon,  4  Mylen  & 
Craig  134,  18  Eng.  Ch.  R.  133,  opinion 
of  Lord  Cottenham;  Wallworth  v. 
Holt,  Id.  619;  1  Dan.  Ch.  Pr.  287,  et 
scq."  Bull  V.  Read,  13  Gratt.  78.  See 
the  titles  INJUNCTIONS,  vol.  7,  p. 
605;  TAXATION. 

Suit  by  Some  Members  of  Voluntary 
Society. — B.  society  is  a  voluntary  so- 
ciety, composed  of  between  four  and 
five  hundred  members.  Some  of  them 
may  sue  C.  in  equity  for  the  benefit  of 
all,  for  an  account  and  for  payment  of 
the  money  collected,  and  the  return  of 
the  evidences  of  debts  unpaid.  And 
the  court  has  jurisdiction  on  the 
ground,  either  of  discovery  or  from  the 
difficulty  of  proceedings  at  law.  Coflf- 
man  v.  Sangston,  21  Gratt.  263. 

"In  the  present  case,  it  is  alleged  that 
the  members  of  the  society  are  too 
numerous  to  sue  in  their  own  names, 
numbering  from  four  to  five  hundred. 
In  an  action  at  law  all  these  members 
must  have  joined  as  plaintiflFs.  The 
difficulties  in  the  way  of  properly  as- 
certaining their  names,  and  of  carry- 
ing on  the  suit,  when  so  ascertained, 
are  too  palpable  to  require  argument  or 
illustration.  The  practice,  however,  in 
courts  of  equity,  of  permitting  one  or 
more  persons,  to  represent,  in  one  suit, 
all  who  have  a  community  of  interest, 
removes  these  difficulties,  and  enables 
the  court,  in  the  present  case,  speedily 
to  adjudicate  the  rights  of  the  parties, 
without  the  slightest  danger  of  injus- 
tice." Coflfman  v.  Sangston,  21  Gratt. 
263. 

B.   AT  LAW. 
1.  Parties  Plaintiff, 
a.   In  Actions  £x  Contractu. 
(1)    Common-Law  Rule. 

In  actions  ex  contractu  the  general 


rule  is  that  such  action  must  be  brought 
by  the  person  who  has  the  legal  title 
to  the  benefit  of  the  contract,  inas- 
much as  a  court  of  law  does  not  usually 
take  cognizance  of  an  equitable  title.  4 
Min.  Inst.,  pt.  1,  p.  450;  Clarksons  z/. 
Doddridge,   14   Gratt.   42,  44. 

The  legislature  alone  has  power  to 
make  an  exception  to  this  rule.  Clark- 
sons  V,   Doddridge,   14   Gratt.  42,   44. 

A  person  with  a  mere  equitable  or 
remote  interest  can  not  sue  at  law,  and 
if  he  be  improperly  joined,  the  suit 
may  fail.  Crawford  v.  McDaniel,  1 
Rob.  448.  See  the  title  CONTRACTS, 
vol.  3,  p.  457. 

(2)    Statutory  Exceptions. 

(a)  Contracts  for    Benefit    of    Third 
Persons. 

By  statute  both  in  Virginia  and  West 
Virginia  it  is  provided  that  an  imme- 
diate estate  or  interest  in,  or  the  ben- 
efit of  a  condition  respecting  any  es- 
tate, may  be  taken  by  a  person  under 
an  instrument,  although  he  be  not  a 
party  thereto;  and  if  a  covenant  or 
promise  be  made  for  the  sole  benefit  of 
a  person  with  whom  it  is  not  made  or 
with  whom  it  is  made  jointly  with  oth- 
ers, such  person  may  maintain,  in  his 
own  name,  any  action  thereon  which 
he  might  maintain  in  case  it  had  been 
made  with  him  only,  and  the  consid- 
eration had  moved  from  him  to  the 
party  making  such  covenant  or  prom- 
ise. Virginia  Code,  1904,  §  2415;  West 
Virginia  Code,  1899,  ch.  71,  §  2.  Nut- 
ter V.  Sydenstricker,  11  W.  Va.  535; 
Johnson  v.  McClung,  26  W.  Va.  659; 
Newberry  Land  Co.  v.  Newberry,  95 
Va.   119,  27  S.   E.  899. 

For  a  full  treatment  of  the  question 
of  parties  in  actions  on  contracts  for 
the  benefit  of  third  persons,  see  the 
title  CONTRACTS,  vol.  3,  p.  457. 

(b)  Suits  by  Assignees. 

By  statute  both  in  Virginia  and  West 
Virginia  it  is  provided  that  the  assignee 
or  beneficial  owner  of  any  bond,  note, 
writing  or  other  chose  in  action,  not 
negotiable,    may    maintain    thereon    in 
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his  own  name  any  action  which  the 
original  obligee,  payee,  or  contracting 
party  might  have  brought.  Virginia 
Code,  1904,  §  2860;  West  Virginia  Code, 
1899,  ch.  99,  §  14.  Clarksons  v.  Dodd- 
ridge, 14  Gratt.  42;  Garland  v,  Riche- 
son,  4  Rand.  266. 

For  a  full  treatment  of  the  right  of 
assignees  to  sue  at  common  law  and 
under  the  Codes,  see  the  title  ASSIGN- 
MENTS, vol.  1,  p.  786. 

(8)  Action  in  Name  of  One  for  Use 
of  Another. 

At  common  law  an  action  may  be 
brought  in  the  name  of  one  person  for 
the  use  of  another  who  is  the  real  ben- 
eficiary of  the  result  of  a  suit.  1  Bart. 
Law  Prac,  §  63;  McClaskcy  v.  O'Brien, 
16  W.  Va.  791. 

**At  law  sometimes  a  suit  must  be 
brought  in  the  name  of  the  party  to 
whom  the  note  or  bond  was  executed 
for  the  use  of  the  real  parties  in  in- 
terest, so  as  to  give  notice  to  whom 
the  debt  is  then  due,  and  to  whom  it 
hould  be  paid,  when  the  party,  to 
vhom  it  was  executed,  has  without 
written  assignment  transferred  his  in- 
terest thereon  to  another,  who  then 
holds  the  equitable  title  thereto.*' 
Grove  v.  Judy,  24  W.   Va.  294. 

As  to  the  right  of  an  assignee  of  a 
chose  in  action  to  sue  in  the  name  of 
the  assignor,  as  at  common  law  not- 
withstanding his  right  under  statute  to 
sue  in  his  own  name,  see  the  title  AS- 
SIGNMENTS, vol.  1,  p.  790. 

Necessity  for  Declaration  to  Show 
That  Action  Is  for  Another's  Benefit. — 
It  is  usual,  though  not  necessary,  when 
an  action  at  common  law  is  brought  for 
the  benefit  of  another,  to  state  the  fact 
in  the  body  of  the  declaration,  or  to 
endorse  it  on  the  declaration,  or  the 
writ.  But  such  statement  is  no  ma- 
terial part  of  the  pleadings.  The  ben- 
eficial plaintiff  is  not  a  party  on  the 
record,  and  hence  does  not  come  within 
the  provisions  of  the  act  of  February 
29,  1888,  extending  the  time  within 
which  certain  actions  must  be  brought 


Fadeley  v.  Williams,  96  Va.  397,  31  S. 
E.  515;  Consumers*  Ice  Co.  v.  Jen- 
nings, 100  Va.  719,  42  S.  E.  879. 

"It  was  said  by  Judge  Moncure,  in 
Clarksons  v.  Doddridge,  14  Gratt.  44: 
*It  is  usual,  when  an  action  is  brought 
in  the  name  of  one  person  for  the  use 
of  another,  to  state  the  fact  in  the 
body  of  the  declaration,  or  by  an  en- 
dorsement thereon,  or  on  the  writ. 
And  it  is  useful  and  convenient  to  do 
so.  ♦  ♦  ♦  But  this  [he  says]  is  not 
necessary.'  The  endorsement  may  be 
made  at  any  time  during  the  progress 
of  the  suit,  it  is  sometimes  not  made 
until  after  an  execution  is  issued,  which 
is  then  endorsed  for  the  benefit  of  the 
party  for  whose  benefit  the  suit  was 
brought."  Hayes  v.  Virginia  Mut, 
etc.,  Ass'n,  76  Va.  225.  See  the  title 
CONTRACTS,  vol.  3,  p.  457. 

Costs,  When  Suit  in  Name  of  One 
for  Another. — When  a  suit  is  in  the 
name  of  one  person  for  the  benefit  of 
any  other,  if  there  be  judgment  for  the 
defendant's  costs,  it  shall  be  against 
such  other.  (Code,  1849,  p.  706,  ch. 
185,  §  9.)  Va.  Code,  1904,  §  3546. 
(4)    Actions  on  Contracts  with  Agent. 

Where  a  contract  not  under  seal  is 
made  with  an  agent  and  in  the  agent's 
name,  for  an  undisclosed  principal, 
either  principal  or  agent  may  sue  on  it. 
And,  on  proof  that  'the  agent  has  no 
beneficial  interest  in  the  subject,  it  is 
not  error  to  permit  the  declaration  to 
be  so  amended  as  to  show  that  the  ac- 
tion is  for  the  benefit  of  his  principal, 
and  to  allow  the  action  to  proceed  to 
judgment  in  that  form.  National  Bank 
V.  Nolting,  94  Va.  263,  26  S.  E.  826. 
See  the  title  AGENCY,  vol.  1,  p.  274. 
b.  In  Actions  Ex  Deticto. 

In  actions  ex  delicto  the  same  gen- 
eral principle  prevails  as  in  actions  ex 
contractu,  namely,  that  the  action  must 
in  general  be  brought  in  the  name  of 
the  person  whose  legal  right  has  been 
affected,  and  who  was  legally  in- 
terested in  the  property  to  which  the 
tort  relates  at  the  time  the  tort  was 
committed.    Min.  Inst.,  pt.  1,  p.  452. 
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"The  action  for  a  tort  must  in  gen- 
eral be  brought  in  the  name  of  the 
person  whose  legal  right  has  been  af- 
fected, and  who  was  legally  interested 
in  the  property  at  the  time  the  injury 
thereto  was  committed;  for  he  is  im- 
pliedly the  party  injured  by  the  tert, 
iind  whoever  has  sustained  the  loss  is 
the  proper  person  to  call  for  compen- 
sation from  the  wrongdoer.  And  an 
action  for  an  injury  to  the  absolute 
rights  of  a  person,  as  for  batteries, 
wounding,  etc.,  can  only  be  brought  in 
the  name  of  the  party  immediately  in- 
jured, and,  if  he  die,  the  remedy  de- 
termines. 1  Chitty's  Plead.,  16th  Ed., 
p.  69."  Norfolk,  etc.,  R.  Co.  v.  Dough- 
erty, 92  Va,  372,  23  S.  E.  777. 

8.    Parties  Defendant. 

In  Actions  £x  Contractu. — The  party 
or  parties  to  be  made  defendants  to  an 
action  ex  contractu  must  be  deter- 
mined by  the  tenor  of  the  contract  it- 
self.    4  Min.  Inst.,  pt.  1,  p.  452. 

For  applications  of  this  rule  in  par- 
ticular actions,  see  the  specific  titles. 

In  Actions  Ex  Delicto.— The  proper 
defendants  in  actions  ex  delicto  are 
those  in  general  who  committed  the 
tort,  whether  by  their  own  hands  or 
by  the  hands  of  others.  4  Min.  Inst, 
pt.   1,  p.  52. 

For  the  proper  parties  defendant  in 
actions  based  on  a  tort,  see  the  ap 
propriate    titles. 

III.  Joinder  of  Parties. 

A.  IN  EQUITY. 
1.  In  General. 

There  is  no  inflexible  rule  as  to  the 
joinder  of  parties  in  the  court  of  chan- 
cery, yet  the  general  rule  is  that  sev- 
eral complainants,  having  distinct  and 
independent  claims  to  relief  against  a 
defendant,  can  not  join  in  a  suit  for 
separate  relief  of  each.  Nor  can  a 
single  complainant,  having  distinct  and 
independent  claims  for  relief  against 
two  or  more  defendants,  severally  join 
them  in  the  same  bill.  Snyder  v.  Ca- 
bell, 29  W.  Va.  48,  1  S.  E.  241. 


There  are  many  exceptions  to  this 
rule,  however,  and  the  court  exercises 
a  sound  discretion  in  determining 
whether  there  is  a  misjoinder  of  par- 
ties, under  the  particular  circumstances 
of  each  case.  Snyder  v.  Cabell,  29  W. 
Va.  48,  1  S.  E.  241. 

"At  law,  persons  jointly  interested  in 
the  object  of  the  suit  must  stand  on 
the  same  side  of  the  case  upon  the 
record,  but  in  equity,  while  it  is  proper 
so  to  arrange  the  parties,  it  is  gen- 
erally held  to  be  sufficient  if  all  per- 
sons  interested   in   the   subject   matter 

I  of  the  cause  be  made  parties  thereto^ 
either  as  plaintiffs  or  defendants.  In 
equity,  all  parties  to  the  suit  are,  or 
may  be,  actors  therein  without  regard 
to  the  formal  positions  on  the  record, 
and  ordinarily  it  is  a  matter  of  little 
consequence  whether  a  party  appears 
as  a  complainant  or  a  defendant,  for 
the  court  can  make  such  decree  as  the 
exigencies  of  the  case  may  require,  de- 
creeing for  or  against  one  or  more  of 
the  several  plaintiffs  and  for  or  against 
one  or  more  of  the  several  defendants. 
Ency.  PI.  &  Prac.  672.  'In  equity  it 
is  sufficient  that  all  the  parties  in  in- 
terest are  before  the  court  as  plaintiffs 
or  as   defendants;   and   they   need   not, 

I  as  at  law,  in  such  case,  be  on  opposite 
sides  of  the  record.'  1  Story's  Eq.  Jur. 
630.  'The  court  can  only  decree  as 
between  parties  to  the  suit,  but  in 
equity  it  is  not  essential  as  at  law,  that 
the  parties  litigant  should  be  on  op- 
posite sides  of  the  case.'  Piatt  7k 
Oliver,  3  McLean's  (U.  S.)  27.  'The 
position  of  the  parties  on  the  record  as 
plaintiffs  or  defendants  is  immaterial; 
all  are  actors.'  Mr.  Justice  Gray  in 
McArthur  v.  Scott,  113  U.  S.  386. 
'While  at  law  all  persons  having  a 
joint  interest  must  join  in  the  action 
as  plaintiffs,  in  equity  the  general  rule 
is,  it  is  sufficient  if  all  the  parties  in- 
terested in  the  subject  of  the  suit  are 
before  the  court  either  as  plaintiffs  pr 
defendants.'  Parkham  v.  Aicardi  & 
Tool.  34  Ala.  398."  Sadler  v.  Taylor, 
49  W.  Va.  104,  38  S.  E.  583. 
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2.    Complainants. 

General  Principles. — Two  or  more 
parties  having  distinct  causes  of  action 
against  the  same  defendant  can  not 
join  in  one  suit  to  enforce  their  rights, 
or  the  bill  will  be  objectionable  for 
multifariousness.  Roper  v.  McWhorter, 
77  Va.  214;  Norfolk,  etc.,  R.  Co.  v. 
Smoot,  81  Va.  495;  Brown  v.  Bedford 
City  Land,  etc.,  Co.,  91  Va.  31,  20  S. 
E.  968;  Bosher  v.  Richmond,  etc..  Land 
Co.,  89  Va.  455,  16  S.  E.  360;  Graveley 
r.  Graveley,  84  Va.  145,  4  S.  E.  218; 
Snyder  v,  Cabell,  29  W.  Va.  48,.  1  S. 
E.  241. 

Persons  can  not  join  as  plaintiffs  in 
an  action  at  law  in  different  rights — 
the  one  ns  a  personal  representative  and 
the  other  in  his  own  right — for  the  rea- 
son assigned  by  Lord  Holt  in  Martin 
f.  Crompe,  1  Ld.  Raym.  340,  "that  it 
would  make  a  strange  confusion"  to 
do  so.  Clarkson  v.  Booth,  17  Gratt. 
490. 

Generally,  as  to  what  constitutes 
multifariousness,  effect,  manner  of  rais- 
ing objection,  etc.,  see  the  title  MUL- 
TIFARIOUSNESS, ante,  p.   130. 

To  enable  complainants  to  join  in 
one  suit  they  must  have  a  community 
of  interest.  Norfolk,  etc.,  R.  Co.  v. 
Smoot,  81  Va.  495. 

Where  there  is  a  community  of  in- 
terest and  right,  such  persons  may 
unite  as  coplaintiffs.  Bosher  v.  Rich- 
mond, etc..  Land  Co.,  89  Va.  455,  IC  S. 
E.  360. 

"In  equity  it  is  only  requisite  that 
the  interests  of  the  plaintiffs  be  con- 
sistent." Meek  v.  Spracher,  87  Va.  162, 
VZ   S.    E.   397. 

"Mr.  Justice  Story,  in  his  work  on 
Equity  Pleading  (§  279),  speaking  of 
the  objection  to  a  bill  for  multifarious- 
ness upon  the  misjoinder  of  plaintiffs, 
^ays  that  the  principle  applies  to  an 
improper  joinder  of  plaintiffs,  who 
claim  no  common  interests,  but  assert 
distinct  and  several  claims  against  one 
and  the  same  defendant.  If  several 
holders  of  scrip  of  shares  in  a  loan 
should  sue  on  behalf  of  themselves  and 


all  others,  to  have  their  subscriptions 
refunded,  the  bill  would  be  multifarious, 
for  their  interests  and  demands  are 
distinct  and  several.  But  the  objection 
of  misjoinder  does  not  apply  where  all 
the  parties  plaintiff  have  an  interest  in 
the  suit,  although  it  is  not  a  coexten- 
sive interest.  Another  exception  to  the 
general  doctrine  respecting  multifari- 
ousness and  misjoinder,  which  has  al- 
ready been  alluded  to,  is  when  the 
parties  (either  the  plaintiffs  or  defend- 
ants) have  one  common  interest  touch- 
ing the  matter  of  the  bill,  although 
they  claim  under  distinct  titles  and 
have  independent  interests.  Mr.  Pom- 
eroy,  in  his  work  on  Equity  Jurispru- 
dence, has  examined  this  subject  with 
great  ability,  and  maintains  the  juris- 
diction on  behalf  of  persons  having  a 
common  interest  in  the  subject  of  the 
suit,  and  in  cases  where  there  is  a  com- 
munity of  interest  in  the  question  at 
issue,  and  perhaps  in  the  kind  of  re- 
lief sought,  only.  Pom.  Eq.  Jur.,  § 
269."  Bosher  v,  Richmond,  etc.,  Land 
Co.,  89  Va.  455,  16  S.  E.   360. 

When  the  plaintiff  has  an  interest  in 
the  subject  matter  of  a  suit,  the  bill 
may  be  amended  and  other  persons 
having  same  interest  may  be  joined  as 
coplaintiffs.  Coffman  v.  Sangston,  21 
Gratt.  263;  Burlew  v.  Quarrier,  16  W. 
Va.  108,  142;  Bel  ton  v.  Apperson,  26 
Gratt.  207,  222.  See,  in  accord,  Bill- 
ings V.  Bumgardner,  9  Gratt.  273. 

Illustrations  of  Proper  Joinder. — 
Persons  who  have  been  induced  by  the 
same  fraudulent  misrepresentations  to 
subscribe  to  the  stock  of  a  corporation 
have  a  common  interest,  and  may  join 
in  a  suit,  for  the  benefit  of  themselves 
and  others  similarly  deceived,  to  can- 
cel their  subscriptions.  Bosher  v.  Rich- 
mond, etc.,  Land  Co.,  87  Va.  455.  16 
S.  E.  360;  Brown  v.  Bedford  City 
Land,  etc.,  Co.,  91  Va.  31,  20  S.  E.  968. 

A  number  of  persons  who  have  been 
fraudulently  induced  to  enter  into  con- 
tracts with  a  company  by  means  of 
the  same  false  representations,  and  who 
have  sustained  the  same  injury,  except 
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in  amount,  and  seek  precisely  the  same 
character  of  relief,  may  unite  in  one 
bill  praying  for  the  cancellation  of  their 
contracts,  and  make  the  offending  com- 
pany, and  its  officers  and  agents 
through  whom  the  fraudulent  represen- 
tations were  made,  parties  defendants. 
Rader  v.  Bristol  Land  Co.,  94  Va.  76tt, 
27  S.  E.  590. 

"Fraud  is  the  gravamen  of  the  bill. 
All  have  a  common  interest  centering 
in  this  point.  All  are  alike  affected  by 
it.  They  are  entitled,  upon  the  prin- 
ciple laid  down  in  Bosher  v.  Richmond 
and  Harrisonburg  Land  Company,  to 
unite  as  complainants  against  their 
wrongdoer.*'  Rader  v.  Bristol  Land 
Co.,  94  Va.  766,  27  S.   E.  590. 

"These  causes  can  not  be  distin- 
guished in  principle  from  the  case  of 
Bosher  v.  Richmond  &  Harrisonburg 
Land  Company,  89  Va.  455,  and  must 
be  controlled  by  it.  With  the  principle 
of  that  decision,  as  it  was  carefully 
guarded  and  strictly  limited  to  the  par- 
ticular class  of  cases  to  which  it  was 
applied,  we  have  no  disposition  to  in- 
terfere; and  it  is  unnecessary  to  restate 
the  grounds  upon  which  the  court 
placed  it.  The  case  establishes  that 
where  a  large  number  of  persons  have 
been,  by  identical  representations, 
fraudulently  induced  to  become  sub- 
scribers to  a  company,  they  may  unite 
in  one  bill  praying  the  cancellation  of 
their  subscriptions,  and  make  the  of- 
fending company,  and  its  officers  and 
agents,  through  whom  the  fraudulent 
representations  were  made,  defendants. 
Brown  v.  Bedford  City  Land,  etc.,  Co., 
91  Va.  31,  36,  20  S.  E.  968.'*  Rader  v. 
Bristol  Land  Co.,  94  Va.  766,  27  S.  E. 
590.  See  the  title  FRAUD  AND  DE- 
CEIT^  vol.  6,  p.  486. 

A  statute  requires  the  captain  or 
other  officer  of  a  vessel  engaged  in  the 
oyster  trade  to  take  out  a  license.  A 
number  of  such  captains  or  officers  may 
unite  in  one  bill  to  enjoin  the  sale  of 
their  vessels,  and  test  the  constitution- 
ality of  the  act.  Johnson  v.  Drum- 
mond,  20  Gratt.  419. 


M.  is  administrator  of  husband  and 
wife,  and  it  being  doubtful  whether 
the  right  to  a  fund  is  in  the  estate  of 
husband  or  wife,  he  sues  for  it  in  equity 
in  both  characters.  The  bill  is  not. de- 
murrable for  misjoinder  of  parties. 
Brent  v.  Washington,  18  Gratt.  526. 

The  husband  and  wife  are  properly 
united  as  plaintiffs,  in  a  bill,  the  ob- 
ject of  which  is  to  protect  and  secure 
the  wife's  rights  and  interests  in  her 
real  estate,  the  same  not  being  her  sole 
and  separate  property.  Wyatt  v.  Simp 
son,  8  W.  Va.  394. 

One  person  being  personal  represen 
tative  of  several  of  the  children,  he  is 
but   one   plaintiff,   and   though    one   of 
his  intestates  died  after  B.,  and  he  is 
described   as   the    personal    representa 
tive  of  each  intestate,  that  is  surplus 
age,  and  there  is  no  misjoinder  of  plain 
tiffs.     Clarkson  v.  Booth,  17  Gratt.  490 

Two  or  more  persons  owning  sepa 
rate  and  distinct  tenements,  whethci 
they  occupy  the  premises  by  them 
selves  or  tenants,  may,  together  with 
the  tenants,  where  the  tenements  arc 
lessened  in  value,  or  made  materiall\ 
uncomfortable  as  homes,  by  a  nuisance 
which  is  a  common  injury  to  all  the 
tenements  and  their  residents,  join  in 
a  suit  to  restrain  such  nuisance.  Sny- 
der V.  Cabell,  29  W.  Va.  48,  1  S.  E.  241 
See  the  title  INJUNCTIONS,  vol.  7. 
p.  512. 

Misjoinder. — For  administrator  and 
distributees  of  decedent  to  unite  as 
plaintiffs  in  suit  to  collect  money  due 
the  estate  is  a  misjoinder  of  parties. 
Graveley  v.  Graveley,  84  Va.  145,  4  S 
E.   218. 

"The  court  is  also  of  opinion  thai 
the  second  ground  of  objection  to  the 
bill  is  well  taken.  It  is  that  the  ad- 
ministrator and  heirs  of  tlic  intestate 
were  improperly  joined  as  plaintiffs. 
Where  the  heirs  and  distributees  of  a 
decedent  sue  an  executor  de  son  tort, 
for  obvious  reasons  the  rightful  ad- 
ministrator should  be  a  party  plaintiff 
or  defendant.  Nease  v.  Capeheart,  8 
W.  Va.  95.     This,  however,  was  in  no 
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sense  a  suit  to  have  an  account  and 
obtain  a  decree  of  distribution.  It  was 
a  suit,  as  shown  on  the  face  of  the  bill, 
simply  to  recover  specified  sums  of 
money  belonging  to  the  intestate's  es- 
tate, as  to  which  the  right  of  suit  was 
in  the  administrator  alone.  The  ad- 
ministrator and  heirs  had  separate  and 
distinct  claims,  and  they  were  im- 
properly joined  as  plaintiffs."  Grave- 
Icy  V.  Graveley,  84  Va.  145,  4  S.  E.  218. 

Where  a  large  number  of  persons 
have  been  fraudulently  induced  to  be- 
come subscribers  to  a  company  by 
identical  representations,  they  may 
write  in  one  bill,  praying  the  cancella- 
tion of  their  subscriptions  and  make 
the  offending  company,  and  its  officers 
and  agents,  through  whom  the  fraudu- 
lent representations  were  made,  de- 
fendants. But  creditors  of  the  com- 
pany can  not  be  united  in  the  same  suit 
Their  rights  and  interests  are  not  only 
diverse,  but  wholly  antagonistic  to 
those  of  the  stockholders.  There  is  an 
"irrepressible  conflict"  between  the  two 
classes,  and  if  united  in  the  same  bill, 
it  will  be  multifarious  for  misjoinder 
of  complainants.  Bosher  v.  Richmond, 
etc.,  Land  Co.,  89  Va.  455,  16  S.  E.  360, 
distinguished.  Brown  v.  Bedford  City 
Land,  etc..  Co.,  91  Va.  31,  20  S.  E.  968. 

Effect  of  Joinder  of  Improper  Plain- 
tiff.— The  joinder  of  an  improper  plain- 
tiff, having  no  interest  in  the  suit,  will 
not  affect  the  right  of  the  real  party 
in  interest  to  maintain  it.  Beckwith  v. 
Seborn,  31  W.  Va.  1,  5  S.  E.  453. 
3.    Defendants. 

General  Rule. — It  may  be  stated  as 
a  general  rule  that  a  singfle  complain- 
ant, having  distinct  and  independent 
claims  for  relief  against  two  or  more 
defendants  severally,  can  not  join  them 
in  the  same  bill.  Snyder  v.  Cabell,  29 
W.  Va.  48,  1  S.  E.  241;  Almond  v.  Wil- 
son, 75  Va.  613. 

Where  one  joined  as  a  defendant  has 
no  interest  in  the  subject  matter,  a  He- 
murrer  for  misioinder  is  properly  sus- 
tained. Abernathy  v.  Phillips,  82  Va. 
769,   1   S.    E.   113. 


Defendants  who  have  a  common  in- 
terest and  a  common  defense  are  prop- 
erly joined  in  one  suit,  and  a  deniurrer 
to  a  bill  which  charges  community  of 
interest  and  defenses  is  properly  over- 
ruled. Coleman  v.  Claytor,  93  Va.  20, 
24  S.   E.  463. 

"The  rule  is,  that  all  persons  con- 
cerned in  the  subject  matter  of  the  suit 
may  properly  be  joined  as  defendants; 
nor  is  it  essential  that  all  the  parties 
shall  have  an  interest  in  all  the  mat- 
ters contained  in  the  suit.  It  is  suffi- 
cient if  each  party  is  concerned  in  some 
of  the  matters  involved  in  it,  and  they 
are  connected  with  the  others.  Story 
E.  P.,  §  271,  a."  Walters  v.  Farmers* 
Bank,  76  Va.  12. 

"All  persons  who  are  interested  in 
the  relief  sought  by  a  bill  should  be 
made  parties  defendants  to  the  bill,  un- 
less they  are  already  joined  as  plain- 
tiffs, and  the  prayer  for  process  must 
be  so  framed  as  to  bring  all  persons 
interested  in  that  relief  before  the 
court,  either  as  plaintiffs  or  defendants. 
This  is  elementary."  Stovall  v.  Bor- 
der Grange  Bank,  78  Va.  188. 

Illustrations. — Where  a  suit  is 
brought  by  a  landholder  against  an  in- 
corporated town,  to  enjoin  it  from 
opening  a  public  alley  through  his  land 
without  having  first  condemned  the 
same  for  public  use,  according  to  law, 
the  owner  of  a  lot  adjoining  such  pro- 
posed alley,  who  has  been  instrumen- 
tal in  moving  the  public  authorities  of 
such  town  to  open  such  alley,  may 
properly  be  joined  with  such  town  as 
a  defendant  in  such  suit.  Miller  v. 
Aracoma,  30  W.  Va.  606,  5  S.  E.  148. 
See  the  titles  INJUNCTIONS,  vol.  7. 
p.  512;  MUNICIP.\L  CORPORA- 
TIONS, ante,  p.  149. 

Where  a  bill  was  filed  by  the  sure- 
ties of  an  executor  against  the  execu- 
tor and  the  different  purchasers  from 
him,  to  compel  them  to  account  for  the 
assets  of  the  testator  in  regard  to 
which  it  was  charged  that  the  executor 
had  committed  a  devastavit  to  which 
the    purchasers   were    parties,    it    was 
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obviously  proper,  and  indeed  neces- 
sary, that  they  should  be  united  in  the 
same  suit,  though  the  purchasers  were 
different.  Jones  v.  Clark,  25  Gratt 
642. 

A  bill  in  equity  is  brought  to  subject 
to  the  lien  of  the  plaintiff's  judgment 
his  debtor's  estate,  alleged  to  have  been 
fraudulently  conveyed  to  various  per- 
sons, all  of  whom  are  made  defendants; 
but  there  is  no  charge  of  combination 
and  confederacy  among  the  alienees. 
Held,  the  bill  is  not  multifarious.  Al- 
mond v.  Wilson,  75  Va.  613. 

•*Although  a  plaintiff  can  not  demand 
several  matters  of  different  natures 
against  several  defendants,  a  demurrer 
will  not  lie  even  though  the  defendants 
be  unconnected  with  each  other,  if  they 
have  a  common  interest  centering  in 
the  point  in  issue  in  the  cause.  2  Mad- 
dox  Chy.  294.  Thus  in  Mayor  v.  Pilk- 
Ington,  1  Atk.  283,  it  was  held,  that  a 
bill  to  quiet  the  plaintiff  in  a  right  of 
fishery  might  be  brought  against  sev- 
eral defendants  although  there  was  no 
privity  between  them  and  the  plaintiff, 
and  they  claimed  distinct  rights.  The 
bill  was  sustained  for  the  sake  of  peace 
and  to  prevent  a  multiplicity  of  suits. 
In  Virginia  it  is  common  practice  for 
a  judgment  creditor  to  unite  in  one  bill 
any  number  of  purchasers  claiming  dif- 
ferent parcels  of  land  by  separate  and 
distinct  alienations.  When  the  bill  is 
against  fraudulent  alienees  the  matter 
in  litigation  is  the  fraud  charged  in  the 
management  and  disposition  of  the 
debtor's  property,  in  which  charge  all 
the  defendants  are  interested,  though 
in  different  degrees  and  proportions. 
As  was  said  by  Lord  Cottingham  in 
Campbell  v.  Macky,  1  Myl.  &  Craig 
603:  'The  courts,  in  dealing  with  the 
question  of  multifariousness,  seem  to 
have  considered  what  was  convenient 
in  the  particular  circumstances  rather 
tlr  n  tn  lav  down  pny  general  rule  on 
the  subject.' "  Almond  v.  Wilson,  75 
Va.  613. 

A  bill  against  several  purchasers  of 
separate   and   distinct    tracts    of     land 
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aliened  by  a  husband  during  coverture^ 
without  the  relinquishment  of  the  wife^ 
to  recover  dower  in  each  tract,  is  not 
multifarious.  The  plaintiff  may  elect 
to  proceed  against  each  separately,  or 
air  together.  Boyden  v.  Lancaster,  % 
Pat.  &  H.  198. 

"When  one  general  right  is  claimed 
by  the  bill,  though  the  defendants  have 
separate  and  distinct  rights,  a  demurrer 
for  multifariousness  will  not  hold.  For 
these  propositions,  the  citations,  in  the 
petition  for  appeal,  from  Story  and 
Mitford's  equity  pleadings,  furnish  au- 
thority in  point.  And  this  being  pre- 
cisely such  a  case  as  the  one  last  sup- 
posed— wherein  one  general  right  is 
asserted  against  defendants  having 
separate  and  distinct  rights  in  the  sub- 
ject— must  be  held  free  from  the  ob- 
jection of  multifariousness.  In  this 
case,  convenience,  which  is  said  to  be 
the  foundation  of  the  rule  against 
multifariousness,  is  in  accordance  with 
the  plaintiffs'  right  to  convene  the  de- 
fendants and  assert  their  one  general 
right  against  them  in  the  same  bill.  It 
can  not  possibly  prejudice  them,  and 
is  to  be  commended  in  consideration 
of  its  consonance  with  that  maxim  of 
equity  which  delights  in  preventing  a 
multiplicity  of  suits."  Boyden  v.  Lan- 
caster, 2  Pat.  &  H.  198.  See  the  title 
MULTIFARIOUSNESS,  ante,  p.  130. 

B.  AT  LAW. 

1.  In  General. 

At  law  persons  jointly  interested  in 
the  object  of  the  suit  must  stand  <>n 
the  same  side  of  the  case  upon  the 
record.  Sadler  v.  Taylor,  49  W.  Va. 
104,  38  S.   E.  583. 

All  persons  having  a  joint  interest 
must  join  in  the  action  as  plaintiffs. 
Sadler  v.  Taylor,  49  W.  Va.  104,  38  S. 
E.   583. 

2.  In  Actions  Ex  Contractu. 

As  to  joinder  of  parties  in  actions  on 
joint,  several,  or  joint  and  several  con- 
tracts, see  the  title  CONTRACTS,  vol. 

3.  p.  388,  et  seq. 

As  to  joinder  of  parties  in  actions  of 
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covenant,  sec  the   title   COVENANT, 
ACTION  OF,  vol.  3,  p.  735. 

As  to  joint  actions  upon  covenants  of 
warranty,  see  the  title  COVENANTS, 
vol.  3,  p.  770. 

As  to  joinder  of  parties  in  action^  on 
bonds,  see  the  title  BONDS,  vol.  2,  p. 
543. 

Suits  for  Specific  Performance. — 
**Says  Pomeroy  in  his  work  on  Con- 
tracts, §  483:  *The.  i:encral  doctrine, 
as  supported  by  the  weight  of  Ameri- 
can authorities,  is  that  all  persons  who 
are  interested  in  the  enforcement  of 
the  contract  must  be,  and  all  those  di- 
rectly and  specifically  interested  in  the 
subject  matter  may  be  joined  as  par- 
ties to  the  suit  for  the  specific  perform- 
ance.' "  Hudson  V.  Max  Meadows 
Land,  etc.,  Co.,  97  Va.  341,  33  S.  E. 
586.  See  the  title  SPECIFIC  PER- 
FORMANCE. 
3.  In  Actions  Ex  Delicto, 
a.    Plaintiffs. 

"As  to  joinder  of  plaintiffs  in  actions 
of  tort,  it  is  a  general  rule  that  if  they 
have  a  joint  interest  in  the  property 
affected,  they  must  join  in  the  action 
or  the  defendant  may  plead  the  non- 
joinder in  abatement.  But  a  joint  ten- 
ant or  tenant  in  common  need  not  join 
his  cotenant  in  an  action  to  recover  the 
common  real  property  in  unlawful  en- 
try and  detainer.  Each  has  a  right  to 
the  whole  as  against  strangers  and 
wrongdoers.  But  if  the  action  concern 
personal  property,  they  must  join." 
Yeager  v.  Fairmont,  43  W.  Va.  259,  27 
S.  E.  234,  quoting  Hogg  on  Pleading 
and  Forms,  p.  30,  §  43. 

"When  two  or  more  persons  are 
jointly  entitled  to  have  a  joint  legal  in- 
terest in  the  property  affected,  they  must 
in  general  join  in  the  action,  or  the 
defendant  may  plead  in  abatement,  and, 
though  the  interest  be  several,  yet  if 
the  wrong  complained  of  cause  an  en- 
tire joint  damage,  the  parties  may  join 
or  sever  in  the  action;  but  as  the  courts 
will  not  in  one  suit  take  cognizance  of 
distinct  and  separate  claims  of  different 


persons,  where  the  damage  as  well  as 
the  interest  is  several,  each  party  in- 
jured must  in  that  case  sue  separately." 
1  Chitt.  PI.  p.  73,  quoted  in  Yeager  r. 
Fairmont,  43  W.  Va.  259,  27  S.  E.  234. 
See  the  title  TRESPASS. 

An  action  of  trespass  for  freedom, 
is,  in  form,  an  action  for  a  personal 
tort,  and,  in  substance,  a  remedy  to  try 
the  question  of  freedom  or  slavery,  and, 
therefore,  two  or  more  may  join  as 
plaintiffs  in  the  action.  Coleman  v. 
Dick,   1   Wash.   233. 

A  father,  in  consideration  of  natural 
love  and  affection,  makes  a  deed,  which 
is  duly  recorded,  conveying  slaves  and 
other  property  to  three  infant  children, 
upon  the  condition  understood  and  re- 
served, that  the  slaves  are  to  remain  in 
the  donor's  possession  during  his  life, 
and  if  his  wife  should  survive  him,  that 
she  shall  have  the  use  of  one-third  of 
the  slaves  and  their  increase,  during 
her  life.  At  the  time  of  executing  the 
deed,  the  father  is  indebted  by  two 
bonds,  on  which  judgments  are  after- 
wards obtained,  and  the  executions  re- 
turned satisfied.  Subsequent  to  the 
deed,  he  becomes  appearance  bail,  and 
a  judgment  being  obtained  against  him 
as  such,  the  execution  thereon  is  levied 
upon  the  slaves  so  conveyed,  which  are 
still  in  his  possession,  and  they  are  sold 
by  the  sheriff.  After  the  father's  death, 
an  action  of  detinue  is  brought  against 
the  purchaser  by  the  widow  and  chil- 
dren jointly,  and  another  action  is 
brought  by  the  children  alone;. in  each 
of  which  cases  there  is  a  special  ver- 
dict finding  the  facts  before  mentioned. 
It  was  held,  that  the  action  in  which 
the  widow  is  joined  can  not  be  main- 
tained, but  that  by  the  children  alone 
is  well  brought.  Charlton  v.  Gardner, 
11  Leigh  281. 

b.    Defendants. 

General  Rule. — The  general  rule  is 
that  any  number  bf  tort  feasors  may 
be  joined  in  the  same  action,  where  all 
are  alleged  to  have  participated  in  the 
wrong.     They  may  be  sued  jointly  or 
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severally,  at  the  election  of  the  plain- 
tiff; and  that  is  true,  notwithstanding 
there  may  exist  a  difference  in  the  de- 
gree of  liability,  or  the  quantum  of  evi- 
dence necessary  to  establish  such  lia- 
bility. Riverside  Cotton  Mills  v. 
Lanier,  102  Va.  148,  45  S.  E.  875. 

"In  1  Jagg.  Torts,  212,  213,  it  is  said: 
'There  is  a  marked  distinction  between 
a  tort  and  liability  arising  from  a  tort. 
The  liability,  as  between  the  plaintiff 
and  the  defendant,  may  always  be 
treated  as  several,  but  the  wrong  itself 
may  be  jointly  done  or  severally  done 
by  the  defendants.  If  it  be  jointly  done 
(that  is,  in  concert),  the  defendants  are 
joint  tort  feasors.  If  it  be  severally 
done  (that  is,  independently,  though  for 
a  similar  purpose  and  at  the  same  time, 
without  any  concert  of  action),  they 
are  several  tort  feasors.  None  the  less, 
ordinarily,  both  parties  guilty  of  con- 
current negligence  may  be  sued  jointly, 
though  they  had  no  common  purpose, 
and  though  there  was  no  concert  in 
action.'  In  Cooley,  Torts,  89,  it  is 
said:  'A  fourth  proposition  may  be 
stated  thus:  That,  if  the  damage  has 
resulted  directly  from  concurrent 
wrongful  acts  or  neglects  of  two  per- 
sons, each  of  these  acts  may  be  counted 
on  as  the  wrongful  cause,  and  the  par- 
tics  held  responsible,  either  jointly  or 
severally,  for  the  injury.'"  Johnson 
V,  Chapman,  43  W.  Va.  639,  28  S.  E. 
744.     See  the  title  TRESPASS. 

Illustrations. — Where  two  contiguous 
buildings  fall  upon  and  crush  a  third, 
by  reason  of  the  coexistent  and  con- 
curring negligence  of  the  respective 
owners  thereof  to  keep  their  separate 
walls  in  repair,  the  owner  of  the  in- 
jured building  may  maintain  a  joint  or 
separate  suit  against  the  owners  of  the 
defective  buildings.  Johnson  v.  Chap- 
man,  43   W.   Va.   639,  28   S.    E.   744. 

For  a  malicious  prosecution,  two  or 
more  persons  may  be  sued  jointly  in 
one  action,  or  severally  in  •  separate 
actions.  But  counts  against  two  or 
more  can  not  be  joined  in  the  same 
declaration    with    counts    against    each 


person  severally.  McMullin  v.  Church, 
82  Va.  501. 

Where  the  tort  complained  ot 
though  it  may  have  been  participated 
in  by  both  of  the  defendants,  is  treated 
by  the  law  as  the  several  act  of  each, 
and  the  plaintiff  might  have  sued  one 
only  of  them;  but  he  elected  to  sue 
them  both  jointly,  and  having  so 
elected,  he  was  bound  to  declare 
against  them  jointly  in  each  count  in 
the  declaration.  McMullin  v.  Church, 
82  Va.  501,  506. 

Misjoinder. — Where  a  corporation 
liable  for  personal  injuries  inflicted  by 
its  agents  becomes  merged  into,  or 
consolidated  with,  another  corporation, 
which  by  authority  of  law  or  act  of  the 
parties  is  responsible  for  such  liability, 
an  action  at  law  may  be  maintained  for 
such  injuries  against  either  of  said  cor- 
porations, but  not  a  joint  action  against 
both.  They  are  not  jointly  liable.  One 
is  liable  for  committing  the  alleged 
tort,  the  other  is  liable  by  reason  of 
the  consolidation.  In  a  joint  action  it 
must  appear  frotn  the  declaration  that 
the  contract  or  tort  upon  which  'the 
action  is  brought  is  a  joint  contract,  or 
a  joint  tort;  otherwise,  the  declaration 
will  be  bad  on  demurrer  for  misjoinder 
of  causes  of  action  and  of  parties. 
Langhorne  v.  Richmond  City  R.  Co., 
91  Va.  364,  22  S.   E.  357. 

"The  defect  in  the  declaration  is  in 
joining  them  as  defendants.  They  are 
not  jointly  liable.  One  is  liable  for 
committing  the  alleged  injury;  the 
other  is  liable  by  reason  of  the  consoli- 
dation proceedings.  The  plaintiff  has 
the  right  to  sue  either,  for  the  injury 
alleged  to  have  been  done,  but  has  no 
right  to  sue  both  in  the  same  action  at 
law."  Langhorne  v.  Richmond  R.  Co., 
91   Va.   369,  22   S.   E.   159. 

IV.  Raising,  Waiving  and  Cur- 
ing  Objections  as  to  Parties. 

A.  INTEREST  AND  CAPACITY  TO 
SUE. 
Plaintiff's     Want     of     Interest    and 
Title  to  Sue. — If  it  appears  from  the 
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bill  that  the  plaintiff  has  no  interest  in 
the  subject  matter  of  the  suit,  the  ob- 
jection may  be  made  by  demurrer.  If 
this  does  not  appear  on  the  bill,  the  ob- 
jection may  be  taken  by  plea,  or  at 
the  hearing  of  the  cause.  CoflFman  v, 
Sangston,  21  Gratt.  263;  Barr  v.  Clay- 
ton, 29  W.  Va.  256,  11  S.  E.  899;  Key- 
ser  V.  Renner,  87  Va.  249,  12  S.  E.  406. 

"It  is  equally  well  settled  in  equity 
that  the  plaintiff  can  not  maintain  his 
suit,  unless  he  both  avers,  and  estab- 
lishes by  proof  where  the  averment  is 
denied,  that  he  has  an  interest  in  the 
subject  matter  of  the  suit,  or  right  to 
the  thing  demanded,  and  a  proper  title 
to  institute  the  suit.  These  are  essen- 
tial to  sustain  his  right  to  any  relief. 
Story,  Eq.  PL,  §  728;  Mitf.  Eq.  PI.  (by 
Jcromy),  231,  232.  If  such  want  of 
title  appears  upon  the  face  of  the  bill, 
it  should  be  taken  advantage  of  by  de- 
murrer. If,  however,  the  bill  shows 
a  title  apparently  good,  the  defendant 
may  by  plea  or  answer  show  either 
that  nothing  was  ever  vested  in  him  or 
that  the  title  which  he  had  has  been 
transferred  to  another.  Story,  Eq.  PI., 
■§§  260,  261,  728."  Barr  r.  Clayton,  29 
W.  Va.  256,  11  S.  E.  899.  See  the 
titles  DEMURRERS,  vol.  4,  p.  478; 
EQUITY,  vol.  5.  p.  127;  PLE-\DING. 

Capacity  in  Which  Party  Sues  or  Is 
Sued.— See  the  title  .\BATEMENT, 
REVIVAL  AND  SURVIVAL,  vol.  1, 
p.  6. 

B.  MISNOMER. 

See  the  titles  ABATEMENT,  RE- 
VIVAL AND  SURVIVAL,  vol.  1,  p. 
5;    NAMES,  ante,   p.   335. 

C.  MISJOINDER. 

1.   Manner  of  Raising. 

Former  Rule.— It  was  formerly  the 
rule  both  in  Virginia  and  West  Vir- 
ginia that  the  objection  of  misjoinder 
should  be  raised  by  demurrer  if  ap- 
parent on  the  face  of  the  pleading  or 
by  plea  or  answer  if  not  so  apparent. 
Vaidcn  v.  Shibblcfield,  28  Oratt.  153; 
Ward  V.  Fim.-ten.  86  Va.  359,  10  S.  E. 
115;  Burlcw  v.  Quarrier,  16  W.  Va.  108; 


'  Yeager  v.  Fairmont,  43  W.  Va.  250^  J? 
S.  E.  234;  Well  v.  Sewell  Point  Gi:aiu> 
Co.,  89  Va.  708,  17  S.  E.  2;  Snyder  v. 
Cabell,  29  W.  Va,  48,  1  S.  E.  241.  S,ee 
the  titles  ABATEMENT,  REVIVAL 
AND  SURVIVAL,  vol.  1,  p.  8;  DE- 
MURRERS, vol.  4,  p.  479. 

'*It  is  a  good  ground  of  demurrer  to 
the  whole  bill,  that  a  person,  who  has 
no  interest  in  a  suit  and  has  no  equity 
against  the  defendant,  is  improperly 
joined  as  a  plaintiff."  Tavenner  v.  Bar- 
rett, 21  W.  Va.  656. 

"In   this  country,  it  is   believed,   the 
rule  is  well  settled,  that  in  cases  of  mis- 
joinder    of    parties    as     plaintiffs     in 
equity,  the  objection  must  be  made  by 
demurrer  if  the   defect  is  apparent  on 
the  face  of  the  bill,  or  by  plea  or  an- 
'  swer,  if  the  defect  does  not  so  appear; 
:  and  unless  so  made,  the  objection  will 
I  not  avail  at  the  hearing,  if  a  decree  can 
,  be   rendered   without   prejudice   to   the 
j  rights  of  parties.    If  the  misjoinder  can 
I  not   materially  affect   the   propriety  of 
the  decree,  the  court  will  not  regard  it 
at  the  hearing,  if  the  objection  has  m)t 
been  made  in  the  pleadings.     Livings- 
ton V.  Woodworth,   15  How.   U.  S.   R. 
,  546,    557;    Trustees    of    Watertown    ik 
I  Cowen,  4  Paige  R.  510;  Harder  v.  Har- 
der,  2   Sanf.   Ch.    R.    17;    Newhouse  v. 
Miles.  2   Alab.   R.,   N.   S.,   460;   Ellicott 
V.  Ellicott,  2  Mary.  Ch.  R.  468;  Buncev. 
Gallagher,  5  Blatch.  R.  490;  Story  Ch. 
Plead.,  §§  188,  544."    Vaiden  v.  Stubble- 
field,  28  Gratt.  153. 

"If  there  be  a  misjoinder  or  non- 
joinder of  plaintiffs,  the  objection  may 
be  made  upon  the  trial  and  upon  gen- 
eral issue."  1  Bart.  Law  Prac,  §  80, 
quoted  in  Yeager  v.  Fairmont,  43  W. 
Va.  259,  27  S.   E.  234. 

Under  Present  Virginia  Statute. — 
''Misjoinder  of  parties  is  no  longer  a 
fatal  defect.  By  the  express  terms  of 
the  act  of  assembly  approved  Febru- 
ary 27,  1894  (acts,  l«»3-94,  p.  489)  as 
amended  and  re-enacted  by  act  ap- 
proved February  26,  1896  (acts,  1895-96. 
ch.  423,  p.  453),  it  is  provided  that 
whenever  it  shall  appear  in  any  action 
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at  law  or  suit  in  equity,  heretofore  or 
hereafter  instituted,  by  the  pleadings 
or  otherwise,  that  there  has  been  a  mis- 
joinder of  parties,  plaintiff  or  defend- 
ant, the  court  may  order  the  action  or 
suit,  to  abate  as  to  any  party  improp- 
erly joined,  and  to  proceed  by  or 
against  the  others  as  if  such  misjoinder 
had  not  been  made.  The  word  may  in 
a  statute  of  this  k'nd  which  is  in  fur- 
therance of  justice  means  the  same  as 
shall.  Potter's  Dwarris  on  Statutes, 
etc.,  p.  220,"  Lee  v.  Mutual  Reserve 
Fund,  etc.,  Ass'n,  97  Va.  160,  33  S.  E. 
556.  See  also.  Riverside  Cotton  Mills 
V.  Lanier,  102  Va.  148,  45  S.  E.  875; 
Norfolk,  etc.,  R.  Co.  v.  Dougherty,  92 
Va.  372,  23  S.  E.  777.  See  the  title 
ABATEMENT,  REVIVAL  AND 
SURVIVAL,  vol.  1,  p.  8. 

The  act  of  assembly  approved  Feb- 
ruary 27,  1894  (acts,  1893-94,  p.  489), 
permitting  abatements  where  there  has 
been  a  misjoinder  of  parties  plaintiff  or 
defendant  does  not  apply  to  actions  or 
suits  decided  before  that  date.  Nor- 
folk, etc.,  R.  Co.  V.  Dougherty,  92  Va. 
372,   23   S.    E.   777. 

Misjoinder  as  Ground  for  Dismissal. 
—See  generally,  the  title  DISMISSAL, 
DISCONTINUANCE  AND  NON- 
SUIT, vol.  4,   p.   694. 

Misjoinder  as  Ground  for  Discon- 
tinuance.— See  generally,  the  title  DIS- 
MISSAL, DISCONTINUANCE  AND 
NONSUIT,  vol.  4,  p.  720. 

a.  Wairer. 

If  one  person  to  whom  alone  the 
right  asserted  in  a  bill  in  chancery  ap- 
pertains, and  other  persons  who  have 
no  right,  join  in  the  bill,  and  the  cause 
be  proceeded  in  to  a  decree  in  the  court 
of  chancery,  without  any  objection 
there  to  the  joining  of  improper  parties 
plaintiffs  in  the  bill;  upon  appeal  from 
the  decree,  the  objection  will  have  only 
this  effect,  that  the  appellate  court  will 
consider  the  right  as  vested  in  the 
plaintiff  entitled  thereto,  and  affected 
by  his  acts  or  omission.  Dickenson  v. 
Davis,  2  Leigh  401.    See  also,  Malone 


V.  Hobbs,  1  Rob.  347,  390,  39  Am.  Dec. 
263;  Tarr  v.  Ravenscroft,  12  Gratt.  642; 
Vaiden  v.  Stubblefield,  28  Gratt.  153. 

Where  objection  is  not  made  for  a 
misjoinder  of  parties  either  by  demur- 
rer, plea  or  otherwise  in  due  time  it 
will  be  disregarded  after  arguments  on 
the  merits  and  final  hearing.  Dicken- 
son V.  Davis,  2  Leigh  401;  Malone  v, 
Hobbs,  1  Rob.  347,  390;  Tarr  z/.  Ravens- 
croft, 12  Gratt.  642,  651;  Vaiden  v, 
Stubblefield,  28  Gratt.  153,  158. 

D.  NONJOINDER  OR  DEFECT  OF 
PARTIES. 

1.   Time  and  Manner  of  Raising. 

a.  In  General. 

The  objection  for  the  want  of  neces- 
sary parties  may  be  made  by  answer, 
plea,  or  demurrer  to  the  bill,  or  at  the 
hearing,  or  it  may  be  made  in  the  ap- 
pellate court  for  the  first  time,  and  the 
appellate  court  may  sua  sponte  notice 
the  defect.  Almond  v.  Rothgeb,  1  Va. 
Dec.  138;  Suavely  v.  Pickle,  29 
Gratt.  27. 

b.  Demurrer. 

When  Proper. — Where  the  defect  in 
not  making  proper  parties  appears  on 
the  face  of  the  pleading  the  objection 
may,  and  ought  to  be  made  by  demur- 
rer. 2  Rob.  Prac.  276  (Old  Ed.).  De 
Ende  v.  Wilkinson,  2  Pat.  &  H.  663; 
Clark  V.  Long,  4  Rand.  452;  Clayton  v. 
Henley,  32  Gratt.  65;  Dabney  v.  Pres- 
ton, 25  Gratt.  838;  Armentrout  v.  Gib- 
bons, 25  Gratt.  371;  Carnahan  v. 
Ash  worth,  2  Va.  Dec.  608;  Almond  v. 
Rothgeb,  1  Va.  Dec.  138;  Wytheville 
Crystal  Ice,  etc.,  Co.  v.  Frick,  96  Va. 
141,  30  S.  E.  491;  Wilson  v.  McCormick, 
86  Va.  995, 11  S.  E.  976;  Lynchburg  Iron 
Co.  V,  Taylore,  79  Va.  671;  Prunty  v. 
Mitchell,  76  Va.  169;  Bryan  v.  McCann, 
55  W.  Va.  372,  47  S.  E.  143;  Graves  v. 
Hedrick,  44  W.  Va.  550,  29  S.  E.  1013; 
Cox  V.  Harner,  43  W.  Va.   786,  28  S. 

E.  780;  Yeager  v.  Fairmont,  43  W.  Va. 
259,  27  S.  E.  234;  Cornell  v.  Hartley, 
41  W.  Va.  493,  23  S.  E.  789;  Hitchcox 
V.  Hitchcox,  39  W.  Va.  607,  20  S.  E. 
595;   Pappenheimer  v,  Roberts,  24  W. 
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Va.  702;  Dower  v.  Church,  21  W.  Va. 
23;  Robinson  v.  Dix,  18  W.  Va.  528; 
Burlew  v.  Quarrier,  16  W.  Va.  108;  Hill 
v.  Proctor,  10  W.  Va.  59;  Ralphsnyder 
V.  Ralphsnyder,  5  W.  Va.  503,  505.  Sec 
the  title  DEMURRERS,  vol.  5,  p.  479. 

Showing  as  to  Omitted  Parties.— A 
demurrer  to  a  bill  for  want  of  parties 
should  properly  name  the  necessary 
parties  defendant,  who  have  been 
omitted  so  as  to  enable  the  plaintiff  to 
amend  his  bill  and  call  the  attention 
of  the  court  to  this  defect;  and  if  it 
does  not,  the  demurrant  can  not  com- 
plain that  the  demurrer  is  not  sus- 
tained; but  the  court  ought  in  the  final 
hearing  of  the  cause,  though  the  de- 
murrer has  been  overruled,  to  decline 
to  determine  the  cause  on  its  merits, 
until  the  necessary  parties  defendant 
have  been  brought  before  the  court  by 
an  amendment  of  the  bill  and  have 
been  given  the  opportunity  to  be  heard. 
Robinson  v.  Dix,  18  W.  Va.  528.  See 
also,  Moore  v,  Jennings,  47  W.  Va.  181, 
34  S.  E.  793. 

"The  only  remaining  ground  of  de- 
murrer is,  that  McClung  and  Mrs. 
Hanna  were  not  made  parties  to  the 
bill.  This,  we  hSve  seen,  would  have 
been  a  good  ground  of  demurrer  to 
the  bill,  had  it  been  properly  pleaded; 
but  it  was  not.  This  ground  of  demur- 
rer was  not  claimed  in  the  demurrer 
actually  filed.  Where  this  is  the  ground 
of  demurrer,  it  should  generally  be  al- 
leged in  the  demurrer,  which  should 
show,  who  are  the  proper  parties  who 
have  been  omitted,  so  as  to  enable  the 
plaintiff  to  amend  by  making  the 
proper  parties  defendant.  See  At- 
torney General  v.  Jackson,  11  Ves.  369, 
370;  Pyle  v.  Price,  6  Ves.  780,  781;  At- 
torney General  v.  Poole,  4  Myln  & 
Craig  17;  and  if  this  be  not  done,  the 
demurrant  can  not  in  the  appellate 
court  complain  that  the  court  below 
overruled  his  demurrer,  as  he  would 
not  suffer  loss  thereby  ultimately,  as 
the  court  at  the  final  hearing  of  the 
cause,  before  it  decided  the  case  on  its 
merits,  should  see,  that  all   the  neces- 


sary defendants  arc  before  the  court 
and  have  an  opportunity  to  be  heard, 
though  if  the  court  sustained  such  a 
demurrer  and  gave  leave  to  the  plain- 
tiff to  amend  his  bill  and  make  the 
proper  defendants,  there  would  be  no 
error  in  its  so  doing.  See  Stewart  v. 
Jackson,  8  W.  Va.  29;  Jameson  i\ 
Deshields,  3  Gratt.  4;  Story  Eq.  PI.,  5 
72."  Robinson  v,  Dix,  18  W.  Va.  528. 
Where  the  demurrer  for  such  cause 
is  sustained,  the  plaintiff  should  have 
leave  to  amend  his  bill.  Pappenheimer 
V.  Roberts,  24  W.  Va.  702. 

c   Plea  or  Answer. 

In  General. — Where  the  want  of 
proper  parties  does  not  appear  on  the 
face  of  the  pleading  the  objection 
should  be  made  by  plea  or  answer.  2 
Rob.  Prac.  276  (Old  Ed.).  Clayton  r. 
Henley,  32  Gratt.  65;  Almond  v.  Roth- 
geb,  1  Va.  Dec.  138;  Yeager  v.  Fair- 
mont, 43  W.  Va.   259,  27  S.   E.  234. 

General  Issue. — "If  there  be  a  mis- 
joinder or  nonjoinder  of  plaintiffs,  the 
objection  may  be  made  upon  the  trial 
and  upon  general  issue."  1  Bart.  Law 
Prac,  §  80,  quoted  in  Yeager  v.  Fair- 
mont, 43  W.  Va.  259,  27  S.  E.  234.  See 
the  title  PLEADING. 

Plea  in  Abatement. — Nonjoinder  in 
assumpsit,  as  well  as  in  debt  and  cove- 
nant, can  only  be  taken  advantage  of 
by  plea  in  abatement,  save  when  it 
appears  on  the  face  of  the  declaration. 
Prunty  v.  Mitchell,  76  Va.  169;  Wilson 
^\  McCormick,  86  Va.  995,  11  S.  E. 
976. 

In  an  action  of  assumpsit  against  a 
partnership,  if  the  defendants  claim, 
that  there  was  a  nonjoinder  of  proper 
defendants,  such  matter  can  only  be 
raised  by  plea  in  abatement  and  must 
be  filed  at  rules,  §  58,  ch.  125,  of  the 
West  Virginia  Code  having  no  appli- 
cation to  such  a  case.  Rutter  v.  Sulli- 
van. 25  W.  Va.  427. 

"The  failure  to  make  the  proper  con- 
tracting persons  parties  defendant  to 
the  suit  can  only  be  taken  advantage 
of  by  plea  in  abatement  save  where  it 
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appears  on  the  face  of  the  declaration." 
1  Bart.  Law  Prac,  §  80,  quoted  in 
Yeager  v.  Fairmont,  43  W.  Va.  259,  27 
S.  E.  234. 

''According  to  a  well-settled  rule  of 
pleading,  an  objection  for  the  non- 
joinder of  a  co-obligor  must  be  taken 
by  plea  in  abatement.  If  not  so  taken, 
the  objection  is  considered  as  waived. 
Such  a  plea  is  unnecessary  where  the 
plaintiff  directs  the  process  not  to  be 
served  upon  one  of  the  parties;  but  the 
defendant  may,  if  he  pleases,  waive  all 
objection  to  this  irregularity."  Bush  v. 
Campbell,  26  Gratt.  403.  See  the  title 
ABATEMENT,  REVIVAL  AND 
SURVIVAL,  vol.   1,  p.  6,  et  seq. 

d.    On  Hearing. 

"Although  the  defect  of  lack  of  par- 
ties be  not  suggested,  by  demurrer, 
plea  or  answer,  yet,  if  it  be  apparent  on 
the  face  of  the  bill,  it  will  prevail  at 
the  hearing."  \f  organ  v.  Blatchley,  33 
W.  Va.  155,  10  S.  E.  282,  quoting  1 
Bart.  Ch.  Practice,  §  78.  To  the  same 
effect,  see  Burlew  v.  Quarrier,  16  W. 
Va.  108;  Clark  v.  Long,  4  Rand.  452; 
Armentrout  v.  Gibbons,  25  Gratt.  371; 
Dabney  v.  Preston,  25  Gratt.  838; 
James  River,  etc.,  Co.  v.  Littlejohn,  18 
Gratt.  53,  82;  Almond  v.  Rothgeb,*  1 
Va.  Dec.  138;  Thornton  v.  Gaar,  87  Va. 
315,  12  S.  E.  753;  Welsh  v.  Solenberger, 
85  Va.  441,  8  S.  E.  91;  Lynchburg  Iron 
Co.  V.  Tayloe,  79  Va.  671;  Bryan  v. 
McCann,  55  W.  Va.  572,  47  S.  E.  143; 
Moore  v,  Jennings,  47  W.  Va.  181,  34 
S.  E.  798;  Hitchcox  v,  Hitchcox,  39  W. 
Va.  607,  30  S.  E.  595;  Hill  v.  Proctor, 
10  W.  Va.  59. 

"The  objection  for  the  want  of  neces- 
sary parties  may  be  made  by  answer, 
plea  or  demurrer  to  the  bill,  or  at  the 
hearing  without  its  being  made  in 
cither  of  these  modes."  Almond  v. 
Rothgeb,  1   Va.  Dec.  138. 

"Though  the  defect  of  parties  be  a 
ground  of  demurrer,  yet  if  the  party 
fails  to  demur,  the  court  may  take  no- 
tice of  the  defect  at  the  hearing."  Clark 
V.  Long,  4  Rand.  452. 


"It  has  been  frequently  laid  down  by 
the  courts  in  very  broad  language,  'that 
all  persons  materially  interested  in  the 
subject  of  controversy  ought  to  be 
made  parties  in  equity;  and  if  they  are 
not  the  defect  may  be  taken  advantage 
of  by  demurrer  or  by  the  court  at  the 
hearing.' "  Dower  v.  Church,  21  W. 
Va.  23. 

"If  the  plaintiff  desires  to  make  new 
parties  he  amends  his  bill  and  makes 
them.  If  the  interest  of  the  defendant 
requires  their  presence,  he  takes  the 
objection  of  nonjoinder,  and  the  com- 
plainant is  forced  to  amend,  or  his  bill 
is  dismissed.  If,  at  the  hearing,  the 
court  finds  that  an  indispensable  party 
is  not  on  the  record,  it  refuses  to  pro- 
ceed." McMullen  v.  Eagan,  21  W.  Va. 
233. 

It  appearing  in  the  progress  of  a 
cause,  that  a  person  having  such  an 
interest  in  the  subject  matter  of  the 
suit  as  to  make  him'  a  necessary  party 
to  the  cause  is  not  before  the  court,  it 
is  error  to  decree  in  his  favor,  without 
his  being  first  made  a  party,  and  as- 
certaining his  rights.  Brown  v.  Knapp, 
7  W.  Va.   678. 

e.    Omission  of  Parties  as  Ground  foi 
Dismissal. 

General  Rule. — It  is  generally  error 
to  dismiss  a  bill  merely  for  want  o\ 
proper  parties,  if  it  otherwise  appear 
that  the  plaintiff  is  entitled  to  reliei 
Stewart  v.  Jackson,  8  W.  Va.  29. 

Where  the  plaintiff  has  shown  a  right 
to  relief  against  parties  before  the 
court,  but  has  omitted  to  make  other 
necessary  parties,  the  bill  ought  not  to 
be  dismissed,  but  the  plaintiff  should 
be  permitted  to  amend  his  bill,  and  add 
the  necessary  parties.  Pettyjohn  v^ 
Burson,  2  Va.  Dec.  167;  Kincheloe  v, 
Kincheloe,  11  Leigh  393,  400;  King  7/. 
Ashley,  5  Leigh  408;  Allen  v.  Smith,  t 
Leigh  231;  Robinson  v.  Shacklett,  25 
Gratt.  99;  Holland  v.  Trotter,  22  Gratt. 
136;  Stephenson  v.  Taverners,  9  Gratt. 
398;  Sillings  v.  Bumgardner,  9  Gratt. 
273;  Ball  v.  Johnson,  8  Gratt.  281; 
Jameson  v.  Deshields,  3  Gratt.  4;  Kin- 
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Jiey  V,  Craig,  103  Va.  158,  48  S.  E.  864; 
Yates  V.  Law,  86  Va.  117,  9  S.  E.  508; 
Mosby  V.  Withers,  80  Va.  82;  Ratliff  v. 
Summers,  55  W.  Va.  30,  46  S.  E.  712; 
Hyre  v.  Lambert,  37  W.  Va.  26,  16  S. 
i:.  446;  McKay  v.  McKay,  28  W.  Va. 
514;  Mitchell  v.  Chancellor,  14  W.  Va. 
22)  Harmison  v.  Loneberger,  11  W.  Va. 
175;  Welton  v.  Hutton,  9  W.  Va.  339; 
Houston  V,  McCluney,  8  W.  Va.  135; 
Stewart  v.  Jackson,  8  W.  Va.  29.  See 
the  titles  AMENDMENTS,  vol.  1,  p. 
326;  DISMISSAL,  DISCONTINU- 
ANCE AND  NONSUIT,  vol.  4,  pp. 
703,  717. 

When  Proper.— Where  the  plaintiflF 
in  equity  has  shown  no  right  to  relief, 
the  appellate  court  will  not  reverse  the 
decree  dismissing  his  bill,  although  all 
the  parties  directly  interested  in  the 
subject  matter  were  not  before  the 
court.  Mitchell  v.  Chancellor,  14  W. 
Va.  22. 

If  on  the  hearing  of  a  cause,  it  ap- 
pears by  the  record  that  all  the  neces- 
sary defendants  have  not  been  made 
parties,  and  if  the  bill  were  amended, 
and  they  were  made  parties,  that  the 
bill  would  necessarily  be  multifarious, 
the  court  ought  not  to  give  the  plain- 
tiff leave  to  amend  his  bill;  but  it 
should  be  dismissed  without  prejudice 
to  the  plainliff  in  instituting  any  other 
suit  or  suits.  ShaflFer  v.  Petty,  30  W. 
Va.   248,   4   S.   E.  278. 

"A  bill  should  not  be  dismissed 
merely  for  the  want  of  proper  parties, 
if  it  otherwise  appears  that  the  plain- 
tiffs may  be  entitled  to  relief.  Jameson 
7'.  Deshields,  3  Gratt.  4.  If,  however, 
the  plaintiff  does  not  desire  to  amend, 
an  order  of  dismissal  is  proper."  Stew- 
art V.  Jackson.  8  W.  Va.  29.  See  the 
title  DISMISSAL,  DISCONTINU- 
ANCE AND  NONSUIT,  vol.  4,  p. 
683.  I 

f.    Omission  as  Ground  for  Motion  in 
Arrest  of  Judgment. 

If  the  omission  appear  in  the  plead- 
ings, advantage  of  it  may  be  taken  by 
motion  in  arrest  of  judgment.     1  Bart. 


.Law   Prac.  §  80;   Yeager  v.   Fairmont, 
43  W.  Va.   259,  27   S.   E.  234. 

When  a  person  who  ought  to  join  as 
a  plaintiff  is  omitted,  and  the  objection 
appears  upon  the  pleadings,  the  defend- 
ant may  demur,  move  in  arrest  of  judg- 
ment, or  bring  a  writ  of  error.  Prunty 
V,  Mitchell,  76  Va.  169. 

I  g.   On  AppeaL 

I      In  GeneraL — Although  the  objection 
for  want  of  proper  parties  be  not  raised 
in  any  way  in  the    court    below,     yet 
where  such  defect  is  apparent  on  the 
face  of  the  records,  the  objection  may 
be  raised  for  the  first  time  in  the  court 
of  appeals  and  such  court  will  reverse 
and  remand  the  cause  that  the  proper 
parties  may  be  made.     Wasserman  v. 
Metzger,    102    Va,    837,    47    S.    E.    820; 
Thornton  v,  Gaar,  87  Va.  315,  12  S.  E. 
753;  Keyscr  v.  Renner,  87  Va.  249,  250. 
12  S.  E.  406;  Welsh  v,  Solcnberger,  85 
Va.  441,  8  S.  E.  91;  Hinton  v.  Bland,  81 
Va.    588;    Saunders   r.    Griggs,    81    Va. 
506;   Morrison  v.  Householder,  79  Va, 
627,  629;   Lynchburg  Iron  Co.  v.  Tay- 
lore,  79  Va.  671;  Clayton  v,  Henley,  32 
Gratt.   65;   Armcntrout  v.   Gibbons,  25 
Gratt.  371;  Dabney  v.  Preston,  25  Gratt. 
838,    842;      Richardson    v.     Davis,     21 
Gratt.   706;    Coffman    v.    Sangston,   21 
Gratt.    263;  Sillings    v,    Bumgardncr,   9 
Gratt.  273,  275;  Jameson  v,  Deshields.  3 
Gratt.  4;   Hagan  v.  Wardens,  3   Gratt 
315;    Taylor   v.    Spindle,   2     Gratt.    44; 
Clark  V.  Long,  4  Rand.  452;  Cunning- 
ham V.  Patteson,  3  kand.  66;  Sheppard  v. 
Starke,  3  Munf.  29;  Hooper  v.  Royster, 
1  Munf.  119;  Almond  v.  Rothgeb,  1  Va. 
Dec.  138;  Call  v.  Scott,  4  Call  402;  Har- 
rison V.  Harrison,  1  Call  419;  Reger  v. 
Gall,  54  W.  Va.  373,  46  S.  E.  147;  Gall 
V.   Gall,   50   W.   Va.   523,  40   S.    E.   380; 
Miller  v.  Morrison,  47  W.  Va.  664,  35 
S.  E.  905;  Moore  z/.  Jennings,  47  W.  Va. 
181,  34   S.   E.  793;   Graves  v.   Hedrick. 
44  W.  Va.  550,  29  S.  E.  1013;  Gallatin 
Land,  etc.,  Co.  v.  Davis,  44  W.  Va.  109. 
28  S.  E.  747;  Crickard  v.  Crouch.  41  W. 
Va.  503,  23    S.    E.     727;     Hitchcox     v. 
Hitchcox,  39  W.  Va.  607,  20  S.  E.  595; 
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Turk  V.  Skiles,  38  W.  Va.  404,  18  S.  E. 
561;  Morgan  v.  Blatchley,  33  W.  Va. 
155,  10  S.  E.  282;  Pappenheimer  v.  Rob- 
erts, 24  W.  Va.  702,  708;  Donahue  v, 
Fackler,  21  W.  Va.  124,  125;  Dower  v. 
Church,  21  W.  Va.  23;  Burlew  v,  Quar- 
rier,  16  W.  Va.  108;  Rexroad  v.  Wells, 
13  W.  Va.  812,  820;  Lyman  v.  Thomp- 
son, 11  W.  Va.  427;  Rowland  v.  Row- 
land, 11  W.  Va.  262,  274;  Hill  v.  Proc- 
tor, 10  W.  Va.  59;  McCoy  v.  McCoy, 
9  W.  Va.  443;  Welton  v.  Hutton,  9  W. 
Va.  339,  343;  Hinchman  v.  Ballard,  7 
W.  Va.  152;  Baker  v.  Oil  Tract  Co.,  7 
W.  Va.  454;  Mitchell  v.  Chancellor,  14 
W.  Va.  22,  27.  See  the  titles  AMEND- 
MENTS, vol.  1,  p.  326,  et  seq;  AP- 
PEAL AND  ERROR,  vol.  1,  p.  549, 
632.   641. 

Where  necessary  parties,  as  disclosed 
by  the  record,  are  not  before  the  court, 
a  decree  affecting  their  rights  will  be 
reversed  and  the  cause  remanded  for 
an  amended  bill  bringing  them  and 
their  rights  in,  without  passing  on  the 
merits.  Gall  v.  Gall,  50  W.  Va.  523,  40 
S.  E.  380;  Miller  v.  Morrison,  47  W. 
Va.   664,   35   S.    E.    905. 

"If  the  omission  appear  in  the  plead- 
ings advantage  of  it  may  be  taken  by 
*  *  *  writ  of  error."  1  Bart.  Law  Pr., 
§  80,  quoted  in  Yeager  v.  Fairmont, 
43  W.  Va.  259,  27  S.   E.  234. 

"Upon  the  question  as  to  the  pro- 
priety of  this  court,  on  its  motion,  tak- 
ing notice  of  this  evident  defect,  in  the 
pleadings  we  find  that  Barton,  in  his 
Chancery  Practice  [vol.  1,  2d  Ed.,  p. 
238],  says:  'Although  the  defect  of 
lack  of  parties  be  not  suggested  by  de- 
murrer, plea,  or  answer,  yet,  if  it  be 
apparent  on  the  face  of  the  bill,  it  w'll 
prevail  at  the  hearing;  and,  even 
though  not  raised  in  any  way  in  the 
lower  court,  it  is  competent  to  make 
the  objection  in  the  court  of  appeals; 
and,  although  no  objection  be  made 
there,  the  court  itself  will  regard  it, 
of  its  own  motion,  and  will  rever.se  the 
same  for  lack  of  proper  parties,  and 
send  it  back,  that  the  person  whose 
presence    is    necessary    to   a   just    and 


final  adjudication  of  the  case  may  be 
brought  before  the  court.'  See  Hoe 
V.  Wilson,  9  Wall.  501;  Clayton  v,  Hen- 
ley, 32  Gratt.  65,  74;  Taylor  v.  Spindle, 

2  Gratt.  44,  45.     In  Mayo  v.   Murchie, 

3  Munf.  401,  402,  Judge  Roane  says: 
'On  general  principles,  it  would  seem 

I  that   those   who   have,  and   those   who 
'  want,  the  entire  subject  of  controversy 
I  would  be  proper  and  sufficient  parties. 
It  is  enough  that  all  those  should  be 
I  parties   defendant    to    the     suit     who 
possess  all  the  rights  in  controversy  in 
that  suit,  and  therefore  can  enable  the 
court  of  equity  to  make  a  complete  de- 
cree   upon    the    subject.' "     Morgan   v. 
Blatchley,  33  W.  Va.  155,  10  S.  E.  282. 
It  is  immaterial  in  what  manner  it  is 
brought  to  the  attention  of  the  appel- 
:  late  court  that  the  decree  complained 
I  of   was   rendered     in    the     absence    of 
'.  proper   parties;    the   cause   will    be   re- 
versed   and    remanded,    in    order    that 
proper  parties  may  be  made.     Gallatin 
Land,  etc.,  Co.  v.  Davis,  44  W.  Va.  109, 
;  28  S.  E.  747;  Reger  v.  Gall,  54  W.  Va. 
,  373,  46  S.  E.   147. 

If,  in  any  way,  it  be  shown  by  the 
record  that  the  final  decree  was  ren- 
j  dered  in  the  absence  of  necessary  par- 
I  ties,  such  decree  will  be  reversed  and 
the  cause  remanded  in  order  that 
proper  parties  may  be  madtf.  Reger  v. 
Gall,  54  W.  Va.  373,  46  S.  E.  147. 

Reversed  by  Court  Sua  Sponte.— 
Where  there  is  such  a  defect  of  parties 
to  a  suit  that  injustice  may  be  done,  if 
the  absent  parties  be  not  before  the 
court,  the  appellate  court  will  remand 
the  case  in  order  that  proper  parties 
may  be  brought  before  the  court,  al- 
though no  objection  on  that  ground 
was  made  either  in  the  trial  court  or 
on  appeal.  Wasserman  v.  Metzger,  102 
Va.  837,  47  S.   E.  820. 

The  appellate  court  will,  on  its  own 
motion,  reverse  and  remand  the  cause 
for  want  of  proper  parties,  where  such 
defect  is  apparent  from  the  face  of  the 
bill  and  exhibits.  Almond  v.  Rothgeb, 
1  Va.  Dec.  138;  Morgan  v.  Blatchley, 
33  W.  Va.  155,  10  S.  E.  282;  Suavely  v. 
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Pickle,  29  Gratt.  27;  Hitchcox  v.  Hitch- 
cox,  39  W.  Va.  607,  20  S.  E.  595. 

Reversed  unless  Objection  Ex- 
pressly Relinquished  below.— If  it  ap- 
p  ar,  on  the  face  of  the  record,  that 
proper  parties  to  the  suit  are  wanting, 
the  decree  will  be  reversed,  unless  the 
objection  was  expressly  relinquished  in 
the  court  below.  Burlew  v.  Quarrier, 
16  \V.  Va.  108;  Sheppard  v.  Starke,  3 
Munf.  29;  Hill  v.  Proctor,  10  W.  Va. 
59;  Clark  v.  Long,  4  Rand.  452;  Hooper 
V.  Royster,  1  Munf.  119. 

Those  Omitted  Must  Be  Indispensa- 
ble.—When  the  objection  for  defect  of 
parties  is  delayed  till  the  hearing  in 
the  appellate  court — whether  it  will 
avail  or  not  will  depend  much  on  the 
circumstances.  If  the  absent  party  has 
an  interest  in  the  subject  matter  of 
controversy,  of  such  nature  that  a  final 
decree  can  not  be  made  without  affect* 
ing  that  interest,  the  appellate  court, 
of  its  own  motion,  will  direct  that  he 
he  brought  before  the  court,  whether 
the  objection  was  or  was  not  made  in 
the  court  below.  If.  on  the  other 
hand,  the  interests  of  the  absent  parties 
are  separate  from  those  of  the  parties 
before  the  court,  so  that  the  court  can 
proceed  to  a  final  decree,  and  do  com- 
plete justice  without  affecting  the  ab- 
sent parties,*the  latter  are  not  regarded 
as  indispensable.  A  defendant  who 
claims  that  certain  persons  should  be 
made  parties  to  share  a  common  bur- 
den ought  to  make  the  objection,  as 
a  general  rule,  in  the  pleadings;  and 
if  the  objection  be  delayed  until  the 
case  reaches  the  appellate  court,  that 
court  will  not  require  it  unless  it  is 
clear  that  the  absent  party  is  likely  to 
be  prejudiced  by  the  decree.  Clayton 
V.  Henley,  32  Gratt.  65. 

"One  of  the  appellee's  witnesses  un- 
dertakes to  say  there  are  two  or  three 
interests  not  represented — persons  who 
were  members  of  the  company  in  1854. 
It  is  very  probable  the  witness  is  either 
mistaken  upon  this  point,  or  the  per- 
sons alluded  to  by  him  have  long  since 
trajisferred    their    interests    to    others 


who  are  before  the  court  Be  this  as 
it  may,  it  is  an  all-sufficient  answer  ta 
the  objection  that  it  is  for  the  first 
time  made  in  this  court  Where  that 
is  the  case  the  objection  will  not  avail 
unless  it  is  manifest  that  the  »H««nt 
party  is  indispensable."  Claytoa  ^ 
Henley,  32  Gratt  65. 

A  decree  dismissing  a  bill  filed  to 
set  aside  a  will,  if  correct  on  the  merits 
as  between  the  plaintiff  and  defendant, 
will  be  affirmed,  though  some  of  the 
heirs  of  the  testator  were  not,  and  the 
plaintiff  was  not  required  to  make 
them,  parties  to  the  suit  Dissentiente, 
Tucker,  P.,  who  held,  that  in  such  case 
no  decree  could  properly  be  made,  ex- 
cept a  decree  dismissing  the  bill  for 
the  failure  of  the  plaintiff  to  make  the 
proper  parties,  after  being  ruled  to  do 
so.  Kincheloe  v.  Kinchcloe,  11  Leigh  . 
393. 

"In  the  case  of  Swann  v.  Selden,  this 
court  decided  that  the  decree  dismiss- 
ing the  bill  on  the  merits  ought  not  to 
be  reversed,  merely  on  the  ground  that 
some  of  the  persons  concerned  in  in- 
terest had  not  been  made  parties.  It 
is  the  business  of  the  plaintiff  to  make 
all  proper  parties.  If  he  fails  to  do 
so,  it  is  too  late  for  him,  in  the  appel- 
late court,  to  take  advantage  of  his 
own  omission,  for  the  purpose  of  re- 
versing a  decree  which  is  correct  and 
proper  in  all  other  respects.  If,  there- 
fore, the  decree  were  right  on  the 
merits,  it  would  be  too  late  now  to 
object  to  the  want  of  parties,  what- 
ever may  have  been  the  reason  which 
operated  on  the  mind  of  the  chancellor 
in  dismissing  the  bill.  And  if  it  be 
wrong  on  the  merits,  it  ought  to  be 
reversed  on  that  ground,  and  not  on 
the  ground  of  ihe  want  of  parties.*' 
Kincheloe  v.   Kincheleo,   11   Leigh  393. 

If  it  appears  affirmatively  that  a  per- 
son, if  made  a  party  would  have  been 
a  mere  formal  party,  against  whom  no 
decree  would  have  been  asked,  and 
whose  presence  was  not  necessary  for 
the  protection  of  any  of  the  defend- 
ants,  the  appellate   court  will   not  re- 
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verse  a  decree  for  his  absence.  James 
River,  etc.,  Co.  v,  Littlejohn,  18  Gratt. 
53,  54. 

Where  a  plaintiff  in  equity  has 
shown  no  right  to  relief,  and  his  bill 
is  dismissed,  an  appellate  court  will  not 
reverse  the  decree,  to  enable  him  to 
introduce  new  parties,  and  thereby 
make  a  new  case  upon  the  merits. 
Jameson  v.  Deshields,  3  Gratt.  4. 
2.    Waiver. 

In  General. — As  to  the  rule  that  a 
cause  will  be  reversed  and  remanded 
on  appeal  for  want  of  parties  unless 
the  objection  was  expressly  relin- 
quished below,  see  ante,  '*On  Appeal," 
IV,  D,  1,  g. 

The  objection  for  want  of  parties 
may  be  expressly  relinquished  in  the 
court  below.  Clark  v.  Long,  4  Rand. 
452,  453;  Sheppard  v.  Starke,  3  Munf. 
29;  Armentrout  v.  Gibbons,  25  Gratt. 
371;  Proctor  v.  Hill,  10  W.  Va.  60; 
Burlew  v,  Quarrier,  16  W.  Va.  108,  109; 
Donahue  v.  Fackler,  21  W.  Va.  124,  125; 
Cook  V.  Dorsey,  38  W.  Va.  196,  18  S. 
E.  468;  Moore  v.  Jennings,  47  W.  Va. 
181,  34  S.  E.  793. 

If  the  party  defendant  stands  nearly 
neutral,  the  court  is  bound  to  see  that 
all  necessary  parties  are  brought  be- 
fore it;  but  if  he  prays  the  court  to 
decree  in  that  stage,  or  consents  that 
it  should  so  decree,  it  amounts  to 
waiver  of  the  objection.  Roane,  J.,  in 
Mayo  V.   Murchie,  3   Munf.  358,  397. 

Illustrations. — In  an  action  of  debt 
upon  a  bond  against  five  persons,  the 
plaintiff  indorses  on  the  process.  "Not 
to  be  served  on  G.,"  who  was  one  of 
the  five;  and  he  is  not  brought  before 
the  court.  There  having  been  two  con- 
tinuances of  the  cause,  and  a  verdict 
and  judgment  for  plaintiff  against  B., 
one  of  the  defendants,  and  he  having 
moved  for  a  new  trial,  and  also  in 
arrest  of  judgment,  without  at  any 
time  objecting  to  the  failure  of  plaintiff 
to  make  G.  a  party;  and  it  appearing 
further  from  the  motion  in  arrest  of 
judgment,  that  G.  had  absconded  and 
left    the    state    before    the    suit    was 


brought,  B.  must  be  held  in  the  appel- 
late court  to  have  waived  the  objection; 
I  and  it  is   too  late  to  make  it  in   that 
court.    Bush  v.  Campbell,  26  Gratt.  403. 
;      On  a  bill  to  surcharge  and  falsify  an 
\  executor's  account,  the  legatees  as  well 
I  as    the    executor    being    defendants;    if 
the  plaintiff  direct  the  cause  to  be  set 
I  for  hearing,  after  the  executor  has  an- 
swered, but  before  the  process  against 
the  legatees  has  been  served;  and  the 
cause  be  heard  on  the  merits;   he  can 
not  object  to  the  want  of  proper  par- 
I  ties,   or   that   the   decision   was   prema- 
:  ture.     Wyllie  v.  Venable,  4  Munf.  3G9. 
I      Two  executors  file  a  bill  against  the 
j  creditors  of  their  testator,  to  have  the 
:  assets    of    the    estate    administered    in 
1  equity.       The     executorial    account     is 
taken,  charging  the  executor  as  upon 
a   joint   administration    without    objec- 
tion;   and    the   exceptions    thereto   are 
passed  upon  by  the  court.     Then  one 
of   the    executors    dies,   and   his    death 
is  suggested,  but  the  cause  is  not  re- 
vived  either   by  or  against   his   repre- 
sentative;   and    at    the    same    term    of 
the  court  the  cause  comes  on  for  final 
hearing,    without    objection    by    either 
party,   and   the   court   makes   a  decree 
against    the    surviving    executor,    who 
takes  an  appeal  to  the  court  of  appeals. 
Held,  it  is  too  late   for  tlfe  appellant 
to  object  in  this  court,  that  the  cause 
was  not  ready  for  hearing,  because  the 
representative    of    his    coexecutor   was 
not  a  party.     Kee  v.  Kee,  2  Gratt.  116. 
A  party  having  covenanted  to  pay  a 
sum  of  money  in  trust  for  the  benefit 
of    the    covenantee    and    his    wife    and 
children,     the     covenantee     afterwards 
takes  the  oath  of  insolvency,  and  trans- 
fers  to   the   sheriff,   for  the   benefit   of 
the    creditor,    his     interest     under     the 
covenant.  Upon  a  bill  by  the  creditors 
against    the    covenantor,    the    covenan- 
tee,    and     the     wife  and     children     of 
the     latter      (the     sheriff     not     being 
made     a     party),     the     court     decrees 
that  the   covenantor  pay    to     a    trus- 
tee, appointed  by  consent  of  the  other 
defendants  and  the  plaintiff,  the  money 
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secured  by  the  covenant,  and  directs 
the  trustees  to  invest  the  same,  and  out 
■of  the  interest  pay  the  plaintiff  the 
amount  of  his  debt.  From  this  decree 
the  covenantor  alone  appeals.  It  was 
held,  that  the  objection  that  the  sheriff 
was  no  party  to  the  suit,  not  having 
been  taken  in  the  court  below,  can  not 
be  made  a  ground  in  the  appellate 
court  for  reversing  the  decree.  Chap- 
pell  V.  Robertson,  2  Rob.  590. 

P.,  after  taking  the  oath  of  insol- 
vency, with  the  assent  of  his  judgment 
creditor  conveys  an  undivided  moiety 
in  the  ten  acres  to  L.,  another  creditor 
of  P.,  in  trust  that  L.  shall  sue  for  and 
recover  the  moiety  and  its  profits,  and 
after  such  recovery  sell  the  land,  and 
out  of  the  proceeds  of  sale  and  the 
profits  recovered  pay  the  expenses  of 
suit  and  the  debts  secured,  and  the 
surplus,  if  any,  to  P. — then  a  bill  in 
equity  is  filed  in  the  names  of  L.,  the 
trustee,  P.,  the  judgment  debtor,  and 
the  judgment  creditor,  as  plaintiffs, 
against  defendants  holding  adverse  pos- 
session of  the  land,  and  R.  to  whom 
the  ten  acres  were  conveyed  jointly 
with  P.  seeking  a  recovery  against  the 
adverse  defendants,  partition  between 
R.  and  P.  and  application  of  the  funds 
according  to  the  deed  to  L.  Held, 
equity  has  jurisdiction,  and  should  not 
refuse  to  entertain  the  bill,  on  the 
ground  of  maintenance.  It  being  ad- 
mitted that  the  individual  who  was 
sheriff  of  Kanawha,  in  1813,  has  died, 
and  the  necessity  of  conventing  his 
heirs  being  waived,  held,  that  this  is  a 
sufficient  excuse  for  not  bringing  the 
sheriff  or  his  representatives  before 
the  court.  Ruffners  v.  Lewis,  7  Leigh 
720. 

"Under  this  view  of  the  case,  it  is 
true,  the  sheriff  or  his  heirs  should  in 
strictness  be  parties,  but  the  necessity 
of  making  them  so  was  expressly 
waived,  as  appears  by  the  decree.'* 
'nffners  v.  Lewis,  7  Leigh  720. 
3.  Defect  Cured  by  Voluntary  Appear- 
ance of   Omitted  Party. 

The   omission  of  a   necessary   party, 


who  voluntarily  appears,  is  a  harmless 
error.  Moore  v.  Bruce,  85  Va.  139,  7 
S.  E.  195.  See  generally,  the  title  AP- 
PEARANCES, vol.  1,  p.  667. 

V.  Introduction  of  New  Parties. 

A.  DISCRETION    OF   COURT   AS 
TO  ALLOWING. 

Courts  of  equity  will  allow  an 
amendment  of  the  bill  by  the  intro- 
duction of  new  parties,  plaintiffs  or  de- 
fendants, when  necessary  to  the  ends 
of  justice,  or  to  prevent  further  litiga- 
tion. As  a  general  rule  this  is  not  a 
matter  of  course,  but  discretionary  with 
the  court.  Belton  v.  Apperson,  26 
Gratt.  207.  See  the  title  AMEND- 
MENTS,  vol.   1,   pp.   326,   345. 

A  petition  praying  for  new  parties 
is  properly  rejected  by  the  trial  court 
where  it  appears  that  they  are  not  nec- 
essary parties,  and  that  the  object  is 
delay.  Robinett  v.  Mitchell,  101  Va. 
762,  45  S.  E.  287. 

B.  POWER  OF  COURT  TO  MAKE 
NEW  PARTIES. 

"In  any  case  where  full  justice  can 
not  be  done,  or  the  whole  controversy 
ended,  without  the  presence  of  new 
parties  to  the  suit,  the  court,  by  order, 
may  direct  the  clerk  to  issue  the  proper 
process  against  such  new  parties,  and 
upon  the  maturing  of  the  case  as  to 
tl.em,  proceed  to  make  such  orders  or 
decrees  as  would  have  been  proper  if 
the  new  parties  had  been  made  parties 
at  the  commencement  of  the  suit."  Va. 
Code,    1904,    §    3292. 

"Whenever  in  any  case  a  complete 
determination  of  the  controversy  can 
not  be  had  without  the  presence  of 
other  parties  the  court  may  cause  them 
to  be  made  parties  to  the  action  or  suit 
by  amendment."  Ch.  125,  §  59,  W.  Va. 
Code,  1899;  Gall  v.  Gall,  50  W.  Va.  523, 
40  S.  E.  380.  See  the  title  AMEND- 
MENTS, vol.   1,   p.   326. 

C.  ADMISSION  ON  REMAND. 

After  a  decision  by  the  court  of  ap- 
peals, remanding  a  cause  to  the  court 
of  chancery,  new   parties  may  be   ad- 
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mitted.  Anderson  v.  Anderson,  1  Hen. 
&  M.  12.  See  the  title  MANDATE 
AND  PROCEEDINGS  THEREON, 
vol.  9,  p.   562. 

D.  MANNER  OF  INTRODUCTION. 
1.   In  QeneraL 

Amended  and  Supplemental  Bills. — 
S^e  the  title  AMENDMENTS,  vol.  1, 
p.  338. 

A  supplemental  bill  is  proper  in  or- 
der to  introduce  new  parties  whose  in- 
terest has  arisen  since  the  institution 
of  the  suit.  Wilson  v.  Wilson,  93  Va. 
546,  25  S.   E.  596. 

Errors  for  the  want  of  necessary  par- 
ties can  not  be  corrected  in  the  lower 
court  by  an  amended  and  supplemental 
bill  and  bill  in  the  nature  of  a  bill 
of  review,  after  an  appeal  is  allowed 
and  while  it  is  pending  in  the  appellate 
court.  Almond  v.  Rothgeb,  1  Va.  Dec. 
138. 

Cross  Bill. — A  cross  bill  is  intended 
to  be  in  aid  of  the  defense  to  the 
original  suit,  and  can  not  be  more  ex-  | 
tensive  than  the  original  defense.  ; 
Though  additional  facts  may  be  added  i 
in  support  of  the  original  defense,  yet  i 
new  and  distinct  matter  not  set  up  as 
a  defense  in  the  original  cause  can  not 
be  thereby  introduced,  unless  it  be  mat- 
ter which  has  subsequently  arisen. 
Nor  can  new  parties  be  added  by  a 
cross  bill,  except  perhaps  in  cases 
where  it  is  made  to  appear  by  evidence 
arising  from  the  pleadings  and  proof 
between  the  complainants  and  defend- 
ants that  the  presence  of  another  parly 
is  necessary  in  order  that  the  defense 
to  the  complainants'  demand  may  be 
complete,  or  a  controversy  between  the 
defendants  may  be  properly  adjudi- 
cated.    If  the  interest  of  a  defendant 


requires  the  presence  of  a  new  party,, 
he  should  make  the  objection  of  non- 
joinder, and  the  complainant  will  be 
required  to  amend  his  bill,  or  else  it 
will  be  dismissed.  If  the  court  ascer- 
tains that  an  indispensable  partv  -^  not 
before  it  on  the  record,  it  refuses  to 
proceed.  Derbyshire  v.  Jones,  94  Va. 
140,  26  S.  E.  416.  See  the  title  CROSS 
BILLS,  vol.  4,  p.  117. 

Interpleader.— See  the  title  INTER- 
PLEADER, vol.  7,  p.  846. 

Intervention.— See  the  titles  JUDG- 
MENTS AND  DECREES,  vol  9.  p 
476;  INTERVENTION,  vol.  7,  p.  878. 
8.  E£fect  of  Irregular  Admission  with- 
out  Objection  below. 

During  the  pendency  of  a  cause  in 
a  court  of  equity  against  the  distrib- 
utees of  an  intestate  debtor,  by  his 
creditor,  the  estate  of  the  debtor  is 
committed  to  the  sheriff,  who,  without 
an  amendment  of  the  bill,  or  the  is- 
sue of  process  against  him,  comes  in 
and  files  his  answer,  and  no  objection 
is  taken  to  his  doing  so  in  the  court 
below.  This  court  will  not  reverse  a 
decree  against  the  distributees  on  this 
account.  Hairston  v.  Medley.  1 
Gratt.  96. 

E.  ALLOWANCE  OF  TIME  TO 
PLEAD  AFTER  NEW  PAR- 
TIES MADE. 

The  rule  adopted  at  the  October 
term  of  the  supreme  court  of  appeals, 
allowed  ^ne-  term  after  new  parties 
made,  to  prepare  for  trial.  Scott  r. 
Adams,  3  Hen.  &  M.  501,  construing 
rule. 

VI.  Amendments  as  to  Parties. 

See  the  title  AMENDMENTS,  vol. 
1,  p.  316. 
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(a)  In  General,  774. 

(b)  To  Adjust  Liens,  etc  ,  774. 

(c)  To  Try  Questions  of  Title,  774. 

aa.  In  General,  774. 

bb.  Constitutionality  of   Statutes  Conferring  JaH» 

diction,  775. 
cc.  As  a  Substitute  for  Ejectment,  775. 
b.  Personal  Property,  776. 

2.  County  Courts,  776. 

3.  Circuit  Courts,  776. 

4.  Lands  Out  of  State,  776. 
B.  Title,  776. 

F.  Adverse  Possession,  777. 

1.  In  General,.  777, 

2.  Ouster,  778. 

G.  By  Whom  Compellable,  779. 

1.  In  General,  779. 

2.  Reversioners  and  Remaindermen,  779. 

3.  Life  Tenant,  779. 

4.  Owner  of  Equity  of  Redemption,  779. 

5.  Guardian,  779. 

6.  Creditors,  780. 

7.  Husband  and  Wife,  780. 

8.  Purchaser,  780. 

H.  ^\'hat  May  Be  Partitioned.  781. 
I.  Defenses,  781. 
J.  Allotment  in  Kind,  783. 

1.  General  Rule,  783. 

2.  Allotment  in  Common,  784. 
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3.  Allotment  to  Hasband  of  Wife's  Share,  784. 

4.  Allotment  of  Part  of  Estate,  784. 

5.  Riflrhts  of  Vendee  of  One  Co-Owner,  785. 

6.  Partition  onder  Terms  of  Will,  786. 

7.  Shares  to  Which  the  Parties  Are  Entitled,  786. 

8.  Owelty  of  Partition,  786. 

9.  Improvements,  787. 

10.  Rents  and  Profits,  788. 

11.  Necessity  for  Mutual  Conveyances,  788. 
K.  Partition  Sale,  789. 

1.  When  Proper,  789. 

2.  Prerequisite,  790. 

3.  Purchase  by  Cotenant,  790. 

4.  Manner  and  Terms,  791. 

5.  Infant's  Land,  791. 

6.  Sale  of  Remainder,  791. 

7.  Purchasers,  792. 

8.  Validity  and  Conclusiveness  of  Decree,  793. 

9.  Confirmation  of  Sale,  794. 

10.  Proceeds,  794. 

a.  When  Regrarded  as  Realty.  794. 

b.  Shares  to  Which  the  Parties  Are  Entitled,  795. 

c.  Payment  of  Proceeds  to  Guardian,  7%. 

d.  Application  to  Payment  of  Debts,  7%. 

e.  Proceeds  Paid  to  General  Receiver,  797. 

f.  Wife's  Equity  of  Settlement  Out  of  Proceeds  of  Sale,  798.* 

11.  Setting:  Sale  Aside,  798. 

a.  Effect  of  Mistake  of  Law,  798. 

b.  Rifi^hts  of  Creditors  to  Attack  Sale,  798. 

c.  Parties  to  Suit  to  Set  Aside,  798. 

d.  Waiver  or  Loss  of  Right  to  Object,  799. 

e.  Extent  of  Relief  Which  May  Be  Granted,  799. 

12.  Resale,  799. 

a.  Necessity,  799. 

b.  Grounds  for  Resale,  799. 

c.  Effect  of  Order  of  Resale,  800. 

13.  Sale  of  Whole  Tract,  800. 

L.  Rights  of  Parties  Not  Coming  into  First  Partition,  800. 

M.  Profits  and  Improvements,  800. 

N.  Warranty,  802. 

O.  Easements,  802. 

P.  Property  Subject  to  Liens,  803. 

Q.  Equitable  Title,  803. 

R.  Deeds  of  Partition,  803. 

1.  Property  Conveyed,  803. 

2.  Registry  and  Recitals,  804. 

3.  Effect  of  Deeds  of  Partition,  80S. 
8.  Commissioners,  805. 

1.  Appointment  and  Qualification,  805. 

2.  Removal,  805. 

3.  Rights,  Duties  and  Liabilities,  805. 

a.  Rights,  805. 
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b.  Duties,  806. 

c.  Liabilities,  806. 

4.  Report,  807. 

5.  Compensation,  803. 

T.  Pleadin^r  and  Practice.  808. 

1.  Parties,  808. 

a.  Creditors  and  Trustees,  808. 

b.  Husband  and  Wife,  809. 

c.  Infants.  809. 

d.  Persons  Unknown  or  Disinterested  or  Whose   Interest  Is  Un- 

certain, 809. 

2.  Bill,  810. 

a.  Sufficiency  and  Amendment,  810. 

b.  Averment  and  Deraignment  of  Title,  810. 

c.  Multifariousness,  810. 

3.  Right  to  Partition  upon  Bill  for  Specific  Performance,  811. 

4.  Motion  or  Petition,  811. 

5.  Answer,  811. 

6.  Abatement  and  Revival  Qt  Suit,  811. 

7.  Dismissal  of  Suit,  811. 

8.  Evidence,  812. 
t                    9.  Decrees,  813. 

a.  Interlocutory  Decrees,  813. 

b.  Relief  upon  Bill,  813. 

c.  Consent  Decrees,  813, 

d.  Effect  of  Partition  Decrees,  814. 

(1)  Personal  Estate  of  Widow,  814. 

(2)  Rents  and  Profits,  814 

(3)  Settlement  of  Administration  Accounts,  814, 

e.  Partition  Decree  as  Evidence,  814. 

f.  Enforcement  of  Decree,  815. 

10.  Appeal,  815. 

a.  In  General,  815. 

b.  Failure  to  Object  in  Lower  Court,  815. 

c.  New  Partition  Ordered  on  Appeal,  816. 

d.  Effect  of  Erroneous  Decree  When  Not  Appealed  from,  816. 

11.  Continuance,  816. 

12.  Costs,  816. 

IV.  Effect  of  Partition,  8i7. 

A.  In  General,  817. 

B.  Upon  Title,  317. 

C.  Upon  Sale  under  Writ  of  Fieri  Facias,  818. 

CROSS  REFERENCES. 

Sec  the  titles  ADVERSE  POSSESSION,  vol.  1,  p.  199;  EASEMENTS,  voL 
4,  p.  851;  EQUITY,  vol.  5,  p.  125;  FORMER  ADJUDICATION  OR  RES  AD- 
JUDICATA,  vol.  6,  p.  261;  HUSBAND  AND  WIFE,  Vol.  7,  p.  178;  JOINT 
TENANTS  AND  TENANTS  IN  COMMON,  vol.  8,  p.  89;  JUDICIAL  SALES 
AND  RENTINGS,  vol.  8,  p.  648;  PARCENARY,  ESTATES  IN,  ante.  p.  ti27; 
REMAINDERS,  REVERSIONS  AND  EXECUTORY  INTERESTS;  SPE- 
CIFIC PERFORMANCE;  WATERS  AND  WATERCOURSES. 

As  to  adverse  possession,  see  the  titles  ADVERSE  POSSESSION,  vol.  1,  p. 
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212;  JOINT  TENANTS  AND  TENANTS  IN  COMMON,  vol.  8,  p.  127.  A% 
to  whether  dower  is  barred  by  partition  sale  during  coverture,  sec  the  title 
DOWER,  vol.  4,  p.  808.  As  to  partition  of  real  estate  devised  with  power  to 
executor  to  sell,  see  the  title  EXECUTORS  AND  ADMINISTRATORS,  voU 
5,  p.  663.  As  to  decree  in  partition  suit  rendering  settlement  of  administration 
res  adjudicata,  see  the  title  EXECUTORS  AND  ADMINISTRATORS,  vol.  5,, 
p.  669.  As  to  rights  of  infants  to  a  (fay  in  court  in  partition  suits,  see  the  title 
INFANTS,  vol.  7,  497.  As  to  allowance  of  rents  and  profits,  see  the  title 
JOINT  TENANTS  AND  TENANTS  IN  COMMON,  vol.  8,  p.  110.  As  to- 
assignment  in  partition  where  improvements  have  been  made,  see  the  title 
JOINT  TENANTS  AND  TENANTS  IN  COMMON,  vol.  8,  p.  118.  As  to 
division  of  slaves,  see  the  title  SLAVES. 


I.  Definition. 

Partition  is  the  division  which  is 
made  between  several  persons  of  lands, 
tenements  and  hereditaments,  or  of 
goods  and  chattels  which  belong  to 
them  as  coproprietors.  The  term  is 
more  technically  applied  to  the  division 
of  real  estate  made  between  coparce- 
ners, tenants  in  common  or  joint  ten- 
ants. Bouv.  L.  Diet.  585,  21  Am.  & 
Eng.    Ency.   Law    (2d   Ed.)     1131. 

Suit  for  Partition. — M.  died  in  1862, 
leaving  E.  his  widow,  and  ten  children, 
two  infants,  the  children  of  E.,  and 
eight  adults.  He  left  a  tract  of  789 
acres  of  land,  slaves,  etc.  In  March, 
1863,  E.  filed  her  bill,  in  which  she 
asked  to  have  her  interests  and  those 
of  her  children  (whose  guardian  she 
was)  in  the  estate  ascertained  and  laid 
off;  to  have  her  dower  in  kind  or  com- 
muted in  money;  and  that  the  inter- 
ests of  her  children  might  also  be  as- 
certained and  placed  under  her  control 
as  their  guardian,  and  for  a  settlement 
of  the  rights  of  all  the  parties.  The 
administrator  and  children  of  M.  were 
made  defendants,  and  the  case  reg- 
ularly proceeded  in.  It  was  held,  that 
it  was  a  suit  for  partition.  Zirkle  v. 
McCue,  26  Gratt.  517. 

II.  Voluntary  Partition. 

A.  DEFINITION. 

A  partition  by  act  of  the  parties  or 
voluntary  partition  is  the  division  of 
the  property  by  the  proprietors  among 
themselves     by    mutual    consent     and 
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without    the    interposition    of    judicial 
authority.     2  Min.   Inst.   (4th  Ed.)  480. 

B.  WHO  MAY  MAKE  PARTITION. 

The  right  to  make  partition  of  an  un* 
divided  property  by  the  mutual  agree- 
ment of  its  co-owners  is  upheld  in  the 
early  case  of  Jones  v.  Carter,  4  Hen.  & 
M.  184;  2  Min.  Inst.  (4th  Ed.)  480. 

Partition  can  only  be  made  betwe^en 
cotenants,  as  there  can  be  no  partition 
unless  each  of  the  parties  has  an  interest 
in  the  property.  Patterson  z^.  Martin,  35 
W.  Va.  494,  10  S.   E.  817. 

Thus,  a  person  who  once  had  an 
interest  as  joint  tenant  with  others  in 
land,  and  whose  interest  has  passed 
from  him,  can  not  effectually  unite  with 
his  former  cotenants  in  a  deed  of  parti- 
tion; and  such  deed,  for  want  of  mutu- 
ality and  consideration,  will  not  bar 
the  representative  of  such  cotenant 
from  afterwards  having  a  partition  un- 
der the  law.  Patterson  v.  Martin,  3:^ 
W.   Va.   494,   10   S.   E.   817. 

Tenants  by  Entirety. — No  partition,, 
voluntary  or  involuntary,  could  be 
made  of  an  estate  by  entirety.  Mc- 
Neeley  v.  Oil  Co.,  52  W.  Va.  616,  44 
S.   K.  508. 

Husband  of  Cotenant. — In  Brooks  v^ 
Hubble,  2  Va.  Dec.  529,  it  wa^  held, 
that  the  husband  of  a  cotenant  could,, 
prior  to  the  Code  of  1887,  make  parti- 
tion of  the  estate  with  the  other  coten- 
ants. In  support  of  this  propositioit 
the  court  cited  1  Bac.  Abr.  449;  Jones 
V.  Carter,  4  Hen.  &  M.  184,  190;  Bryait 
V.     Stump,     8     Gratt.     241;  6    Lawson„ 
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Rights  Rem.  &  Prac,  §  2137.  See  also, 
Arnold  v.  Bunnell,  42  W.  Va.  473,  26 
S.  E.  359.  See  the  title  HUSBAND 
AND  WIFE,  vol.  7,  p.  178. 

If  one  of  coparceners  was  married, 
lier  husband  could  make  partition,  which 
would  be  binding,  unless  after  his  death 
the  wife  or  her  heir  could  show  thnt 
the  part  received  by  her  husband  in  the 
partition  was  less  in  value  than  the 
part  received  by  the  other  parcener. 
Brooks  V,  Hubble,  2  Va.  Dec.  529. 

'*It  seems  too  well  settled  that  in  a 
case  of  voluntary  partition  of  the  wife's 
land  by  the  husband  and  wife  and  other 
tenant  in  common,  parcener,  or  joint 
tenant,  the  husband  who  is  sui  juris  will 
be  bound  even  in  a  case  where  the  wife 
is  not,  and  that  he  will  so  be  bound 
•during  coverture,  or  if  he  be  tenant  by 
the  curtesy  during  his  life;  and  that  a 
bill  filed  for  partition  by  him  and  wife 
during  such  coverture  or  life,  as  the  case 
may  be,  should  be  dismissed."  Heave- 
ner  v.  Godfrey,  3  W.  Va.  426,  436. 

Curtesy. — A  husband  entitled  to  cur- 
tesy in  land  of  which  his  wife  was  co- 
proprietor,  may  make  a  valid  partition 
of  the  land,  and.  if  such  husband  and 
his  wife  attempt  to  grant  to  a  third 
party,  land  which  has  been  partitioned 
to  them,  and  the  deed  is  void  as  to  the 
wife,  but  valid  as  to  the  husband,  the 
purchaser  has  a  right  to  the  possession 
of  the  land  during  the  husband's  life- 
time. Arnold  v,  Bunnell,  42  W.  Va. 
473,  26  S.  E.  359;  Merritt  v.  Hughes, 
36  V/.  Va.  356,  15  S.  E.  56.  See  gener- 
ally, the  title  CURTESY,  vol.  4,  p.  148. 

Rights  of  Husband. — In  Yancey  v. 
Radford,  86  Va.  638,  10  S.  E.  972,  the 
facts  were  as  follows:  The  heirs  of  an 
ancestor  made  partition  by  deeds  of  his 
lands.  The  deed  to  one  of  them  and 
her  husband  granted  a  certain  portion 
as  follows:  "The  parties  of  the  first 
part  do  grant,  relinquish  and  release 
unto  the  parties  of  the  second  part,  and 
heirs  of  the  female  parties  of  the  sec- 
ond part,  etc."  The  deed  contained  no 
warranty  nor  did  other  consideration 
pass    beyond     the    making   of    similar 


deeds  to  the  other  liens.  The  wife  died 
without  issue  and  the  husband  claimed 
an  estate  in  one-half  of  the  land  con- 
veyed to  his  wife  and  himself  for  life. 
Held,  the  deed  operated  only  as  a  par- 
tition and  allotment  of  the  wife's  share 
in  her  ancestor's  lands,  and  that  it  con- 
veyed no  estate  to  the  husband  as 
against  the  heirs  of  his  wife.  Sec  also, 
Dooley  r.  Bayncs,  86  Va.  644,  10  S.  E, 
974. 

Where,  upon  partition  of  real  estate 
among  joint  tenants,  the  share  of  one 
of  them,  who  is  a  married  woman,  's 
released  to  her  and  her  husband  by  the 
other  joint  tenants,  such  release  does 
not  vest  in  the  husband  any  title  in  the 
portion  set  apart  to  his  wife.  Sharitz 
V.  Moyers,  99  Va.  519,  39  S.  E.  166,  7 
Va.  Law  Reg.  333. 

Husband  and  Wife  as  Grantees— Ha- 
bendum  to  Husband  Only. — A  father 
gave  to  his  son  and  son-in-law  a  title 
bond  in  the  penalty  of  $1,500,  with  con- 
dition to  convey  to  them  certain  lands. 
The  obligee^  entered  into  possession  of 
the  lands,  and  a  few  years  thereafter 
the  obligor  died  intestate;  and  his  heirs 
made  a  deed  of  release  or  quitclaim  to 
the  land.  This  deed  makes  the  wives 
of  the  son  and  son-in-law  parties  of  the 
second  part,  but  explicitly  limits  the 
use  and  benefit  of  the  property  to  the 
son  and  son-in-law.  A  few  months 
thereafter  the  son  and  son-in-law  made 
partition  of  the  land  by  several  deeds 
to  each  other.  In  these  deeds  the 
wives  are  again  made  parties  of  the 
second  part,  but  the  use  and  benefits 
are  limited  to  the  son  and  son-in-law, 
respectively.  Held,  the  wives  took  no 
interest  in  the  land.  The  conveyance 
by  the  heirs  was  a  conveyance  to  the 
son  and  son-in-law  only,  and,  in  con- 
veying to  them,  the  heirs  simply  did 
what  the  law  would  have  compelled 
them  to  do.  The  subsequent  deeds 
made  by  the  son  and  son-in-law  in 
which  their  wives  united  amounted  ta 
simply  a  partition  of  tho  property  be- 
tween them.  Keister  v.  Keister,  99  Va. 
541,   39   S.   E.   164. 
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It  is  further  held,  in  West  Virginia, 
that  a  wife  owning  land  in  fee,  whose 
husband  has  conveyed  such  estate  as  is 
vested  in  him  as  husband,  can  not  com- 
pel partition,  while  such  estate  contin- 
ues. Merritt  v.  Hughes,  36  W.  Va.  356, 
15  S.   E.  56. 

Convesrance  by  Cotcnant — Purchas- 
er's Rights. — "A  cotenant  may  convey 
at  his  pleasure  his  undivided  interest  in 
all  the  lands  held  in  common,  without 
the  knowledge  or  consent  of  his  com- 
panions in  interest.  In  this  case  the 
effect  of  the  deed  is  to  place  the  grantee 
in  the  deed  in  the  same  position  that 
the  grantor  had  previously  occupied, 
and  no  possible  injury  could  result  to  the 
other  cotenants  in  the  tract."  Worthing- 
ton  V.  Staunton,  16  W.  Va.  208,  241. 

C.  HOW  AFFECTED. 
1.  At  Common  Law. 
a.  In  General. 

The  court,  in  Brooks  v.  Hubble,  2 
Va.  Dec.  529,  531,  said:  **It  seems 
to  be  well  settled  that,  by  the 
common  law,  coparceners  could  make 
partition  of  their  lands  by  parol, 
as  well  as  by  deed,  and  that  this 
was  the  law  in  this  state  until 
changed  by  §  2413  of  the  Code  of  1887. 
Jones  V.  Carter,  4  Hen.  &  M.  184,  190; 
Boiling  V.  Teel,  76  Va.  487;  Ya- cey  v. 
Radford,  86  Va.  638,  10  S.  E.  972;  1 
Lomax  Dig.  494;  2  Min.  Inst.  (4th  Ed.) 
439."  See  also,  Arnold  v.  Bunnell,  42 
W.  Va.  473,  26  S.  E.  359;  Frederick  v. 
Frederick,  31  W.  Va.  566,  8  S.  E.  295; 
Patterson  v.  Martin,  33  W.  Va.  494,  10 
S.  E.  817;  Justice  v.  Lawson,  46  W.  Va. 
163,  33  S.  E.  102;  Hedrick  v.  Hern,  4 
W.  Va.  620;  Coles  v.  Wooding,  2  Pat. 
&  H.  189;  Snyder  v.  Grandstaff,  96  Va. 
473,  70  Am.  St.  Rep.  863,  31  S.  E.  647; 
Jennings  v.  Shacklett,  30  Gratt.  765, 
776;  Bryan  v.  Stump,  8  Gratt.  241; 
Page  V.  Page,  2  Rob.  424;  Brooks  v. 
Hubble,  2  Va.  Dec.  529;  Col  vert  v. 
M  instead,  5  Leigh  88,  99. 

Irregularities  Cured  by  Long  Acqui- 
escence.— Under  the  common  law  it  is 
held   that   a   partition,   which   has   long 


been  acquiesced  in,  and  acted  upon  by 
the  parties  generally,  ought  not  to  be 
disturbed  at  all  on  the  ground  of  irreg- 
ularity only;  though  if  unjust  or  illegal 
it  may  be  impeached  by  a  party  who 
never  acquiesced.  Carter  v.  Carter,  5 
Munf.  108;  Coles  v.  Wooding,  2  Pat 
&  H.  189.  S?e  also,  Colvert  v.  Mill- 
stead,  5  Leigh  88,  99. 

Ascertainment  of  Terms.— Although 
at  common  law  a  parol  partition,  ac- 
quiesced in  for  a  long  time,  can  not  be 
disturbed,  yet  a  suit  may  be  maintained 
to  ascertain  the  precise  terms  on  which 
it  was  made,  and  to  have  deeds  of  par- 
tition executed.  Frederick  v.  Freder- 
ick, 31  W.  Va.  566,  8  S.  E.  295. 

It  was  further  held,  in  the  case  of 
Frederick  v.  Frederick,  31  W.  Va.  566, 
8  S.  E.  295,  that  where  a  paTol  partition 
provided  for  a  right  of  way  over  one 
of  the  lots,  without  specifying  where  it 
should  be  located,  or  the  width  thereof, 
a  decree,  fixing  its  width  at  four  feet, 
and  its  location  at  the  end  of  the  lot, 
did  not  prejudice  the  owner  of  the  lot. 

Mistake. — Under  the  common  law  it 
is  held,  that  where  two  joint  tenants  of 
full  age  and  laboring  under  no  disabil- 
ity, make  a  voluntary  partition  of  a 
tract  of  land  by  deed  according  to  an 
old  survey,  of  whose  inaccuracy  both 
are  equally  ignorant,  and  no  fraud  ap- 
pearing, such  partition  however  un- 
equal is  binding  upon  them  and  their 
assigns.  Jones  v.  Carter,  4  Hen.  &  M. 
184. 

Division  Recognized  by  Nuncupative 
Will. — In  the  case  of  Page  v.  Page,  2 
Rob.  424,  it  was  held,  that  the  court  did 
not  err  in  recognizing  the  validity  of  a 
division  between  heirs  followed  by  the 
possession  and  recognized  by  the  nun- 
cupative will  of  one  of  the  heirs. 

b.  Partition  by  Arbitration  and  Awatd. 

If  a  dispute  concerning  the  division 
of  a  tract  of  land  under  a  will  be  sub- 
mitted to  arbitration  in  general  terms: 
and  an  award  be  made,  stating  that, 
*'from  the  proofs  adduced  to  the  arbi- 
trators, from  the  tenor  of  the  will,  and 


772 


Partition 


cyident  intention  of  the  testator,"  one 
of  the  parties  is  entitled  to  a  certain 
namber  of  acres,  to  be  divided  from 
the  rest  by  a  specified  line;  and  the 
other  to  the  residue  of  the  tract;  such 
award  (being  free  from  objection  in 
other  respects)  is  valid,  notwithstand- 
ing the  line  established  *y  it,  is  differ- 
ent from  the  dividing  line  mentioned  in 
the  will.  Hollingsworth  v.  Lupton,  4 
Munf.  114;  Smith  v.  Smith,  4  Rand.  95. 

c.  Partitioo  Contracts. 

In  Clark  v.  Nunn,  25  Gratt.  287,  it 
was  held,  that  the  broad  language  of  a 
contract  in  relation  to  the  division  of 
land  between  the  joint  owners,  should 
be  construed  in  the  light  of  the  sur- 
rounding circumstances  and  the  pre- 
vious action  of  the  parties.  See  also, 
Parrill  v.   McKinley,  6  W.  Va.  67. 

A  written  contract  dividing  land 
specifies  a  fence  as  a  line,  and  on  the 
day  of  the  contract,  just  after  its  sign- 
ing, one  of  the  two  parties  surveys  the 
lines,  fixing  a  certain  fence  as  the  one 
referred  to  in  the  contract.  Thai 
party  can  not,  after  the  death  of  the 
other,  give  evidence  denying  the  fixing 
of  that  fence  as  the  line.  Anderson  v. 
Jarrett,  43  W.  Va.  246,  27  S.  E.  348. 

8.  By  Statute. 

By  the  statutes  of  conveyance  in 
Virginia  and  in  West  Virginia  volun 
tary  partition  of  estates  of  freehold  or 
inheritance  or  for  a  term  of  more  than 
five  years  must  be  by  deed.  2  Min. 
Inst.  (4th  Kd.)  481;  Va.  Code,  1887, 
§  2413  (see  Va.  Code,  1904,  §  2413); 
W.  Va.  Code,  1899.  ch.  71,  §  1  (see  W. 
Va.  Code,  1906,  §  3020).  Boiling  v. 
Teel,  76  Va.  487. 

Partition  Deed — When  Necessary  by 
Statute.— Prof.  Minor,  in  the  4th  Edi- 
tion of  2  Min.  Inst.  481,  783,  contrary 
to  his  view  in  the  previous  editions  of 
this  work  (as  cited  in  Boiling  v.  Teel, 
76  Va.  487,  493),  comes  to  the  conclu- 
sion that  under  the  statute  (Va.  Code, 
1887,  §  2413)  partition  of  an  estate  of 
freehold  or  for  a  term  exceeding  five 
years  must  be  by  deed     There  is  also  ' 


a  -Return  in  -Snyder  v.  Grandstaff,  9ft 
Va.  473,  483,  31  S.  E.  647,  intimating 
that  a  deed  is  necessary  in  partition  or 
freehold  estate. 

Sufficiency. — A  deed  reciting  that  the 
parties  thereto  have  made  partition  and 
division  between  them  of  the  lands 
therein  mentioned  of  which  they  we^^e 
seized  in  fee,  stipulating  what  part  each 
is  to  have,  and  covenanting  that  neither 
of  them,  nor  any  person  claiming  under 
either,  shall  disturb  the  other  in  the 
possession  and  enjoyment  of  the  part 
allotted  to  him  is  a  good  deed  of  parti- 
tion, although  it  contains  no  clause  of 
conveyance.  Townsend  v.  Outten,  9S 
Va.  536,  537,  28  S.  E.  958. 

Privy  Examination. — A  brother  and 
sister,  both  of  whom  are  married,  own 
a  tract  of  land  jointly.  In  1802  the 
brother  and  wife  and  the  sister  and  her 
husband  unite  in  a  deed  of  partition  of 
the  land  and  from  thence  to  the  present 
time  the  land  is  held  in  severalty  by 
the  parties  respectively  and  those 
claiming  under  them.  The  partition  »s 
valid  and  binding  on  the  parties,  though 
no  certificate  of  the  privy  examination 
of  the  wives  is  annexed  to  the  deed. 
Bryan  v.  Stump,  8  Gratt.  241. 

Mutuality  and  Consideration.  — 
Whether  a  deed,  absolute  on  its  face, 
which  conveys  an  undivided  interest 
in  land  is  a  deed  of  gift,  or  upon  a 
secret  trust  agreed  on  between  the  par- 
ties, is  not  involved  in  a  subsequent 
suit  for  partition  between  several  joint 
tenants  of  land  in  which  the  interest  of 
the  grantor  is  assigned  to  the  grantee, 
and  the  grantor  is  not  precluded  by 
such  suit  from  asserting  the  trust  in  a 
subsequent  suit  against  his  grantee. 
Eaves  v.  Vial,  98  Va.   134,  34  S.  E.  973. 

A  person  who  once  had  an  interest 
as  joint  tenant  with  others  in  land,  and 
whose  interest  has  passed  from  him, 
can  not  effectually  unite  with  his 
former  cotenants  in  a  deed  of  parti- 
tion; and  such  deed,  for  want  of  mu- 
tuality and  consideration,  will  not  bar 
the  representative  of  such  cotenant 
from  afterwards  having  a  partition  un- 
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dcr  the  law.     Patterson  v,  Martin,  33 
W.  Va.  494,  10  S.  E.  817. 
D.  EFFECT  OF  PARTITION. 
Presumption  of    Equal    Division. — ^A 

voluntary  partition  of  land  by  consent 
of  its  joint  owners,  though  unequal  as 
to  <iuantity  must  be  considered  as  di- 
viding the  tract  equally  in  point  of 
value  where  there  is  no  proof  to  the 
contrary.  Syme  v.  Johnston,  3  Call 
55S. 

Conveyance  of  His  Allotment  by 
Former  Co-Owner  in  Contemplation  of 
Marriage. — The  three  devisees  of  a  tes- 
tator conveyed  each  to  the  other,  by 
deeds  of  partition,  all  of  his  right,  title 
and  interest  in  the  property  allotted  to 
such  other.  Afterwards  one  of  them  in 
contemplation  of  marriage  conveyed 
his  share  to  his  intended  wife,  and  then 
married  her,  but  shortly  thereafter  died 
without  issue  or  possibility  of  issue. 
It  was  held,  upon  these  facts,  that  the 
title  of  survivorship  of  the  two  surviv- 
ing devisees  had  passed  by  their  deed 
to  the  deceased  one  in  his  lifetime,  and 
by  the  deed  of  the  latter  is  vested  in 
his  widow.  Snyder  v.  Grandstaff,  96 
Va.   473,   31   S.   E.   647. 

III.  Compulsory  Partition. 

A.  DEFINITION. 

Compulsory  partition  or  partition  by 
a  judicial  proceedings  is  a  division 
made  by  the  courts  at  the  instance  of 
one  of  the  coproprictors,  regardless  of 
the  wishes  of  other  coproprictors.  21 
Am.  &  Eng.  Ency.  Law  (2d  Ed.)  1131. 

B.  AT  COMMON  LAW. 

It  seems  that  under  the  original 
common  law  coparceners  could  compel 
partition  of  the  common  property  by 
means  of  what  was  known  as  a  writ  of 
partition.  It  was  otherwise,  however, 
as  to  tenants  in  common  and  joint  ten- 
ants, the  law  seeming  to  reason  that 
since  their  relation  was  a  voluntary  one, 
it  could  only  be  dissolved  by  common 
consent  2  Min.  Inst.  (4th  Ed.)  480; 
21  Am.  &  Eng.  Ency.  Law  (2d  Ed.) 
1142. 


C.  BY  STATUTE. 

By  the  statute  of  31  Hen.  VIII,  ch. 
1;  32  Hen.  VIII,  ch.  32,  the  right  of 
compulsory  partition  by  judicial  pro- 
ceedings was  extended  to  tenants  in 
common  and  joint  tenants.  2  Min.  Inst. 
(4th  Ed.)  482;  21  Am.  &  Eng.  Ency. 
Law  (2d  Ed.)  1142.  See  also,  Va.  Code 
(1887),  ch.  114;  W.  Va.  Code  (1899), 
ch.  79. 

Application  to  Tenancy  by  Entirety. 
— "A  reason  exists  from  this  in  this 
state  for  saying  that  estates  by  entirety 
have  ceased,  since  the  married  woman's 
act,  that  does  not  exist  in  other  state.« 
Survivorship  has  perished  under  the 
Code  of  1850;  the  right  of  the  husband 
to  control  and  take  the  profits  of  and 
convey  for  his  life  the  interest  of  the 
wife  in  entirety  estates  has  been  taken 
away  by  the  separate  estate  act.  What 
is  left  of  an  estate  by  entirety?  Is  its 
indivisibility  or  impartibility  still  left? 
I  think  not,  as  I  think  the  statute  of 
partition  applies  to  it."  McNeeley  v. 
Oil  Co.,  52  W.  Va.  616,  629,  44  S.  E. 
508. 

Partition  and  Subjection  of  Prop- 
erty to  Deed  of  Trust — Under  the  pro- 
visions of  §  2562  of  the  Code,  as 
amended,  a  bill  in  equity  may  be  filed 
by  one  tenant  in  common  against  an- 
other for  the  purpose  of  having  parti- 
tion of  the  property  held  in  common, 
and  to  subject  the  interest  of  the  de- 
fendant to  a  deed  of  trust  thereon  for 
the  benefit  of  the  complainant.  Price 
V.  Crozier,  101  Va.  644,  44  S.  E.  890. 

D.  JURISDICTION. 
1.   Equity. 

a.  Real  E:8tate. 
(1)   In  General. 

The  proceeding  by  writ  of  partition 
at  common  law  has  been  in  practice 
almost  entirely  superseded  by  bill  in 
equity  and  the  jurisdiction  of  courts 
of  equity  to  decree  partition  of  lands 
is  well  settled.  Davis  v.  Tebbs,  81  Va. 
600,  603;  Castleman  v.  Veitch,  3  Rand. 
598;  Straughan  v.  Wright,  4  Rand.  493; 
Stuart  V.  Coalter,  4  Rand.  74,  15  At». 
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Dec.  731;  Wiseley  v,  Findlay,  3  Rand. 
361,  15  Am.  Dec.  712;  Otley  v.  McAl- 
pine,  2  Gratt.  340;  2  Min.  Inst.  (2d  Ed.) 
484;  4  Min.  Inst.  (3d  Ed.)  1334,  1336, 
1363;  1  Bar.  Ch.  Pr.  (2d  Ed.)  304; 
Hudson  V.  Putney,  14  W.  Va.  561; 
Moore  r.  Harper,  27  W.  Va.  362. 

Where  a  division  of  land  is  sought, 
a  court  of  equity  has  jurisdiction. 
Castleman  v.  Veitch,  3   Rand.   598. 

Where  one  of  several  cotenants  of 
land  has  improperly  obtained  a  patent 
therefor,  it  is  necessary  to  invoke  the 
aid  of  a  court  of  equity  to  give  to  each 
his  proper  share.  Christian  v.  Christ- 
ians,  6   Munf.    534. 

When  Partition  Is  a  Matter  of  Right. 
— A  bill  in  equity  for  partition  is  a  mat- 
ter of  right,  if  the  title  of  the  plaintiff 
is  admitted  or  clear.  Straughan  v. 
Wright,  4  Rand.  493. 

In  Wiseley  v.  Findlay,  3  Rand.  361, 
15  Am.  Dec.  712,  it  was  held,  that  the 
power  of  a  court  of  equity  to  grant 
partition  is  not  discretionary  but  cx- 
debito  justix,  and  that,  whenever  a 
plaintiff  has  a  right  to  partition  at  law 
he  has  the  same  right  in  equity.  See 
also,  2  Min.  Inst.  (4th  Ed.)  4821.  By 
acts,  1897-98,  p.  488,  Supp.  Va.  Code, 
§  2562,  courts  of  equity  are  expressly 
conferred  with  jurisdiction  in  partition 
cases. 

Where  the  Title  Is  DoubtfuL— See 
post,  "To  Try  Questions  of  Title,"  III, 
D,  1,  a,  (2),  (c). 

(2)     Jurisdiction    of   Equity   to    Grant 

Complete  Relief, 
(a)   In  General. 

When  a  court  of  equity  acquires  ju- 
risdiction of  a  cause  for  any  purpose, 
it  will  retain  it  and  do  complete  justice 
between  the  parties,  enforcing,  if  nec- 
essary, legal  rights,  and  applying  legal 
remedies  to  accomplish  that  end.  This 
is  especially  true  in  suits  for  partition. 
Laurel  Creek  Coal,  etc.,  Co.  v.  Brown- 
ing, 99  Va.  528,  39  S.  E.  156. 

Partition  E^  Mero  Mptu. — In  a  suit 
for  partition  of  land  where  one  of  the 
defendants,   who   is   a   husband,   is   en- 


titled in  his  own  right  or  as  tenant  for 
life  in  right  of  his  wife  to  all  the  resi- 
due of  the  land,  except  what  was  de- 
creed the  complainant,  and  the  wife 
dies  pending  suit,  and  her  heirs  who 
are  his  children  are  made  parties  de- 
fendant, it  is  error  for  the  court  below 
to  undertake  to  determine  as  between 
the  heirs  who  were  thus  made  defend- 
I  ants,  their  respective  rights  and  in- 
terests and  make  partition  between 
them,  wholly  unasked  by  any  of  them. 
Cosgray  r.  Core,  2  W.  Va.  353. 

(b)  To  Adjust  Liens,  etc 

A   court   of   equity   has   authority  to 
pass    upon   all    questions   necessary    to 
do  justice  between  the  parties,  in  suits 
for  partition,  such  as  accounts  of  liens 
and  priorities  on  the  lands  to  be  parti- 
j  tioned.      Hinton  r.   Bland,   81   Va.    588. 
I      Discretion. — "*In   all   cases  of  parti- 
tion,'   says    Judge    Story,    *a    court    of 
equity  does  not  act  merely  in  a  min- 
isterial character,  and  in  obedience  to 
,  the    call    of   the    parties,    who    have    a 
I  right    to    the    partition;   but    it   founds 
j  itself  upon   its   general  jurisdiction   as 
a  court  of  equity,  and  administers  its 
relief  ex   aequo   et  bono,  according  to 
its  own  notions  of  general  justice  and 
equity    between    the    parties.      It    will, 
therefore,  by  its  decree,  adjust  all   the 
equitable  rights  of  the  parties  interested 
in    the    estate,'   etc.      1    Story's   Eq.,   5 
656b.     See  also.  Code,  1873,  ch.  120,  § 
1;  2  Min.  Inst.  (4th  Ed.)  417."    Hinton 
V.  Bland,  81  Va.  588. 

(c)  To  Try  Questions  of  Title. 
See  also,  post,  "Title,"  III,  E. 

aa.  In  General. 

*'Our  statute  provides  that  the  circuit 
court  'shall  have  jurisdiction  in  cases 
of  partition,  and  in  the  exercise  of  such 
jurisdiction,  may  take  cognizance  of  all 
questions  of  law  afTecting  the  legal 
title,  that  may  arise  in  the  proceedings/ 
Section  1,  ch.  79,  Code,  p.  486.  This 
provision  of  the  Code  has  rendered 
obsolete  the  decisions  of  the  court  of 
appeals  of  Virginia  in  Wiseley  v.  Find- 
lay, 3  Rand.  361,  370,  15  Am.  Dec.  712; 
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Stilart  V,  Coaltcr,  4  Rand.  74;  Mercer 
V.  Beale,  4  Leigh  189,  192;  so  that  now 
courts  of  equity  may  decide  upon  the 
title  as  an  incident  to  its  jurisdiction 
to  make  partition."  Moore  v.  Harper, 
27  W.  Va.  362. 

It  was  expressly  provided  by  §  1,  ch. 
120,  Va.  Code,  1873,  which  authorized 
the  partition  of  land,  that  in  the  exer- 
cise of  such  jurisdiction  the  courts  of 
equity  may  take  cognizance  of  all  ques- 
tions of  law  affecting  the  legal  title 
that  may  arise  in  any  proceeding. 
Bradley  v.  Zehmer,  82  Va.  685;  Effin- 
ger  V.  Hall,  81  Va.  94;  Davis  v.  Tebbs, 
81   Va.   600. 

Although  a  suit  for  partition  can  not 
be  substituted  for  an  action  of  eject- 
ment, yet  if  the  defendant  in  such  suit 
claims  under  one  who  was  a  joint  owner 
with  the  complainant,  the  suit  may  be 
maintained,  and  all  questions  by  law 
arising  therein  may  be  settled  by  the 
court  under  §  2562  of  the  Code.  Pillow 
V.  Southwest  Virginia  Imp.  Co.,  92  Va. 
144,  23  S.  E.  32,  53  Am.  St.  Rep.  804; 
Davis  V.  Settle,  43  W.  Va.  17,  26  S.  E. 
557;  Cecil  v.  Clark,  44  W.  Va.  659,  30 
S.  E.  216;  Carberry  v.  West,  Virginia, 
etc.,  R.  Co.,  44  W.  Va.  260,  28  S.  E. 
694. 

l>b.    Constitutionality  of  SUtutes  Con- 
ferring Jurisdiction. 

In  Pillow  V.  Southwest  Virginia  Imp. 
Co.,  92  Va.  144,  23  S.  E.  32,  it  is  held, 
that  §  2562  of  the  Code  of  1887,  con- 
ferring upon  courts  of  equity  jurisdic- 
tion to  try  title  in  partition  suits,  is  ! 
not  in  conflict  with  the  constitutional  ! 
guarantee  of  jury  trial.  See  also,  Cecil 
V.  Clark,  44  W.  Va.  659,  30  S.  E.  216; 
Davis  V.  Settle,  43  W.  Va.  17,  26  S.  E. 
557,  holding  the  corresponding  statute 
in   West   Virginia  to  be   constitutional. 

CO.  As  a  Substitute  for  Ejectment. 

Although  the  lands  of  a  deceased 
wife  who  never  had  a  child  born  alive 
are  in  the  possession  of  her  surviving 
husband,  a  bill  for  partition  for  such 
lands  may  be  filed  by  one  of  her  heirs 
against  the  surviving  husband,  and  the 


remaining  heirs.  Such  a  suit  is  not  a 
substitute  for  an  action  of  ejectment. 
Plunkett  V.  Bryant,  101  "Va.  814,  45  S. 
E.  742. 

Under  §  1,  ch.  79,  W.  Va.  Code,  1891, 
in  a  suit  in  equity,  for  partition,  be- 
tween parties  entitled  thereto,  a  stran- 
ger to  them,  claiming  the  land  under 
a  right  wholly  denying  the  right  under 
which  partition  is  sought,  and  distinct 
therefrom  and  hostile  thereto,  can  not 
be  made  a  party,  and  compelled  to 
submit  his  title  to  a  court  of  equity. 
Carberry  v.  West  Virginia,  etc.,  R.  Co., 
44  W.  Va.  260,  28  S.  E.  694;  Davis  v. 
Settle,  43  W.  Va.  17,  26  S.  E.  557. 

Agreement  of  Parties. — Where  a  bill 
has  been  filed  for  the  partition  of  land 
in  the  adverse  possession  of  third  per- 
sons, and  subsequently  an  action  of 
ejectment  has  been  instituted  against 
said  third  persons  to  recover  the  land, 
it  is  competent  for  the  parties,  being 
all  before  the  court  in  the  chancery 
suit,  to  agree  that  all  questions  of  law 
and  fact  affecting  the  title  to  the  land 
in  controversy  shall  be  adjudicated  in 
the  chancery  suit.  Lusk  v.  Pelter,  101 
Va.  790,  45  S.   E.  333. 

Ouster  by  Cotenant.-— The  fact  that 
one  tenant  in  common  has  been  ousted 
by  another,  in  sole  possession,  claim- 
ing the  whole  under  conveyance  of  an- 
other cotenant  will  not  debar  a  court 
of  equity  from  jurisdiction  in  partition, 
so  long  as  the  right  of.  entry  is  not 
barred  by  the  statute  of  limitations. 
Cecil  V.  Clark,  44  W.  Va.  659,  30  S.  E. - 
216. 

Mutual  Rights  under  Same  Instru- 
ment.— The  construction  of  the  muni- 
ments of  title,  whether  the  same  be 
deed  or  will,  furnishes  no  ground  of 
equitable  jurisdiction.  Where  there 
are  mutual  rights  under  the  same  in- 
strument in  the  same  property,  equity 
often  takes  jurisdiction  to  define  and 
partition,  but  where  one  holds  ad- 
versely to  the  instrument,  under  which 
another  claims,  there  is  no  jurisdiction 
in  equity  as  a  general   rule.     Ther«  is 
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an  adequate  remedy  at  law.  Snyder 
V.  Grandstaff,  96  Va.  473,  31  S.  E.  647. 
b.   Personal  Property. 

Personal  Prc^erty. — Since  tenants  in 
common  of  personal  property  can  not 
have  partition  at  common  law,  it  is 
held,  that  a  court  of  equity  is  the 
proper  tribunal*  to  decree  a  division  of 
it.  Smith  V.  Smith,  4  Rand.  95;  Fitz- 
hugh  V.  Foote,  3  Call  13;  4  Min.  Inst. 
(3d  Ed.)  1463;  Va.  Code,  1887,  §  2569; 
W.  Va.  Code,  1899,  p.  715. 
8.    County  Courts. 

Limitation  as  to  Value. — In  Seamster 
V.  Blackstock,  83  Va.  232,  2  S.  E.  36, 
5  Am.  St.  Rep.  262,  it  was  held,  that 
under  the  Code  of  1860  the  county 
courts  had  no  jurisdiction  to  decree  a 
sale  of  land  for  partition  where  the  in- 
terest of  any  party  exceeded  $300.  See 
also,  Woodhouse  v.  Fillbates,  77  Va. 
317. 

In   Parker  v.   McCoy,   10   Gratt.   594, 


make  partition  between  tenants  in  com- 
mon, joint  tenants  and  coparceners  un- 
der chapter  29  of  the  Code  of  West 
Virginia.  LeSage  v.  LeSage,  52  W.  Va. 
323,  43  S.  E.  137. 
4.  Lands  Out  of  Sute. 

The  courts  of  this  state  have  no  ju- 
risdiction to  decree  a  partition  of  lands 
lying  in  another  state,  though  all  the 
parties  are  before  the  court.  Pillow 
V.  Southwest  Virginia  Imp.  Co.,  92  Va. 
144,  23  S.  E.  32,  53  Am.  St.  Rep.  804; 
Poindextcr  v.  Burwell,  82  Va.  507  (dis- 
tinguishing Barger  v.  Buckland,  28 
Gratt.  850);  Wimer  v.  Wimer,  82  Va 
890,  5  S.  E.  536,  4  Min.  Inst.  (3d  Ed.) 
1450;  1  Va.  L.  Reg.  675.  See  also, 
Guerrant  v.  Fowler,  1  Hen.  &  M.  5; 
Farley  v.  Shippen,  Wythe  254;  Dickin- 
son V.  Hoomes,  8  Gratt.  353;  Lawerence 
V.  Dubois,  16  W.  Va.  443,  456. 

E.  TITLE. 

Sec    ante,     "To    Try     Questions    of 


it   was    held,    that    the   statute    of   1849  j  Title,"  III,  D    1,  a,  (2),  (c). 


authorizing  the  sale  of  lands,  where  the 
interest  of  each  joint  owner  in  less 
than  three  hundred  dollars,  refers  to 
the  estimated  value  of  each  interest  if 
the  land  is  divided,  and  not  the  value 
of  each  interest  in  the  estimated  value 
of  the    whole. 

If  the  value  of  each  interest  in  the 
land  divided  in  kind  is  less  than  three 
hundred  dollars,  the  court  has  author- 
ity under  the  statute  to  sell  the  land, 
though  the  estimated  value  of  the 
whole  land  will  give  to  each  owner 
more  than  three  hundred  dollars.  Par- 
ker V.  McCoy,  10  Gratt.  594. 

The  land  in  the  possession  of  a 
widow  for  life  as  her  dower  need  not 
be  estimated  in  ascertaining  the  value 
of  infants'  interest  in  land;  but  the  land 
in  possession  of  the  infants  may  be 
valued,  and  if  of  less  value  than  three 
hundred  dollars,  may  be  sold,  without 
selling  the  land  in  possession  of  the 
widow.  Parker  v.  McCoy,  10  Gratt. 
594. 
3.  Circuit  Courts. 

Circuit    courts    have    jurisdiction    to 


To  entitle  a  plaintiff  to  relief  in 
equity  in  a  partition  suit  it  was,  prior 
to  the  Code  of  1849,  an  indispensable 
prerequisite  that  he  show  a  clear  legal 
title  to  h^is  rights  in  the  property  as 
co-owner.  Stuart  v.  Coalter,  4  Rand. 
74,  15  Am.  Dec.  731;  Straughan  v. 
Wright,  4  Rand.  493;  2  Min.  Inst.  (4th 
Ed.)  484.  See  also,  Wiseley  v.  Findlay, 
3  Rand.  361,  15  Am.  Dec.  712.  By  the 
Virginia  Code  of  1849,  p.  526,  however, 
it  was  provided  that  a  court  of  equity 
may  take  cognizance  of  all  questions 
of  law  affecting  the  legal  title,  that 
may  arise  in  any  proceeding  to  make 
partition,  and  since  that  time  this  power 
has  become  well  established.  See  Va. 
Code,  1887,  §  2562  (amended  by  acts. 
1897-98,  p.  488,  Supp.  Va.  Code,  §  2562). 
W.  Va.  Code,  1899,  p.  714;  2  Min.  Inst 
(4th  Ed.)  484;  4  Min.  Inst.  (3d  Ed.) 
J305;  Davis  v.  Tebbs,  81  Va.  600,  603; 
Currin  v.  Spraull,  10  Gratt.  145;  Brad- 
ley V.  Zehmer,  82  Va.  685;  Fry  v. 
Payne,  82  Va.  759,  1  S.  E.  197;  Hudson 
V,  Putney,  14  W.  Va.  561,  574;  Arnold 
V,  Arnold,  11  W.  Va.  449,  455;  Moore 
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V.  Harper,  27  W.  Va.  362,  368;  Boggess 
V.  Meredith,  16  W.  Va.  1;  Deem  v. 
Phillips,  5  W.  Va.  168;  Pillow  v.  South- 
west Virginia  Imp.  Co.,  92  Va.  144,  23 
S.  E.  32;  Bowers  v.  Dickinson,  30  W. 
Va.  709,  6  S.  E.  335,  340;  Hinton  v. 
Bland,  81  Va.  588;  1  Bar.  Ch.  Pr.  (2d 
Ed.)    305. 

Doubtful  Title. — Since  the  passage 
of  the  Code  of  1850  (see  ch.  124,  §  1, 
p.  526,  ch.  79,  §  1,  p.  487,  Code  W. 
Va.)  when  the  title  of  the  plaintiff  is 
doubtful,  the  court  of  equity  should 
decide  the  question,  observing  the  gen- 
eral rule  of  practice  in  courts  of  equity 
for  the  purpose  of  ascertaining  facts 
either  by  a  jury,  or  otherwise  as  may 
l>e  most  proper.  Hudson  v.  Putney,  14 
W.  Va.  561. 

Upon  a  bill  for  a  partition  of  land, 
if  the  title  of  the  plaintiffs  was  doubt- 
ful, the  court  prior  to  the  act,  Va.  Code, 
ch.  124,  §  1,  p.  526,  should  have  sent 
the  parties  to  law  to  try  their  title. 
Currin   v.    Spraull,    10    Gratt.    145. 

If  the  title  was  denied  and  depended 
on  doubtful  facts  or  questions  of  law, 
a  court  of  equity  would  either  dismiss 
the  bill  or  retain  it  until  the  right  was 
decided  at  law.  Straughan  v.  Wright, 
4   Rand.   493. 

In  questions  purely  equitable,  twenty 
years  adverse  possession  would  bar  the 
remedy  of  the  plaintiff;  but,  where  the 
court  was  only  called  upon  to  grant 
partition  under  a  legal  title,  which  was 
disputed,  the  proper  course  was  to  re- 
tain the  cause  until  the  title  is  decided 
at  law.  Straughan  v.  Wright,  4  Rand. 
493. 

Quaere,  whether  a  court  of  equity 
would  refuse  to  assist  a  party  to  assert 
a  legal  title,  when  the  right  of  entry 
was  barred  by  twenty  years  adverse 
possession,  by  removing  impediments 
to  a  fair  trial  at  law?  Straughan  v. 
Wright,   4   Rand.   493. 

"If  his  title  be  dispute  or  doubtful 
(as  if  there  be  a  question,  whether  the 
deeds  under  which  he  claims  are 
forged,  or  if  his  title  depends  on  diffi- 
cult   and    doubtful    questions    of    law, 


which  are  emphatically  proper  for  a 
court  of  law),  the  decree  for  partition 
is  suspended,  until  he  establishes  his 
title  at  law,  not  in  a  writ  of  partition, 
but  by  ejectment  or  other  legal  rem- 
edy. And  if,  in  such  proceeding,  he 
establishes  the  genuineness  of  his  title 
papers,  or  the  questions  of  law,  on 
which  his  title  depends,  are  decided  in 
his  favor,  he  returns  to  the  court  of 
equity,  and  partition  is  decreed  accord- 
ing to  his  established  rights."  Wiseley 
T*.  Findlay,  3  Rand.  361,  370,  15  Am. 
Dec.    712. 

Prior  to  the  Code  of  1850  a  court 
of  equity  in  a  suit  for  partition  of  land 
could  decide  on  the  rights  of  parties 
to  participate  in  the  division,  but  not 
on  the  simple  question  of  title  to  the 
land;  and  if  the  plaintiff's  title  was  de- 
nied, and  it  depended  on  doubtful  facts, 

I  or  questions  of  law,  the  court  should 
have  either  dismissed  the  bill,  or  re- 
tained the  cause  till  the  plaintiff's 
rights  were  decided  at  law.  Hudson 
V.   Putney,  14  W.  Va.  561. 

The  claim  of  the  defendants  in  their 
answer  that  they  held  possession  of  the 
land  sought  to  be  partitioned  adversely, 

!  would  not  oust  the  jurisdiction  of  the 
court,  where  they  held  no  adverse  title, 
and  their  possession  appeared  to  be  in 
point  of  fact  not  adverse  to  the  plain- 

i  tiffs  but  under  the  same  title.     Hudson 

\v.  Putney,  14  W.  Va.  561. 

F.    ADVERSE  POSSESSION. 

See  also,  the  title  ADVERSE  POS- 
SESSION, vol.  1,  p.  212. 

1.   In  General. 

There  is  an  implied  dictum  in  the 
case  of  Straughan  v.  Wright,  4  Rand. 
493,  to  the  effect  that  where  lands  arc 
held  adversely  to  the  plaintiff  in  a 
partition  suit  for  twenty  years,  and  his 
title  is  disputed,  the  action  can  not  be 
maintained  either  at  law  or  in  equity. 

In  West  Virginia  it  is  held,  that  in 
a  suit  for  partition  under  the  statute, 
the  court  can  not  pass  on  the  title  of 
a  stranger  claiming  under  a  different 
title,  adverse  to  the  title  under  which 
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the  partition  is  to  be  made;  nor  can 
such  stranger  and  his  hostile  title  be 
brought  into  the  suit  and  the  conflict 
between  such  hostile  rights  settled  as 
incident  to  the  partition.  Davis  v.  Set- 
tle, 43  W.  Va.  17,  26  S.  E.  557;  Car- 
berry  V.  West  Virginia,  etc.,  R.  Co., 
44  W.   Va.   260,  28  S.   E.   694. 

But   the   fact   that   one   cotenant   has 
been  ousted  by  another  in  sole  posses- 
sion,   claiming    the    whole    under    con- 
veyance   from    another    cotenant,    will 
not  debar  a  court  of  equity  from  juris- 
diction   in    partition    so    long    as    the 
right    of    entry    is    not    barred    by    the 
statute    of   limitation.      Cecil   v.    Clark, 
44   W.  Va.   659,   30   S.    E.  216;    Rust  v.  i 
Rust,  17  W.  Va.  901;  Fry  v.  Payne,  S2  I 
Va.  759,  1  S.  E.  197;  Hudson  v.  Putney,  j 
14  W.  Va.  561;  Cooey  v.  Porter,  22  W. 
Va.  120.  ! 

Prescription. — An  agreement  is  en-  i 
tered  into  between  the  heirs  of  a  de-  I 
ceased  party,  to  partition  lands,  which 
is  accordingly  done,  and  one  of  them 
enters  into  possession  of  his  portion, 
but  no  deed  of  partition  is  made.  Held, 
that  a  continuous  actual  possession  for 
a  period  of  twenty  years,  will  perfect 
his  title  against  the  other  heirs.  Ed- 
wards V.  Chilton,  4  W.  Va.  352. 

Legal  Title. — In  questions  purely 
equitable,  twenty  years  adverse  posses- 
sion will  bar  the  remedy  of  the  plain- 
tiff in  a  partition  suit;  but,  where  the 
court  is  only  called  upon  to  grant  par- 
tition under  a  legal  title,  which  is  dis- 
puted, the  proper  course  is  to  retain 
the  cause  until  the  title  is  decided  at 
law.  Straughan  v,  Wright,  4  Rand. 
493. 


2.    Ouster. 

An  actual  ouster  of  one  tenant  in 
common  can  not  be  presumed,  except 
where  the  possession  has  become  tor- 
tious and  wrongful  by  the  disloyal 
acts  of  the  cotenant,  which  must  be 
open,  continued  and  notorious,  so  as 
to  preclude  all  doubt  of  the  character 
of  his  holding  or  the  want  of  knowl- 
edge  thereof    by    his    cotenant.     This 


conduct  must  amount  to  a  clear,  posi- 
tive and  continued  disclaimer  and  dis- 
avowal of  his  cotenant's  title,  and  an 
assertion  of  an  adverse  right;  and  a 
knowledge  of  this  must  be  brought 
home  to  his  cotenant.  Boggess  f. 
Meredith,  16  W.  Va.  1;  Caperton  v. 
Gregory,    11    Gratt.    505. 

What  Constitutes.— The  intention  of 

the  tenant  or  parcener  in  possession  to 

hold  the  common  property  in  severalty 

j  and  exclusively  as  his  own,  with  notice 

[  or  knowledge  to  his  contenants  of  such 

'  intention,      constitutes      the      disseisin. 

I  But   the  notice  or  knowledge  required 

I  must   be   actual,    as   in    the    case    of   a 

j  disavowal    or    disclaimer    of    any    right 

I  in  his  cotenants;  or  the  acts  relied  on, 

j  as    in    the    case    of    expulsion,    making 

costly     improvements     and     exercising 

I  exclusive   ownership,   must  be   of  such 

.  an  open,  notorious  character  as  to  be 

I  notice  of  themselves.     Cooey  v.  Porter 

22  W.  Va.  120. 

Where    one    parcener    occupies    the 
common    property    notoriously   as    the 
sole    owner,    using   it    exclusively,    im- 
proving it  and  taking  to  his  own  use 
the  rents  and  profits,  or  otherwise  ex- 
ercising over  it  such  acts  of  ownership 
as  manifest  unequivocally  an  intention 
to    ignore   and   repudiate   any   right   in 
his  coparceners,  such  occupation  or  acts 
and     claim     of     sole     ownership     will 
amount   to  a  disseisin  of  his   coparce- 
ners,   and    his    possession    will    be    re- 
garded as  adverse  from  the  time  they 
have  knowledge  of  such  acts  or  occu- 
pation  and   claim   of   exclusive   owner- 
ship.    Cooey  V.  Porter,  22  W.  Va.  120. 
Conveyance    by    Disseisor.— As    the 
possession  of  one  contenant  is  the  pos- 
session of  all,  laches,  acquiescence,  or 
lapse  of  time  can  not  bar  the  right  of 
entry  of  a  cotenant  until  notorious  act 
of  ouster  brought  home  to  his  knowl- 
edge.    But  the   making  of  a   deed   for 
the  whole  property  by  a  cotenant  to  a 
stranger  is  not  such  act  of  ouster,  un- 
less actual  adverse  possession  is  taken 
thereunder.    Parker  v.  Brast,  45  W.  Va. 
399,  32  S.  E.  269. 
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Possession  of  One. — As  between  co- 
parceners and  others  claiming  in  priv- 
ity, the  entry  into  possession  of  one 
is  always  presumed  to  be  in  mainte- 
nance of  the  right  of  all;  and  this  pre- 
sumption will  prevail  in  favor  of  all 
until  some  notorious  act  of  ouster  or 
adverse  possession  is  brought  home  to 
the  knowledge  of  the  others,  or  it  »s 
clearly  shown  that  he  has  become  the 
owner  by  purchase.  A  clear,  positive 
and  continued  disclaimer  of  title,  and 
the  assertion  of  an  adverse  right 
brought  home  to  the  knowledge  of  the 
other  coparceners,  are  indispensable, 
though  great  lapse  of  time,  with  other 
circumstances,  may  warrant  the  pre- 
sumption of  a  disseisin  or  ouster  by  one 
coparcener,  or  other  joint  owner.  Pil- 
low r.  Southwest  Virginia  Imp.  Co., 
92  Va.  144,  23  S.  E.  32;  Cooey  v.  Porter, 
22  W.  Va.  120. 

G.   BY  WHOM  COMPELLABLE. 

1.  In  GeneraL 

Tenants  in  common,  joint  tenants, 
and  coparceners  are  compellable  to 
make  partition,  under  ch.  79  of  the 
West  Virginia  Code.  LeSagc  v.  Lc- 
Sagc,  52  W.  Va.  323,  43  S.  E.  137. 

Tenancy  in  common  prima  facie  en- 
titles the  parties  to  partition.  Patter- 
son V.  Martin,  33  W.  Va.  494,  10  S.  E. 
817,  819. 

Persons  without  Interest. — Persons 
claiming  under  a  party  whose  interest 
in  land  has  been  extinguished  have  no 
standing  in  court  as  complainants  in 
a  partition  suit.  Stevens  v.  McCor- 
mick,  90  Va.  735,  19  S.  E.  742. 

2.  Reversioners  and  Remaindermen. 
A   reversioner  or  remainderman  can 

not  compel  partition  during  the  con- 
tinuance of  the  particular  estate.  Seibel 
V.  Rapp,  85  Va.  28,  6  S.  E.  478;  Merritt 
V.  Hughes,  36  W.  Va.  356,  15  S.  E. 
56.  Where,  however,  the  owner  of  the 
particular  estate,  in  his  answer  to  the  bill 
of  one  of  two  remaindermen,  consents 
to  the  partition  and  waives  his  right 
to  the  possession  of  the  property,  a  par- 
tition thereof  may  be  decreed  between 


the  remaindermen.  Bice  v.  Nixon,  34 
W.  Va.  107,  11  S.  E.  1004.  See  also, 
Otley  V.  McAlpine,  2  Gratt.  340,  which 
is  distinguished  by  the  court  in  Merritt 
V.  Hughes,  36  W.  Va.  356,  15  S.  E.  56,. 
where  it  is  said:  "Virginia  cases  cited 
for  the  proposition  that  a  remainder- 
man may  sustain  a  suit  for  partition 
do  not  apply.  In  Otley  v.  McAlpine,  2 
Gratt.  340,  the  tenant  by  curtesy  sued,, 
but  he  was  owner  of  one  of  the  shares 
in  fee,  and  thus  entitled  to  sue.  In 
Wiseley  v.  Findlay,  3  Rand.  361,  15  Am. 
Dec.  712,  Wiseley  owned  fee  and 
there  was  no  life  interest  in  the  way. 
In  McClintic  v.  Manns,  4  Munf.  328,. 
there  was  no  life  estate,  only  a  charge 
of  a  living." 

3.  Life  Tenant. 

A  tenant  for  life  in  one  undivided 
moiety  of  property  may  maintain  a  suit 
against  those  who  own  the  estate  in  re- 
mainder of  that  moiety,  whether  they 
are  in  esse  or  not,  and  the  fee  simple 
owners  of  the  other  moiety,  and  com- 
pel partition  of  the  property;  and  if  not 
susceptible  of  partition  in  kind,  they 
may  have  a  sale  and  division  of  the 
proceeds.  Carneal  v.  Lynch,  91  Va. 
114,  20  S.  E.  959,  1  Va.  Law  Reg.  67. 
See  post,  ''When  Proper,"  III,  K,  1. 
See  also,  the  title  REMAINDERS, 
REVERSIONS  AND  EXECUTORY 
INTERESTS. 

"A  tenant  for  life  of  an  undivided 
share  of  an  estate,  with  remainders  to 
his  unborn  sons,  intail,  may  file  a  bill 
for  partition;  and  the  decree  will  be 
binding  on  the  sons  when  in  esse."^ 
Carneal  v.  Lynch,  91  Va.  114,  118,  20 
S.  E.  959. 

4.  Owner  of  Ek^uity  of  Redemption. 
The  right  of  the  owners  of  an  equity 

of  redemption  to  have  partition  is  up- 
held in  Martin  v.  Martin,  95  Va.  26,  27 

5.  E.    810. 
5.   Guardian. 

The  guardian  of  infants  may  main- 
tain a  suit  for  partition  of  lands  held 
by  the  infant  wards  and  other  adult 
parties.    Zirkle  v.  McCue,  26  Gratt.  517; 
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Cooper  V,  Hepburn,  15  Gratt.  551.  See 
the  title  GUARDIAN  AND  WARD, 
vol.  6,  p.   787. 

Infants. — For  the  proposition  that 
partition  between  infants  by  judicial 
proceedings  are  valid  and  binding,  see 
1  Min.  Inst.  (4th  Ed.)  515.  See  the 
title  INFANTS,  vol.  7,  p.  488. 

^.   Creditors. 

The  right  of  the  creditors  of  a  joint 
tenant  to  bring  suit  to  compel  parti- 
tion, seems  to  have  been  settled  judici- 
ally. 4  Va.  Law  Reg.  423.  But  is  ex- 
pressly provided  now  by  statute,  acts, 
1897-98,  p.  488,  Supp.  Va.  Code,  §  2562, 
that  "a  lien  creditor  or  (meaning  of) 
any  owner  of  undivided  estate  in  real 
estate  may  also  compel  partition  for 
the  purpose  of  subjecting'  the  estate  of 
his  debtor,  or  the  rents  and  profits 
thereof,  to  the  satisfaction  of  his  lien." 
See  also,  1  Bart.  Ch.  Pr.  (2d  Ed.)  305. 

7.    Husband  and  Wife. 

A  wife  owning  land  in  fee  (not  sepa- 
rate estate),  whose  husband  has  made 
a  deed  passing  such  estate  as  is  vested 
in  him  as  husband,  can  not,  while  such 
estate  continues,  compel  partition. 
Merritt  v.  Hughes,  36  W.  Va.  356,  15 
S.   E.   56. 

In  the  opinion  in  Poindexter  v.  Jef- 
fries, 15  Gratt.  363,  378,  the  court  says: 
*'The  husband's  title  as  tenant  by  the 
curtesy  having  thus  become  complete, 
and  not  being  liable  to  the  wife's  equity 
while  the  estate  was  held  in  coparce- 
nary, no  state  of  things  which  could 
afterwards  arise  could  subject  his  in- 
terest to  that  equity.  It  then  stood 
upon  the  same  footing  with  his  other 
•property,  and  became  alike  subject  to 
his  right  of  disposition  and  the  claims 
of  his  creditors.  Therefore,  he  or  his 
assigns  or  judgment  creditors  had  a 
right  to  go  into  equity  to  have  a  parti- 
tion of  the  real  estate,  and  an  allotment 
of  his  wife's  portion  thereof;  and  his 
judgment  creditors  had  a  right  to  the 
aid  of  that  court  in  enforcing  the  lien 
of  their  judgments  by  a  sale  of  his 
.interest,  without  being  subjected  to  the 


condition  of  a  settlement  on  his  wife 
or     any     other     condition     whatever." 

By  Husband,  for  Division  of  Widow^s 
Dower, — Where  a  widow  has  been  as- 
signed dower,  and  a  division  of  the 
other  two-thirds  of  the  property  been 
had  among  the  heirs,  a  part  of  whom 
refused  to  bring  their  advancements 
into  hotchpot,  the  husband  of  one  of 
the  heirs  so  refusing,  she  having  died 
after  the  widow,  leaving  children,  is  a 
proper  party  plaintiff  in  a  suit  for  di- 
vision of  the  dower  lands.  Persinger 
V.  Simmons,  25  Gratt.  238. 

Widow  of  Co-Owner.— In  Hull  v, 
Hull,  26  W.  Va.  1,  it  is  held,  that  a 
widow  entitled  to  dower  in  the  real 
estate  of  her  deceased  husband  is 
neither  a  joint  tenant,  tenant  in  com- 
mon nor  coparcener  with  the  heirs  at 
law  within  the  meaning  of  the  statute 
concerning  partition,  so  as  to  author- 
ize a  court  of  equity  to  sell  the  legal 
estate  of  the  heirs  descended  to  them, 
and  to  have  her  dower  assigned  to  her 
out  of  the  proceeds,  and  the  residue 
divided  among  the  heirs  and  those  hav- 
ing vendor's  liens  on  the  lands,  if  any 
one  heir  refuses  to  give  his  assent 
thereto,  or  if  any  one  heir  be  an  infant 
defendant,  the  widow  being  the  plain- 
tiff in  the  suit.  See  also,  the  title 
DOWER,  vol.  4,  p.  809. 

8.   Purchaser. 

In  Wiseley  v.  Findlay,  3  Rand.  361, 
15  Am.  Dec.  712.  It  was  held,  that  a 
purchaser  of  the  rights  of  a  copro- 
prietor  in  an  undivided  tract  of  land 
might  maintain  a  suit  for  partition  of 
the  land,  and  that  the  conveyance  to 
him  could  not  be  impeached  in  that 
suit  on  the  ground  of  fraud  or  mistake. 
See  also,  Davis  v.  Settle,  43  W.  Va.  17. 
26  S.  E.  557;  Pillow  v.  Southwest  Vir- 
ginia Imp.  Co.,  92  Va.  144,  23  S.  E.  32; 
McClintic  v.  Manns,  4  Munf.  328. 

Curtesy. — A  court  of  equity  will  de- 
cree a  partition  of  land,  at  a  suit  by 
the  tenant  by  the  curtesy,  who  has  pur- 
chased the  reversionary  interest  of  one 
of  three  heirs,  and  another  interest  is 
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held  by  infants.     Otlcy  v.  M'Alpinc,  2 
Gratt.  340. 

H.  WHAT  MAY  BE  PARTI- 
TIONED. 

Public  Property. — In  the  absence  of 
special  legislation,  partition  can  not  be 
made  between  a  city  and  a  county  of 
public  property,  either  by  the  courts, 
or  by  one  of  the  parties  against  the 
protest  of  the  other.  Supervisors  v. 
Alexandria,  95  Va.  469,  28  S.  E.  882. 

Statute— The  title  of  an  act  of  as- 
sembly entitled  "an  act  to  authorize 
the  qualified  voters  of  Alexandria 
county  to  vote  on  the  question  of  the 
removal  of  the  courthouse  from  Alex- 
andria city  to  some  point  within  Alex- 
andria county"  is  not  sufficiently  broad 
to  authorize  provisions  in  the  act  for 
the  partitions  or  sale  of  the  courthouse 
and  jail  properties  held  for  the  use  of 
the  county  and  city.  Those  provisions 
are  in  conflict  with  art.  5,  §  15,  of  the 
contitution,  which  provides  that  "no 
law  shall  embrace  more  than  one 
object  which  shall  be  expressed  in  its 
title."  Supervisors  v.  Alexandria,  95 
Va.  469,  28   S.    E.   882. 

Oil  and  Gas. — See  post,  "Easements," 
III,   O. 

I.    DEFENSES. 

See  post,  "Evidence,"  III.  T,  8. 

Disclaimer  of  Interest. — The  bill  was 
filed  to  set  aside  a  deed,  alleged  to  have 
been  made  when  the  grantor  was  of 
unsound  mind,  and  procured  to  be 
made  by  the  grantee  by  undue  in- 
fluences exercised  over  the  grantor, 
and  also  for  partition  of  the  estate 
among  the  heirs  at  law;  the  grantee, 
who  was  one  of  the  heirs  at  law,  files 
his  answer,  putting  in  issue  the  charges 
as  to  the  incompetency  and  undue  in- 
fluence, and  disclaims  any  further  in- 
terest in  his  father's  lands,  than  was 
secured  to  him  by  the  deed.  The  deed 
is  held  good,  and  the  bill  dismissed, 
with  costs  as  to  the  grantee.  Held, 
this  was  not  to  the  prejudice  of  the 
appellants.  Dinges  v.  Branson,  14  W. 
Va.    100. 


Voluntary  Partition. — A  voluntary 
partition,  not  evidenced  by  writing,  iu 
order  to  defeat  a  right  to  such  parti- 
tion under  the  law,  must  be  clearly 
proven,  and  must  be  followed  by  ac- 
tual possession  in  severalty  of  the  sev- 
eral parcels,  pursuant  to  such  voluntary 
partition.  Patterson  v.  Martin,  33  W. 
Va.  494,  10  S.  E.  817;  Justice  v.  Law- 
son,  46  W.  Va.  163,  33   S.   E.   102. 

Where  a  parol  partition  of  land  is 
relied  upon  in  defense  of  a  bill  for 
partition  filed  by  one  of  the  heirs,  who 
was  a  married  woman,  and  whose  hus- 
band acted  for  her  in  the  making  of  the 
partition,  the  burden  of  proof  is  on 
defendant  to  show,  not  only  that  the 
partition  was  made,  but  also  which 
particular  lot  was  assigned  to  the  wifer 
and  hence,  where  the  wife  was  one  of 
nine  heirs,  it  was  insufficient  to  show 
merely  that  two  lots  of  the  land  were 
assigned  to  her  and  a  coheir  jointly. 
Brooks  V.  Hubble,  2  Va.  Dec.  529. 

Pending  Cause. — In  a  suit  in  the 
county  court  in  chancery  between  the 
heirs  of  a  decedent,  the  court  decrees, 
that  a  mill,  whereof  partition  can  not 
otherwise  be  made,  shall  be  sold  by 
commissioners  on  a  credit  of  twelve 
months;  the  commissioners  make  the 
sale  and  ^report  it;  the  court,  after  the 
twelve  months  elapsed,  confirm  the  re- 
port, and  order  the  commissioners  to 
convey  to  the  purchaser;  then,  a  con- 
veyance is.  tendered  to  the  purchaser,, 
who  refuses  to  complete  the  purcha  e, 
the  mill  having  been  carried  away  by 
a  freshet  within  the  twelve  months; 
and  while  the  cause  is  yet  pending  iit 
the  county  court,  the  heirs  exhibit  a 
bill  in  the  superior  court  of  chancery 
against  the  purchaser  for  specific  exe- 
cution. Held,  that  as  the  cause  in  the 
county  court  was  still  pending,  this 
bill  in  the  superior  court  could  not  be 
entertained.  Heywood  v.  Covington,  4 
Leigh  373. 

Sale  of  Property  to  Bona  Fide 
Holder  for  Value. — Where  the  land  for 
the  partition  of  which  suit  is  brought 
is  in  the  hands  of  a  bona  fide  purchaser 
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for  value  without  notice  of  the  equities 
of  the  plaintiffs,  partition  will  not  be 
decreed  as  against  him,  but  the  plain- 
tiff's will  be  left  to  their  remedy  against 
the  vender.  Chancellor  v.  Ashby,  2 
Pat.  &  H.  26. 

Existence  of  Liens. — Where  some  of 
the  cotenants  have  sold  their  undivided 
interest  in  lands  and  reserved  liens  for 
the  unpaid  purchase  money,  the  exist- 
ence of  these  liens  on  the  undivijied 
shares  does  not,  per  se,  prevent  the 
division  of  the  common  property 
among  the  owners.  The  liens  will  be 
considered  as  attaching  to  the  parcels 
under  the  partition  in  severalty. 
Wright  V.  Strother,  76  Va.  857. 

Impeachment  of  Conveyances.  — 
Where  purchasers  of  shares  of  some 
of  the  devisees  under  a  will  brought 
suit  for  partition,  it  was  held,  that  the 
conveyances  made  to  them  could  not 
Tje  collaterally  attacked  by  the  defend- 
ants in  the  partition  suit.  The  court 
said:  **If  they  have  any  right,  it  can 
only  be  asserted  in  a  court  of  equity,  by 
a  bill  impeaching  the  conveyances,  upon 
the  ground  of  jnistake  or  fraud.  A 
partition  will  present  no  impediment  to 
this  remedy."  Wiseley  v.  Findlay,  3 
Rand.  361,  15  Am.  Dec.  712. 

Limitations  and  Laches. — See  post, 
^'Profits    and    Improvements,"    III,    M. 

Statutes  of  limitation  have  no  appli- 
cation to  suits  for  partition  nor  to  the 
-equity  for  compensation,  for  improve- 
ments, which  arises  only  when  the  par- 
tition is  asked  for.  Ballou  v.  Ballon, 
<)4  Va.  350,  26  S.  E.  840.  See  also,  the 
title  JOINT  TENANTS  AND  TEN- 
ANTS  IN  COMMON,  vol.  8,  p.  116. 

The  statute  of  limitations  can  not  be 
sustained  as  a  defense  to  plaintiff's  suit, 
though  fifteen  year5,  three  months  and 
two  days  elapsed  from  the  death  of  the 
life  tenant  in  1852,  when  his  right  of 
action  accrued,  and  the  institution  of 
his  suit  in  1867,  because  from  that 
period  must  be  deducted  the  war  and 
stay  law  periods  between  April  17th, 
1861,  and  January  1st,  1869.  Hope  v, 
Norfolk,  etc.,   R.   Co.,  79  Va.  283;  Up- 


dike   V,    Lane,    78    Va.    132;    Davis    v, 
Tebbs,  81  Va.  600,  601. 

The  circumstances  in  this  case  were 
held  to  disclose  no  laches  in  plaintiff 
in  bringing  his  suit.  Davis  v.  Tebbs,  81 
Va.   600,  601. 

When  there  is  a  bill  filed  for  partition 
of  lands,  and  for  rents  and  profits 
thereof  by  one  tenant  in  common 
against  another,  and  the  statute  of  limi- 
tations of  five  years  is  not  pleaded  as 
to  rents  and  profits  before  the  court, 
before  or  at  the  time  of  the  order  of 
reference  to  a  commissioner  of  the 
court  to  ascertain  the  rents  and  prof- 
its with  which  the  defendant  should 
be  charged,  and  it  does  not  appear  th^t 
the  defendant  relied  upon  the  statute 
of  limitations  as  to  such  rents  and 
profits  before  the  commissioner  and 
that  the  commissioner  failed  to  recog- 
nize the  statute  or  disregarded  it,  the 
appellate  court  will  consider  the  statute 
of  limitations  out  of  the  case.  Ogle 
V.  Adams,   12  W.   Va.  213,  214. 

If  the  defendant  relies  upon  said 
statute  of  limitations  as  to  rents  and 
profits  before  the  commissioner,  and 
the  commissioner  includes  in  his  re- 
port items  of  rents  and  profits,  which 
accrued  more  than  five  years  before  the 
commencement  of  the  suit,  and  with 
which  the  defendant  should  not  be 
charged  under  the  statute  of  limita- 
tions, the  defendant  may,  and  should, 
except  to  the  commissioner's  report  for 
that  cause,  and  in  this  mode  bring  the 
report  of  the  commissioner,  so  far  as 
the  same  is  obnoxious  to  the  said  stat- 
ute, before  the  court  below  for  adjudi- 
cation by  it.  This  is  the  course  which 
should  be  pursued  generally,  when  it 
does  not  appear  by  the  record,  that 
said  statute  of  limitations  of  five  years 
has  been  pleaded  before  the  court  be- 
fore the  order  of  reference.  Ogle  v. 
Adams,  12  W.  Va.   213,  214. 

The  fact  that  the  court  below  directed 
the  commissioner  to  ascertain  and  re- 
port rents  and  profits,  received  by  the 
defendant  for  a  period  of  time  greater 
than  five  years  prior  to  the  commence- 
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ment  of  the  suit,  did  not  in  this  case 
preclude  the  defendant  from  relying 
upon  the  statute  of  limitations  before 
the  commissioner.  Ogle  v.  Adams,  12 
W.  Va.  213,  214. 

J.   ALLOTMENT  IN  KIND. 

See     also,     post,      ''Partition      Sale," 
III,  K. 
1.   General  Rule. 

By  the  common  law  and  even  in 
equity  it  seems  to  have  been  necessary, 
prior  to  the  statute,  to  make  the  parti- 
tion in  kind,  it  being  imperative,  that 
each  tenant  have  some  substantial  part 
of  the  premises.  2  Min.  Inst.  (2d  Ed.) 
489.  In  Virginia  and  in  West  Virginia, 
however,  since  the  statute  (Va.  Code, 
1849,  p.  526)  sufficient  discretion  is  con- 
ferred on  the  courts  to  avoid  such  em- 
barrassments. See  Va.  Code,  1887,  §§ 
2563,  2564;  W.  Va.  Code,  1899,  p.  715; 
2  Min.  Inst.  (4th  Ed.)  490;  Roberts  v. 
Coleman,  37  W.  Va.  143,  158,  16  S.  E. 
482. 

In  Roberts  v.  Coleman,  37  W.  Va. 
143,  158,  16  S.  E.  482,  the  court  said: 
"  Notwithstanding  this  statute  prima 
facie,  partition  must  be  in  kind;  each 
parcener  being  allotted  his  several 
share."  Custis  v.  Snead,  12  Gratt.  260; 
Cox  V.  McMullin,  14  Gratt.  82;  Stewart 
V.  Tennant,  52  W.  Va.  559,  44  S.  E. 
223. 

Waiver. — Joint  owners  of  land  are 
entitled  to  have  partition  in  kind,  each 
to  have  his  share  allotted  to  him  in 
severalty,  unless  such  right  be  waived. 
Roberts  v.  Coleman,  37  W.  Va.  143,  16 
S.   E.  482. 

Exception. — On  the  other  hand, 
where  a  sale  of  the  common  property 
and  division  of  the  proceeds  will  cause 
the  least  prejudice  to  the  interest  of 
all  concerned,  and  will  promote  justice 
most  generally,  it  is  error  to  make  par- 
tition by  other  means.  Corrothers  v. 
Jolliffe,  32  W.  Va.  562,  9  S.  E.  889,  25 
Am.  St.  Rep.  485. 

As  a  general  rule,  upon  a  bill  for 
partition  of  land,  the  share  of  each 
parcener  should  be  assigned  to  him  in 


severalty.  But  if  from  the  condition 
of  the  subject  of  the  parties,  it  is  proper 
to  pursue  a  different  course,  the  facts 
justifying  a  departure  from  the  rule, 
should  at  least,  where  infants  are  con- 
cerned, be  disclosed  by  the  report  or 
otherwise  appear,  to  enable  the  court 
to  judge  whether  or  not  their  interests 
will  be  seriously  affected.  2  Min.  Inst. 
(4th  Ed.)  489;  Custis  v.  Snead,  12  Gratt. 
260;  Howery  v.  Helms,  20  Gratt.  1; 
Roberts  v.  Coleman,  37  W.  Va.  143, 
158,  16  S.  E.  482,  487;  Cox  v.  McMullin. 
14  Gratt.  82;  Beckham  v.  Duncan,  1 
Va.  Dec.  669';  Zirkle  v.  McCue,  26 
Gratt.  517;  Turner  v,  Dawson,  80  Va. 
841,  851;  Hull  v.  Hull,  26  W.  Va.  1; 
Casto  V.  Kintzel,  27  W.  Va.  750;  4 
Min.  Inst.  (3d  Ed.)  1462,  1463;  Stewart 
V.  Tennant,  52  W.  Va.  559,  44  S.  E.  223. 

Appraisement. — In  Corrothers  v,  Jol- 
liffe, 32  W.  Va.  562,  565,  9  S.  E.  889, 
890,  25  Am.  St.  Rep.  485,  the  court 
said:  *'If,  however,  only  one  of  the 
parties  is  willing  to  have  the  whole 
allotted  to  him,  and  the  other  par- 
ties are  unwilling  to  take  for  their 
interests  what  such  party  is  willing 
to  pay  therefor,  then  the  court  may 
either  refer  the  matter  to  a  com- 
missioner to  ascertain  the  fair  value 
to  be  paid  for  said  interests,  or  order 
the  whole  subject  to  be  sold." 

Manner  of  Allotment. — In  Henrie  v. 
Johnson,  28  W.  Va.  190,  194,  it  was 
said:  "The  court  has  no  right  to  make 
an  arbitrary  allotment.  It  should,  so 
far  as  it  can  do  so  without  injustice  to 
others,  assign  each  cotenant  that  part 
most  valuable  to  him.  If  there  are  sev- 
eral parcels,  it  need  not  divide  each 
parcel,  but  may  assign  one  parcel  to 
each  cotenant.  (Freem.  on  Cotenancy 
and  Partition,  §  522;  Smith  v.  Barber, 
7  Ohio,  part  2,  p.  118;  Hill  v.  Dey,  14 
Wend.  204;  Cox  v.  McMullin,  14  Gratt. 
82.)" 

Conveyance  of  Specific  Property  by 
One  Cotenant. — In  Cox  v.  McMullin,  14 
Gratt.  82,  90,  the  court  said:  "Although 
a  party  holding  in  common  with  others 
can   do   nothing  to  impair  or  vary,   in 
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the  slightest  degree,  the  rights  of  his 
cotenants,  yet  if  he  execute  a  deed  for 
a  specific  portion  of  the  common  sub- 
ject, or  make  a  contract  in  regard  to 
it,  if  upon  partition  such  portion  shall 
fall  in  severalty,  to  the  party  so  mak- 
ing the  deed  or  contract,  he  will  be 
bound  by  his  act.  McKee  v.  Barley, 
11  Gratt.  340." 

Preliminary  to  Partition. — It  is  the 
duty  of  the  court  through  its  commis- 
sioners, to  ascertain  what  estate  exists, 
before  proceeding  to  make  a  partition 
of  the  same,  or  confirming  such  parti- 
tion. Dingess  v.  Marcum,  41  W.  Va. 
757,  24  S.  E.  624.  See  also,  Howery 
V.  Helms,  20  Gratt.  1. 
2.    Allotment  in  Conmion. 

In  Casto  V.  Kintzel,  27  W.  Va.  750, 
it  was  held,  that  the  shares  of  two  or 
more  of  the  coparceners  in  a  partition 
suit  may,  in  accordance  with  an  elec- 
tion by  them  or  their  guardian,  be  as- 
signed and  allotted  to  them  in  one  par- 
cel. See  also,  4  Min.  Inst.  (3d  Ed.) 
1462;  Va.  Code,  1887,  §  2563. 

Where  the  same  parties  are  entitled 
to  lands  derived  from  the  father  and 
also  to  lands  derived  from  the  mother, 
and  some  or  all  of  them  are  infants, 
if  these  lands  are  blended  in  the  divi- 
sion, it  must  appear  to  the  court  that 
the  interest  of  the  parties  in  general 
will  be  promoted  by  this  mode  of  par- 
tition, to  enable  the  court  to  protect 
the  rights  of  the  infants.  Cnstis  v. 
Snead,  12  Gratt.  260. 

Partition  between  Classes. — In  the 
decree  in  Cox  v.  McMullin,  14  Gratt.  82, 
it  is  said:  "The  court  is  further  of 
opinion,  that  in  the  case  as  it  now 
stands,  partition  can  be  made  only  be- 
tween the  two  classes,  without  going 
mto  a  partition  between  the  members 
of  the  same  class." 

L>.     Allotment    to    Husband   of    Wife's 
Share. 

Where,  upon  partition  of  real  estate 
among  joint  tenants,  the  share   of  one  i 
of  them,   who  is   a  married   woman,  is 
released  to  her  and  her  husband  by  the  . 


other  joint  tenants,  such  release  does 
not  vest  in  the  husband  any  title  in  the 
portion  set  apart  to  his  wife.  Sharitz 
V.  Moyers,  99  Va.  519,  39  S.  E.  166,  7 
Va.  Law.  Reg.  333. 

Commissioners  to  make  partition 
allot  land  to  husband,  instead  of  his 
wife,  whose  inheritance  it  was;  and 
their  report  is  confirmed  by  the  court. 
No  conveyances  are  directed  or  made. 
Held,  the  husband  acquired  no  title  by 
the  proceedings.  Boiling  v.  Teel,  7ft 
Va.  487. 

The  wife's  portion  as  one  of  the 
distributees  of  her  father,  of  his  per- 
sonal estate,  though  there  are  no  debts 
or  they  are  satisfied,  and  the  adminis- 
trator, who  is  also  a  distributee,  files 
a  bill  for  a  distribution  of  the  estate, 
and  commissioners  are  appointed  to 
divide  the  property,  who  make  the  divi- 
sion before  the  wife  petitions  for  set- 
tlement, and  although  the  division  is 
afterwards  confirmed,  but  subject  to 
the  future  decision  of  the  court  upon 
her  right,  is  not  so  vested  in  the 
husband  as  to  deprive  her  of  her  right 
to  a  settlement  out  of  this  property. 
Poindexter    v.    Jetfries,    15    Gratt.    .363. 

The  wife's  real  estate  descended  to 
her  from  her  father,  though  undivided, 
is  immediately  and  before  the  actual 
entry  upon  possession  of  it  by  the  hus- 
band, so  vested  in  the  husband  to  ihe 
extent  of  his  life  estate,  as  that  the 
wife  is  not  entitled  to  a  settlement  out 
of  the  life  estate  of  the  husband,, 
though  he  is  insolvent  and  doing  noth- 
ing to  support  her;  and  though  ad- 
vancements had  been  made  to  the  wife 
by  her  father  in  his  lifetime,  which 
render  it  necessary  to  resort  to  a  court 
of  equity  for  a  settlement  of  accounts 
and  for  partition.  Poindexter  v.  Jef- 
fries, 15   Gratt.  363. 

4.  Allotment  of  Part  of  EsUte. 

In  a  suit  for  partition  the  fact  that 
the  parties  owned  another  tract  of  land 
in  another  county,  and  that  it  did  nat 
appear  that  partition  in  kind  of  the 
two  tracts   could   not   be   made,  is   not 
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ground  for  setting  aside  the  sale;  the 
parties  not  wishing  to  sell  this  other 
tract,  which  was  productive.  Frazicr 
V,  Frazier,  26  Gratt.  500.  See  also, 
post,  "Setting  Sale  Aside,"  III,  K,  11. 

Allotment  of  Part  and  Sale  of  Part 
— Proceeding — Infants. — Where  in  a 
partition  suit  there  is  an  allotment  of 
part  of  the  land  and  sale  of  the  residue, 
the  allotted  part  and  the  proceeds  of 
the  part  sold  must  each  be  divided 
among  all  the  cotenants  of  the  entire 
subject  in  the  absence  of  a  consent  de- 
cree, when  adults  only  are  interested, 
and  it  is  error  to  sell  the  undivided 
interests  of  infants  in  such  suit  when 
there  is  no  proceeding  therein  by  their 
guardian  for  such  '^ale  in  the  manner 
prescribed  therefor  by  law.  Stewart 
V,  Tenant,  52  W.  Va.  559,  44  S.  E.  223. 

Assignment  of  One  Share. — In  the 
case  of  Custis  v.  Snead,  12  Gratt.  260, 
the  commissioners  were  directed  to  di- 
vide the  land  equally  between  the 
plaintiff  and  the  defendants.  Instead 
of  so  doing  the  commissioners  a.s- 
signed  the  share  of  appellee  but  left 
the  residue  undivided.  This  was  held 
to  be  error. 

5.  Rights  of  Vendee  of  One  Co-Owner. 

A  deed  from  a  cotenant  of  a  part  of 
the  land  held  in  common,  describing  it 
by  metes  and  bounds,  can  not  in  any 
way  operate  to  the  prejudice  of  the 
other  tenants  in  common;  they  have 
the  right  to  have  the  land  partitioned 
unaffected  by  such  deed.  Worthington 
V.  Staunton,  16  W.  Va.  208. 

Such  a  deed  will  become  operative 
and  pass  the  land  to  the  grantee  by 
metes  and  bounds,  if  the  other  tenants 
in  common,  before  partition,  confirm 
and  ratify  it,  and  after  partition,  if  thit 
portion  is  allotted  to  the  purchaser 
thereof;  and  in  either  case  such  deed 
will  be  binding  on  both  the  grantor 
and  grantee.  Worthington  v.  Staun- 
ton, 16  W.  Va.  208;  Boggess  v.  Mere- 
dith, 16  W.  Va.  1,  31. 

If  a  tenant  in  common  convey  with 
covenant   of   general   warranty   a   part 
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of  the  common  subject  by  metes  and 
bounds,  and  upon  partition  afterwards 
made,  a  material  part  of  the  land  so 
conveyed  is  allotted  to  other  tenants 
in  common,  so  that  the  purchaser  docs 
not  obtain  the  substantial  inducement 
to  his  contract  of  purchase,  upon  the 
prayer  of  such  purchaser  a  court  of 
equity  will  cancel  and  annul  such  deed, 
and  place  the  parties  in  statu  quo. 
Worthington  v,  Staunton,  16  W.  Va. 
208,  209. 

But  in  partition  in  such  case,  a  court 
of  equity  will  allot  the  portion  so  con- 
veyed by  metes  and  bounds  to  the  pur- 
chaser thereof,  if  it  can  be  done  with- 
out prejudice  to  the  rights  of  the  other 
cotenants.  Worthington  v,  Staunton, 
16  W.  Va.  208,  241;  Boggess  v.  Mere- 
dith, 16  W.  Va.  1. 

Although  a  party  holding  in  common 
with  others  can  do  nothing  to  impair 
or  vary  in  the  slightest  decree  the 
rights  of  his  cotenants,  yet,  if  he  exe- 
cute a  deed  for  a  specific  portion  of  the 
common  subject,  or  make  a  contract 
in  regard  to  it,  and  upon  partiton  such 
portion  is  assigned  to  the  party  so 
making  the  deed  or  contract  (indeed, 
the  court  will  so  assign  it  if  the  co- 
tenant  is  not  prejudiced  thereby),  he 
will  be  bound  by  his  act.  Boggess  v, 
Meredith,  16  W.  Va.  1,  29;  Worthing- 
ton V.  Staunton,  16  W.  Va.  208,  240; 
Cox  V,  McMullin,  14  Gratt.  82,  90,  and 
footnote.  McKee  v.  Barley,  11  Gratt. 
340. 

Where  a  tract  of  land  was  conveyed 
jointly  to  J.  and  R.,  and  about  the 
same  time  J.  agreed  to  sell  his  moiety 
thereof  to  R.  for  a  certain  price,  and 
under  and  in  pursuance  of  said  agree- 
ment R.  took  and  held  exclusive  and 
undisturbed  possession  of  said  land  for 
about  twenty-eight  years,  made  valua- 
ble improvements  thereon,  and  paid 
to  J.  the  agreed  price  for  his  moiety, 
it  was  held,  that  a  bill  filed  by  J.  for 
partition  must  be  dismissed,  and  that 
R.  had  acquired  a  full  equitable  title, 
which  the  court  would  enforce  by  com- 
pelling J.  to   make  conveyance  of  the 
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legal  title  also.  Rhea  v.  Jordon,  28 
Gratt.   678. 

"It  was  said,  in  Robinett  v,  Preston, 
2  Rob.  273,  277,  that  although  a  con- 
veyance by  one  joint  tenant  of  a  part 
•of  the  land  might  have  no  legal  effect 
to  the  prejudice  of  the  cotenant,  yet 
it  would  be  effectual  to  pass  the  in- 
terest of  the  grantor  in  the  tract.  And 
if  upon  partition,  the  share  assigned 
of  the  cotenant  did  not  include  the 
part  conveyed,  the  cotenant  would  get 
all  he  was  entitled  to,  and  the  grantor 
could  not  deny  his  deed."  McKee  v. 
Barley,  11  Gratt.  340.  346. 

Unequal  Allotment.— "But  if  a  ten- 
ant in  common  convey  with  covenant 
of  general  warranty  a  part  of  the  com- 
mon subject  by  metes  and  bounds,  and 
upon  partition  afterwards  made,  a  ma- 
terial part  of  the  land  so  conveyed  is 
allotted  to  other  tenants  in  common, 
so  that  the  purchaser  does  not  obtain 
the  substantial  inducement  to  his  con- 
tract of  purchaser,  upon  the  prayer 
of  such  purchaser  a  court  of  equity  will 
cancel  and  annul  such  deed  and  place 
the  parties  in  statu  quo."  Worthington 
V,  Staunton,  16  W.  Va.  208,  242. 

6.  Partition  under  Terms  of  Will. 

A  testator  by  his  will  directs  that 
his  estate  shall  be  kept  together  for 
the  support  of  his  wife  and  children, 
until  his  widow  shall  marry,  or  die,  or 
until  his  youngest  child  comes  to  the 
age  of  twenty  years.  And  he  directs 
that  a  certain  sum  shall  be  paid  to  a 
child  who  shall  marry  and  thus  cease 
to  be  supported  out  of  the  profits  of 
the  estate.  The  widow  renounces  the 
will.  Held,  this  does  not  authorize  a 
division  of  the  estate,  but  it  is  to  be 
kept  together  until  one  of  the  contin- 
gencies mentioned  in  the  will  occurs. 
Gregory  v.  Gate,  30  Gratt.  83. 

7.  Shares   to   Which   the   Parties   Are 

Entitled. 

In  an  action  for  partition  it  was  held, 

that  two  persons  united  to  purchase  a 

tract  of  land,  for  which  they  gave  3,000 

dollars;    and    entered    into    a    contract, 


under  seal,  by  which  one  of  the  parties 
was  to  pay  2,000  dollars,  and  the  other 
1,000  dollars  of  the  purchase  money,  and 
the  land  was  to  be  divided  equally  be- 
tween them,  each  was  entitled  to  a 
moiety  of  the  land.  Stubblefield  v. 
Beazely,  5  Gratt.  51. 
Quaere,  if  parol  evidence  is  admissi- 
I  ble  to  explain  what  is  meant  by  the 
equal  division  provided  for  in  the  con- 
tract. Stubblefield  v.  Beazely,  5  Gratt. 
51.  See  also,  the  title  PAROL  EVI- 
DENCE, ante,  p.  644. 

8.  Owelty  of  Partition. 

As  a  general  rule,  in  the  partition  of 
real  estate  each  part  owner  is  entitled 
to  have  in  severalty  a  part  equal  to  his 
interests  in  the  whole  subject,  if  this 
is  practical,  with  a  due  regard  to  the 
interests  of  all  concerned.  But  if  such 
partition  can  not  be  made  without  • 
impairing  the  portions  of  some  others, 
I  the  property  may  be  divided  into  shares 
j  of  unequal  values,  and  the  inequality 
I  corrected  by  a  charge  of  money  on  the 
more  valuable  in  favor  of  the  less  val- 
uable portion.  Cox  v.  McMullin,  14 
Gratt.  82;  Howery  v.  Helms,  20  Gratt 
1;  Jameson  v.  Rixey,  94  Va.  342,  26  S. 
E.  861;  1  Bart.  Ch.  Pr.  (2d  Ed.)  306. 

So  in  Martin  v.  Martin,  95  Va.  26,  27 
S.  E.  810,  it  is  held,  that  in  a  suit  for 
partition,  if  the  lands  are  incapable  of 
exact  or  fair  division,  the  court  may 
compensate  the  party  receiving  the 
less  valuable  parcel  by  creating  in  his 
favor  a  charge  upon  the  more  valuable 
tract  by  way  of  rent,  servitude,  or  ease- 
ment. In  this  case  the  servitude  con- 
sisted in  the  right  to  take  water  by 
means  of  a  pipe  or  ditch  from  one  tract 
for  the  use  of  the  other. 

Lien  of  Owelty— Priority.— In  Jame- 
son V.  Rixey,  94  Va.  343,  26  S.  E.  861, 
it  is  said:  "A  lien  for  owelty  of  parti- 
tion partakes  of  the  nature  of  the  vend- 
or's lien  and  constitutes  a  prior  encum- 
brance upon  the  land  on  which  it  is 
charged,  and  follows  the  land  into  who- 
soever hands  it  may  come.  The  lien  is 
not  released  by  taking  the  personal  ob- 
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ligation  of  another,  or  other  security 
for  its  payment,  nor  is  it  merged  by  a 
judgment  or  decree  therefor,  but  sub- 
sists until  it  is  clearly  shown  to  have 
been  waived,  or  released,  or  has  been 
satisfied.  Coles  v.  Withers,  33  Gratt. 
186;  Hanna  v.  Wilson,  3  Gratt.  243,  46 
Am.  Dec.  190;  Knisely  v,  Williams,  3 
Gratt.  265,  46  Am.  Dec.  193;  Paxton  v. 
Rich,  28  Va.  378,  7  S.  E.  531;  Jones  v. 
Sherrard,  2  Dev.  &  B.  (Eq.)  179;  Dob- 
bins V.  Rex,  106  N.  Car.  444;  Halso  v. 
Cole,  82  N.  Car.  161." 

Notice. — The  lien  created  by  owelty 
follows  the  land  into  the  hands  of  all 
third  parties,  and  a  purchaser  is  charged 
with  constructive  notice  of  such  lien  in 
the  absence  of  fraud  or  deception. 
Jameson  v.  Rixey,  94  Va.  342,  344,  26 
S.    E.    861. 

Enforcement — Limitation. — Prior  to 
the  Code  of  1887  there  was  no  statutory 
limit  to  the  enforcement  of  a  vendor*s 
lien,  or  a  lien  for  owelty  of  partition, 
but  the  same  continued  until  waived, 
released,  or  satisfied,  or  until  sufficient 
time  elapsed  to  raise  the  presumption 
of  payment.  In  the  case  at  bar  the  de- 
cree for  partition  was  made  prior  to 
the  adoption  of  the  Code  of  1887,  and 
the  evidence  not  only  repels  the  pre- 
sumption of  payment,  which  is  a  mere 
presumption  of  fact,  but  shows  that  the 
lien  has  been  neither  waived,  released 
nor  satisfied.  Jameson  v.  Rixey,  94  Va. 
342,  26  S.  E.  861.  See  also,  Ogle  v. 
Adams,  12  W.  Va.  213. 

9.  Improvements. 

See  post,  "Profits  and  Improve- 
ments," III,  M.  See  also,  the  title 
JOINT  TENANTS  AND  TENANTS 
IN  COMMON,  vol.  8,  p.  140. 

"K."  having  died  intestate,  seized  of 
296  acres  of  land,  left  surviving  him  his 
widow  and  ten  children,  his  heirs  at 
law.  The  dwelling  house  upon  the  land 
having  been  destroyed  in  his  lifetfme, 
his  widow,  who  became  his  administra- 
trix, built  a  new  dwelling  house 
thereon,  and  cut,  sold  and  removed 
from   the   land   a   large   quantity   of  it.'* 


most  valuable  timber.  In  a  suit 
brought  by  seme  of  the  heirs  against 
the  others  and  the  widow  to  have 
partition  of  the  land  and  also  to  charge 
the  widow  with  the  value  of  the  timber 
so  taken,  sold  and  removed,  she  claimed 
that  the  estate  was  indebted  to  her  for 
the  value  of  the  dwelling  house  which 
she  had  erected  on  the  land.  It  was 
hel'd,  that  the  dwelling  house  having 
been  erected  on  the  land  without  the 
consent  of  the  heirs  of  her  husband, 
she  is  not  entitled  to  charge  the  estate 
with  the  value  thereof.  Casto  v.  Kint- 
zel,  27  W.  Va.  750,  751. 

Claim  against  Former  Owner. — 
Where  the  claim  asserted  in  a  partition 
\  suit  was  not  against  cotenants,  but 
against  M.,  from  whom  they  derived 
the  land,  and  in  addition  to  the  fact 
that  this  was  not  a  proper  .suit  in  which 
to  assert  his  claim  for  improvements 
upon  the  land  made  in  the  lifetime  of 
M.,  there  was  pending  in  the  same 
court  a  suit  in  which  an  account  of 
debts  against  M.,  or  her  estate,  was 
being  taken,  this  afforded  such  claimant 
ample  opportunity  to  prove  the  claim 
asserted  in  his  answer  in  this  suit. 
Martin  v.  Martin,  95  Va.  26,  29,  27  S.  E. 
810. 

Failure  to  Prove  Gift. — In  an  action 
of  partition  the  defendant  averred  that 
he  took  possession  of  the  property  with 
the  express  agreement  and  understand- 
ing with  his  mother  in  her  lifetime  that 
it  should  be  his,  and  with  that  express 
agreement  he  took  and  proceeded  to 
improve  it.  He  did  not  state  when  he 
took  possession  or  what  were  the  terms 
of  the  alleged  agreement  or  when  it 
was  made,  or  even  whether  it  was  in 
writing  or  by  parol.  The  defendant 
failed  to  prove  the  gift  and  it  was  held, 
that  he  could  not  recover  for  the  im- 
provements. Griggsby  V.  Osborn,  82 
Va.  371,  372. 

Effect  of  Reversal  of  Decree  upon 
Improvements. — See  also,  post,  "Prof- 
its and  Improvements,"  III,  M;  "Rents 
ind  Profits,"   III,  T,  9,  d,   (2). 
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In  a  suit  for  partition  of  an  intes- 
tate's estate,  a  decree  is  made  in  1819, 
and  the  commissioners  make  the  divi- 
sion, and  return  their  report  to  court 
in  181^0;  to  which  report  exceptions 
are  filed  by  two  of  the  heirs.  No  fur- 
ther proceedings,  however,  are  had  in 
the  case  for  many  years,  and  the  par- 
ties take  possession  of  the  land  accord- 
ing to  the  division,  and  hold  and  im- 
prove it  as  their  own.  In  1836  the 
cause  is  taken  up,  and  the  exceptions 
are  overruled,  and  the  report  con- 
firmed; and  afterwards  in  1840,  upon  a 
rehearing,  the  decree  of  1836  in  this 
respect  is  confirmed.  On  appeal  the 
decrees  are  reversed,  and  a  new  parti- 
tion is  directed.  It  was  held,  that  in 
the  account  for  rents  and  profits,  the 
estimate  thereof  should  not  be  based 
on  the  improvements  made  on  the  lands 
by  the  parties  in  possession  under  the 
former  division.  Chinn  v,  Murray,  4 
Gratt.  348. 
10.  Rents  and  Profits. 

See  ante,  Improvements,"  III,  J,  0; 
post,  "Profits  and  Improvements,"  III, 
M.  See  also,  the  title  JOINT  TEN- 
ANTS AND  TENANTS  IN  COM- 
MON,  vol.   8,   p.    108. 

Under  the  circumstances  of  this  case, 
one  of  the  persons  entitled  to  partition 
having  been  in  possession  and  enjoy- 
ment of  the  whole  land,  for  many  years, 
through  want  of  knowledge  of  the  title 
of  the  other  partners,  to  whom  he  made 
their  title;  known  immediately  after  it 
was  discovered  by  himself;  upon  a  bill 
filed  by  them  for  partition,  it  was  con- 
sidered equitable  that  he  should  account 
for  their  proportions  of  the  rents  re- 
ceived by  him,  deducting  his  diburse- 
ments  for  securing  the  title;  that  all  the 
leases,  and  agreements  of  lease,  he  had 
made  of  the  land  should  be  acquiesced 
in  by  the  plaintiffs;  and  that,  for  a  part 
which  he  had  sold,  he  should  pay  the 
price  received,  with  interest  from  the 
time  of  the  sale;  the  time  when  he  re- 
ceived it  not  appearing  to  be  different 
from  that  of  the  sale.  Carter  v.  Carter, 
•   Munf.  108. 


Rents  and  Profits. — Interest  also 
would  have  been  allowed  the  other 
partners,  on  their  proportions  of  the 
rents  received  by  him,  from  the  time  of 
filing  their  bill;  but,  for  their  consent, 
it  was  allowed  from  the  beginning  of 
the  next  year  after  the  last  receipt 
Carter  v.  Carter,  5  Munf.  108. 
11.  Necessity  for  Mutual  Conveyances. 

See  also,  post,  "Effect  of  Parti- 
tion," IV. 

At  Common  Law. — At  common  law 
a  decree  of  partition  of  itself  does  not 
operate  as  a  conveyance  of  title.  But 
the  court  may  order  and  compel  the  ex- 
ecution of  mutual  conveyances,  by  the 
parties  if  sui  juris,  and  by  a  commis- 
sioner for  those  non  sui  juris.  Boiling 
V.  Teel,  76  Va.  487;  Hurt  v.  Jones,  7S 
Va.  341;  Christian  v.  Christian,  6  Munf. 
534. 

The  court  usually  directs  the  execu- 
tion of  mutual  conveyances  by  the  par- 
ties, if  sui  juris,  and  by  a  commissioner 
for  those  non  sui  juris.  Boiling  v, 
Teel,  76  Va.  487. 

Upon  the  return  of  the  commission- 
ers' report  of  the  partition,  if  no  suc- 
cessful objection  is  made  thereto,  the 
final  decree  confirms  the  report;  or  if 
a  sale  be  found  necessary,  orders  it  to 
be  made;  in  which  latter  case  the  de- 
cree is  not  entirely  final,  the  cause  be- 
ing reserved  in  order  that  the  court 
may  superintend  the  sale.  Supposing 
an  allotment  of  shares  to  the  several 
tenants  to  have  been  made  and  con- 
firmed, the  decree  directs  mutual  con- 
veyances to  be  executed  by  the  parties 
to  each  other  of  the  several  lots  as- 
signed to  them  respectively,  for  the  de- 
cree itself,  independently  of  statute,, 
confers  only  an  equitable  title.  See, 
upon  this  sul.cct,  2  Min.  Inst.  (4th 
Ed.)  493;  Va.  Code,  1873,  ch.  174,  §| 
7,  10;  Va.  Code,  1887,  ch.  176,  §§  3418, 
3424;.  1  Stor.  Eq.,  §§  651,  652;  Whaley 
V.  Dawson,  2  Sch.  &  Lefr.  417,  473; 
Jackson  v.  Turner,  5  Leigh  119;  Ten- 
nent  v.  Pattons,  6  Leigh  196;  Custis  v. 
Snead,  12  Gratt.  260;  Cox  v.  McMullin, 
14    Gratt.    82;    Howery    v.    Helms,    20 
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Gratt.  1;  Frazicr  v,  Frazier,  26  Gratt. 
600;  Zirkle  v,  McCue,  26  Gratt.  517; 
Wilson  V.  Smith,  22  Gratt.  493;  Boiling 
V.  Tcel,  76  Va.  487;  4  Min.  Inst.  (3d 
Ed.)  1464. 

Registration  of  Partition  Suits. — Reg- 
istration of  partition,  or  assignment  of 
dower,  does  not  alter  the  rule  of  chan- 
cery that  a  decree  of  partition  does  not 
of  itself  operate  as  a  conveyance  of 
title,  but  only  gives  notice  of  the  de- 
cree.    Boiling  V.  Teel,  76  Va.  487. 

By  Statute. — But  now  by  statute  «n 
Virginia  the  decree  confirming  the  par- 
tition itself  operates  as  a  conveyance 
of  title.  Va.  Code  (1887),  §  2565;  1 
Bart.  Ch.  Pr.  (2d  Ed.)  306;  §  2510,  Va. 
Code  of  1887,  provides  that  such  decree 
shall  be  recorded. 

K.  PARTITION  SALE. 

See  ante,  "County  Courts,"  III.  D,  2. 
See  generally,  the  title  JUDICIAL 
SALES  AND  RENTINGS,  vol.  8,  p. 
648. 

1,  When  Proper. 

In  a  suit  for  partition,  the  court  has 
no  authority  to  order  a  sale  of  the  land 
unless  it  be  made  to  appear  by  inquiry 
before  a  commissioner,  or  otherwise, 
that  partition  can  not  be  made  in  some 
of  the  other  modes  provided  by  the 
statute.  Howery  v.  Helms,  20  Gratt. 
1;  Virginia  Iron,  etc.,  Co.  ».  Roberta, 
103  Va.  661,  662,  49  S.  E.  984.  And  the 
reasons  for  such  a  departure  from  the 
general  rule  that  each  share  should  be 
allotted  in  severalty,  should  be  set  out 
in  the  commissioner's  report.  Custis 
V.  Snead,  12  Gratt.  260;  1  Bar.  Ch.  Pr. 
(2d  Ed.)  306.  See  also,  Carneal  v. 
Lynch,  91  Va.  114,  20  S.  E.  959. 

A  sale  can  not  be  decreed  in  a  parti- 
tion suit  unless  it  appears,  by  report  of 
commissioner  or  otherwise  by  the 
record,  that  partition  can  not  be  con- 
veniently made,  and  also  that  the  in- 
terests of  those  interested  in  the  land 
or  its  proceeds  will  be  promoted  by  a 
sale.  Roberts  v.  Coleman,  37  W.  Va. 
143,  16  S.  E.  482;  Zirkle  v,  McCue,  26 


Gratt.  517,  532;  Stevens  v.  McCormick, 
I  90  Va.  735,  19  S.  E.  742. 
I      If  from  the  facts  in  the  record  it  ap- 
I  pear  that  the  land  can  not  be  conven- 
I  iently  partitioned,  there  may  be  a  de- 
cree for  a  sale.    Stevens  v.  McCormick, 
90  Va.  735,  19  S.  E.  742;  Zirkle  v.  Mc- 
Cue, 26  Gratt.  517,  532. 

Actual  Partition  Impracticable. — The 
heir  is  entitled  to  have  his  share  of  the 
land  in  kind  allotted  to  him  in  sever- 
I  alty,  and  it  is  only  when  circumstances 
exisl^  which  render  a  fair  partition  im- 
practicable,  that   the   court  is  justified 
in    exercising   its    extraordinary   power 
I  of  directing  the  lands  to  be  sold  in. lieu 
,  of    making    partition    thereof    in    kind. 
Casto  V,  Kintzel,  27  W.  Va.  750,  751. 

"It  is  true  the  general  rule  is  that,  in 
the  partition  of  land,  each  cotenant  has 
the  right  to  have  his  share  assigned  to 
i  him  in  severalty.  But  this  is  only 
where  such  allotment  can  be  made 
without  material  injury  to  the  interests 
of  all  concerned;  and  in  the  present 
case  the  facts  disclosed  by  the  record 
justified,  and  even  required,  a  departure 
I  from  the  general  rule,  since  it  appears 
,  that  a  sale  of  the  interest  of  one  of  the 
1  children  was  necessary  to  satisfy  the 
liens  upon  it,  and  a  subdivision  was  im- 
I  practicable.  It  was  proper,  therefore, 
for  the  court  to  confirm  the  report  of 
the  commissioners,  and  to  direct  a  sale 
of  the  whole  tract.  Code,  1873,  ch.  120, 
§  3;  Custis  V.  Sneed,  12  Gratt.  260; 
Howery  v.  Helms,  20  Gratt.  1.  It  ap- 
pears, moreover,  that  of  the  four  chil- 
dren one  only  excepted  to  the  report. 
Two  of  them  expressly  united  in  the 
prayer  of  the  original  and  amended 
bills,  and  the  fourth  is  not  complain- 
ing." Beckham  v,  Duncan,  1  Va.  Dec. 
669. 

Imbecility  of  Party.— The  fact  that 
one  of  the  party  is  an  imbecile  does  not 
appear  to  be  controlling  as  to  whether 
there  should  be  a  sale  or  partition  in 
kind.  Roberts  v,  Coleman,  37  W.  Va. 
j  143,   16  S.   E.  482,  486. 

Sale  of  Land  in  Which  There  Is  a 
Dowcr  Interest. — A  widow  entitled  to 
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dow.er  in  the  real  estate  of  her  deceased 
husband  is  neither  a  joint  tenant,  ten- 
ant in  common  or  coparcener  with  the 
heirs  at  law,  within  the  meaning  of  the 
statute  concerning  partition,  Code,  ch. 
124,  p.  526,  so  as  to  authorize  a  court 
of  equity  to  sell  the  whole  estate, 
against  her  will,  and  compel  her  to  re- 
ceive a  moneyed  compensation  out  of 
the  proceeds,  in  lieu  of  her  dower. 
White  V.  White,  16  Gratt  264,  80  Am. 
Dec.  706.  •  See  also,  Casto  v.  Kintzel, 
27  W.  Va.  750,  756.  See  generally,  the 
title  DOWER,  vol.  4,  p.  782. 

Sale  for  Costs. — In  a  suit  for  parti- 
tion, where  no  sale  is  necessary  and 
none  is  made  for  the  purpose  of  parti- 
tion, the  court  is  without  jurisdiction  to 
sell  the  land  assigned  to  one  of  the 
partners  to  satisfy  his  share  of  the 
costs  of  partition.  The  judgment  for 
such  costs  would  probably  be  a  pre- 
ferred lien  on  the  land,  but  would  have 
to  be  enforced  like  other  judgment 
liens  by  a  bill  in  equity.  If  such  a  de- 
cree could  be  held  to  bind  the  parties 
to  the  suit,  it  certainly  would  not  bind 
a  third  party,  claiming  an  interest  in 
the  land,  who  was  not  a  party  to  the 
suit,  and  had  no  ncStice  of  the  proceed- 
ings. After  the  purposes  of  the  suit 
have  been  accomplished  and  costs  de- 
creed, the  suit  is  ended.  Virginia  Iron, 
etc.,  Co.  V.  Roberts,  103  Va.  661,  662, 
49  S.  E.  984. 

Upon  a  bill  purely  and  only  for  par- 
tition of  land  in  kind  between  parce- 
ners, asking  no  sale  for  costs,  or  other 
cause,  there  can  be  no  sale  for  costs, 
and  a  decree  of  sale  is  void,  not  simply 
erroneous.  A  sale  and  conveyance  un- 
der it  confer  no  title.  Waldron  v.  Har- 
vey, 54  W.  Va.  608,  46  S.  E.  603. 

Sale  Unnecessary. — Under  the  sup- 
position that  R.  and  W.  took 
only  life  estates  in  home  place, 
and  that  their  father  was  intes- 
tate as  to  the  reversion,  a  sale  thereof 
was  decreed  in  order  to  partition  it 
nmong  R.  and  W.  and  another  heir  en- 
titled to  participate  in  his  estate;  and 
the  R.  &  A.  Railroad  Co.,  having  had 


part  of  the  home  place  condemned  for 

its    purposes,    the    land    damages   were 

paid,   or   payable   in   court.     Held,   the 

I  decree  of  said  reversion  was  erroneous^ 

'  as  R.  and  W.  were  the  fee  simple  own- 

I  ers  of  the  home  place.    The  land  dam- 

!  ages    belong    to    R.    and    W.    as    the 

owners    of    the    fee    simple.      Hood    v, 

Haden,  82  Va.  588. 

2.  Prerequisite. 

It   is    the   duty   of   the   court,   before 
decreeing  a  sale  in  a  partition  suit,  to 
judicially    determine    the     rights     and 
interests  of  the  cotenants  in  the  land, 
and  failure   to   do   so   is   ordinarily   re- 
versible error.     Childers  v,  Loudin,  51 
W.  Va.  559,  42  S.  E.  637. 
j      Before  there  can  be  a  sale  of  land  in 
a  partition  suit  it  must  be  ascertained 
and   determined   that   partition   thereof 
can  not  conveniently  be  made,  and  the 
usual    and    preferable    mode    of   estab- 
'  lishing  such  fact  is  by  a  report  of  com- 
I  missioners,  so  stating,  and  setting  forth 
I  the     facts     from     which     it     appears. 
j  Stewart  v.  Tennant,  52  W.  Va.  559,  44 
'  S.    E.   223. 

But  it  is  not  essential  that  the  facts 
necessary  to  warrant  a  decree  for  sale 
should  appear  from  the  report  of  com- 
missioners, or  by  the  depositions  of 
witnesses,  it  being  sufficient  if  the  facts 
appearing  in  the  record  reasonably 
warrant  the  decree  of  sale.  Zirkle  v, 
McCue,  26  Gratt.  517;  Stevens  v.  Mc- 
Cormick,  90  Va.  735,  19  S.  E.  742; 
Frazier  v.  Frazier,  26  Gratt.  500;  1  Bar. 
Ch.  Pr.  (2d  Ed.)  310.  See  also,  Din- 
gess  V.  Marcum,  41  W.  Va.  757,  24  S. 
E.    624. 

An  order  for  sale  of  land  in  partition 
before  ascertaining  the  interests  of  the 
several  parties  is  premature  and  er- 
roneous, as  they  are  entitled  to  know 
how  they  stand  in  order  that  they  may 
bid  intelligently,  if  they  desire  to  bid 
at  the  sale.  Stevens  v.  McCormick,  90 
Va.  735,  19  S.  E.  742;  Horton  v.  Bond, 
28  Gratt.  815. 

3.  Purchase  by  Cotenant. 

Title. — When   real   estate   is   sold   in 
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a  partition  suit  without  a  judicial  as- 
certainment of  the  interest  of  the  par- 
ties, and  is  purchased  by  the  cotenant 
who  never  appeared  in  the  cause,  nor 
in  any  way  aided  in  bringing  the  prop- 
erty to  sale,  and  the  sale  is  confirmed 
without  objection,  his  title  is  protected 
by  §  8,  ch.  132,  of  the  Code,  notwith- 
standing the  error  in  the  decree  of  sale, 
and  the  cotenant  parties  must  resort  to 
the  fund  arising  from  the  sale.  Chil- 
ders  V.  Loudin,  51  W.  Va.  559,  *42  S. 
E.  637. 

4.  Manner  and  Terms. 

The  manner  and  terms  under  which 
a  sale  in  a  partition  suit  is  to  be  con- 
ducted are,  it  seems,  matters  for  the 
court  in  its  discretion  to  determine. 
Beery  v.  Trick,  22  Gratt.  614;  Frazier 
V.  Frazier,  26  Gratt.  500. 

Public  and  Private  Sale.— In  Conrad 
V.  Fuller,  98  Va.  16,  34  S.  E.  893,  it 
is  held,  that  the  court  may  in  its  dis- 
cretion order  a  partition  sale  to  be 
made  cither  privately  or  at  public  auc- 
tion. 

In  a  suit  for  the  partition  of  a  mill 
property,  which  is  not  susceptible  of 
partition  in  kind,  the  plaintiff,  who  is 
the  owner  af  one-sixth  of  the  property, 
offers  for  the  whole  $5,006,  and  claims 
that  it  is  worth  more  than  that  Sum, 
and  the  court  at  the  instance  of  the 
defendant,  who  owns  the  other  five- 
sixths,  and  states  that  he  does  not 
wish  to  sell,  and  offers  to  pay  the  fair 
value  of  the  plaintiff's  interest,  refers 
the  cause  to  a  commissioner,  who  re- 
ports the  value  of  the  plaintiff's  in- 
terest at  $550.  Held,  it  was  error  for 
the  court  to  decree  that  upon  the 
payment  of  said  $550  the  plaintiff 
should  convey  his  interest  to  the  de- 
fendant. Instead  of  such  decree  the 
court  should  have  ordered  the  whole 
property  to  be  sold  at  auction.  Cor- 
rothers    v.    Jolliffe,    32    W.    Va.    562,    9 

5.  E.  889,  25  Am.  St.  Rep.  485. 
When  Sale  Would  Cause  Sacrifice- 
Burden  of  Proof. — Persons  who   have 
mortgaged    their    undivided    iive-sixths 


interest  in  land,  if  entitled  to  have  par- 
tition before  the  sale  under  the  mort- 
gage, on  the  ground  that  a  sale  subject 
to  the  other  one-sixth  interest  would 
result  in  sacrifice  of  the  property,  have 
the  burden  of  proving  that  such  would 
be  the  result  of  a  sale  without  par- 
tition, as  it  is  not  the  universal  result. 
Wharton  v.  Campbell.  2  Va.  Dec.  G83. 

5.  Infant's  Land. 

In  a  suit  for  partition,  to  authorize 
the  sale,  under  the  statute,  of  lands  in 
which  infants  have  an  interest,  the  case 
must  be  one  in  which  partition  can  not 
be  conveniently  made,  and,  it  must  ap- 
pear that  the  interest  of  the  parties 
will  be  promoted  by  a  sale  of  the 
property.  Zirkle  v.  McCue.  26  Gratt. 
517. 

Decree  Binding  Infants. — In  Zirkle 
V.  McCue,  26  Gratt.  517,  529,  the  court 
said:  "In  this  state  the  rule  seems  to 
be  well  settled,  that  whenever  the 
court  is  asked  to  sell  and  convey  an 
infant's  inheritance,  he  is  cntitled^to  an 
opportunity  of  making  a  defense  at 
any  time  within  six  months  after  he 
arrives  at  full  age.  The  only  exception 
to  this  rule  is  found  in  those  proceed- 
ings in  equity  under  the  statute  for  the 
sale  of  small  inheritances  of  less  value 
than  three  hundred  dollars.  Parker  v. 
McCoy,  10  Gratt.  594."  See  also,  on 
this  subject,  4  Min.  Inst.  (3d  Ed.)  1451. 

6.  Sale  of  Remainder. 

In  a  bill  filed  by  a  life  tenant  to 
construe  the  will  of  the  testator  under 
whom  the  life  tenant  holds,  and  to 
ascertain  his  interest  in  the  residuum 
of  the  testator's  estate  and  subject  it 
to  payment  of  complainant's  debts 
there  ran  be  no  decree  for  the  sale  of 
the  remainder  of  the  land  in  which  he 
has  a  life  estate.  This  is  outside  of 
the  issue  presented  by  the  pleadings. 
Not  only  must  courts  have  jurisdiction 
of  the  subject  matter  of  litigation  and 
of  the  parties,  but  the  point  decided 
must  be  in  substance  and  effect  within 
the  issue.  Turner  v.  Barraud,  102  Va. 
324,   46   S.    E.    318. 
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7.    Purchasers. 

Plaintiff  became  purchaser  at  a  sale, 
under  order  of  court,  of  the  share  of 
one  coparcener  after  partition.  The 
decree  of  partition  was  silent  as  to  any 
claim  against  the  share  of  such  copar- 
cener in  favor  of  the  other  coparceners, 
and  plaintiffs  deed  contai^ied  no  reser- 
vation in  their  favor.  Plaintiff  there- 
after sold  to  defendant  certain  water 
rights  situated  on  the  property.  Held, 
that  a  decree  in  a  subsequent  action, 
allowing  the  other  coparceners  a  pro- 
portional share  in  such  water  rights, 
should  be  set  aside,  and  defendant  re- 
strained from  prosecuting  an  action 
based  on  such  decree,  for  breach  of 
covenant  by  plaintiff.  Penn  v,  Chesa- 
peake, etc.,  R.  Co.,  2  Va.  Dec.  224. 

Wife's  Equity. — Upon  a  sale  of  land 
under  a  decree  of  a  court  of  equity  for 
partition,  the  equity  of  a  feme  covert 
to  a  settlement  out  of  the  proceeds  of 
the  sale  is  superior  to  the  claims  of  a 
grantee  or  judgment  creditor  of  the 
husband.  James  v.  Gibbs,  1  Pat.  & 
H.  277. 

Purchase  by  Attorney  for  Trustee. — 
Where  a  tract  of  land  was  conveyed  to 
a  party  to  be  held  by  him  in  trust  for 
himself  and  numerous  others,  and  he 
was  appointed  the  agent  of  these 
equitable  owners  to  manage  the  prop- 
erty and  sell  it  at  his  pleasure,  and  one 
of  the  equitable  owners  brings  a  suit 
to  have  this  property  sold  and  to  hold 
the  trustee  to  an  account  for  his 
agency,  and  the  court  renders  a  de- 
cree to  sell  the  property  with  a  view  to 
a  partition  of  the  proceeds  among  the 
several  owners,  at  a  sale  made  by  a 
commissioner  under  such  decree,  the 
attorney  for  the  trustee  in  the  suit  can 
not  buy  the  property  for  his  own  bene- 
fit either  with  or  without  the  consent 
of  his  client,  the  trustee.  And  if  he 
does  purchase  in  the  name  of  a  third 
party,  and  the  sale  is  confirmed  by  the 
court  within  two  days  after  it  is  made, 
when  the  cestuis  que  trust  were  igno- 
rant that  the  attorney  of  the  trustee 
was  the  real  purchaser,  on  an  original 


bill  brought  by  the  cestuis  que  trust 
this  decree  of  confirmation  will  be  set 
aside,  because  the  fact  was  not  made 
known  to  the  court,  when  the  con- 
firmation of  the  sale  was  asked,  that 
the  attorney  for  the  trustee  was  the 
real  purchaser,  and  the  decree  was 
therefore  fraudulently  procured  by  the 
suppression  of  this  fact.  And  in  such 
case  the  fact  that  the  trustee  does  not 
desire  the  decree  of  confirmation  set 
aside  will  make  no  difference,  as  the 
cestuis  que  trust  have  a  right  to  have 
it  set  aside  without  any  inquiry  as  to 
the  adequacy  of  the  price.  Newcomb 
V.  Brooks,  16  W.  Va.  32,  33. 

Purchase  by  Commissioner. — ^Upon 
the  failure  of  M.  to  pay  the  purchase 
money  there  was  a  decree  appointing 
H.  a  commissioner  to  resell  the  land, 
and  whilst  such  commissioner  he  made 
the  arrangement  with  M.  and  his  as- 
signee in  bankruptcy,  and  he  paid  all 
the  other  parceners  their  shares  of  the 
$7,000,  retaining  the  one-sixth  to  which 
his  wife  was  entitled,  and  they  con- 
veyed all  their  rights  and  interest  in 
the  land  to  H,;  and  this  was  reported 
to  the  court,  was  approved,  and  con- 
firmed; and  H.  was  authorized  to  re- 
tain his  wife's  share  of  the  money. 
The  wife  of  H.  afterwards  died,  never 
having  given  birth  to  a  child,  and  L., 
a  sister,  was  her  heir.  Held,  that  the 
fact  that  H.  was  a  commissioner  to  sell 
the  land  did  not  avoid  his  purchase 
from  M.;  and  the  parties  having  all 
that  they  were  entitled  to  claim,  can 
not  object  to  it.  Hurt  v.  Jones,  75  Va. 
341. 

Equitable  Title. — Under  a  decree  in 
a  suit  for  partition,  M.  bought  the  land 
for  $7,000,  and  the  sale  was  confirmed. 
He  paid  no  part  of  the  purchase 
money,  but  went  into  bankruptcy,  giv- 
ing in  the  land  as  part  of  his  assets, 
and  the  debt  of  $7,000  as  one  of  his 
liabilities.  Subsequently  M.  and  his 
assignee  in  bankruptcy,  with  the  sanc- 
tion of  the  bankrupt  court,  conveyed 
their  interest  in  the  land  to  H.,  on  the 
consideration    that   H.    should   pay   to 
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the  parties  entitled  the  said  $7,000,  and 
this  H.  does.  Held,  H.  has  a  valid 
equitable  title  to  the  land.  Hurt  v. 
Jones,  75  Va.  341. 

Validity  of  Payment. — In  the  case  of 
Finney  v.  Edwards,  75  Va.  44,  45,  the 
payment  made  by  the  purchaser  to  the 
commissioner  was  held  a  valid  pay- 
ment; but  a  check  for  the  balance  due 
upon  a  party  who  admitted  his  indebt- 
edness to  the  drawer,  but  did  not  pay 
it,  of  which  the  purchaser  had  notice, 
was  held  not  a  valid  payment,  and  he 
must  account  for  that  balance,  at  the 
scaled  value  thereof  at  the  day  of  sale, 
with  interest  from  the  end  of  the  six 
months'    credit. 

S.    Validity  and  Conclusiveness  of  De- 
cree. 

In  Ellison  v.  Torpin,  44  W.  Va.  414, 
30  S.  E.  183,  the  decree  was  affirmed 
by  a  divided  court. 

W.,  by  his  will,  devises  a  tract  of 
about  three  hundred  and  seventy  acres 
of  land  "to  be  equally  divided  in  value 
between  his  ten  heirs,  so  that  each 
one's  part  should  be  adjoining  his  lot 
described;  or  as  near  so  as  circum- 
stances will  allow;"  will  proved  in  1837. 
In  1859,  P.  files  his  bill  for  a  partition 
of  said  land.  To  this  bill  several  par- 
ties interested  in  said  land,  either  as 
devisees  or  purchasers,  file  their  joint 
answer,  alleging  that  partition  had 
been  made  of  said  land  in  1841,  by 
mutual  agreement  of  the  tjien  owners  of 
the  same,  the  lines  of  division  marked 
out,  and  that  all  the  owners  had  ac- 
quiesced therein,  although  no  deeds  of 
partition  had  been  executed  therefor, 
and  claiming  that  said  partition  should 
not  now  be  disturbed.  Proofs  were 
taken,  but  the  same  not  being  sufficient 
in  the  opinion  of  the  court  below  to 
sustain  the  answer,  the  court  directed 
the  surveyor  of  the  county  to  partition 
said  land  according  to  the  directions  of 
the  will;  this  was  done  and  report 
made  to  the  court;  no  objections  being 
made  thereto  on  account  of  any  in- 
equality or  injustice  in  the  allotments 


therein  reported,  the  report  was  con- 
firmed, and  deeds  ordered  to  be  made 
by  the  parties  respectively.  From  this 
order  and  decree  an  appeal  is  taken  to 
this  court.  Held,  that  there  is  no  error 
in  the  decree  of  the  court  below.  Parr 
V.   Haymond,  6  W.  Va.  279. 

In  a  suit  for  partition,  whether  the 
interests  of  those  who  are  entitled  to 
the  subject  or  its  proceeds  will  be  pro- 
moted by  a  sale  of  the  entire  subject 
or  not  are  questions  for  the  court  in 
which  the  suit  is  pending  to  decide, 
and  its  decision  can  not  be  questioned 
in  any  collateral  suit,  except  on  the 
ground  of  fraud  or  surprise.  Wilson 
V.  Smith,  22  Gratt.  493;  Fore  v.  Foster, 
86  Va.  104,  9  S.  E.  497;  Hurt  v.  Jones, 
75  Va.  341;  Bradley  v.  Zehmer,  82  Va. 
685;  Gardner  v.  Stratton,  89  Va.  900, 
17  S.  E.  553;  Colvert  v.  Millstead,  5 
Leigh  88;  Ogle  v.  Adams,  12  W.  Va. 
213;  Frazier  v.  Frazier,  26  Gratt.  500. 
It  is  further  held,  in  Wilson  v.  Smith, 
22  Gratt.  493,  that  a  sale  made  by 
agreement  of  the  parties  pending  a 
partition  suit  which  is  afterwards  ap- 
proved and  confirmed  by  the  court  is 
as  valid  and  binding  as  if  made  under 
a  previous  decree. 

A  decree  in  suit  for  partition  which 
accomplishes  all  the  purposes  of  the 
suit,  and  leaves  nothing  further  to  be 
done  in  the  cause  except  to  settle  the 
question  of  costs,  is  a  final  decree.  In 
the  opinion  it  is  said:  "If  the  decree 
of  April  12,  1899,  was  a  final  decree, 
as  insisted  by  appellees,  and  as  under 
our  decision  we  think  it  was  (Cocke  v, 
Gilpin,  1  Rob.  20;  Ryan  v.  McLeod,  32 
Gratt.  367;  Rawlings  v,  Rawlings,  75 
Va.  76;  Sims  v.  Sims,  94  Va.  580,  27  S. 
E.  436,  64  Am.  St.  722),  the  subsequent 
proceedings  by  which  the  land  assigned 
W.  L.  Roberts  was  sold  would  seem 
to  be  without  authority  of  law,  at  least 
as  to  the  appellant,  who  had  no  notice 
thereof."  Virginia  Iron,  etc.,  Co.  v, 
Roberts,  103  Va.  661,  684,  49  S.  E.  984. 

Effect  of  Final  Decree.— "When  the 
decree  making  ^final  partition  and  ad- 
judicating   costs    was    entered,    it    dis- 
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posed  of  everything  involved  in  the 
case;  it  was  a  final  decree  and  ended 
the  case,  because  it  had  fully  per- 
formed its  office  of  giving  full  relief 
according  to  the  facts,  and  the  court 
had  nothing  further  to  do.  A  final 
decree  puts  the  case  out  of  court. 
Cocke  V.  Gilpin,  1  Rob.  20,  22;  Vanme- 
ter  V.  Vanmcter,  3  Gratt.  148;  Hoggs 
Eq.  Proced.,  §  568;  Morgan  v.  Ohio 
River  R.  Co.,  39  W.  Va.  17,  19  S.  E. 
5P8."  Waldron  r.  Harvey,  54  W.  Va. 
608.   615,   46   S.    E.   603. 

9.  Confirmation  of  Sale. 

T.  D.  and  others  file  a  bill,  alleging 
that  certain  parties,  therein  named, 
were  the  owners  of  a  tract  of  land,  as 
the  heirs  at  law  of  M.  A.,  and  pray 
that  the  same  may  be  sold,  as  incapa- 
ble of  partition,  and  a  sale  is  accord- 
ingly made.  More  than  six  years  after- 
wards the  same  parties  file  an  amended 
bill,  alleging  that  the  same  parties 
own  said  land  as  the  devisees  of  L. 
A.,  and  not  as  heirs  at  law  of  M.  A., 
as  alleged  in  their  original  bill — the 
amounts  of  their  interests  being  some- 
what different— and  pray  that  the  sale 
may  not  be  confirmed.  The  purchaser 
in  the  meantime,  although  the  sale  had 
not  been  reported  or  confirmed,  had 
taken  possession  of  said  land,  and 
made  valuable  improvements,  and  paid 
the  whole  or  a  larger  part  of  the  pur- 
chase money.  Held,  that  the  fact,  if 
such  it  be,  that  the  same  parties  own 
the  land  as  devisees,  and  not  as  heirs 
at  law,  is  no  sufficient  objection  to 
confirming  the  sale,  there  being  no 
other  objection  made,  or  shown 
thereto,  and  as  the  proceeds  of  sale 
can  be  distributed  among  the  parties 
in  interest,  in  the  proportion  in  which 
they  hold  said  land  as  devisees.  Don- 
ahoe  V.  Fackler,  8  W.  Va.  249. 

Where  commissioners  appointed  un- 
der a  decree  to  make  a  partition  be- 
tween two  part  owners  of  a  tract  of 
land  report  such  real  estate  as  parti- 
tionable,  and  divide  the  same  between 
said  parties  by  actual'survey,  as  shown 


by  a  plat  returned  with  their  report 
showing  the  number  of  acres  to  which 
the  parties  are  respectively  en- 
titled, said  parties  may,  by  con- 
sent decree,  without  awaiting  the 
confirmation  of  said  report  of  parti- 
tion, agree  that  said  land  may  be  sold 
by  commissioners  appointed  by  decree 
of  the  court  as  an  entire  tract,  or  in 
separate  tracts,  as  described  in  said 
plat  and  report;  and  if  at  such  sale, 
made  under  such  consent  decree,  the 
land  that  had  been  allotted  to  W.  in 
said  report  (against  whose  interest 
liens  to  the  amount  of  its  value  exist) 
is  purchased  by  C,  against  whose  par- 
cel no  liens  exist,  the  court  may  con- 
firm said  sale  to  C.  without  awaiting 
the  sale  of  the  entire  tract;  and  if  the 
court  subsequently,  on  motion,  confirms 
said  partition  as  to  the  parcel  allotted 
to  C,  it  will  not  be  regarded  as  error, 
and  W.,  by  his  laches  and  acquiescence 
in  the  action  of  said  commissioners,  is 
estopped  from  objecting.  Connell  v. 
Wilhelm,  36  W.  Va.  598,  15  S.  E.  245. 

A  joint  principal  in  some  of  the 
debts  for  which  the  land  is  sold,  the 
proceeds  whereof  are  insufficient  to 
pay  all  the  debts,  though  owning  no 
part  of  said  land,  may  object  to  the 
confirmation  of  the  sale.  Thomas  v. 
Farmers'  Nat.  Bank,  86  Va.  291,  9  S. 
E.  1122. 

Sale  of  land  before  partition,  held, 
not  erroneous,  where  no  objection  was 
offered  when  decree  was  entered,  or 
sale  made,  and  nothing  appears  to  in- 
dicate that  defendant  was  prejudiced 
thereby.  Thomas  v.  Farmers'  Nat 
Bank,  86  Va.  291,  9  S.  E.  1122. 

Collateral  Attack.— The  court  in  a 
partition  suit  having  confirmed  a  sale, 
it  is  not  to  be  called  in  question  in 
another  suit.  Hurt  v.  Jones,  75  Va. 
341,   342. 

10.  Proceeds. 

a.  When  Regarded  as  Realty. 

Where  a  court  of  equity  causes  land 
to  be  sold  for  partition,  it  leaves  it  to 
the   party  entitled   to  the  proceeds   to 


Partition 


designate  whether  he  will  hold  them 
as  personalty  or  as  realty.  And  when, 
for  any  reason,  that  party  is  incapable 
of  making  such  designation,  the  court 
will  hold  them  subject  to  all  the  inci- 
dents of  realty.  Turner  v.  Dawson,  80 
Va.  841;  Watson  v.  Conrad,  38  W.  Va. 
536,  18  S.  E.  744;  Findley  v.  Findley, 
42  W.  Va.  372,  26  S,  E.  433;  2  Min. 
Inst.  (4th  Ed.)  491.  As  a  general  rule, 
however,  such  a  sale  of  an  adult's 
land  will  convert  the  proceeds  into 
personalty.  Findley  v.  Findley,  42  W. 
Va.   372,  26  S.   E.  433. 

And  it  is  now  provided  by  statute 
in  Virginia  (Code,  1887,  §  2566),  that 
such  proceeds  are  to  be  deemed  per- 
sonal estate  from  the  time  of  the  con- 
firmation of  the  sale,  except  in  cases  of 
persons  non  sui  juris. 

Notice  of  Disposition. — In  Beery  t/. 
Irick,  22  Gratt.  614,  it  is  held,  that  in 
a  partition  suit  an  order  of  court  dis- 
posing of  moneys  without  due  notice 
to  tlje  parties  interested  in  its  dispo- 
sition, is  void,  and  docs  not  transfer 
clear  title  to  the  purchaser  of  the  prop- 
erty. See  generally,  the  title  CON- 
VERSION AND  RECONVERSION, 
vol.  3,  p.  504. 

b.  Shares  to  Which  the  Parties  Are  En- 
titled. 

A  coheir  in  this  case  and  the  hus- 
band of  a  coheir  having  subsequently 
joined  in  a  conveyance  of  two  lots,  the 
wife  was  held  entitled  to  one-half  of 
the  value  of  each  of  the  lots,  in  the 
absence  of  proof  of  which  one  was  as- 
signed to  her.  Brooks  v,  Hubble,  2 
Va.  Dec.  529. 

A  complainant  and  a  defendant 
jointly  bought  three  lots  which  were 
conveyed  to  the  defendant.  Each  paid 
one-half  of  the  cash  payment,  and  they 
gave  their  joint  notes  for  the  two  de- 
ferred payments,  which  were  secured 
by  a  deed  of  trust  on  the  lots.  Each 
paid  his  half  of  the  first  deferred  pay- 
ment, and  when  the  last  payment  fell 
due  the  complainant  paid  one-half 
thereof,   principal  and   interest,   to   the 


defendant,  with  the  understanding  that 
he  wouFd  supply  the  remaining  half,. 
and  pay  it  to  their  vendor.  The  de- 
fendant appropriated  a  bond  with  con- 
dition to  indemnify  and  save  him  harm- 
less from  any  and  all  loss  of  every 
kind  which  he  might  sustain  by  rea- 
son of  his  failure  to  pay  the  amount  so 
received,  and  also  his  own  half  of  said 
installment  to  the  vendor,  which  bond 
was  secured  by  deed  of  trust  on  the 
interest  of  defendant's  wife  in  a  lot 
owned  jointly  by  her  and  the  com- 
plainant, and  his  brother.  The  defend- 
ant  obtained  title  for  one  of  the  lots 
and  conveyed  it  to  the  complainant. 
The  other  two  lots  were  sold  under 
the  deed  of  trust  given  to  secure  the 
purchase  price,  and  at  the  sale  brought 
only  fifteen  dollars  each.  Suit  was 
brought  by  complainant  for  partition 
of  the  lot  owned  jointly  by  defendant's 
wife  and  the  complainant  and  hi& 
brother,  and  to  subject  the  wife's  in- 
terest to  the  lien  of  the  deed  of  trust. 
Held,  the  measure  of  complainant's 
recovery  is  the  amount  paid  to  the  de- 
fendant, with  interest  thereon  from 
the  date  of  payment,  and  not  merely 
half  the  price  for  which  the  two  lots 
were  sold,  which  amount  is  secured  by 
the  bond  of  indemnity,  and  the  deed  of 
trust  given  to  secure  the  same.  Price 
V.  Crozier,  101  Va.  644,  44  S.  E. 
890. 

Loss  Borne  Equally. — In  partition  of 
land  a  warranty  is  implied,  because  of 
the  privity  of  the  estate.  Upon  par- 
tition the  parties  arc  in  aequali  jure. 
There  is  supposed  to  be  mutual  con- 
fidence, by  reason  of  the  privity  of  es- 
tate, and,  if  the  common  fund  is  not 
so  large  as  the  parties  suppose,  either 
from  defect  of  title,  or  of  unsoundness 
as  to  part,  the  loss  should  be  borne 
equally.  Dingess  v.  Marcum,  41  W. 
Va.  757,  24  S.  E.  624. 

Husband  of  Coheir. — As  to  whether 
the  husband  of  a  coheir  is  entitled  to 
her  share  of  the  proceeds  of  land  sold 
on  partition,  see  the  title  HUSBAND 
AND  WIFE,  vol.  7,  p.  206. 
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c.  Payment  of  Proceeds  to  Guardian. 

See  generally,  the  title  GUARDIAN 
AND  WARD,  vol.  6,  p.  962. 

Under  a  fair  construction  of  the  last 
clause  of  §  3  of  chapter  79  and  §  13 
of  chapter  82  and  of  §  7  of  chapter  83 
of  the  Code  of  1868,  it  is  competent, 
and  in  many  cases  eminently  proper, 
for  the  circuit  court  to  direct  the  pro- 
ceeds of  realty  in  a  case  of  partition 
brought  under  the  said  79th  chapter  to 
be  placed  by  the  court  in  the  hands  of 
the  guardian,  as  such,  of  the  infant  or 
infants  to  whom  the  same  belong;  and 
the  circuit  court  in  taking  bond  with 
security  under  the  last-named  sections 
may  take  the  bond  from  the  guardian 
as  such;  but  perhaps  this  is  not  indis- 
pensible.  Reed  v.  Hedges,  16  W.  Va. 
167,  168. 

Liability  of  Guardian's  Bonds. — H.  is 
appointed  guardian  of  two  infants  by 
the  recorder  of  Jefferson  county,  and 
as  such  guardian,  gives  before  such  re- 
corder one  bond  with  security  for  both 
infants.  Afterwards  real  estate  in  a 
suit  for  partition  of  real  estate,  in 
which  the  said  infants  have  each  an 
interest  (in  which  suit  the  said  H.  and 
his  wards  were  parties),  is  decreed  to 
be  sold  by  a  special  commissioner  ap- 
pointed for  the  purpose  by  the  circuit 
court  of  Jefferson  county;  and  the  real 
estate  is  sold  and  the  sale  confirmed  by 
the  said  court,  and  the  dividend  of 
eash  infant  ward  exceeds  $300,  and  the 
court  afterwards  directs  such  special 
commissioner  to  pay  the  proceeds  of 
*="ch  sale  to  H.,  the  guardian,  upon 
'^is  executing  bond  with  security  in  the 
"»rnalty  of  $6,000;  and  afterwards  H. 
executes  a  bond  in  such  penalty  with 
condition  substantially  the  same  as 
that  of  his  oflFicial  bond  with  the  same 
nirety  as  in  his  official  bond;  said  last 
bond  should  be  regarded  as  additional 
security  from  the  guardian;  and  in  a 
suit  by  the  wards  to  recover  the 
imount  due  them  both  bonds  may  be 
"oined  in  the  same  bill.  Reed  v. 
Hedges,  16  W.  Va.  167,  165.     See  the 


title  GUARDIAN  AND  WARD,  voL 
6,  p.  836. 

d.  Application  to  Pajrment  of  Debts. 

In  October,  1865,  T.,  one  of  the  heirs 
at  law  and  the  administrator  of  G, 
filed  his  bill  against  the  other  heirs, 
some  of  whom  were  infants,  for  the 
sale  of  the  land  of  G.,  on  the  ^ound 
that  partition  could  not  be  made  of  it 
He  said  he  had  proceeded  to  adminis- 
ter the  assets,  and,  so  far  as  he  knew, 
there  was  but  one  debt  due  from  the 
estate,  and  the  assets  were  sufficient 
to  pay  it.  The  court  decreed  a  sale  of 
the  land  and  directed  a  commissioner 
to  take  an  account  of  the  outstanding 
debts  of  G.,  and  of  the  available  assets. 
The  commissioner  reported  the  debts 
between  three  and  four  thousand  dol- 
lars, and  assets  nearly  as  much.  The 
land  was  sold  for  $12,741,  one-third 
cash,  and  the  balance  in  one,  two  and 
three  years.  The  cash  payment  and 
the  first  credit  payment  were  divided 
among  the  heirs.  At  the  November 
term,  1867,  the  court  made  a  decree 
directing  the  second  payment  to  be 
collected  and  distributed  ratably 
among  the  creditors  of  G.  according 
to  the  report  of  the  commissioner. 
Held,  the  court  erred  in  charging  the 
proceeds  of  the  sale  of  the  land  with 
the  debts  of  G.  without  first  taking  an 
account  of  the  entire  personal  estate 
which  came  to  the  hands  of  the  admin- 
istrator, and  directing  its  application 
in  discharge  of  such  debts.  Elliott  v. 
George,  23  Gratt.  780. 

So  long  as  the  debts  due  the  estate 
were  not  collectible  by  reason  of  the 
operation  of  the  stay  law,  the  debts 
against  the  said  estate  could  not  be 
enforced  for  the  same  reason,  against 
the  land  or  the  money  resulting  from 
its  sale.  Elliott  v.  George,  23  Gratt. 
780. 

If  the  circuit  court  apprehended  a 
deficiency  of  personal  assets,  or  that 
the  rights  of  creditors  would  be  en- 
dangered by  a  distribution  of  the  land 
fund  among  the  heirs,  it  would  have 
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been  proper  to  retain  under  its  control 
so  much  of  said  fund  as  was  necessary, 
until  the  amount  of  such  deficiency 
was  accurately  ascertained,  and  then 
to  supply  the  same  by  a  resort  to  such 
land  fund.  Elliott  v,  George,  23  Gratt. 
.80. 

Heirs,  residing  out  of  the  state,  hav- 
ing instituted  a  suit  for  a  sale  of  land 
descended  to  them,  and  the  same  hav- 
ing been  sold,  and  the  proceeds  being 
in  the  hands  of  a  commissioner  di> 
rected  by  the  court  to  collect  them;  a 
creditor  of  the  ancestor  seeking  to 
subject  these  proceeds  to  the  payment 
of  his  debt,  should  apply,  by  petition, 
to  the  court  to  be  made  a  party  in  the 
cause,  and  to  have  the  fund  applied,  by 
proceedings  in  that  cause,  to  the  pay- 
ment of  his  debt.  Or  if  he  proceeds 
by  foreign  attachment  the  commis- 
sioner should  be  a  party,  and  be  re- 
strained by  the  endorsement  on  the 
process,  from  disposing  of  the  pro- 
ceeds. Or  if  the  creditor  proceeds 
against  the  heirs  to  marshal  the  assets, 
there  should  be  an  injunction  to  re- 
strain the  commissioner  from  paying 
away  the  money  in  his  hands.  Car- 
rington  v.   Didier,  8  Gratt.  260. 

Under  the  direct  provision  of  the 
Virginia  Code,  ch.  114,  courts  of  eq- 
uity have  jurisdiction  of  suits  for  par- 
tition, and  have  power,  where  there  are 
liens,  by  judgment  or  otherwise,  on 
the  interest  of  any  party,  to  apply  the 
dividends  of  such  party  in  the  pro- 
ceeds of  sale  to  the  discharge  of  such 
lien.  Grove  v.  Grove,  100  Va.  556,  42 
S.    E.  312. 

An  exception  to  the  commissioner's 
report  in  the  case  of  Connell  v.  Wil- 
helm,  36  W.  Va.  598,  15  S.  E.  245,  was 
that  said  commissioners  attempted  to 
sell  a  certain  numbei  of  acres  as  if 
they  were  the  several  property  of  the 
defendant  and  had  applied  the  pro- 
ceeds of  the  sale  to  the  payment  of 
bis  debts.  This  exception  was  not  sus- 
tained. 

Pay-ncnts  by  Administratrix. — "K.," 
having    died     intestate,    seized     of   296 


acres  of  land,  left  surviving  him  his 
widow  and  also  ten  children,  his  heirs 
at  law.  The  dwelling  house  upon  the 
land  having  been  destroyed  in  his  life- 
time, his  widow,  who  became  his  ad- 
ministratrix, built  a  new  dwelling 
house  thereon  and  cut,  sold  and  re- 
moved from  the  land  large  quantities 
of  its  most  valuable  timber.  In  a  suit 
brought  by  some  of  the  heirs  against 
the  others  and  the  widow  to  have  par- 
tition of  the  land,  and  also  to  charge 
the  widow  with  the  value  of  the  tim- 
ber so  taken,  sold  and  removed,  she 
claimed  that  the  estate  was  indebted  to 
her  for  moneys  paid  by  her  as  admin- 
istratrix in  discharge  of  the  debts  of 
the  intestate.  Held,  the  widow  was 
chargeable  with  the  value  of  the  tim- 
ber cut,  sold  and  removed  by  her  and 
the  value  of  the  timber  was  properly 
applied  to  extinguish  pro  tanto  the 
amount  due  her  as  such  administratrix 
from  the  estate  of  her  decedent.  Casto 
V.  Kintzel,  27  W.  Va.  750,  751. 
e.  Proceeds  Paid  to  General  Receiver. 
In  April,  1857,  land  was  sold  by  a 
commissioner,  under  a  decree  in  a  suit 
for  partition,  for  one-third  cash,  and 
the  balance  in  five  annual  payments;  a 
lien  on  the  land  for  the  deferred  pay- 
ments being  reserved;  the  parties  en- 
titled being  the  widow  and  several 
children  of  B.  At  the  sale  I.  became 
the  purchaser,  and  by  the  decree  of 
the  court  or  by  agreement  of  all  the 
parties,  I.  was  allowed  to  retain  one- 
third  of  the  purchase  money,  for  the 
lifetime  of  the  widow;  he  paying  her 
the  interest  thereon  annually.  Sepa- 
rate bonds  were  given  to  the  commis- 
sioner for  this  one-third;  and  I.  paid 
up  the  principal  of  his  bonds  for  the 
two-thirds,  and  the  interest  on  the 
other  third,  until  May,  1862;  and  he 
paid  the  interest  then  due,  and  a  part 
of  the  principal  of  the  two-thirds.  At 
the  October  term  of  the  court,  I.,  with- 
out giving  notice  to  the  parties,  and 
without  their  knowledge,  obtained 
from  the  court  an  order  directing  him 
to    pay    the    balance    of    the    purchase 
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money  in  his  hands,  to  E.,  the  general 
receiver  of  the  court,  to  be  invested 
in  state  bonds.  He  accordingly  paid 
the  amount  to  E.  in  confederate  treas- 
ury notes,  and  E.  invested  the  funds  in 
state  bonds;  but  before  making  his  re- 
port, sold  them,  and  invested  in'confed- 
crate  states  bonds.  The  papers  in  the 
suit  having  been  destroyed,  the  widow 
and  children  brought  their  suit  in 
equity,  against  I.  and  E.  to  recover  the 
fund.  Beery  v.  Irick,  22  Gratt.  614. 
The  order  having  been  obtained  by 

I.  without  notice  to  the  parties,  and 
without  their  knowledge,  was  null  and 
of  no  effect  as  to  them,  and  he  is  still 
liable  for  the  purchase  money,  and  the 
lien  on  the  land  still  exists.  Beery  v. 
Irick,  22  Gratt.  614. 

The  plaintiffs  are  entitled  to  an  im- 
mediate decree  against  I.;  and  are  not 
to  be  delayed  until  the  equities  be- 
tween I.  and  E.  can  be  decided.  Beery 
V.  Irick,  22  Gratt.  614. 

The  cause  going  back  for  further 
proceeding,  I.  and  E.,  or  either  of 
them,  if  they,  or  he,  desire  it,  may  lit- 
igate the  question  of  the  liability  of 
E.  to  I.  and  the  extent  of  such  liabil- 
ity, if  there  be  any,  in  this  case.  Beery 
V.  Irick,  22  Gratt.  614. 
f.  Wife's  Equity  of  Settlement  Out  of 
Proceeds  of  Sale. 

It  being  necessary  to  invoke  the  aid 
of  a  court  of  equity  for  a  sale  in  order 
to  a  partition  of  real  estate,  the  equity 
of  a  feme  covert  to  a  settlement  out 
of  the  proceeds  of  the  sale  of  her  in- 
terest jn  such  estate  is  superior  to  the 
claims  of  a  grantee,  or  of  a  judgment 
creditor,  of  the  husband,  and  she  is 
entitled  to  the  entire  proceeds,  if  they 
•do  not  exceed  an  adequate  settlement 
for  her.  James  v.  Gibbs,  1  Pat.  &  H. 
277. 

II.  Setting  Sale  Aside. 

See   also,   ante,   "Allotment   of    Part 
of  Estate,"  III,  J,  4. 
a.  Effect  of  Mistake  of  Law. 

In  March,  1863,  M.,  the  widow,  and 
R.  and  others,  adult  children  of  S.,  de- 


ceased, file  their  bill  against  the  infant 
heirs  of  S.,  for  the  sale  of  land.  The 
bill  says  the  land  was  conveyed  by  W., 
the  father  of  M.,  to  S.  and  M.;  that  M. 
is  entitled  to  one-half  the  land,  and  the 
other  plaintiffs  and  the  defendants  are 
eittitled  to  the  other  half  of  the  land. 
There  is  a  decree  for  the  sale,  a  sale 
for  confederate  money,  to  Z.,  the  re- 
port confirmed,  and  a  decree  appoint- 
ing a  receiver  to  collect  the  money, 
and  distribute  it,  and  convey  the  land 
to  Z.  This  is  done  and  report  con- 
firmed. Afterwards  M.  files  a  bill  of 
review,  and  claims  that  under  the  deed 
from  W.,  she  having  survived  her  hus- 
band, S.,  is  entitled  to  the  whole  of  the 
land,  and  asks  that  the  sale  may  be  set 
aside,  and  the  land  restored  to  her. 
Held,  the  mistake  of  M.  as  to  her 
rights  was  a  mistake  of  law,  and  a 
court  of  equity  will  afford  no  relief  in 
such  case.  Zollman  v.  Moore,  21 
Gratt.  313. 

The  prayer  of  the  bill  being  for  a 
sale  of  the  land,  and  the  decree  and 
sale  being  of  the  land,  and  the  deed 
conveying  it,  the  title  of  all  the  par- 
ties to  the  suit  passed  by  the  deed. 
Zollman  v,  Moore,  21  Gratt.  313. 

Z.  was  not  bound,  as  against  the 
parties  to  the  suit,  to  inquire  whether 
their  title  to  the  property  was  such  as 
stated  in  the  bill.  Zollman  v,  Moore, 
21  Gratt.  313. 

Z.  is  a  bona  fide  purchaser  for  value 
without  notice,  and  having  the  legal 
title,  M.  is  not  entitled  to  recover 
against  him.  Zollman  v.  Moore,  21 
Gratt  313. 
b.  Rights  of  Creditors  to  Attack  Sale. 

Where  partition  has  been  made 
among  the  cotenants,  it  will  not  be 
disturbed  at  the  instance  of  the  lien 
creditors,  unless  they  show  that  it  is 
unequal  and  unfair  as  respects  the  se- 
curity for  their  debts.  Wright  v. 
Strother,  76  Va.  857. 
c  Parties  to  Suit  to  Set  Aside. 

In  sales  made  by  commissioners  un- 
der decrees  and  orders  of  a  court  of 
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equity,  the  purchaser  who  bids  off  the 
property,  and  pays  the  deposit  in  good 
faith  is  considered  as  having  acquired 
inchoate  rights  which  entitle  him  to  a 
hearing  upon  the  question  whether  the 
sale  shall  be  set  aside.  Connell  v. 
Wilhelm,  36  W.  Va.  598,  15  S.  E.  245, 
246.  See  also,  Hughes  z/.  Hamilton,  19 
W.  Va.  366,  368. 

Person  Not  Made  Party  by  Inadver- 
tence— Estoppel. — A  sale  of  land  in  a 
friendly  partition  suit  will  not  be  set 
aside  because  a  party  in  interest  was 
inadvertently  not  made  a  party  to  the 
suit,  after  the  lapse  of  seven  years, 
when  such  party  was  present  at  the 
sale  and  made  no  objection  thereto. 
Finney  v.   Edwards,  75  Va.  44. 

d.  Waiver  or  Loss  of  Right  to  Object. 
A  friendly  suit  is  instituted  in  Octo- 
ber, 1863,  for  the  sale  of  land  in  which 
a  number  of  persons  are  interested,  in 
which  there  is  a  decree  for  a  sale  on 
a  credit  of  six  months,  with  the  privi- 
lege to  the  purchasers  to  pay  cash,  and 
the  commissioners  are  directed  to  give 
bond  in  the  sum  of  $40,000.  There  is 
a  sale,  and  the  purchasers  give  their 
bonds  for  the  purchase  money,  and 
afterwards  pay  part  of  the  purchase 
money  to  the  commissioner,  who  pays 
to  several  of  the  parties  entitled  their 
share  of  it,  or  a  part  of  it.  Upon  a 
bill  filed  seven  years  afterwards,  by 
the  plaintiffs,  to  set  aside  the  sale  on 
the  ground  that  they  had  not  author- 
ized the  suit  and  had  not  assented  to 
the  proceedings  therein,  and  because 
one  of  the  parties  in  interest,  who 
joined  as  plaintiff  in  this  suit,  was  not 
a  party  in  that;  held,  it  appearing  that 
two  of  the  parties  in  interest,  acting 
for  themselves  and  the  other  parties, 
have  directed  the  institution  of  the  suit; 
that  many,  if  not  all,  the  parties  in 
interest  were  present  in  pTson  or  by 
their  representntives.  at  the  sale  and 
made  no  obicci.on  to  it,  and  that  a 
number  of  the  plaintiffs  had  received 
a  part  of  the  purchase  money  of  the 
land;  that  the  party  who  had  been  in- 


advertently omitted  was  so  present; 
and  after  the  long  acquiescence  in 
what  had  been  done,  the  sale  will  be 
sustained  as  a  valid  sale.  Finney  v. 
Edwards,  75  Va.  44. 
e.  Extent  of  Relief  Which  May  Be 
Granted. 
Setting  Aside  Partition  Deeds.— In  a 
suit  to  vacate  an  erroneous  partition 
of  land  of  which  the  complainant  is 
the  owner  in  fee,  it  is  not  error  to  set 
aside  deeds  made  by  the  supposed  co- 
parceners of  the  lands  received  by 
them  in  the  partition  where  the  alien- 
ees are  before  the  court.  The  alienees 
acquired  no  better  title  than  was 
vested  in  their  vendors.  Lockhart  v. 
Vandyke,  97  Va.  356,  33  S.  E.  613.  See 
also,  post,  "Deeds  of  Partition,"  III,  R. 
12.  Resale. 

a.  Necessity. 

In  Finney  v.  Edwards,  75  Va.  44,  it 
was  held,  that  where  a  partition  sale 
is  set  aside,  a  resale  must  be  ordered, 
as  the  purchaser  can  not  be  compelled 
to  take  the  land  at  different  terms  from 
those  of  his  former  purchaser. 

b.  Grounds  for  Resale. 

The  fact  that  the  parties  owned  an- 
other tract  of  land  in  another  county, 
and  that  it  did  not  appear  that  parti- 
tion in  kind  of  the  two  tracts  could  not 
be  made,  is  not  ground  for  setting 
aside  the  sale;  the  parties  not  wishing 
to  sell  this  other  tract,  which  was  pro- 
ductive. Frazier  v.  Frazicr,  26  Gratt. 
500. 

It  is  held,  in  Frazier  v,  Frazier,  26 
Gratt.  500,  that,  neither  the  fact  that  a 
partition  sale  was  made  for  bond- 
which  since  have  become  worthless, 
nor  the  fact  that  personal  property  of 
»mall  value  not  including  in  the  esti- 
nate  was  included  in  the  sale,  are 
nifticicnt  grounds  for  setting  aside  the 
sale. 

The  fact  that  the  witness  spoke  of 
ihe  value  of  the  land,  not  referring  to 
the  furniture,  which  was  not  worth 
more  than  $2,000  or  $2,500  in  confeder- 
ate money,  but  estimating  the  price  to 
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be  given  as  a  very  full  price  for  the 
land,  is  not  grounds  for  setting  aside 
the  sale;  especially  as  this  objection 
was  not  made  until  the  court  had  de- 
creed to  dismiss  the  bill,  when  it  was 
set  up  by  an  amended  bill.  Frazier  v, 
Frazier,  26  Gratt.  500. 

Illegal  Sale. — A  decree  confirming  an 
illegal  partition  sale,  the  court  having 
no  knowledge  of  its  illegality,  will  be 
set  aside  and  a  new  sale  ordered  at  the 
instance  of  the  co-owners.  Newcomb 
V.  Brooks,  16  W.  Va.  32. 

Inadequacy  of  Price. — A  sale  may 
be  set  aside  before  confirmation  for 
gross  inadequacy  of  price,  but,  if  it 
be  attempted  to  establish  this  by  parol 
evidence  only,  the  proof  must  be  very 
clear,  espccinlly  if  a  great  length  of 
time  elapsed  between  the  sale  and  its 
confirmation,  and  during  this  time  no 
advance  bid  has  been  made  to  the 
court.  Connell  v.  Wilhelm,  36  W.  Va. 
598,   15   S.    E.   245,   246. 

Formal  Defects.— It  is  further  held, 
in  Donahoe  v.  Fackler,  8  W.  Va.  249, 
that  defects  or  irregularities  in  the 
proceedings  which  are  merely  formal, 
will  not  warrant  an  order  for  a  resale. 

c  Effect  of  Order  of  Resale. 

After  a  resale  has  been  ordered,  the 
court  assumes  jurisdiction  of  the  en- 
tire property.  Howery  v.  Helms,  20 
Gratt.   1. 

13.  Sale  of  Whole  Tract. 

A  sale  of  part  of  a  tract  of  land, 
having  been  made  under  a  misconcep- 
tion of  the  rights  of  the  parties;  and 
the  purchaser,  with  other  plaintiffs,  ap- 
plying to  a  court  of  equity  for  parti- 
tion of  the  land  (saying  nothing  of  the 
part  sold),  among  themselves  and  the 
vendors,  and  others;  to  which  parti- 
tion they  appeared  entitled;  and  the 
vendors  by  their  answer  expressing  a 
wish  that,  if  partition  should  be  decreed, 
the  sale  should  be  set  aside;  the  court 
rescinded  the  sale,  and  directed  parti- 
tion of  the  whole  tracr.  McClintic  v. 
Manns,  4   Munf.  328. 


Election  to  Affirm  Sale  or  Avoid 
Sale. — Where  a  party  interested  in  the 
property,  with  full "  knowledge  of  all 
the  facts,  elects  to  affirm  the  sale  he 
will  be  concluded  by  it.  Howery  v. 
Helms,  20  Gratt.  1.  But  if  any  of  tht 
parties  interested  elect  to  avoid  the 
sale,  while  it  has  been  affirmed  by  the 
other  parties,  the  entire  property,  and 
not  merely  the  undivided  interest  of 
those  parties  objecting  to  the  sale, 
must  be  resold,  and  the  original  pur- 
chaser will  be  entitled  to  the  shares 
of  the  proceeds  of  the  resale,  which 
would  otherwise  have  belonged  to 
those  who  elected  to  affirm  the  original 
sale.     Howery  v.  Helms,  20  Gratt.  1. 

L.  RIGHTS  OF  .PARTIES  NOT 
COMING  INTO  FIRST  PAR- 
TITION. 

The  dower  of  a  widow  in  the  land 
of  her  husband  is  assigned  to  her;  and 
upon  bill  filed  the  other  two-thirds  of 
the  land  is  divided  among  ten  of  the 
twelve  heirs;  the  other  two  refusing  to 
bring  their  advancement  into  hotchpot. 
Upon  the  death  of  the  widow,  the 
heirs  who  refused  to  come  into  the  first 
division  may  come  into  the  division  of 
the  dower  property.  Persinger  v. 
Simmons,  25   Gratt.  238. 

Though  there  may  be  cases  in  which 
a  court  of  equity  would,  in  her  life- 
time, decree  a  division  of  the  property 
assigned  to  the  widow  for  dower;  in 
a  suit  for  partition  brought  during  her 
life,  in  which  some  of  th^  children  re- 
fused to  bring  their  advancements  into 
hotchpot,  the  decree,  though  broad 
enough  in  its  terms  to  exclude  them 
from  any  share  of  the  dower  lands, 
will  be  restricted  to  their  interest  in 
the  two-thirds  then  divided,  unless  the 
pleadings  make  a  case  for  the  division 
of  the  dower  land.  Persinger  v.  Sim- 
mons, 25  Gratt.  238. 

M.  PROFITS  AND  IMPROVE- 
MENTS. 

See  ante.  "Improvements,"  TIT,  J,  9; 
"Rents  and  Profits,"  TIT,  J,  10. 

Rents    and    Profits. — In    a    partition 
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suit  one  cotenant,  who  had  had  the 
exclusive  possession  of  the  common 
property,  or  who  has  received  rents 
and  profits,  to  a  share  of  which  his 
cotenants  are  entitled,  will  be  required 
to  account  therefor.  Fry  v,  Payne,  82 
Va.  759,  1  S.  E.  197;  Ward  v.  Ward,  40 
W.  Va.  611,  21  S.  E.  746;  Rust  v.  Rust, 
17  W.  Va.  901;  Anderson  v.  Nagle,  13 
W.  Va.  98;  Ogle  v,  Adams,  12  W.  Va. 
213;  Humphrey  v.  Foster,  13  Gratt. 
653;  Carter  v.  Carter,  5  Munf.  108; 
White  V.  Stuart,  76  Va.  546;  Graham  v. 
Pierce,  19  Gratt.  28;  Paxton  v.  Game- 
well,  82  Va.  706,  1  S.  E.  92;  2  Min. 
Inst.  (4th  Ed.)  488;  1  Bart.  Ch.  Pr.  (2d 
Ed.)  311;  Early  v.  Friend,  16  Gratt.  21, 
78  Am.  Dec.  649;  Newman  v.  Newman, 
27  Gratt.  714,  723. 

But  in  a  suit  for  partition  of  land 
between  remaindermen  and  life  tenant 
where  one  of  the  remaindermen  has 
had  exclusive  possession  of  the  land, 
it  is  improper  to.  order  an  account  of 
rents  and  profits,  because  prior  to  that 
time  the  life  tenant  has  had  a  right  to 
them.  Bice  v.  Nixon,  34  W,  Va.  107, 
11    S.   E.  1004. 

Occupancy  by  One — Profits. — Where 
the  nature  of  the  property  is  such  as 
to  admit  of  its  use  and  occupation  by 
several,  and  less  than  his  just  share 
and  proportion  of  the  common  prop- 
erty is  used  and  occupied  by  one  ten- 
ant in  common  in  a  manner  which 
tends  in  no  way  to  hinder  or  exclude 
the  other  tenants  in  common  from  in 
like  manner  using  and  occupying  their, 
just  share  and  proportion,  such  tenant 
does  not  receive  more  than  comes  to 
his  just  share  and  proportion,  in  the 
meaning  of  ch.  100,  §  14,  of  the  Code, 
and  is  not  accountable  to  his  cotenants 
for  the  profits  of  that  portion  of  the 
property  used  by  him.  Dodson  v. 
Hays,  29  W.  Va.  577,  2  S.  E.  415,  416. 

Improvements. — A  joint  tenant  who 
improves  the  common  property  at  his 
own  expense  is  entitled,  in  a  partition 
suit,  to  compensation  for  the  improve- 
ments, whether  the   cotenant  assented 


thereto  or  not.  But  this  allowance  is 
made,  not  as  a  matter  of  legal  right, 
but  merely  from  a  desire  to  do  justice 
between  the  parties,  and  hence  will  be 
so  estimated  as  to  inflict  no  injury  on 
the  cotenant.  Ballou  v.  Ballou,  94  Va. 
350,  26  S.  E.  840;  Ogle  v.  Adams,  12 
W.  Va.  213;  2  Min.  Inst.  (4th  Ed.) 
488;  1  Bar.  Ch.  Prac.  (2d  Ed.)   311. 

In  a  new  partition  of  land,  an  allow- 
ance should  be  made  for  permanent 
improvements  put  upon  the  land  by 
the  party  in  possession  under  tl.c  for- 
mer partition,  so  far  as  said  imprDve- 
ments  constitute  an  addition  to  t.ie 
present  value  of  the  estate  to  be  di- 
vided. Chinn  v.  Murray,  4  Gratt.  348; 
Ward  V.  Ward,  40.  W.  Va.  611,  21  S. 
E.  746,  52  Am.  St.  Rep.  911. 

In  Casto  V,  Kintzel,  27  W.  Va.  750, 
756,  it  is  said:  **It  has  been  frequently 
adjudged  and  the  rule  of  law  is  well 
settled  that  one  tenant  in  common  can 
not  charge  the  land  of  his  co.tenant 
for  improvements  made  on  the  com- 
mon property  without  the  consent  of 
his  cotenants;  nor  can  a  tenant  for  I'fe 
charge  either  the  remainderman  or  the 
estate,  for  improvements  placed  on  the 
lands  in  which  he  holds  his  life  estate, 
Thurston  v.  Dickin.son,  2  Richardson's 
Eq.  R.  317;  Thompson  v.  Bostick,  Mc- 
MuUan's  Eq.  R.  75;  Dillet  v.  Wheeler, 
Chev.  Eq.  R.  213;  Hancock  v.  Day.  1 
McMullan's  Eq.  R.  69;  Crest  v.  Jack- 
son, 3  Watts  238;  Calvert  v.  Aldritch, 
99  Mass.  77;  Taylor  v.  Baldwin,  10 
Bar.  510." 

Set-0£f  of  Claim  for  Use  against 
Claim  for  Improvements. — Where  it  is 
proper  to  allow  a  coparcener  for  im- 
provements, a  charge  for  use  and  oc- 
cupation may  be  set  ofiF  against  the  im- 
provements. Ward  V.  Ward,  40  W.  Va. 
611,  21  S.  E.  746,  52  Am.  St.  911.  See 
also.  Ogle  V,  Adams,  12  W.  Va.  213; 
2  Min.  Inst.  (4th  Ed.)  488;  RuflFners 
V.    Lewis,   7   Leigh   720,   726. 

Limitation  to  Right  to  Compensa- 
tion for  Improvements. — The  right  of 
a   joint   tenant   to   claim   compensation 
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for  improvements  put  upon  the  com- 
mon property  at  his  own  expense,  does 
not  arise  until  a  suit  for  partition  is 
brought,  and  the  right  to  partition 
r  arises  whenever  the  parties  may  choose 
to  assert  it.  Statutes  of  limitations 
have  no  application  to  suits  for  parti- 
tion, nor  to  the  equity  for  compensa- 
tion which  arises  only  when  the  par- 
tition is  asked  for.  But  the  mere  fact 
of  improving  the  common  property  by 
a  joint  tenant  does  not  raise  an  im- 
plied assumpsit  on  the  part  of  the  co- 
tenaiit  to  contribute  to  the  expenses 
thereof,  and  no  actioa  therefor  will  lie 
by  the  tenant  making  the  improve- 
-ments.  The  rule  is  otherwise  where 
.repairs  are  made  on  the  common  prop- 
^erty  by  one  joint  tenant  at  his  sole  ex- 
pense. Ballou  V.  Ballou,  94  Va.  350, 
26  S.  E.  840;  Ward  v.  Ward,  40  W.  Va. 
611,  616,  21  S.  E.  746,  53  Am.  St.  711. 
See  ante,  "Defenses,"  III,  I.  See  the 
title  LIMITATION  OF  ACTIONS, 
vol.  9,  p.  367. 
N.  WARRANTY. 

In  Bowers  v.  Dickinson,  30  W.  Va. 
712,  6  S.  E.  340,  it  is  said:  "The  law 
would  not  permit  one  who  had  been  a 
tenant  in  common,  even  after  partition 
was  made,  to  buy  an  outstanding  title 
adverse  to  the  'common  title  of  him 
and  his  former  cotenant,  and  assert  it 
against  him.  See  Venable  v.  Beau- 
champ,  3  Dana  326.  When  partition  has 
been  made  by  tenants  in  common  by 
compulsion  on  suit  brought  for  the 
purpose,  each  one  of  the  partitioners 
becomes  a  warrantor  to  all  others,  to 
the  extent  of  his  share,  so  long  as  the 
privity  of  estate  continues,  but  no 
longer."  Citing  2  Min.  Inst.  442.  So 
a  decree  in  partition  can  not  have  the 
effect  of  showing  title  in  the  parties  to 
it  as  against  strangers  to  the  suit  and 
its  parties.  High  v.  Pancake.  42  W. 
Va.  602.  26  S.  E.  536.  See  also.  Din- 
gess  V.  Marcum,  41  W.  Va.  757,  24  S. 
E.    624,   626. 

By  Implication. — In  partition  of  land 
a  warranty  is  implied,  because  of  the 
privity    of   the   estate,   and   the   panics 


are  in  aequali  jure.  There  is  supposed 
to  be  mutual  confidence,  by  reason  of 
the  privity  of  estate,  and,  if  the  com- 
mon fund  is  not  so  large  as  the  parties 
suppose,  either  from  defect  of  title,  or 
of  unsoundness  as  to  part,  the  loss 
should  be  borne  equally.  Dingess  v. 
Marcum,  41  W.  Va.  757,  24  S.  E.  624. 
See  generally,  the  title  WARRANTY. 

O.  EASEMENTS. 

See  the  title  EASEMENTS,  vol.  4. 
p.    858. 

In  General. — Continuous  easements 
upon  property  in  use  before  a  partition 
are  not  destroyed  thereby,  though  they 
cease  to  have  a  legal  existence  as  ease- 
ments. Linkenhoker  v.  Graybill,  80  Va. 
835;  Burwell  v.  Hobson,  12  Gratt.  322, 
65  Am.  Dec.  247;  Barksdale  v.  Parker, 
87  Va.  141,  145,  12  S.  E.  244. 

Right  of  Way. — In  a  suit  for  the  par- 
tition of  land  having  a  right  of  way 
appurtenant  thereto,  the  court  may  al- 
low such  right  to  all  the  cotenants,  or 
it  may  confine  the  right  to  one  or 
more  of  the  allotments  to  the  exclusion 
of  the  others.  The  court  may  also  al- 
low rights  of  way  for  one  allotment 
over  another,  but  no  cotenant  is  en- 
titled to  such  right  of  way  as  a  matter 
of  absolute  right.  Henrie  v.  Johnson, 
28  W.  Va.  190,  194;  Springer  v.  Mcln- 
tire,  9  W.  Va.  196. 

Oil  and  Gas. — Partition  of  oil  and 
gas  owned  by  co-owners  separate  from 
the  surface  can  not  be  decreed,  ex- 
cept by  sale  and  division  of  the  pro- 
ceeds. A  judicial  partition  thereof  by 
assignment  of  the  oil  and  gas  under 
sections  of  the  surface  is  void.  Hall  v. 
Vernon,  47  W.  Va.  295,  34  S.  E.  764, 
%\   Am.   St.   Rep.  791. 

Mineral  Rights. — But  in  Barksdale  v. 
Parker,  87  Va.  141,"  12  S.  E.  244,  it  was 
held,  that  in  a  suit  to  partition  lands, 
the  mineral  rights  on  the  whole  tract 
might  remain  undivided,  and  the  pur- 
chaser of  one  of  the  parcels  acquired 
no  interest  in  the  mineral  rights.  See 
the  title  MINES  AND  MINERALS, 
vol.  9,  p.  82o. 
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P.    PROPERTY     SUBJECT     TO 
LIENS. 

In  Wright  v.  Strother,  76  Va.  857, 
where  some  of  the  cotenants  had  sold 
their  undivided  interest  in  lands  and 
reserved  liens  for  the  unpaid  pur- 
chase money,  it  v\ras  held,  that  the  ex- 
istence of  these  liens  on  the  undivided 
shares  does  not,  per  se,  prevent  a  par- 
tition of  the  property  among  the  own- 
ers, the  liens  being  considered  as  at- 
taching to  the  parcels  under  the  par- 
tition in  severalty.  See  the  title 
VENDOR'S  LIEN. 

Incumbrance  upon  Common  Property 
— Discharge  by  One  Cotcnant — Con- 
tribution. —  Where  a  cotenant  dis- 
charges an  incumbrance  upon  the  com- 
mon property,  and  pays  more  than  his 
share  of  the  purchase  price,  he  is  enti- 
tled to  ratable  contribution  from  his 
cotenants.  But  his  right  to  contribu- 
tion docs  not  accrue  until  suit  for  par- 
tition is  brought.  Grove  v.  Grove,  400 
Va.   556,   42   S.    E.   312. 

Apportionment  of  Debt. — In  a  suit  to 
enforce  a  vendor's  lien  reserved  on  land 
which  has  been  partitioned  amongst  the 
heirs  of  the  vendee,  it  is  not  error  to 
apportion  the  lien  ratably  amongst  such 
heirs,  and  decree  a  sale  of  their  re- 
spective shares,  where  it  appears  that 
the  share  of  each  heir  is  amply  good- 
for  his  proportion  of  the  lien,  and  the 
creditor  is  amply  protected  by  other 
reservations  in  the  decree  in  his  favor, 
and  is  not  unreasonably  delayed  in  the 
collection  of  his  debt.  Max  Meadows 
Land,  etc.,  Co.  v.  McGavock,  96  Va. 
I^i.  no  S.  E.  460;  4  Min.  Inst.  (3d  Ed.) 
1463. 

Lien  on  Share  of  One  Cotenant  Con- 
tinues after  Division. — An  incumbrance 
upon  the  undivided  share  of  one  of 
the  co-owners  will  continue  a  lien  upon 
his  share  when  set  apart  to  him  in 
severalty.  1  Bar.  Ch.  Pr.  (2d  Ed.) 
307;  Stevens  v.  McCormick,  90  Va.  735, 
19  S.  E.  742;  Martin  v.  Martin,  95  Va. 
26.  27  S.  E.  810;  Boggess  v.  Meredith, 
16  W.  Va.  L 


Incumbrance  upon  Share  of  Any 
Party  Statute.— Under  the  direct  pro- 
vision of  Code,  ch.  114,  courts  of 
equity  have  jurisdiction  of  suits  for  par- 
tition, and  have  power,  where  there  are 
liens,  by  judgment  or  otherwise,  on 
the  interest  of  any  party,  to  apply  the 
dividends  of  such  party  in  the  pro- 
ceeds of  sale  to  the  discharge  of  such 
lien.  Grove  v.  Grove,  100  Va.  566,  42 
S.  E.  312. 

Lien  of  Judgnent. — Judgment  not 
docketed  in  county  wherein  land  of  the 
debtor  lies,  and  is  sold  under  decree  in 
partition,  does  not,  upon  being  dock- 
eted in  said  county,  become  a  lien  upon 
bonds  for  the  purchase  money  in  hands 
of  assignee  who  has  no  notice  of  the 
judgment,  though  title  to  the  land  was 
retained,  and  those  bonds  being  per- 
sonalty, and  no  execution  had  been  is- 
sued. Logan  V,  Pannill,  90  Va.  11,  17 
S.  E.  744. 

Purchaser  of  land  under  decree  in 
county  wherein  it  lies  is  not  aflfected 
by  constructive  notice  of  judgment  in 
another  county  which  is  not  docketed 
in  former  county  until  after  sale  is  con- 
firmed and  purchase  money  paid, 
though  title  is  retained.  Logan  v.  Pan- 
nill. 90  Va.  11,  17  S.  E.  744.  See  gen- 
erally, the  title  JUDGMENTS  AND 
DECREES,  vol.  8,  p.  161. 

Q.    EQUITABLE  TITLE. 

In  Christian  v.  Christians,  6  Munf. 
534,  it  was  held,  that  in  decreeing  a 
partition  in  favor  of  a  plaintiflF  claim- 
ing by  equitable  title,  it  is  error  for  the 
court  to  direct  that  the  holders  of  a 
legal  title  stand  seized  of  the  plaintiffs 
part  to  his  use,  but  that  it  should  have 
ordered  them  to  convey  the  same  by 
deed  to  him  and  his  heirs.  See  ante, 
"Purchasers,"    III,    J,    7. 

R.    DEEDS  OF  PARTITION. 

See  also,  the  title  DEEDS,  vol.  4,  p. 
370. 
1.    Property   Conveyed. 

In  suit  to  divide  all  T.'s  real  estate, 
partition  was  made  of  land  conveyed 
in  1830  by  C.  to  T.,  and  bounded  in  part 
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by  Elizabeth  river,  and  designated  as 
lot  No.  36.  On  the  south  thereof  was 
marsh  land  and  the  boundary  was  un- 
certain. W.,  appointed  by  the  court  to 
ascertain  the  boundary,  reported  that 
the  lot  contained  all  the  marsh  land 
conveyed  in  1830,  by  C.  to  T.,  and  ex- 
tended to  low  water  mark;  and  that 
with  this  view  he  had  had  the  lot  sur- 
veyed and  a  plat  made,  which,  how- 
ever, did  not  give  the  exact  boundary; 
and  that  the  lot  lay  between  two  cer- 
tain other  parcels  claimed  by  parties 
in  the  report  mentioned.  The  court 
confirmed  the  report  and  decreed  the 
lot  to  be  sold,  describing  it,  as  the 
report  had  described  it.  It  was  sold; 
the  sale  was  confirmed  and  the  commis- 
sioners conveyed  it  to  the  vendors  of 
L.,  describing  it,  not  only  by  the  metes 
and  bounds,  but  also  by  the  general 
description  in  the  report  and  decree 
contained.  But  B.  and  others  claim 
that  none  of  the  marsh  land  conveyed 
by  C.  to  T.,  in  1830,  passed  by  the  deed 
to  L.,  except  the  part  embraced  within 
the  metes  and  bounds,  and  brought 
ejectment  for  so  much  as  was  not  so 
embraced.  Held,  the  deed  conveyed 
the  whole  marsh  land  down  to  low 
water  mark.  Byrd  v.  Ludlow,  77  Va. 
483. 

In  construing  a  deed,  its  entire  con- 
text must  be  considered,  the  descrip- 
tion by  metes  and  bounds,  and  also 
the  general  description,  as  lying  be- 
tween certain  other  known  parcels, 
Byrd  v.  Ludlow,  77  Va.  483. 

The*  deed  must  also  be  considered  in 
connection  with  W.'s  report  describ- 
ing the  lot  as  extending  down  to  low 
water  mark  and  generally  by  its  loca- 
tion, as  well  as  by  the  survey  and  the 
plat,  giving  metes  and  bounds,  but  not 
claiming  that  they  were  exact.  Byrd 
V.  Ludlow,  77  Va.  483,  484. 

And  so,  also,  must  the  decrees  be 
examined  as  showing  that  the  land  de- 
creed to  be  sold  and  the  sale  whereof 
was  confirmed,  was  the  land  described 
in    W.'s    report,    which    had    been    ap- 


proved. Byrd  v.  Ludlow,  77  Va.  483^ 
484. 

The  object  of  the  suit  was  to  divide 
all  the  real  estate  whereof  T.  died 
seized  and  possessed,  and  certainly 
none  was  intentionally  left  undivided. 
Byrd  v.   Ludlow,   77   Va.   483. 

A  call  in  a  deed  of  partition  "thence 
to  the  back  line  of  the  survey  such 
course  as  will  throw  500  acres  of  said 
1,000  acre  tract  below  said  division 
line."  The  "back  line"  as  508  poles 
long  and  a  straight  line  from  the  point 
given  to  the  extreme  or  upper  end  of 
the  "back  line"  will  not  include  the 
amount  of  500  acres  on  the  lower  side 
of  the  division  line.  Held,  that  as  nat- 
ural objects  and  fixed  lines  control 
magnetic  calls  and  distances,  it  would 
seem  that  the  call  for  the  "back  line** 
should  control  the  quantity.  Tomp- 
kins V.  Vintroux,  3  W.  Va.   148. 

2.   Registry  and  Recitals. 

S«e  generally,  the  title  RECORD- 
ING ACTS. 

The  statutes  of  registry  in  Virginia 
and  West  Virginia  require  the  recorda- 
tion of  all  deeds  or  decrees  partition- 
ing lands.     See  4  Min.  54,  65. 

A.  conveyed  lands  in  the  western 
part  of  the  state  to  S.  by  a  deed  dated 
December  13th,  1814,  which  was  re- 
corded the  25th  of  January,  1815,  in  the 
county  of  Hanover,  where  the  grantor 
lived,  but  not  in  the  county  where  the 
lands  lie.  This  deed  recites  that  A.  is 
the  heir  at  law  of  his  son.  to  whom  the 
lands  were  patented.  S.,  by  deed 
recorded  in  Kanawha,  conveyed  to  J. 
W.  and  W.  two-thirds  of  all  the  lands, 
wherever  'the  same  might  be  found, 
conveyed  by  A.  to  S.,  by  deed  dated 
13th  of  December,  1814,  and  recorded 
in  Hanover  county  court  25th  of  Jan- 
uary, 1815.  This  deed  refers  to  and 
recites  the  provisions  of  the  deed  from 
\.  to  S.  In  September,  1824.  J.  W. 
conveyed  to  P.  an  undivided  third  part 
of  a  tract  of  3,080  acres  of  land  in  Ma- 
son county,  which  his  deed  set  forth 
"wai    ieeded  to  J.  W.  by  S.,  and  is  of 
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record  in  the  clerk's  office  of  Kanawha 
county/*  This  deed  was  recorded  in 
Mason  county.  This  third  part  vested 
in  the  heirs  of  P.,  and  his  alienees,  H. 
and  B.  In  1845,  W.  conveyed  his  third 
part  of  this  land  in  Mason  to  H.,  who 
filed  a  bill  for  partition  against  the 
heirs  of  S.,  and  the  heirs  and  alienees 
of  P.  An  office  copy  of  the  deed  from 
A.  to  S.  was  filed  by  the  plaintiff  and 
was  excepted  to  by  the  defendants,  the 
heirs  and  alienees  of  P.;  and  B.  claimed 
part  of  the  land  under  a  patent  to  him- 
self issued  after  the  institution  of  this 
suit.  Held,  that  the  heirs  and  alienees 
of  P.,  who  claim  to  have  entered  into 
the  land  and  to  hold  under  the  deed 
from  A.  to  S.,  can  not  object  to  its 
valdity  for  want  of  registry  in  the 
county  of  Mason,  the  subsequent  title 
papers  having  referred  to  it  as  recorded 
in  the  county  of  Hanover.  Hannon  v. 
Hannah.  9  Gratt.  146. 

The  recitals  in  the  deeds,  subsequent 
to  the  deed  objected  to,  direct  atten- 
tion to  that  deed.  These  recitals  are 
evidence  against  parties  and  privies  in 
blood,  in  estate  and  law,  and  an  office 
copy  from  the  place  described  as  the 
place  of  record  is  good  evidence  in 
controversies  with  them.  Hannon  v, 
Hannah,   9   Gratt.    146. 

A  recital  in  a  deed  of  partition  that 
a  person  died,  and  that  the  parties  to 
the  deed  are  his  heirs,  is  not  evidence 
of  these  facts  against  strangers.  War- 
ren V.  Syme,  7  W.  Va.  474,  475. 
3.   Effect  of  Deeds  of  Partition. 

See  post,  "Effect  of  Partition,"  IV. 

S.     COMMISSIONERS. 

1.  Appointment  and  Qualification. 

The  number  of  commissioners  ap- 
pointed is  usually  five,  with  power  to 
any  three  of  them  to  act.  They  are 
directed  to  be  sworn  before  acting.  4 
Min.  Inst.  (3d  Ed.)  1464. 

2.  Removal. 

Where  special  commissioners  are  ap- 
pointed under  a  decree  of  court  to 
make  sale  of  lands,  and  an  unusual  de- 
lay occurs  on  the  part  of  such  commis- 


sioners in  carrying  out  said  decree,  and 
making  their  report,  the  court  will  or- 
dinarily award  a  rule  against  such  com- 
missioners, requiring  them  to  account 
for  the  ^  delay,  before  removing  them 
and  appointing  other  commissioners  to 
execute  the  decree.  Connell  v.  Wil- 
helm,  36  W.  Va.  598,  15  S.  E.  245,  246. 

3.  Rights,  Duties  and  Liabilities, 
a.   Rights. 
To  Purchase  at  the  Partition  Sale. — 

When  the  commissioner  appointed 
by  a  decree  in  a  partition  suit  to  sell 
the  land,  becomes  himself  the  pur- 
chaser, the  purchase  is  voidable  at  the 
election  of  any  party  interested  in  the 
land  sold.  And  the  law  is  the  same 
where  the  purchase  is  made  nominally 
by  a  third  person,  who  is. reported  by 
the  commissioner  to  the  court  as  the 
purchaser,  but  who  really  purchased 
for  the  commissioner  and  conveyed  the 
land  to  him  accordingly,  after  the  pur- 
chase as  reported  had  been  confirmed. 
Howery  v.   Helms,  20  Gratt.   1. 

A  bill  was  filed,  during  the  late  war, 
for  a  partition  of  real  estate  among 
coparceners,  some  of  whom  were  non- 
residents and  so  continued  until  after 
the  war,  and  were  proceeded  against 
by  publication.  A  decree  for  sale  was 
made  and  a  sale  made  under  it,  at 
which  M.  .became  nominally  the  pur- 
chaser. The  commissioner  reported  to 
the  court  he  had  made  the  sale,  that  M. 
was  the  purchaser,  and  desired  to  pay 
all  the  purchase  money  down,  without 
awaiting  the  terms  of  credit  provided 
by  the  decree,  and  that  he  had,  under 
a  provision  in  the  decree,  accepted  the 
purchase  money  from  him  accordingly. 
In  fact,  M.  was  only  nominally  the  pur- 
chaser, the  commissioner  himself  being 
the  real  purchaser,  to  whom  M.  con- 
veyed the  land  as  soon  as  the  sale  was 
confirmed.  The  sale  was  confirmed, 
and  the  shares  of  the  nonresident  par- 
ties were,  by  direction  of  the  court, 
invested  in  their  names  in  the  bonds 
of  Floyd  county,  issued  during  the  war. 
All    this    was    done    during    the    war. 
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After  the  war  the  nonresident  defend- 
ants, instead  of  appearing  in  the  origi- 
nal suit,  as  provided  by  §  13,  ch.  170, 
of  the  Code,  hied  their  original  bill, 
impeaching  the  original  sale,  and  ask- 
ing a  resale.  Held,  they  are  entitled 
to  tile  an  original  bill,  because  (1)  the 
commissioner,  by  purchasing  at  his  own 
sale,  did  an  act  which  a  court  of  equity 
treats  as  a  fraud  upon  the  parties  in- 
terested; (2>  by  reporting  to  the  court 
that  M.  was  the  purchaser,  and  con- 
cealing the  fact  that  he  was  himself 
the  real  purchaser,  he  was  guilty  of  an 
actual  fraud  upon  the  court  and  the 
nonresident  parties;  and  thereby  ob- 
tained from  the  court  a  confirmation 
of  the  sale,  which  might  not  otherwise 
have  been  decreed,  and  ought  not  to 
ha.vc  been,'  if  at  all,  without  further 
inquiry.     Howcry  v.   Helms,  20  Gratt. 

It  was  also  held,  in  Howcry  v. 
Helms,  20  Gratt.  1,  2,  that  the  invest- 
ments in  the  bonds  of  a  certain  county 
were  at  the  risk  of  the  purchaser,  and 
that  the  bonds  should  be  surrendered 
to  him  as  his  property,  the  obligees  be- 
ing required,  if  desired,  to  assign  them 
to  him  without  recourse. 

To  Receive  Purchase  Money. — In 
the  case  of  Finney  v.  Edwards,  75  Va. 
44,  it  was  held,  that  "under  the  terms 
of  the  decree  in  the  case,  and  the  con- 
dition of  things  at  the  time,  and  look- 
ing to  the  amount  in  which  the  com- 
missioners were  required  to  give  secu- 
rity before  acting,  their  authority  to 
receive  the  purchase  money  may  be 
implied."  Compare  Omohundro  v. 
Omohundro,  27   Gratt.   824. 

b.   Duties. 

As  to  the  duty  of  the  court  through 
its  commissioners  to  ascertain  what 
estate  exists,  see  ante,  "General  Rule," 
III,  J,  1. 

"Commissioners  when  once  they  are 
appointed,  no  matter  by  whom  nomi- 
nated, are  commissioners  for  all  the 
parties,  and  owe  to  them  and  the  court 
the  duty  of  fairness  and  impartiality." 


Per  Holt,  J.,  in  Ransom  v.  High,  37 
W.  Va.  838,  17  S.  E.  413.  See  also, 
Custis  V.  Snead,  12  Gratt.  260. 
I  Notice  to  Parties. — Commissioners  to 
!  irake  partition  of  lands  are  not  re- 
quired to  give  notice  to  the  parties  in- 
terested, though  they  usually  do  su. 
The  parties  have  their  day  in  court 
when  the  report  of  commissioners  is 
returned  to  the  court.  McClanahan  v. 
Hockman,  96  Va.  392,  31   S.  E.   516. 

Discretion  as  to  Allotment. — The 
allotment  of  their  respective  shares  to 
the  parties  entitled,  after  a  division  as 
equal  as  possible  has  been  made,  may 
•  be  determined  directly  by  the  commis- 
sioners; or  they  may  determine  by  lot 
the  share  which  each  shall  receive.  3 
Min.  Insts.  (4th  Ed.)  492;  2  Bar.  Ch. 
Pr.  1336  (2d  Ed.);  4  Min.  Inst.  (3d 
Ed.)  1464. 
c.    Liabilities. 

In  Omohundro  v.  Omohundro,  27 
Gratt.  824,  it  was  held,  that  a  commis* 
sioner  in  a  suit  for  partition  was  liable 
I  for  receiving  confederate  money  in 
payment  of  bonds  given  by  the  pur- 
chaser of  lands  sold  by  the  commis- 
sioner, on  the  ground  that  the  com- 
missioner had  no  authority  to  collect 
the   bonds. 

In  this  case  S.,  a  brother  of  the  com- 
missioner, who  was  ont  of  the  parties 
entitled  to  the  land  and  its  proceeds, 
induced  R.  to  collect  the  purchase 
money  of  the  land  sold,  and  to  sell  the 
balance,  both  to  be  received  in  con- 
federate currency,  and  to  lend  it  to 
him.  S.  was  a  party  to  the  breach  of 
trust  by  R.,  the  commissioner,  and  was 
responsible  for  it.  Omohundro  f. 
Omohundro,    27    Gratt.    824. 

Where  commissioners  appointed  to 
make  a  sale  of  land  under  a  decree  in 
a  partition  suit  collect  the  purchase 
money  without  authority  from  the  pur- 
chaser but  fail  to  remit  it  to  the  dis- 
tributees, it  is  held,  that  the  purchaser 
is  bound  to  pay  it  again,  but  may  look 
to  the  commissioners  for  reimburse- 
ment. Donahue  v.  Fackler,  21  W.  Va. 
124. 
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Heirs  residing  out  of  the  state,  hav- 
ing instituted  a  suit  for  a  sale  of  land 
descended  to  them,  and  the  same  hav- 
ing been  sold,  and  the  proceeds  being 
in  the  hands  of  a  commissioner  di- 
rected by  the  court  to  collect  them;  a 
creditor  of  the  ancestor  seeking  to  sub- 
ject these  proceeds  to  the  payment  of 
his  debt  should  apply  by  petition  to 
the  court  to  be  made  a  party  in  the 
cause,  and  to  have  the  fund  applied 
by  proceedings  in  that  cause  to  the 
payment  of  his  debt.  Or  if  he  pro- 
ceeds by  foreign  attachment  the  com- 
missioner should  be  a  party,  and  be 
restrained  by  the  endorsement  on  the 
process,  from  disposing  of  the  pro- 
ceeds. Or  if  the  creditor  proceeds 
against  .the  heirs  to  marshal  the  as- 
sets, there  should  be  an  injunction  to 
restrain  the  commissioner  from  pay- 
ing away  the  money  in  his  hands.  And 
the  commissioner  though  a  party  as 
administrator  of  the  debtor,  to  the 
creditor's  suit,  but  having  in  fact  no 
knowledge  of  the  object  of  it,  paying 
over  the  money  to  the  heirs  under  the 
order  of  the  court  whose  commissioner 
he  was,  will  not  be  affected  by  the 
lis  pendens  of  the  creditor's  suit  so  as 
to  be  held  liable  to  pay  it  over  again 
to  the  creditor.  Carrington  v.  Didier, 
8  Gratt.  260. 
4.   Report. 

Contents. — The  commissioner's  re- 
port should  show  that  they  were  sworn 
before  acting.  4  Min.  Inst.  (3d  Ed.) 
1464. 

The  commissioner's  report  must,  of 
course,  be  in  writing,  and  ought  to  de- 
scribe the  partition  which  they  have 
made,  by  metes  and  bounds,  with  pre- 
cision.    4   Min.    Inst.    (3d    Ed.)    1464 

It  is  not  necessary  in  order  that  there 
may  be  a  decree  of  sale  that  the  re- 
port of  commissioner  shall  show  that 
the  land  can  not  be  conveniently  par- 
titioned. Stevens  v.  McCormick,  90  Va. 
735,  19  S.  E.  742;  Zirkle  v.  McCue,  26 
Gratt.   517,   532. 

Presumption  of  Correctness. — It  is 
jiot  necessary  for  the  report  of  com- 


missioners to  make  partition  of  lands 
to  affix  a  money  value  to  the  lands  di- 
vided, or  any  part  of  them.  In  the 
absence  of  evidence  to  the  contrary, 
the  court  will  presume  that  the  repori 
of  such  commissioners  is  true  and  cor- 
rect. McClanahan  v.  Hockman,  96  Va. 
392,  31   S.  E.  516. 

Finality. — The  report  of  commission- 
ers in  a  partition  suit  is  not  final  and 
may  be  set  aside  by  the  court.  But 
when  the  court  is  asked  to  quash  or 
set  aside  the  report,  on  the  ground  that 
the  commissioners  erred  in  making 
their  allotments,  whereby  an  unequal 
partition  has  been  made,  it  will  not  do 
so  except  in  extreme  cases — cases  in 
which  the  partition  is  based  on  wrong 
principles,  or  it  is  shown  by  a  very 
clear  and  decided  preponderance  of  evi- 
dence, that  the  commissioners  have 
made  a  grossly  unequal  allotment. 
Henrie  v.  Johnson,  28  W.  Va.  190.  See 
also,  Dingess  v.  Marcum,  41  W.  Va. 
757,  24  S.  E.  624;  Ransom  v.  High,  37 
W.  Va.  838,  17  S.  E.  413;  Ogle  v. 
Adams,  12  W.  Va.  213 

The  findings  of  a  commissioner  in 
chancery  on  a  question  of  fact  will 
not,  as  a  rule,  be  disturbed  where  the 
evidence  is  conflicting,  and  it  appears 
that  the  evidence  was  taken  by  the 
commissioner  or  in  his  presence,  and 
he  has  thus  had  the  advantage  of  not- 
ing the  demeanor  of  the  witnesses,  and 
their  intelligence  and  manner  of  testi- 
fying. In  the  case  in  judgment  the 
findings  of  the  commissioners  estab- 
lishing title  in  appellees  by  adverse 
possession  are  fully  sustained  by  the 
evidence.  Lusk  z/.  Pelter,  101  Va.  790, 
45   S.   E.  333. 

Confirmation  of. — Upon  the  return- 
of  the  commissioners'  report,  showing, 
how  the  land  has  been  allotted  to  the 
parties  in  severalty,  if  there  is  no  suc- 
cessful objection  made  thereto,  a  final 
decree  is  made  confirming  the  report; 
or  if  a  sale  be  found  necessary,  order- 
ing it  to  be  made;  in  which  latter  case 
the  decree  is  not  entirely  final,  the 
cause  being  reserved  in  order  that  the 
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court  may  superintend  the  sale.  Sup- 
posing an  allotment  of  shares  to  the 
several  tenants  to  have  been  made  and 
confirmed,  the  decree,  independently 
of  statute,  directs  mutual  conveyances 
to  be  executed  by  the  parties  to  each 
other,  of  the  several  lots  assigned  to 
them  respectively.  2  Min.  Inst.  (4th 
Ed.)    493. 

Where  commissioners  of  sale  report 
to  the  court  that  it  is  impracticable  to 
partition  a  farm  so  as  to  subject  the 
interest  of  one  of  the  heirs  to  the  liens 
upon  it,  and  there  was  no  evidence 
produced  to  the  contrary,  it  was  proper 
for  the  court  to  confirm  the  report  of 
such  commissioners,  and  decree  the 
sale  of  the  whole  farm.  Beckham  v. 
Duncan,  1  Va.  Dec.  669. 

When  Improperly  Confirmed.  — 
Where  an  interlocutory  decree  in  a 
partition  suit  directed  the  commission- 
ers to  divide  the  land  equally  between 
the  co-owners,  and  instead  they  as- 
signed one-fifth  to  one  of  them  and 
left  the  residue  undivided,  it  was  held, 
that  the  commissioners  had  violated 
their  duty  and  it  was  error  to  confirm 
the  report.  Custis  v.  Snead,  12  Gratt. 
260. 

Exceptions  to. — An  exception  for 
lack  of  parties  to  the  report  of  com- 
missioners to  make  partition  is  not 
well  taken  when  the  record  fails  to  dis- 
close the  interests  of  such  parties.  Mc- 
Clanahan  v.  Hockman,  96  Va.  392,  31 
S.   E.  516. 

In  Martin  v.  Martin,  96  Va.  26,  27 
S.  E.  810,  it  is  held,  that  an  exception 
to  a  report  of  commissioners  to  divide 
lands  in  a  partition,  on  the  ground  that 
the  division  is  unequal  as  to  quality  and 
quantity,  but  which  fails  to  point  out 
the  inequality,  and  which  is  not  sup- 
ported by  proof,  should  be  overruled. 
See  also,  Ransom  v.  High,  37  W.  Va. 
838,  17  S.  E.  413, 

The  appellate  court  will  disregard  all 
errors  m  a  commissioners*  report  not 
excepted  in  the  court  below.  Beckham 
V.   Duncan,   1   Va.   Dec.   669. 

Exceptions   to  a   commissioner's   re- 


port recommitted  will  not  be  consid- 
ered in  hearing  the  case  on  a  second 
report,  unless  such  exceptions  be  made 
to  the  second  report.  Findley  v.  Find- 
ley,  42  W.  Va.  372,  26  S.  E.  433,  citing 
Carskadon  v.  Minke,  26  W.  Va.  729. 

Mistake  in. — Where  commissioners 
appointed  to  make  partition  by  mistake 
allotted  a  share  to  the  husband  instead 
of  the  wife,  and,  the  court  confirmed 
the  report,  no  conveyances  being  made, 
it  was  held,  that  the  husband  acquired 
no  title.  Boiling  v.  Teel,  76  Va.  487. 
5.    Compensation. 

Commissioner's  Fees. — In  the  case  of 
Cabell  V.  Cabell,  4  Hen.  &  M.  436,  437, 
the  commissioners  who  divided  land 
under  order  of  court  wer^  each  al- 
lowed five  dollars  per  diem  for  their 
services  as  such. 

T.    PLEADING  AND  PRACTICE. 

1.    Parties. 

a.    Creditors  and  Trustees. 

The  Virginia  rule  is  that  in  a  parti- 
tion suit  between  the  heirs  of  an  an- 
cestor, the  lien  creditors  of  such  an- 
cestor are  not  necessary  parties,  since 
their  interests  can  in  no  way  be  affected 
by  the  partition.  Martin  v.  Martin,  95 
Va.  26,  27  S.  E.  810;  Stevens  v.  McCor- 
mick,  90  Va.  735,  19  S.  E.  742;  1  Bar. 
Ch.  Pr.  (2d  Ed.)  214.  But  in  the  later 
case  of  Conrad  v.  Fuller,  98  Va.  16,  34 
S.  E.  893,  it  was  held,  that  both  the 
trustee  and  beneficiary  in  a  deed  of 
trust  on  real  estate  of  a  decedent  are 
necessary  parties  to  a  suit  for  a  sale 
and  partition  of  such  real  estate,  and 
that  it  is  error  to  decree  a  sale  thereof 
until  they  are  made  parties.  The  opin- 
ion in  this  case  though  apparently  con- 
flicting with  the  proposition  laid  down 
in  Martin  v.  Martin,  supra,  is  in  realty 
clearly  distinguished  therefrom.  In  the 
latter  case  there  was  no  sale — the  land 
being  partitioned  in  kind — while  in 
Conrad  v.  Fuller,  the  very  object  of 
the  suit  was  to  sell  the  land,  in  order 
to  pay  off  %  the  decedent's  debts  and 
wind  up  his  estate.  The  case  of  Con- 
rad  V.    Fuller    does   conflict,   however. 
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with  that  of  Stevens  v.  McCormick, 
supra. 

Mortgagees  and  judgment  creditors 
of  the  ancestor  are  not  affected  by  par- 
tition, and  are  not  necessary  parties 
to  the  suit  for  partition.  Martin  v> 
Martin,  95  Va.  26,  27  S.  E.  810. 

"Partition  does  not  affect  mortgagees 
and  judgment  creditors,  and  some  of 
the  authorities  go  so  far  as  to  say  that 
when  they  are  made  parties  to  a  suit 
for  that  purpose  and  in  the  capacity  of 
mortgagees  or  creditors,  the  bill  will 
be  dismissed,  as  to  them.  4  Minor's 
Inst,  p.  1213;  Barton's  Ch.  Pr.  290,  and 
cases  there  cited."  Martin  v.  Martin, 
95  Va.  26,  27  S.  E.  810. 

The  creditors  of  the  parties  inter- 
ested in  the  land  are  not  proper  parties 
in  a  partition  suit.  In  the  opinion  it 
IS  said:  "A  partition  never  affects  the 
interests  of  third  persons,  and  hence 
creditors  have  no  concern  with  it;  and 
if  they  are  made  parties  to  the  suit,  it 
will  be  dismissed  as  to  them.  2  Rob. 
(old)  Pr.  14;  Wotten  v.  Copeland,  7 
Johns.  Ch.  140;  Agar  v.  Fairfax,  17 
Ves.  533."  Stevens  v.  McCormick,  90 
Va.  735,  737,  19   S.   E.   742. 

Where  partition  has  been  made 
among  the  cotenants,  it  will  not  be  dis- 
turbed at  the  instance  of  the  lien  cred- 
itors, unless  they  show  that  it  is 
unequal  and  unfair  as  respects  the  secu- 
rity for  their  debts.  Wright  v.  Strother, 
76  Va.  857. 

In  West  Virginia,  judgment  cred- 
itors and  other  incumbrances  are  not 
necessary  parties  to  a  bill  for  parti- 
tion, even  where  a  sale  of  the  premises 
is  decreed,  unless  they  be  creditors  of 
a  deceased  person  who  was  a  tenant 
or  coparcener.  In  other  cases  it  is 
proper  to  sell  the  land  subject  to  the 
liens.  Childers  v.  Loudin,  51  W.  Va. 
559,  42  S.  E.  637. 

Deed  of  Trust. — In  a  suit  purely  for 
partition  of  land,  unless  a  sale  and  dis- 
tribution of  its  proceeds  are  sought,  a 
trustee  and  creditor  in  a  deed  of  trust 
are  not  necessary  parties.    Waldron  v. 


Harvey,  54  W.  Va.  608,  609.  46  S.   E. 
€03,  citing  2  Minor's  Inst.  418. 

In  the  case  of  Martin  v.  Martin,  95 
Va.  26,  27  S.  E.  810,  it  was  held,  that 
the  trustee  under  a  deed  of  trust  was 
not  a  necessary  party. 

b.  Husband  and  Wife. 

Widow. — If  the  widow  of  a  person 
who  died  seized  of  lands  of  which  par- 
tition is  sought,  is  alive  and  entitled  to 
dower,  she  should  be  a  party  to  the 
suit,  and  her  dower  should  be  assigned 
to  her  and  partition  made  of  the  resi- 
due. It  is  error  to  proceed  in  her  ab- 
sence, and  make  partition  of  the  lands 
subject  to  her  right  of  dower.  Custis 
V.  Snead,  12  Gratt.  260;  1  Bar.  Ch.  Pr. 
(2d  Ed.)   215. 

But  if  a  testator  devise  to  his  widow 
"her  living"  upon  a  tract  of  land,  dur- 
ing her  life;  and  the  same  land  to  one 
of  his  sons  in  fee  simple;  a  bill  in 
equity  lies,  for  partition  of  the  land 
among  the  heirs  of  that  son,  in  the 
widow's  lifetime,  and  without  making 
her  party;  for  the  decree  will  be  made, 
"subject  to  her  rights."  McClintic  v, 
Manns,  4  Munf.  328;  1  Bar.  Ch.  Pr. 
(2d   Ed.)   215. 

Husband.— Where  one  of  the  chil- 
dren who  had  refused  to  come  into  the 
first  division  of  her  father's  estate  died, 
after  the  death  of  her  mother,  leaving 
children,  it  was  held,  that  her  husband 
is  a  proper  party  plaintiff  in  a  suit  for 
partition  of  the  dower  land  of  his  wife's 
mother.  Persinger  v.  Simmons,  25 
Gratt.  238. 

c.  Infants. 

It  is  not  necessary  to  summon  the 
infant  owners  in  a  partition  proceed- 
ing, but  the  court  may  appoint  a  guard- 
ian ad  litem  to  defend  them.  1  Bart. 
Ch.  Pr.  (2d  Ed.)  215;  Parker  v.  Mc- 
Coy, 10  Gratt.  594.  See  generally,  the 
title  INFANTS,  vol.  7,  p.  461. 

d.  Persons  Unknown  or  Disinterested 

or  Whose  Interest  Is  Uncertain. 
Parties   Unknown. — If   the   name   or 
share  of  any  person  interested  Tn   the 
subject   of   the   partition   be   unknown. 
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so  much  as  is  known  in  relation  thereto 
shall  be  stated  in  the  bill,  and  the  per- 
sons unknown  may  be  made  defendants 
ky  the  general  description  of  parties 
unknown;  and,  on  affidavit  of  the  fact 
that  the  names  are  unknown,  aji  order 
of  publication  may  be  entered  against 
them  as  against  nonresidents.  Va. 
Code,  1873,  ch.  120,  §  4;  Va.  Code,  ch. 
1«6,  §  10;  Va.  Code,  1887,  ch.  114,  § 
2567;  Va.  Code,  ch.  158,  §  3230.  4  Min. 
Inst.    (3d   Ed.)    1462. 

Former  Co-Owner. — A  person  who 
had  formerly  been  a  co-owner  of  prop- 
erty sought  to  be  partitioned,  but  who 
has  since  alienated  his  interest  and  re- 
ceived the  price  therefot,  need  not  t>e 
made  a  party  to  the  suit.  Fore  v.  Fos- 
ter, 86  Va.   104,  9  S.   E.  497. 

Persons  Whose  Interest  Is  Uncer- 
tain.— When,  in  a  partition  suit,  it  ia 
uncertain  whether  or  not  certain  per- 
sons have  an  interest  in  land,  it  is  er- 
ror to  decree  a  sale  of  such  land  with- 
out making  such  persons  parties  to  the 
sttit.  Donahue  v.  Fackler,  21  W.  Va. 
124.  But  when  it  is  clear  that  certain 
persons  have  no  interest  in  the  land  to 
he  partitioned,  such  persons  need  not, 
of  course,  be  made  parties.  Cooper  v. 
Hepburn,  15  Gratt.  551. 
S.  BiU. 
a.  Sufficiency  and  Amendment. 

In  Moore  v.  Harper,  27  W.  Va.  362, 
it  was  held,  that  notwithstanding  a  bill 
for  partition  contains  many  vai^ue  and 
irrelevant  allegations,  it  will  not  be 
held  bad  on  demurrer,  if  taken  as  a 
whole  it  states  facts  which  entitle  the 
plaintiff  to   relief. 

A  bill  averring  that  plaintiff,  under  a 
duly  probated  will,  is  entitled  to  part 
of  a  tract  of  land  held  by  defendant 
owning  the  other  part,  under  the  same 
will,  and  praying  for  partition,  is  suffi- 
cient, though  it  fails  to  aver  that  de- 
fendant purchased  his  part  with  notice 
of  plaintiff's  claim;  it  sufficiently  ap- 
pearing that  defendant  was  put  on  in- 
quiry, and  being  bound  to  make  it,  was 
affected  with  knowledge  of  all  he  might 
have  discovered  had  he  done  his  duty. 


Davis  V.  Tebbs,  81  Va.  600;  Efiinger  v. 
Hall,  81   Va.  94. 

Misspelled  Name.— In  a  bill  for  par- 
tition the  defect  of  a  misspelled  name 
is  cured,  by  service  of  process  on  the 
proper  person,  and  amending  the  bill 
by  inserting  the  correct  spelling.  Mar- 
tin V,  Martin,  95  Va.  26,  27  S.  E.  810. 
See  generally,  the  title  AMEXD- 
MEXTS,  vol.  1,  p.  316. 

b.  Averment  and  Deraignment  of  Title, 

An  allegation  that  the  ancestor  died 
seized  and  possessed  of  a  tract  of  land 
and  that  the  complainant  and  the  de- 
fendants are  his  only  heirs,  is  a  suffi- 
cient averment  of  the  title  of  the  par- 
ties in  a  suit  for  partition.  Martin  v. 
Martin,  95  Va.  26,  27  S.  E.  810. 

Deraignment  of  Title — In  a  bill  in 
equity  for  partition  it  is  not  necessary 
to  make  a  formal  deraignment  of  title, 
or  any  deraignment  further  than  is 
necessary  to  show  how  the  parties  be- 
came co-owners  and  are  entitled  to 
partition.  Ransom  v.  High,  37  W.  Va. 
838,  17  S.  E.  413;  Martin  v.  Martin,  95 
Va.  26,  27  S.  E.  810;  Hannon  v.  Han- 
nah, 9  Gratt.  146;  1  Bart.  Ch.  Pr.  (2d 
Ed.)  300. 

c.  Multifariousness. 

See  also,  the  title  MULTIFA- 
RIOUSNESS, ante,  p.  130. 

Rents  and  Profits.— A  bill  for  parti- 
tion is  not  rendered  multifarious,  by  a 
mere  prayer  for  an  accounting  of  rents 
and  profits.  Humphrey  v.  Foster,  la 
Gratt.  653;  Rust  v.  Rust,  17  W.  Va.  901. 

In  Snavely  v.  Harkrader,  29  Gratt. 
112,  it  was  held,  that  where  part  of  the 
relief  prayed  for  is  such  as  could  not 
possibly  be  given  in  that  suit,  the  court 
will  consider  the  bill  as  if  that  part 
were  not  in  it,  and  overrule  a  demurrer 
for  multifariousness. 

Prior  to  the  statute  empowering  the 
court  to  try  title  to  the  land  in  a  par- 
tition suit,  it  was  held,  that  a  bill  in 
equity,  which  included  many  defend- 
ants who  had  distinct  interests,  was 
multifarious.  Stuart  v.  Coalter,  4  Rand. 
74;  Currin  v.  Spraull,  10  Gratt.  145. 
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5.  Right  to  Partition  upon  Bill  for  Spe- 

cific Performance. 

Where  two  parties  purchase  land 
jointly  and  one  of  them  claims  that  he 
is  entitled  under  an  agreement  between 
them  to  the  larger  portion  of  the  land, 
and  files  a  bill  for  a  specific  perform- 
ance of  the  agreement  and  a  partition 
of  the  land  accordingly,  it  was  held  that 
though  the  plaintiff  fail  in  this  the 
court  may  go  on  and  make  a  partition 
according  to  the  legal  rights  of  the 
parties.  Jarrett  v.  Johnson,  11  Gratt 
327. 

4.    Motion  or  Petition. 

Though  the  proceeding  in  partition 
may  be  and  usually  is  by  bill,  it  is  not 
necessarily  so,  but  may  be  by  petition 
or  motion,  and  the  parties  being  sum- 
moned the  evidence  may  be  heard  in 
court,  and  the  necessary  orders  and 
proceedings  may  be  made  and  had 
thereon.  Parker  v.  McCoy,  10  Gratt. 
5f4. 

6.  Answer. 

Tax  Sale. — In  a  suit  for  partition  of 
land,  brought  by  one  claiming  under 
an  invalid  tax  deed,  the  defendant  may 
allege  in  his  answer,  as  new  matter 
constituting  a  claim  for  affirmative  re- 
lief, the  defects  in  said^tax  sale  and 
deed,  and  ask  that  the  same  be  set 
aside,  and  such  relief  may  be  granted 
in  such  suit.  Collins  v.  Sherwood,  50 
W.  Va.  133,  40  S.  E.  603. 

Affirmative  Matter  —  Irrelevancy. — 
When  an  answer  to  a  bill  in  chancery 
filed  for  partition  of  lands  sets  up  af- 
firmative matter  and  prays  relief 
thereon,  and  there  is  a  demurrer  filed 
to  so  much  of  said  answer,  as  sets  up 
such  affirmative  matter  and  prays  relief 
thereon,  it  is  not  error  for  the  court  to 
sustain  such  demurrer,  if  it  appears  to 
the  court  upon  the  face  of  such  an- 
swer,  that  such  affirmative  matter  is 
foreign  to  the  purposes  and  object  of 
the  original  bill  in  the  cause  and  not 
germane  thereto,  or  not  in  anywise 
connected  therewith  and  not  properl> 
Iq  defense  of  any  matter  or  material 


allegations  of  the  original  bill.  Rust 
V.   Rust,  17  W.  Va.  901. 

Identification  of  Land.— Where  the 
answer  and  exhibits  identify  the  land 
held  by  defendant  with  the  land 
claimed  by  plaintiff  in  his  bill,  there  is 
no  need  for  proof  on  that  point.  Davis 
V.   Tebbs,   81    Va.   600. 

Demand  for  Specific  Performance. — 
In  this  case  it  was  held,  that  though  a 
demand  for  specific  performance  was. 
set  up  by  answer  to  a  bill  asking  foi 
partition,  it  was  still  an  application  for 
equitable  aid,  and  was  to  be  governed 
by  the  settled  rules  appropriate  to  bills 
for  specific  performance;  and  the  court 
would  not  leave  the  party  setting  up 
such  demand  to  bring  his  suit,  but 
would  terminate  the  controversy,  b> 
adjudicating  the  rights  of  the  parties^ 
and  administering  such  relief  as  might 
be  appropriate  to  the  equity  forum. 
Booten  v.   Scheffer,  21    Gratt.   474. 

In  Lightner  v.  Lightner,  2  Va.  Dec. 
258,  the  court  said:  "The  demand  for 
specific  performance  may  be  set  in 
an  answer  to  a  bill  asking  partition, 
but  it  is  still  an  application  for  equi- 
table aid,  and  is  to  be  governed  by  set- 
tled rules  appropriate  to  bills  for  spe- 
cific performance.  Booten  v.  Scheffer,, 
21  Gratt.  474."  Sec  generally,  the  title 
SPECIFIC  PERFORMANCE. 

6.  Abatement  and  Revival  of  Suit. 

If  the  plaintiff  in  a  partition  suit  dies 
before  any  decree  in  the  cause,  leaving 
a  widow  and  infant  child,  the  suit  may 
be  revived  in  their  name;  and  neither 
a  bill  nor  a  scire  facias  is  necessary,  but 
it  may  be  revived  upon  their  motion 
without  notice.  Code,  ch.  173,  §  4,  p. 
718.     Wilson  V.  Smith,  22  Gratt.  493. 

Where  Land  Is  Sold  Pending  Suit. — 
If  the  plaintiff,  after  the  institution  of 
a  suit  to  partition  land,  sells  the  land> 
the  case  properly  proceeds  in  his  name^ 
as  though  no  such  sale  had  taken  place, 
Gillespie  v.  Bailey,  12  W.  Va.  70. 

7.  Dismissal  of  Suit. 

Where  an  executrix,  empowered  by 
the  will  to  sell  and  convey  the  testa* 
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tor's  land  in  fee  simple,  sold  a  tract  of 
said  land  accordingly,  it  is  held,  that  a 
suit  brought  after  her  death  to  have 
partition  among  the  devisees  under  the 
will  should  be  dismissed.  John  v. 
Barnes,  21  W.  Va.  498,  499. 

Dismissal  of  Bill  without  Prejudice. 
— In  1835,  M.  gave  his  two  daughters, 
Jane  and  Margaret,  the  remnant  of 
1,000  acres  of  land,  amounting  to  300 
or  400  acres.  Margaret  desired  her 
portion  in  something  else  and  disposed 
of  her  undivided  moiety  to  J.,  her 
brother.  Jane  married  and  she  and 
her  husband  took  possession  of  one  end 
of  the  tract.  J.  obtains  title  to  Mar- 
garet's undivided  moiety,  and  by  agree- 
ment, in  1838,  a  division  line  is  run 
partitioning  the  land  between  the  par- 
ties in  interest,  to  which  Jane,  then 
married  to  G.,  never  fully  gave  her  con- 
sent, although  she  stood  by  and  seem- 
ingly acquiesced  in  a  sale  of  J.'s  por- 
tion to  B.  &  H.,  in  1843,  who  took 
possession  and  cleared  up  to  the  par- 
tition line.  Afterwards,  in  1851,  Jane 
and  her  husband  brought  suit  for  a 
partition  and  obtained  a  decree,  assign- 
ing to  them  parts  of  the  land  sold  by 
J.  to  B;  &  H.  Held,  that  the  court 
below  should  have  dismissed  the  bill, 
but  without  prejudice  to  the  rights  of 
Jane  or  her  heirs,  as  she  and  her  heirs 
are  not  bound  by  the  fraudulent  acts 
of  her  husband,  G.,  nor  has  she  in  any 
other  way  lost  or  surrendered  her  right 
to  a  fair  and  equitable  partition  of  the 
land  in  question.  Heavener  v,  God- 
frey, 3  W.  Va.  426. 

The  bill  filed  by  an  heir  in  the  case 
of  Hurt  V.  Jones,  75  Va.  341,  being 
purely  for  partition  of  the  land,  not 
n<  ticing  a  prior  suit  in  which  the  land 
h;id  been  sold,  and  the  court  holding 
that  the  heir  has  no  title  to  the  land, 
slie  is  not  entitled  under  the  prayer 
lor  general  relief  to  have  a  decree 
against  the  purchaser  for  the  money, 
«vcn  if  the  heir  is  entitled  to  it;  nor  is 
k  a  case  in  which  the  plaintiff  will  be 
fermitted  to  file  an  amended  and  sup- 
plcn.cntal   bill,   to   recover   the   money. 


But  this  bill  will  be  dismissed  without 
prejudice. 

Ineffectual  PsrtitioiK — In  Nye  v. 
Lovitt,  92  Va.  710,  24  S.  E.  345,  it  is 
held,  that  where  an  ineffectual  partition 
has  been  made,  each  joint  tenant  is 
still  seized  of  his  individual  share  in 
the  whole,  and  can  not  recover  more  in 
an  action  of  ejectment. 

8.   Evidence. 

Where  a  parol  partition  of  land  is 
relied  upon  in  defense  of  a  bill  for  par- 
tition filed  by  one  of  the  heirs,  who 
was  a  married  woman,  and  whose  hus- 
band acted  for  her  in  the  making  of  the 
partition,  the  burden  of  proof  is  on  de- 
fendant to  show,  not  only  that  the  par- 
tition was  made,  but  also  which 
particular  lot  was  assigned  to  the  wife; 
and  hence,  where  the  wife  was  one  of 
nine  heirs,  it  was  insufficient  to  show 
merely  that  two  lots  of  the  land  were 
assigned  to  her  and  a  coheir  jointly. 
Brooks  V.  Hubble,  2  Va.  Dec.  529. 

Where  commissioners  of  sale  report 
to  the  court  that  it  is  impracticable  to 
partition  a  farm  so  as  to  subject  the 
interest  of  one  of  the  heirs  to  the  liens 
upon  it,  and  there  was  no  evidence  pro- 
duced to  the  contrary,  it  was  proper 
for  the  coui»t  to  confirm  the  report  of 
such  commissioners,  and  decree  the 
sale  of  the  whole  farm.  Beckham  r. 
Duncan,  1  Va.  Dec.  669. 

Identification  of  Land. — Where  the 
answer  and  exhibits,  in  a  suit  for  par- 
tition, identify  the  land  held  by  the  de- 
fendant with  the  land  claimed  by  the 
plaintiff  in  his  bill,  there  is  no  need 
for  proof  on  that  point.  Davis  v. 
Tebbs,  81  Va.  600. 

Proof  of  Title.— Where  both  parties 
claim  under  the  same  third  person,  it 
is.  sufficient  to  prove  the  derivation  of 
title  from  him,  without  proving  his 
title.    Hannon  v.  Hannah,  9  Gratt.  146. 

Admission. — Where  a  party  defend- 
ant admitted  in  a  petition  the  heirship 
of  certain  other  parties,  .it  was  held, 
that  he  could  not  avoid  the  conse- 
quences  of   that   admission   by   calling 
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in  his  answer  for  proof  of  the  fact  thus 
admitted.  McClanahan  v.  Hockman, 
96  Va.  392,  31  S.  E.  516. 

9.   Decrees. 

See  also,  post,  "Effect  of  Erroneous 
Decree  When  Not  Appealed  from," 
III,  T,  10,  d. 

a.  Interlocutory  Decrees. 

A  decree  merely  defining  the  respec- 
tive interests  of  the  parties,  in  a  par- 
tition suit  and  leaving  something 
further  to  be  done,  is  an  interlocutory 
and  not  a  final  decree  and  may  be  al- 
tered in  the  sound  discretion  of  the 
court.  Wright  v,  Strother,  76  Va.  857. 
See  generally,  the  title  JUDGMENTS 
AND  DECREES,  vol.  8,  p.  161. 

Upon  a  bill  for  partition  of  land,  a 
person  who  claims  part  thereof  by  ad- 
verse title,  being  made  one  of  the  de- 
fendants, for  the  purpose  of  obtaining 
a  surrender  of  title  deeds,  and  a  con- 
veyance of  such  part,  from  him  if  the 
court  decree  against  him,  that  the  said 
deeds  "be  set  aside  and  declared  void, 
and  "that  the  title  of  the  complainants 
to  the  lands  in  the  bill  mentioned,  be 
quieted;"  and,  by  consent  of  parties, 
the  cause  be  continued  as  to  the  other 
defendants;  quare,  whether  such  decree 
be  final,  or  interlocutory  as  to  him. 
Alexander  v,  Coleman,  6  Munf.  328. 

b.  Relief  upon  Bill. 

Bill  Purely  for  Partition.— In  a  bill 
purely  for  the  partition  of  land  not  no- 
ticing a  prior  suit  in  which  the  land 
was  sold,  the  court  holding  that  the 
plaintiff  has  no  title  to  the  land,  she 
is  not  entitled  under  the  prayer  for 
general  relief  to  have  a  decree  against 
the  commissioners  for  the  proceeds  of 
sale,  even  though  she  be  entitled  to 
them;  nor  is  it  a  case  in  which  the 
plaintiff  will  be  permitted  to  file  an 
amended  and  supplemental  bill  to  re- 
cover the  money.  Hurt  v.  Jones,  75 
Va.  341,  342. 

Account  of  Rents  and  Profits. — On  a 
bill  claiming  a  share  of  a  tract  of  land 
and  asking  for  partition  and  for  gen- 


eral relief,  the  plaintiffs  right  to  par- 
tition being  established,  under  the 
prayer  for  general  relief  there  may  be 
a  decree  for  an  account  of  rents  and 
profits.     Rust  V.  Rust,  17  W.  Va.  901. 

c  Consent  Decrees. 

Confirniaticm.  —  Where  commission- 
ers appointed  under  a  decree  to  make 
a  partition  between  two  part  owners 
of  a  tract  of  land  report  such  real  es- 
tate as  partitionable,  and  divide  the 
same  between  said  parties  by  actual 
survey,  as  shown  by  a  plat  returned 
with  their  report  showing  the  number 
of  acres  to  which  the  parties  are  re- 
spectively entitled,  said  parties  may,, 
by  consent  decree,  without  awaiting 
the  confirmation  of  said  report  of  par- 
tition, agree  that  said  land  may  be  sold 
by  commissioners  appointed  by  decree 
of  the  court  as  an  entire  tract,  or  in 
separate  tracts,  as  described  in  said  plat 
and  report;  and  if  at  such  sale,  made 
under  such  consent  decree,  the  land 
that  had  been  allotted  to  W.  in  said 
report  (against  whose  interest  liens  to 
the  amount  of  its  valUe  exist)  is  pur- 
chased by  C,  against  whose  parcel  no 
liens  exist,  the  court  may  confirm  said 
sale  to  C.  without  awaiting  the  sale  of 
the  entire  tract;  and  if  the  court  subse- 
quently, on  motion,  confirms  said  par- 
tition as  to  the  parcel  allotted  to  C 
it  will  not  be  regarded  as  error,  and  W. 
by  his  laches  and  acquiescence  in  the 
action  of  said  commissioners,  is  es- 
topped from  objecting.  Connell  v. 
Wilhelm,  36  W.  Va.  598,  15  S.  E.  245. 

By  Counsel. — In  a  suit  for  partition 
of  real  estate  by  W.  against  L.,  W. 
dies,  and  the  suit  is  revived  in  the  name 
of  his  widow  and  infant  son.  The 
counsel  employed  by  W.  will  be  pre- 
sumed, in  the  absence  of  evidence  to 
the  contrary,  to  be  continued  as  coun- 
sel in  the  cause;  and  a  decree  for  a 
sale  of  the  property  entered  upon  the 
consent  of  the  counsel  is  a  valid  decree, 
and  the  sale  under  the  decree  will  be 
sustained.  Wilson  v.  Smith,  22  Gratt. 
493. 
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^.    Effect  of  Partition  Decrees. 
<1)    Personal  Estate  of  Widow. 

After  the  death  of  a  testator,  one  of 
the  devisees  brings  a  suit  to  obtain  a 
partition  of  real  estate  and  distribution 
of  the  personal  estate.  The  court  as- 
signs the  widow  one-third  of  the  real 
estate  **for  and  during  the  term  of  her 
natural  life,"  and  decrees  payment  to 
her  of  one-third  of  the  personal  estate 
by  the  executor  without  words  of  qual- 
ification. Held,  as  it  was  not  neces- 
sary in  that  case  to  determine,  what 
estate  in  the  personalty  the  widow  took 
under  the  will,  she  being  entitled  to 
the  possession  of  it  in  any  event,  such 
■decree  is  not  res  judicata  of  the  quan- 
tity of  estate  in  the  personalty  she  took 
under  the  will.  Houser  v.  Ruffner,  18 
W.  Va.  244. 
<8)    Rents  and  Profits. 

Where  the  plaintiff  files  a  bill  in 
equity  for  partition  and  rents  and 
profits  of  land,  and  the  defendant  does 
not  claim  in  his  answer  that  he  has 
made  improvements  on  the  land,  par- 
tition of  which  is  sought  by  the  plain- 
tiff, for  which  he  should  be  allowed  in 
whole  or.  part  against  the  plaintiff,  etc., 
the  court  by  its  decree  decides  the 
right  to  partition  in  favor  of  plaintiff, 
and  in  and  by  said  decree  directs  one 
of  its  commissioners  to  ascertain  the 
annual  rents  and  profits  of  the  land, 
with  which  the  defendant  should  be 
charged  without  any  direction  to  the 
commissioner  to  ascertain  the  value  of 
improvements  made  on  the  land.  Held, 
that  under  the  state  of  the  case  this 
Avas  not  error  in  the  court  below,  for 
which  the  decree  of  reference  will  be 
reversed.  Ogle  v.  Adams,  12  W.  Va. 
^13,  214. 

Further,  that  such  decree  of  refer- 
ence does  not  preclude  the  defendant 
from  proving  before  the  commissioner 
such  improvements,  and  the  value 
thereof,' as  to  which  the  defendant  may 
be  entitled  against  the  plaintiff.  Ogle 
V.  Adams,  12  W.  Va.  213,  214.  See 
also,  ante,  "Rents  and  Profits,"  III, 
J,  10. 


(S)    Settlement  of  Administration  Ac^ 
counts. 

Settlements  of  accounts  of  adminis- 
trator, and  decree  confirming  same,  he 
not  being  party,  and  no  matter  touch- 
ing such  accounts  or  his  administration 
appearing  in  the  bill,  will  not,  on  the 
ground  of  res  judicata,  bar  a  bill 
brought  to  surcharge  and  falsify  suc'i 
account  by  those  who  were  parties  to 
the  suit  in  which  such  settlement  was 
made.  An  order  of  reference  in  such 
cause  provides  for  certain  objects  of 
reference,  but  not  for  such  settlement. 
.After  specifying  such  objects,  it  con- 
tains a  clause  requiring  the  commis- 
sioner to  report  upon  such  other  mat- 
ters as  he  may  deem  pertinent  or  any 
party  require.  Such  clause  will  not 
justify  such  settlement,  it  not  being 
pertinent  for  want  of  matter  touching 
it  in  the  bill.  Bland  v.  Stewart,  35  W. 
Va.  518,  14  S.  E.  215. 
e.    Partition  Decree  as  Evidence. 

R.  C.  and  others  being  tenants  in 
common  of  certain  lands,  and  R.  C. 
having  sold  a  part  thereof  to  E.  W. 
and  others,  a  decree  for  partition  ob- 
tained by  the  other  tenants  against  R. 
C.  in  a  suit  commenced  subsequently 
to  the  sale,  is  no  evidence  in  their 
favor  in  an  action  of  ejectment  brought 
by  them  against  the  vendees  who  were 
n«  parties  to  the  suit  for  partition. 
Carter  v.  Washington,  2  Hen.  &  M. 
345.  See  also,  Flesher  v.  Mitchell,  5 
W.  Va.  59. 

Record  Admissible.— The  plaintiff 
who  claimed  under  one  of  the  heirs  of 
K.  offered  in  evidence  a  record  of  a 
suit  for  partition  of  K.'s  lands  amongst 
his  heirs.  This  record  showed  that 
there  had  been  a  decree  appointing 
commissioners  to  lay  off  and  assign  to 
the  heirs  respectively,  their  shares  of 
said  lands,  and  that  these  commission- 
ers had  performed  the  duty,  and  made 
their  report  to  the  court,  accompanied 
by  a  plat  of  the  division,  which  report 
and  plat  were  ordered  to  be  recorded. 
Held,  the  record  is  admissible  evidence 
that   partition   had   been   made   by   the 
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final  decree  of  the  court  amongsj  said 
heirs.  Shanks  v.  Lancaster,  5  Gratt. 
110. 

f.   Enforcement  of  Decree. 

It  is  well  established  that  a  court  of 
equity  always  has  jurisdiction  to  carry 
into  effect  its  own  decrees  and  is  not 
functus  officio  until  the  decree  is  ex- 
ecuted by  delivery  of  possession.  New- 
man V.  Chapman,  2  Rand.  93,  106. 
Where  a  person  not  a  party  to  the  suit 
is  in  possession  of  the  property,  and 
refuses  to  give  it  up,  the  usual  course  of 
the  court  is  to  make  a  rule  upon  such 
person,  and,  unless  he  show  a  para- 
mount title  in  himself,  to  order  the 
property  to  be  delivered  up,  and  to  en- 
force such  order  by  attachment,  if 
necessary.  Trimble  v.  Patton,  5  W. 
Va.  432,  435,  citing  Com.  v.  Ragsdale, 
2  Hen.  &  M.  8.  To  the  same  effect,  the 
principal  case  is  cited  in  Paxton  v. 
Rucker,  15  W.  Va.  547,  552;  William- 
son  V.  Russell,  18  W.  Va.  623;  Com. 
V.  Ragsdale,  2  Hen.  &  M.  8. 

10.   Appeal, 
a.   In  General. 

Decree  for  sale  of  land  in  partition 
suit,  though  interlocutory,  is  appeal- 
able under  Co^e,  §  3454,  as  it  requires 
change  of  title  and  possession,  espe- 
cially where  it  settles  the  principles  of 
the  cause*.  Stevens  v.  McCormick,  90 
Va.  735,  19  S.  E.  742.  The  court  says: 
**A  decree  of  sale,  as  a  general  rule, 
contemplates,  and,  therefore,  in  the 
sense  of  the  statute,  requires,  a  change 
both  of  title  and  possession;  and,  be- 
sides, the  decree  in  question  settles  the 
principles  of  the  cause;  so  that  upon 
both  of  these  grounds  the  decree,  al- 
though interlocutory  in  its  nature,  is 
an  appealable  decree.  Code,  §  3454; 
Shannon  v.  Hanks,  88  Va.  338,  13  S.  E. 
437."  Stevens  v.  McCormick,  90  Va. 
735,    736,    19    S.    E.    742. 

Delay  and  Neglect. — The  delay  and 
neglect  of  the  parties  appealing  in  the 
case  of  Chinn  v.  Murray,  4  Gratt.  348, 
does  not  amount  to  an  abandonment 
of  their  case;  or  deprive  them  of  the 


right  to  have  the  decree  reversed,  if 
erroneous. 

Interlocutory  Decrees. — A  decree,  di- 
recting the  surveyor  to  make  partition 
of  a  tract  of  land,  and  to  make  report, 
is  not  final,  and  can  not  be  appealed 
from.     Young  v.  Skipwith,  2  Wash.  300. 

Objections  to  the  rent  and  amount 
thereof  were  urged  in  this  case  but 
they  were  not  covered  by  any  excep- 
tion filed  to  the  report  of  the  com- 
missioner. The  court  said:  "Errors 
in  the  details  of  a  decree  for  an  ac- 
count are  not  a  proper  subject  for  an 
appeal  and  correction  in  the  appellate 
court;  but  they  may  be  corrected  by 
exceptions  to  the  commissioner's  re- 
port. Humphrey  v.  Foster,  13  Gratt. 
653.  Of  course  this  means  by  proper 
and  sufficient  exceptions.  And  on  this 
subject,  see  McCarty  v.  Chalfant,  14 
W.  Va.  531,  558,  559."  Rust  v.  Rust, 
17  W.  Va.  901,  912. 

Quaere  as  to  Decree  Final  as  to  One. 
— Quaere,  whether  an  appeal  can  not  be 
taken  as  of  right,  from  a  decree  which 
is  final  as  to  one  of  the  defendants, 
whose  claim  is  adverse  to  that  of  the 
plaintiffs  and  all  the  other  defendants 
as  to  whom  the  cause  is  continued  in 
court.  Alexander  v.  Coleman,  6  Munf. 
328. 

b.    Failure  to  Object  in  Lower  Court. 

An  objection  that  a  decree  in  parti- 
tion had  not  been  recorded  in  the 
county  where  the  land  lies,  not  having 
been  taken  advantage  of  in  the  lower 
court,  can  not  be  made  for  the  first 
time*  in  the  appellate  court.  Wynn  v. 
Harman,  5   Gratt.  157. 

In  a  suit  for  partition,  the  court  has 
no  authority  to  order  a  sale  of  the  land, 
unless  it  is  made  to  appear  by  an  in- 
quiry before  a  commissioner,  or  other- 
wise, that  partition  can  not  be  made  in 
some  of  the  modes  provided  by  stat- 
ute. But  when  it  did  not  so  appear, 
and  no  such  inquiry  was  asked  in  the 
court  below,  a  party  who  promoted 
the  suit  and  at  whose  instance  the  de- 
cree was  made,  will  not  be  allowed  to 
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raise  the  objection  for  the  first  time 
in  the  appellate  court.  Howery  v. 
Helms,  20  Gratt.  1. 

A  commissioner's  report  in  a  suit  for 
partition,  if  erroneous  upon  its  face, 
may  be  objected  to  at  the  hearing  of 
the  cause,  though  no  exception  be  pre- 
viously filed,  and  also  in  the  appellate 
court,  though  no  exception  appears  to 
have  been  taken  in  the  court  below; 
but  without  such  exception  generally, 
it  can  not  be  impeached  or  objected  to 
by  adult  parties  in  the  appellate  court 
in  relation  to  subjects,  which  may  be 
affected  by  evidence  aliunde  the  report 
itself.  Ogle  v.  Adams,  12  W.  Va.  213, 
215. 

If  the  defendant  fails  to  except  to 
the  report  of  the  commissioner  for  fail- 
ing to  allow  him  for  improvements, 
and  thus  bring  the  action  or  omission 
of  the  commissioner  to  the  attention 
of  the  court  below  for  adjudication  by 
it,  the  defendant  will  not  be  heard  in 
the  appellate  court  to  make  exceptions 
and  objections  to  the  report  of  the 
commissioner  for  not  ascertaining  in 
his  report  such  improvements  and  the 
value  thereof  and  the  amount  thereof, 
which  should  be  charged  to  the  plain- 
tifJ.  Ogle  V.  Adams,  12  W.  Va.  213, 
215. 

c    New  Partition  Ordered  on  Appeal. 

In  a  suit  for  partition  of  an  intestate's 
estate,  a  decree  is  made  in  1819,  and 
the  commissioners  make  the  division, 
and  return  their  report  to  court  in 
1820;  to  which  report  exceptions  are 
filed  by  two  of  the  heirs.  No  further 
proceedings,  however,  are  had  in  the 
case  for  many  years,  and  the  parties 
take  possession  of  the  land  according 
to  the  division,  and  hold  and  improve 
it  as  their  own.  In  1836  the  cause  is 
taken  up,  and  the  exceptions  are  over- 
ruled, and  the  report  confirmed;  and 
afterwards  in  1840,  upon  a  rehearing, 
the  decree  of  1836  in  this  respect  is  con- 
firmed. On  .appeal  the  decrees  were 
reversed,  and  a  new  partition  directed. 
Chinn  v.   Murray,  4  Gratt.  348. 


d.  Blffect  of  Erroneous  Decree  When 
Ndt  Appealed  from. 
If,  in  a  chancery  suit  for  partition  of 
lands  held  by  tenants  in  common,  the 
individual  land  of  one  of  the  tenants  in 
common  is  divided,  without  objection^ 
with  the  other  lands  held  in  common^ 
and  the  court  afterwards  by  its  decree 
confirms  the  report  of  the  commission- 
ers who  so  divided  the  lands,  but  in- 
serted in  the  decree  certain  provisions 
whereby  the  common-law  obligations 
of  tenants  in  common  wei-e  changed, 
such  as  a  provision  relieving  each  ten- 
ant in  common  from  his  obligation  to 
warrant  generally  the  title  of  each  of 
his  cotenants  to  the  land  assigned  hira^ 
and  also  provisions  to  modify  the  right* 
of  the  parties  arising  from  dividing 
without  objection  the  land  belonging 
to  one  of  them  individually  as  if  it 
were  the  land  of  all  the  tenants  in  com- 
mon, and  all  the  parties  are  fully  ac- 
quainted with  all  the  facts  equally,  and 
have  acted  in  perfect  good  faith  to- 
wards each  other,  though  the  court 
could  not  properly  enter  such  de- 
cree, so  modifying  the  rights  and  re- 
sponsibilities of  the  parties  as  tenants 
in  common,  yet,  if  the  decree  is  not 
appealed  from,  the  rights  and  obliga- 
tions of  the  tenants  in  common  will 
be  as  fixed  by  such  decree,  and  not  as 
they  would  have  been  under* the  cir- 
cumstances at  common  law,  had  such 
decree  not  modified  their  rights  and 
obligations.  Bowers  v.  Dickinson,  30 
W.  Va.   709,  6   S.   E.  335. 

11.  Continuance. 

In  Martin  v.  Martin,  95  Va.  26,  27 
S.  E.  810,  it  is  held,  not  to  be  error  to 
refuse  a  continuance  of  a  suit  for  par- 
tition, merely  because  one  of  the  co- 
parceners has  a  claim  against  the  estate 
of  the  common  ancestor,  especially 
where  there  is  a  suit  pending  in  the 
same  court  for  the  purpose  of  ascer- 
taining the  debts  against  such  ances- 
tor, and  havitjg  the  same  paid. 

12.  Costs. 

The  costs  of  a  partition  proceeding 
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are  in  general  paid  by  the  pacties  in 
proportion  to  the  value  of  their  re- 
spective interests.  2  Min.  Inst.  (4th 
Ed.)   492. 

IV.  Effect  of  Partition. 

See  also,  ante,  "How  Aflfected," 
II,  C. 

A.  IN  GENERAL. 

Partition  Followed  by  Possession. — 

Where  deeds  of  partition  between 
coparceners  recited  that  a  boundary  line 
between  them  had  been  "run,  made  and 
established,"  and  the  parties  had  con- 
tinued in  possession  up  to  the  line  so 
run  and  established,  from  the  date  of 
the  deeds,  for  twenty  years,  less  two 
days;  when  a  writ  of  right  was  insti- 
tuted between  parties  claiming  under 
them,  seeking  to  set  up  the  boundary 
described  in  the  deeds,  which  was  dif- 
ferent from  the  line  actually  run  by 
the  parties,  it  was  held,  that  after  such 
long  acquiescence  by  one  party,  and 
quiet  possession  by  the  other,  posses- 
sion ought  not  to  be  disturbed.  Coles 
V.   Wooding,   2    Pat.   &   H.    189. 

Effect  of  Voluntary  Partition  as  to 
Person  Not  a  Party. — A  cotenant  is  not 
affected  by  a  deed  to  which  he  was  not 
a  party,  especially  where  the  deed  was 
founded  on  a  misconstruction  of  a  will 
under  which  the  parties  claimed.  Davis 
V.   Tebbs,    81    Va.    600. 

Estoppel. — A  deed  made  by  a  coten- 
ant after  attaining  his  majority,  ratify- 
ing a  partition  made  during  infancy, 
does  not  estop  him  from  asserting 
against  a  cotenant,  and  those  claiming 
under  him,  his  rights  under  a  will  to 
land  embraced  in  the  partition,  where 
neither  such  cotenant  nor  his  wife  was 
a  party  to  the  deed  ratifying  the  parti- 
tion.    Davis  7'.  Tebbs,  81  Va.  600,  601. 

B.  UPON  TITLE. 

*'A  parcener  acquires  no  new  right, 
nor  is  his  old  right  enlarged  by  a  par- 
titfion.  He  is  entitled  to  a  partition  as 
a  legal  incident  to  his  estate  in  copar- 
cenary; and  it  is  merely  a  diflFerent 
mode  of  enjoying  the  estate,  to  wfiich 


he  may  resort  at  his  election.  While 
the  estate  is  held  in  coparcenary,  his 
seizin  is  of  an  undivided  interest,  and 
pervades  the  whole  estate.  After  the 
division  and  allotment,  his  seizin  is 
confined  to  his  several  share,  but  as  to 
that,  is  exclusive."  Poindexter  v,  Jef- 
fries,  15   Gratt.   363,  380. 

Partition  Makes  No  Degree. — In  the 
case  of  Dooley  v.  Baynes,  86  Va.  644, 
10  S.  E.  974,  it  was  held,  that  a  deed 
merely  intended  as  a  deed  of  partition 
between  coparceners  was  no  convey- 
ance at  all  as  "partition  makes  no  de- 
gree." Dooley  v.  Baynes,  86  Va.  644, 
10  S.  E.  974.  See  also,  Yancey  v.  Rad- 
ford, 86  Va.  638,  10  S.  E.  972.  See  the 
title  DECLARATIONS  AND  AD- 
MISSIONS,  vol.  4,  p.  333. 

Deeds  of  Partition. — A  deed  which 
contains  no  clause  of  conveyance,  but 
recites  that  the  parties  thereto  have 
made  partition  and  division  between 
them  of  the  lands  therein  mentioned 
of  which  they  were  seized  in  fee,  and 
declares  what  part  each  is  to  have,  and 
covenants  that  neither  of  them,  nor 
nny  person  claiming  under  either  shall 
disturb  the  other  in  the  possession  and 
enjoyment  of  the  part  allotted  to  him, 
is  a  mere  deed  of  partition.  Townsend 
V.   Outten,  95  Va.  536,  28  S.   E.  958. 

A  grantor  is  estopped  to  claim  a 
title  subsequently  acquired  not  only 
where  he  has  conveyed  with  a  war- 
ranty, but  also  where  the  deed  of  cim- 
veyance  recites,  or  affirms,  expresOy 
or  impliedly,  that  the  grantor  is  seized 
of  a  particular  estate  which  the  deed 
purports  to  convey,  and  upon  the  faith 
of  which  the  bargain  is  made.  But  this 
rule  has  no  application  to  the  case  in 
judgment,  as  the  appellees  are  not 
claiming  any  portion  of  the  land  al- 
lotted to  the  grantor  of  appellants  in 
the  deed  of  partition  between  him  and 
the  grantor  of  the  appellees.  Town- 
send  V.  Outten,  95  Va.  536,  28  S.  E. 
958;  Nye  v.  Lovett,  92  Va.  710,  24  S. 
E.    345. 

A  testator  devised  and  bequeathed 
his  entire  estate,  real  and  personal,  to 


10  Va— 52 


818 


Partition 


his  three  grandchildren,  to  be  equally 
divided  between  them,  share  and  share 
alike,  but,  on  the  death  of  either  of 
tbem  without  issue,  his  or  her  share 
should  pass  to  the  survivors  or  sur- 
vivor, and  in  case  all  died  without  is- 
sue, then  to  collateral  kin.  Subse- 
quently the  grandchildren  divided  the 
estate  amongst  themselves,  and,  by 
deeds  reciting  the  provisions  of  the  will 
and  the  partition  which  they  had  made, 
and  their  desire,  "to  vest  exclusive  title 
to  the  several  parcels  of  land  in  the 
said  parties  to  whom  they  had  been  as- 
signed and  allotted  respectively,"  each 
•conveyed  to  the  other  all  of  his  right, 
title,  and  interest  in  the  property  al- 
lotted to  such  other.  One  of  the 
grandchildren,  in  contemplation  of 
marriage,  conveyed  the  property  so  re- 
ceived by  him  to  his  intended  wife  and 
then  married  her,  and  shortly  there- 
after died  without  issue,  or  possibility 
•f  issue.  Held,  the  title  of  survivorship 
of  the  two  surviving  grandchildren 
passed  by  their  deed  to  their  deceased 
brother,  in  his  lifetime,  and  by  his 
deed  is  vested  in  his  widow.  Snyder  r. 
GrandstafF,  9§  Va.  473,  31  S.  E.  647. 

Where  deeds  of  partition  between 
coparceners  recited  that  a  .  boundary 
line  between  them  had  been  "run,  made 
and  established,"  and  the  parties  had 
continued  in  possession  up  to  the  line 
so  run  and  established,  from  the  date 
of  the  deeds,  for  twenty  years,  less  two 
days,  when  a  writ  of  right  was  insti- 
tuted between  parties  claiming  under 
them,  seeking  to  set  up  the  boundary 
described  in  the  deeds,  which  was  dif- 
ferent from  the  line  actually  run  by 
the  parties;  it  was  held,  that  after  such 
long  acquiescence  by  one  party,  and 
quiet  possession  by  the  other,  posses- 
sion ought  not  to  be  disturbed  Coles 
V.  Wooding,  2  Pat.  &  H.  189. 

Between  coparceners,  deeds  of  par- 
tition  of    land    were     not     necessary, 


though  perhaps  the  better  practice. 
They  might  mark  and  establish  the 
dividing  line  between  them,  and  prove 
it  by  other  competent  evidence,  and 
they  would  be  seized  in  severalty  from 
the  time  of  marking  and  establishing 
the  line.  Coles  v.  Wooding,  2  Pat.  & 
H.   189. 

Where  two  joint  tenants,  of  full  age, 
and  laboring  under  no  legal  disability, 
make  partition  of  a  tract  of  land,  by 
deed,  according  to  an  old  survey  (both 
being  equally  ignorant  of  its  accuracy, 
and  no  fraud  or  misrepresentation  ap- 
pearing), such  division,  however  un- 
equal, is  binding  on  them  and  their  as- 
signs. Jones  V,  Carter,  4  Hen.  &  M. 
184. 

C.  UPON  SALE  UNDER  WRIT  OF 
FIERI  FACIAS. 

Two  persons  being  entitled  to  a  re- 
mainder in  slave  property  expectant  on 
a  life  estate  therein,  a  h.  fa.  is  sued  out 
against  one  of  the  remaindermen,  and 
levied  on  some  of  the  slaves,  then  in 
his  possession  by  consent  of  the  ten- 
ant for  life,  and  the  slaves  so  taken  in 
execution  are  sold  by  the  sheriff;  then 
this  remainderman  conveys  all  his  es- 
tate to  a  trustee  for  the  benefit  of  his 
creditors;  and  after  the  death  of  the 
tenant  for  life,  in  a  suit  brought  by  the 
trustee  against  the  two  remaindermen 
for  partition,  the  slaves  so  sold  by  the 
sheriff,  are  allotted  to  the  trustee,  the 
purchaser  at  the  sheriffs  sale  not  be- 
ing a  party  to  that  suit.  Held,  at  the 
time  of  levying  the  execution  and  sale 
made  by  the  sheriff,  the  debtor  had  no 
several  property  in  any  particular 
slaves,  and  so  the  sale  by  him  made, 
passed  no  title  to  the  purchaser;  nor 
did  the  subsequent  division  in  the  suit 
to  which  the  purchaser  was  not  a  party, 
enure  to  give  him  a  legal  title  in  the 
slaves  he  had  purchased  under  the  ex- 
ecution.    Leslie  v.  Briggs,  5  Leigh  6. 


PARTNERSHIP. 

I.  Definitions  and  General  Considerations,  82b. 

A.  Definition,  825. 

B.  Firm  Name,  825. 

1.  Necessity,  Object  and  Effect,  825. 

2.  Use  in  Les^al  Instrument,  825. 

3.  Injunction  against  Improper  Use  of  Name,  825. 

4.  Uncertainty  of  Name  as  Ground  for  Equity  Jurisdiction,  825. 

5.  Disclosure  of  Partners'  Names,  826. 

a.  Not  Required  of  General  Partners,  826. 

b.  Under  "Traders'  Act,"  826 

(1)  Statutory  Provisions— Use  of  "Agent,"   "and  Co./'  eto., 

826. 

(2)  Scope  of  Statute,  828. 

(3)  Burden  of  Proof,  828. 

(4)  When  Question  Raised,  828. 

(5)  Knowledge  by  Creditor  Immaterial,  828. 

(6)  Liability  Unaffected  by  Recorded  Bill  of  Sale,  829. 

(7)  Consigned  Property  Liable,  829. 

(8)  Stored  Property  and  Furniture  Not  Liable,  830. 

C.  Dilectns  Person  arum,  830. 

II.  Formation,  83o. 

A.  Capacity,  830. 

1.  Of  Corporation,  830. 

2.  Of  Married  Woman,  830. 

a.  Common-law  Rale,  830L 

b.  By  Statute,  830. 

3.  Of  Infant,  830. 

£.  Intention  of  Parties,  830. 

1.  Aa  to  Third  Persons,  830. 

2.  As  Between  the  Parties,  831. 
C.  Executory  Contract,  831. 

D    Greneral  and  Minimg  Partnerships  Compared,  831. 

E.  Joint  Purchase  of  Property,  831. 

F.  Sharing:  Profits  and  Losses,  832. 

1.  Communion  of  Profits  Defined,  832. 

2.  Constitutes  a  Partnership,  832. 

3.  When  bharinir  Profits  SuflBcient  to  Constitute  Partnership,   132. 

a    In  General,  832. 

b    Joint  Interest  in  Public  Contract,  833. 

c.  Payment  of  Services  with  Profits,  834. 

d.  Loan  and  Ag^reement  for  Repayment,  835. 

e.  Option  to  Share  Profits  or  Take  Per  Cent,  of  Cost,  835. 

f.  Lease  of  Ferry  with  Division  of  Profits  over  Specified  Snai» 

836 

g.  Subcontract  between   Assignor  and    Assig^nee    of    Buildisf^ 

Contract,  836.  ' 

h.  Introduction  of  New  Member,  836. 

G.  Contract  of  Partnership,  836. 

1.  No  Particular  Form  Necessary,  836. 

819 


S20  Partnership 


2.  Mntnal  Promises  as  Valid  Co— iigi*fttion>  836. 

3.  By  Parol,  836. 

4.  Specific  Performance  of  Partnership  Agreement,  836. 

5.  Provisions  of  Contract  as  Covenants,  837. 

6.  Variance  in  Pleading,  837. 

H.  BWdence  and  Proof  of  Partnership,  837. 

1.  Burden  of  Proof,  837. 

2.  Qnestiou  Must  Be  Raised  bj  Pleadings,  838. 

3.  Declarations  ind  Admissions.  838. 

4.  Goods  Marked  with  Firm  Name.  838. 

5.  Statement  by  Agent  That  Corporation  Is  a  Partnership,  838. 

6.  To  Give  Right  to  Account  of  Profits,  838. 

7.  Res  Judicata.  838. 

IIL  delations  Inter  Se,  838. 

A.  Partner  as  Surety  or  Indorser  for  Copartner,  838. 

B.  Partnership  Property,  838. 

1.  What  Constitutes.  838. 

2.  Partnership  Real  Estate,  839. 

a.  Intention  Govems,  839. 

b.  Joint  Purchase  Not  for  Partnership  Purposes,  840. 

c.  Title,  840. 

(1)  Who  May  Hold— Rule  in  Equity,  840. 

(2)  Partner^s  Power  of  Alienation,  840. 

(3)  Death  of  Partner.  840. 

(4)  Liability  to  Dower,  840. 

d.  Conversion  into  Personalty,  840. 

(1)  General  Rule.  840. 

(2)  For  Payment  of  Debts  and  Adjustment  of  Accounts,  84K 

(3)  As  to  Dower  and  Curtesy  Rights,  841. 

3.  Conversion  into  Separate  Property,  841. 

4.  Accountability  Therefor,  841. 

a.  Of  Individual  Partner,  841. 

b.  Of   Bank    Permitting     Misappropriation   of   Funds  by   Part- 

ner, 841. 

c.  Of  Purchaser  from  Survivor,  842. 

C.  Duty  to  Observe  Good  Faith,  842. 

1.  In  General,  842. 

2.  Advantage  Taken  of  Intoxication,  843. 

3.  In  Purchase  of  Partner's  Interest,  843. 

D.  Compensation  for  Personal  Services,  843. 

E.  Participation  in  Management,  844. 

F.  Liability  for  Collections,  844. 

G.  Contribution  and  Subrogation,  844. 

IV.  Relations  to  Third  Parties,  844. 

A.  Authority  and  Powers  of  Partners,  844. 

1.  In  General,  844. 

2.  Presumptive  Credit  to  Firm,  845. 

3.  Election  to  Give  Credit  to  One  Partner,  846. 

4.  Prior  to  Firm*8  Existence,  846. 

5.  Application  and  Disposal  of  Firm  Assets,  846.  ^ 

a.  Partner's  Power  of  Alienation,  846. 


Partnership  821 


b.  DiftpOMd  •f  Property  Limited  to  Firm  BMiness.  847. 

c.  To  Anign  Cho«es  in  Action,  849. 

d.  To  Assign  for  Benefit  of  Creditors,  849. 

6.  To  Pledge  Partnership  Credit,  849. 

a.  To  Borrow  Moner  in  Firm  Name,  849. 

b    By  Individual  Obligations  for  Firm  Debt,  849. 

c.  Individual  Bond  Given  under  General  Anthoritj,  849. 

d.  To  Bind  Firm  for  Share  of  Capital  Stock,  850. 
e  To  Bind  Firm  on  Individual  Transaction,  850. 
f .  Pledi^e  of  Securities  for  Loan,  850. 

7.  To  Contract  for  Liquidated  Damages,  Penalties  or  Forfeitures,  850. 

8.  To  Kngage  Firm  in  Another  Partnership,  851. 

9.  To  Receive  Payment,  851. 

10.  To  Order  Necessary  Repairs,  851. 

11.  Sale  of  Cattle  with  Guarantee  of  Profits  to  Purchaser,  851. 

12.  To  Bxecnte  Sealed  Instrument  or  Deed,  851. 

a.  Rule  at  Law,  851. 

b.  Partnership  Debt  Merged  at  Law  but  Not  in  E^quity,  852. 
c  Where  Deed  Unnecessary,  853. 

13.  To  Execute  Negotiable  Paper,  853. 

14.  To  Submit  Claims  to  Arbitration,  853. 

15.  To  Make  Settlement,  853. 

16.  Declarations  and  Admissions,  853. 

17.  Lease  by  Partner,  853. 

18.  After  Failure  and  Discharge  in  Bankruptcy,  853. 

B.  Nominal  and  Dormant  Partners.  853. 

1.  Nominal  Partner  Defined,  853. 

2.  Liability  of  Nominal  Partners,  853. 

3.  Liability  of  Dormant  Partners,  854. 

C.  New  Partners,  854. 

D.  Liatrflity  and  Termination  Thereof,  855. 

1.  Of  Partners  Generally,  855. 

2.  Of  Ostensible  Partner,  855. 

3.  Liability  for  Fraud  or  Breach  of  Trust,  855. 

4.  Liability  for  False  Pretenses,  855. 

5.  Termination  of  Liability,  855. 

a.  Of  Partnership,  855. 

(1)  By  Acceptance  of  Individual  Liability,  855. 

(2)  By  Creation  of  Corporation,  857. 

b.  Of  Retiring  Partner,  857. 

E.  Application  of  Assets  to  Liabilities,  858. 

1.  Assets  of  Firm,  858. 

a.  Order  of  Application  Generally,  858. 

b.  Priority  of  Social  Creditors,  858. 
.  (1)  General  Rule,  858. 

(2)  Creditors     Claim    Through    Partners    Who     May    Alter 
Rule,  860. 

(a)  Release  of  Right,  8fi0. 

(b)  By  Transler  to  Partner,  861. 

(c)  No  Surrender  after  Proceedings  to  Liquidate,  862. 

(d)  Denial  of  Partnership  No  Waiver,  862. 

(e)  Exceptions  in  Case  of  Lien,  862. 


«22  Partnership 


(3)  Partner's  Lien  Lost  bj  Fraud,  862. 
c  Individual  Debts,  862. 

2.  Individual  Assets.  863. 

3.  Marshalin«r  Assets,  86S. 

4.  Preferences,  866. 

5.  Administration  in  Bankruptcy,  867. 

6.  Assumpsit  to  Recover  Overpayment,  867. 

7.  Powers  and  Duties  of  Surviving  Partner,  867. 

8.  Conclusiveness  of  Compromise  on  Creditors,  867. 

V.  Dissolution,  867. 

A.  Notice  of  Dissolution,  867. 

1.  Necessity,  867. 

2.  Kind  of  Notice,  868. 

3.  Competency  of  Evidence  to  Show  Actual  Notice,  868. 

4.  Question  of  Notice  One  for  Jury,  868. 

5.  Liability  in  Absence  of  Notice,  869. 

B.  Modes  of  Dissolution,  869. 

1.  By  Act  of  Parlies,  869. 

2.  By  Operation  of  Law,  869. 

a.  Death  of  Partner,  8o9. 

b.  Bzistence  of  War,  870. 

c.  Abandonment  of  Purposes,  870. 

3.  By  Decree  of  Conrt  for  Cause  Shown,  870. 
C  Continuasce  to  Wind  Up  AiTairs,  870. 

D.  Effect  oa  Powers,  Dnties  and  Liabilities,  870. 

1.  Powers  and  Dnties  of  Surviving  Partner,  870. 

a.  As  to  Firm  Property,  870. 

b.  To  Control  Bnsiness  as  Survivor,  872. 

c  To  Take  Possession  and  Wind  Up  Business.  872. 

d.  Sale  of  Good  Will  and  Trade  Marks,  872. 

e  Contracts  with  Representative  of  Deceased  Partner,  872» 

2.  Powers  of  Partners  after  Dissolution,  873. 

a   General  Powers  in  Dissolution,  873. 

b.  To  Create  Mew  Liability,  873. 

c.  To  Dispose  of  Firm  Property,  874. 

d.  Authority  of  Acting  Partner,  874. 

e.  Right  of  Action  on  Firm  Contracts,  875. 

f .  Authority  to  Use  Firm  Naoie  -  Proof  of  Proper  Use,  875. 

g.  To  Insure  Firm  Properly,  875. 

h.  Right  to  Contribution  for  Firm  Debts  Paid,  875. 

3.  Effect  on  Liability,  875. 

a.  For  Firm  Debts  and  Contracts,  875. 

(1)  In  General,  875. 

(2)  Effect  of  Acceptance  of  Individual  Obligation,  876. 

(3)  Liability  of  Deceased  Partner  or  His  Estate,  876. 

(a)  Rulelndependent  of  Statute,  876. 

(b)  Statute  Making  Liability  Joint  and  Several,  877. 

(c)  Liability  of  Deceased  Partner's  Land,  878. 

(d)  Loss  of  Debt  to  Partnership  Due  to  His  Default,  87%. 

(4)  Liability  of  Surviving  Partner,  878. 

(5)  Liability  of  Continuing  to  Outgoing  Partner,  879. 

(6)  Right  to  Acquire  Prf;ference,  879. 


Partnership  S23 


b.  Release  of  Liability  on  Debt  to  Partnership,  88a 

4.  Of  Law  Firm,  880. 

5.  Actions  and  Jurisdiction,  880. 

E.  RiRht  of  Survivor  to  Compensation,  880. 

F.  Receivership,  880 

YI.  Mining  Partnerships,  88o. 
VII.  Special  and  Limited  Partnerships,  88o. 
VIIL  Accounting  and  Settlement,  88i. 

A.  Rifirht  to  Accounting:  and  Settlement,  881. 

1.  At  Instance  of  Partner,  881. 

a.  Of  Proposed  Partnership,  881. 

b.  Selling:   Partner  after  Aft^reement  ^f  Purchasing  Partner  to 

Pay  Debts,  831. 
c  Laches  and  Statute  of  Limitation.  881. 
d.  Sufficiency  of  Allegations  and  Prayer,  882. 

2.  At  Instance  of  Creditors,  882. 

3.  Who  May  Sue  Survivor  for  Account,  882. 

4.  Voluntary  Settlement,  883. 

B.  Jurisdiction,  883. 

1.  No  Adequate  Renkedy  at  Law  for  Accounting,  883. 

2.  Dissolution  Must  Be  Asked  and  Granted,  883. 

3.  Necessity  for  Evidence  on  which  to  Base  Statement,  884. 

C.  Procedure,  884. 

1.  Parties,  884. 

2.  Issue  Out  of  Chancery,  884. 

3.  Proceedings  before  Commissioner,  885. 

4.  Evidence,  885. 

a.  Burden  of  Proof  of  Partnership,  885. 

b.  Books  and  Vouchers,  886. 

c.  Competency  of  Partners,  886. 

4'  Adjustment  and  Enforcement  of  Rights  and  Liabilitiea»  886. 
a.  Principles  of  Stating  Accounts,  886. 

(i)  Apportionment  of  Profits  and  Losses,  886. 

(2)  Force  of  Previous  Voluntary  Settlement,  886. 

(3)  Account  of  Assets  and  Disposal  Thereof,  888. 

(a)  Dissolution  and  Assumption  of  Debts  by  One,  888. 
(by  Accounts  between  Firm  and  Members  Settled  First, 
888. 

(c)  Debits  and  Credits  between  Partners,  888. 

(d)  Sale  of  Partnership  Property,  890. 

(4)  Partner's  Lien  on  Social  Property,  890. 

(5)  Right  to  Contribution  and  Subrogation,  890. 

(6)  Decree,  891. 

IX.  Actions  and  Suits,  89i. 

A.  Within  the  Partnership,  891. 

1.  Right  to  Action  without  Settlement,  891. 

a.  In  General,  891. 

b.  Where  No  Adjustment  of  Accounts  Necessary,  892. 

2.  Suit  to  Cancel  Contract  Unfairly  Obtained  by  Partner,  892. 

3.  Variance  in  Pleading,  892. 
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B.  Between  Partners  and  Third  Persons,  992. 

C.  Actions  by  Partnership,  893. 

1.  Right  of  Aotion  on  Partnership  Contract,  893. 

2.  In  Names  of  All  the  Partners,  893. 

3.  Ayerment  of  Right  to  8ae  on  Bond  to  IndiTidaal,  894. 

4.  Proof  of  Component  Members— Plea— AfBdarit,  894. 

D.  Actions  ag^ainst  Partaership,  894. 

1.  Jurisdiction,  894. 

2.  Parties,  895. 

a.  Partners  to  Be  Named  as  Defendants,  Not  Firm,  895. 

b.  Representatives  of  Deceased  Partners,  896. 

c.  Discovery  of  Partners,  8%. 

3.  Service  of  Process  on  Partnership,  896. 

4.  Pleading,  896., 

a.  Declaration  or  Bill,  8%. 

b.  Set-OiTs,  8%. 

(1)  Debts  of  Individual  Partner,  896. 

(2)  Debt  Due  Individual  Partner,  897. 

(3)  Debt  Due  Partnership,  897. 

(4)  RetirinfiT  Partner  Indebted  to  New  Firm— Payment  of  Old 

Firm's  Debts,  897. 

(5)  Partnership  Debts,  897. 

c.  Answer  of  Partners,  897. 

d.  Revival  of  Action,  897. 

5.  Evidence,  897. 

6.  Judgment,  898. 

E.  Between  Firms  with  Common  Member,  898. 

F.  Multifariousness,  898. 

CROSS  REFERENCES. 

See  the  titles  ABATEMENT.  REVIVAL  AND  SURVIVAL,  vol.  1,  p.  1; 
AGENCY,  vol.  1,  p.  240;  ANSWERS,  vol.  1,  p.  392;  APPEAL  AND  ERROR, 
vol.  1,  p.  418;  ARBITRATION  AND  AWARD,  vol.  1,  p.  687;  ASSIGNMENTS, 
vol.  1,  p.  745;  ASSIGNMENTS  FOR  THE  BENEFIT  OF  CREDITORS,  vol. 
1,  p.  799;  ASSUMPSIT,  vol.  2,  p.  1;  BAIL  AND  RECOGNIZANCE,  vol.  2,  p. 
196;  BANKRUPTCY  AND  INSOLVENCY,  vol.  2,  p.  232;  BILLS,  NOTES 
AND  CHECKS,  vol.  2,  p.  401;  CONTRACTS,  vol.  3,  p.  307;  DEEDS,  vol.  4, 
p.  364;  EXECUTORS  AND  ADMINISTRATORS,  vol.  5,  p.  483;  FACTORS 
AND  COMMISSION  MERCHANTS,  vol.  5,  p.  816;- FALSE  IMPRISON- 
MENT, vol.  5,  p.  816;  FIRE  INSURANCE,  vol.  6,  p.  60;  FOREIGN  JUDG- 
MENTS, vol.  6,  p.  208;  FRAUDS,  STATUTE  OF,  vol.  6,  p.  516;  HUSBAND 
AND  WIFE,  vol.  7,  p.  178;  INFANTS,  vol.  7,  p.  481;  INTOXICATING 
LIQUORS,  vol.  8,  p.  1;  JOINT  TENANTS  AND  TENANTS  IN  COMMON, 
vol.  8,  p.  89;  JURISDICTION,  vol.  8,  p.  842;  LACHES,  vol.  9,  p.  93;  LIMITA- 
TION OF  ACTIONS,  vol.  9,  p.  367;  MARSHALING  ASSETS  AND  SECU- 
RITIES, vol.  9,  p.  593;  MORTGAGES  AND  DEEDS  OF  TRUST,  ante,  p.  l; 
RECEIVERS;  SEALS  AND  SEALED  INSTRUMENTS;  SPECIFIC  PER- 
FORMANCE; SUBROGATION. 

As  to  attachment  for  or  against  a  partnership,  see  the  title  ATTACHMENT 
AND  GARNISHMENT,  vol.  2,  p.  70.  As  to  competency  of  surviving  partner 
as  witness,  see  the  title  WITNESSES.  As  to  limitation  of  actions,  see  the 
title  LIMITATION  OF  ACTIONS,  vol.  9,  p.  397,  410. 
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I.  DeflnitionB  and  General  Con- 
siderations. 

A.  DEFINITION. 

A  partnership,  as  between  the  •  par- 
ties, is  a  voluntary  contract  between 
two  or  more  persons  for  joining  to- 
gether their  money,  goods,  labor  or 
any  or  all  of  them,  under  an  under- 
standing or  agreement  that  there  shall 
be  a  communion  of  profit  and  loss  be- 
tween them  in  carrying  on  a  lawful 
business.  Dils  if.  Bridge,  23  W.  Va.  20; 
Farmers'  Bank  v.  Smith,  26  W.  Va.  541, 
551;  Setzer  v.  Beale,  19  W.  Va.  274; 
Woods  V.  Ward,  48  W.  Va.  652,  664,  37 
S.  E.  520;  Brown  v.  H-igginbotham,  5 
Leigh  583.  27  Am.  Dec.  618;  McClung 
v.  Hughes,  5  Rand.  453,  459;  Jones  v. 
Murphy,  93  Va.  214,  24  S.  E.  825.  Sec 
post,  "Sharing  Profits  and  Losses,"  II, 
F;  "Contract  of  Partnership,"  II,  G. 

"Domat's  definition  of  a  partnership 
IS,  *a  contract  between  two  or  more 
persons,  by  which  they  join  in  common 
either  their  whole  substance  or  a  part 
of  it,  or  unite  in  carrying  on  some  com- 
merce or  some  work,  or  some  other 
business,  that  they  may  share  among 
them  all  the  profit  or  loss,  which  they 
may  have  by  the  joint  stock  which  they 
have  put  into  partnership.'  It  is  usually 
defined  to  be  'a  voluntary  contract  be- 
tween two  or  more  competent  persons, 
to  place  their  money,  effects,  labor  and 
skill,  or  some  or  all  of  them,  in  lawful 
commerce  or  business,  with  the  under- 
standing that  there  shall  be  a  commun- 
ion of  profits  thereof  between  them,' 
and  of  course  if  there  is  loss  they  must 
share  that.  Story  on  Partnership,  §  2." 
Cole  V.  Moxley,  12  W.  Va.  730,  744. 

Distinguished  from  Joint  Ownership. 
— See  post,  "Partnership  Property," 
III,  B. 

See  the  title  JOINT  TENANTS 
AND  TENANTS  IN  COMMON,  vol. 
«,  p.  93. 

Identity    wiA    Members. — See    post, 
''Necessity,  Object  and  Effect,"  I,  B,  1. 
B.  FIRM  NAME. 
1.  Necessity,  Object  and  Effect. 

"The    common-law    rule    is    that    a 


partnership  name  is  a  mere  matter  of 
description    and    identification,    and    is 
not   an   indispensable    requisite    to    the 
existence   of  a  partnership,   and,   when 
used,  only  raises  a  disputable  presump- 
I  tion."    The  conception  of  a  partnership 
I  at  common  law  is  that  it  is  not  a  thing 
I  in  any  way  distinct  from  the  members 
I  composing  it.     A  different  rule  prevails 
,  in  courts  of  equity,  where  the  partner- 
ship is  sometimes  regarded  as  having  a 
separate   existence  or  entity.     Courson 
V.   Parker,  39  W.  Va.  521,  20  S.  E.  583. 
t  See  National   Bank  v.  Cringan,  91  Va. 
347,  363,  21  S.  E.  820.     See  post,  "Au- 
thority  and   Powers  of  Partners,"    IV, 
A;  ''Actions  and  Suits,"  IX. 
2.    Use  in  Legal   Instrument. 

The  reciting  in  an  indemnifying  bond 
of  the  names  of  the  plaintiffs  in  the  ex- 
ecution, by  thfeir  partnership  name,  is 
sufficient.  Davis  v.  Davis,  2  Gratt.  363. 
S.  Injunction  against  Improper  Use  of 
Name. 

See  the  title  INJUNCTIONS,  vol.  7, 
p.  593. 

Injunction  by  Proposed  Partner 
against  Use  of  Name. — Where  three 
persons  proposed  entering  into  a  part- 
nership, which  was  subsequently  formed 
by  two  of  them,  the  third  is  entitled  to 
an  injunction  restraining  the  firm  from 
using  his  name  as  a  part  of  the  firm 
name.  Stringfellow  v.  Wise,  2  Va.  Dec. 
490. 

Injunction  by  Withdrawing  Partner. 
— See  Satterlee  v.  Cameron,  1  Va.  Dec. 
517,  where  it  was  held,  that  the  rem- 
edy of  a  withdrawing  partner  against 
an  apprehended  improper  use  of  the 
firm  name,  was  by  injunction,  not  a  re- 
ceivership.   See  the  title  RECEIVERS. 

Omission  of  Firm  Name  in  Judgment 
against  Partners. — ^A  judgment  against 
the  individual  members  of  a  firm  on  a 
firm  liability  is  not  erroneous  for  fail- 
ure to  set  out  the  firm  name.  Weimer 
V.  Rector,  43  W.  Va.  735,  28  S.  E.  716. 
4.  Uncertainty  of  Name  as  Ground  for 
Equity  Jurisdiction. 

Where  it  appeared  from  the  evidence 
that   the   contract    of   partnership    was 
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verbal  and  there  was  no  particular  un- 
derstanding as  to  the  name  or  style  of 
the  firm,  and  it  was  doubtful  what  was 
the  exact  name,  this  constitutes  such  a 
difficulty  in  the  way  of  a  recovery  it 
law  upon  a  note  executed  in  one  of  the 
designations  of  the  firm,  as  to  give 
jurisdiction  to  equity  of  a  suit  to  en- 
force such  note.  Michael  v.  Workman, 
5  W.  Va.  391. 
5.    Disclosure  of  Partners*  Names. 

See     post,    "Nominal    and    Dormant 
Partners,"   IV,   B. 

a.  Not  Required  of  General  Partners. 
There  is  no  statute  in  Virginia  re- 
quiring a  firm  of  general  partners  to 
disclose  their  names  on  a  sign  at  the 
door  and  by  advertisement,  although 
such  is  required  of  limited  partnerships. 
National  Bank  v,  Cringan^  91  Va.  347, 
21   S.   £.  880. 

Section   2877  of   the   Code  does   not 
apply  to  an  avowed  partnership  of  two 
or  more  persons  doing  business  under 
a  name  which  shows  that  it  is  in  fact 
a  partnership,  and  discloses  full  names 
of  at   least  two  of  the  partners   (here 
the    firm    name     was     "Cringan     and 
Trant").     If   there  are   other   partners 
whose    liames    are    not  thus    disclosed, 
they  will  be  liable  as  general  partners, 
when  avowed  or  discovered.     But  even 
if    the    statute    did    apply,    the     trader 
whose  assets  are  liable  for  his  debts  »s 
the  firm  which  thus  held  itself  out  as 
the    owner    of    the    assets.      National 
Bank    v.  Cringan,  91  Va.  347,  21  S.  E.  820. 
"There  is  nothing  false  or  fictitious 
in  the  name  'Cringan  &  Trant'    ♦    ♦    ♦ 
On    the    other    hand,    the    name    'John 
Smith,'     or    'John     Smith,    Agent,*   or 
'John     Smith     &    Co.,*    may    be    ficti- 
tious;   there    may    or    may    not    be    a 
partnership    or    agency;    and    if    there 
is,     the     statute     requires     that     the 
name  of  the  partner  or  principal  shall 
be  posted  at  the  door  and  published  in 
a    newspaper;  else    John    Smith   is    es- 
topped from  asserting  that  fact  against 
the    demands    of    his    creditors.**      Na- 
tional Bank  v.  Cringan,  91  Va.  347,  362, 
21  S.  E.  820. 


b.  Under  "Traders'  Act." 

See  the  titles  AGENCY,  vol.    1.  pp. 
248,      271,      277;      HUSBAND      AND 
WIFE,  vol.  7,  p.  178. 
(1)     Statutory     Provisions  —  Use      of 
"Agent,"  "and  Co^"  etc. 
Section    2877    of    the   Code    of    18S7 
provides:  "If  any  person  transact  busi- 
ness as  a  trader,   with  the  addition   of 
the    words    'factor'    'agent,'    'and    com- 
pany,* or  'and  Co.,'  and  fail  to  disclose 
the   name  of  his  principal  or  partners,, 
by  a    sign    in    letters  easy  to  be    read, 
placed     conspicuously     at     the     house 
wherein    such    business   is    transacted, 
and  also  by  a  notice  published  for  two 
weeks  in  a  newspaper  (if  any)  printed 
in   the   city,   town,   or   county   wherein 
the  same  is  transacted;  or  if  any  per- 
son transact  such  business  in  his  own 
name,    without    any    such    addition;  all 
the  property,  stock,  and  choses  in  ac- 
tion acquired  or  used  in  such  business 
shall,  as   to  the  creditors  of  any  such 
person,  be  liable  for  the  debts  of  such 
person.'*     This    statute    was    construed 
to  apply  only  to  the  case  of  a  person 
trading  in   his  own   name,  either  with 
the   addition   of   words   which   indicate 
that  he  is  an  agent  or  has  a  partner, 
but  which  do  not  disclose  the  name  of 
his  principal  op  partner,  or  else  with- 
out   any    such    words,    and  not    where 
there    was    an   avowed    partnership    of 
two    or    more    persons    under  a    firm 
name,  which    disclosed    that  fact    and 
some  of  the  partners.     National   Bank 
V.  Cringan,  91  Va.  347,  21  S.  E.  820. 

"The  statute  under  consideration  re- 
quires a  person  doing  business  as  a 
trader,  where  his  name  is  the  only  os- 
tensible name,  and  the  only  indication 
of  a  partnership  is  the  words  'and  com- 
pany,' or  '&  Co.,'  to  have  such  sign  and 
make  such  advertisement."  National 
Bank  v.  Cringan,  91  Va.  347,  362,  21  S. 
820. 

And  the  Virjgrnia  and  West  Virginia 
statutes  are  practically  identical.  See 
West  Virginia  Code,  ch.  100,  §  13. 

The  language  of  the  statute  is  plain, 
explicit,   and  imperative.     It  leaves  no 
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room  for  exception  or  qualification. 
If  any  person  transact  business  as  a 
trader  iji  his  own  name  with  the  addi- 
tion of  the  word  "agent,"  etc.,  or  in 
his  own  name,  without  such  addition, 
and  fail  to  comply  with  the  provisions 
of  the  statute,  it  makes  all  the  property, 
stock,  and  choses  in  action  acquired  or 
used  in  such  business  absolutely  liable 
for  his  debts,  whether  contracted  in  the 
particular  business  or  not.  Hoge  v. 
Turner,  96  Va.  624,  32  S.  E.  291;  Ed- 
munds V,  Hobbie  Piano  Co.,  97  Va.  588, 
84  S.  E.  472.  See  Partlow  v.  Lickliter, 
100  Va.  631,  636,  42  S.  E.  671;  Morris 
w.  Clifton  Forge,  etc.,  Co.,  46  W.  Va. 
197,  32  S.  E.  907. 

The  act  of  1839  merely  required  that 
the  name  of  the  principal  of  a  person 
trading  in  his  own  name  as  "agent" 
shouM  be  disclosed,  without  prescrib- 
isg  the  manner  of  such  disclosure; 
while  the  Code  of  1849,  ch.  145,  §  13, 
required  the  disclosure  to  be  "by  a 
sign,"  etc.  Penn  v.  Whitehead,  17 
Gratt.  503,  524.  See  articles  in  2  Va. 
Law  Reg.  878,  and  4  Va.  Law  Reg.  847. 

''The  purpose  of  the  legislatnre  in 
enacting  the  statute,  as  the  title  of  the 
original  act  passed  March  28,  1839, 
shows,  was  to  prevent  persons  carrying 
on  business  under  false  or  fictitious 
names  and  firms.  The  object  was  to 
prevent  fraud;  to  compel  any  person 
transacting  business  as  a  trader  to  dis- 
close the  name  of  the  real  owner  of  the 
business,  if  any  other  there  be;  to 
prevent  any  shifting  or  evasion  of  own- 
ership and  liability  for  debts  in  case  of 
controversy;  and  to  preclude  the  as- 
sertion of  secret  claim  of  ownership 
against  creditors  of  him  who  has  con- 
ducted the  business,  possessed  the 
property,  and  appeared  to  be  its 
owner."  Hoge  v.  Turner,  96  Va.  624, 
32  S.  E.  291;  Edmunds  v.  Hobbie  Piano 
Co.,  97  Va.  588,  591,  34  S.  E.  472. 

"There  is  a  consensus  of  opinion  in 
the  profession  that  the  statute  was  in- 
tended to  meet  the  common  case  of  a 
person  trading  in  his  own  name,  either 
with  or  without  the  words  *agent,'  or 


'company,'  and  obtaining  credit,  pre- 
sumably on  the  faith  of  the  assets  used 
in  such  business,  and  then,  when  the 
necessity  arises,  shielding  those  assets 
from  the  demands  of  his  creditors  by 
claiming  that  they  belong  to  his  prin- 
cipal or  to  his  partner.  The  statute  ia 
aimed  at  the  fraud  which  might  be,, 
and  no  doubt  often  was,  practiced  in 
this  way,  and  it  prevents  the  fraud  by 
making  the  assets  used  or  acquired  in 
such  business  liable  for  the  debts  (all 
the  debts)  of  such  person,  unless  the 
name  of  his  principal  or  partner  be  dis^ 
closed  in  the  manner  prescribed/' 
National  Bank  v.  Cringan,  91  Va.  347„ 
360,  21  S.  E.  820. 

There  is  as  much,  if  not  greater,  rea- 
son  for  protecting  creditors  of  a  trader 
doing  business  in  his  own  name  from 
the  secret  claims  of  third  parties  a^. 
there  is  for  protecting  creditors  of  a 
person  transacting  business  as  a 
trader  with  the  addition  of  the  words 
"factor,"  agent,"  "and  company,"  or 
"and  Co.,"  who  has  failed  to  disclose 
his  principal  or  partner  in  the  manner 
provided  by  the  statute.  In  the  latter 
case  the  creditors  know  that  they  are 
dealing  with  one  who  does  not  claim 
to  be  the  sole  owner  of  the  business,, 
whilst  in  the  former  they  have  the 
right  to  believe  that  the  trader  is  do- 
ing business  entirely  on  his  account* 
and  is  the  sole  owner  of  the  goods  in 
his  possession.  Edmunds  v.  Hobbie 
Piano  Co.,  97  Va.  588,  591,  34  S.  E.  472. 

The  latter  provision  of  the  section 
was  not,  it  seems,  construed  prior  to 
1899,  and  was  not  embraced  in  the  orig- 
inal statute,  acts  of  1839,  ch.  72,  p.  45. 
It  was  added  by  the  revisors  of  the 
Code  of  1849.  Edmunds  v.  Hobbie 
Piano  Co.,  97  Va.  588,  591,  34  S.  E.  472. 

Agency  for  Partnership— Setting  Out 
Name. — "It  certainly  could  not  be  re- 
quired that  the  individual  names  of  all 
the  partners  should  be  stated.  This 
would  involve  very  great  inconvenience 
in  many  cases  without  any  real  benefit 
to  any  one.  Partnerships  sometimes 
consist  of  a  great  number  of  partners* 
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to  name  all  of  whom  might  be  very 
difficult  and  inconvenient,  if  not  im- 
possible; and  in  the  cases  m  which 
there  might  be  dormant  partners  no 
such  agency  could  be  established.  Nor 
can  any  useful  purpose  be  accom- 
plished, because,  if  the  name  of  the 
firm  be  given  as  that  of  the  principal 
in  the  agency,  all  the  partners,  osten- 
sible or  dormant,  are  just  as  much  lia- 
ble and  to  the  same  extent  as  if  their 
names  had  been  particularly  specified." 
Farmers'  Bank  v.  Kent,  16  Gratt.  257. 

Original  Publication  Held  Sufficient 
though  Partnership  Changed.  —  In 
Farmers'  Bank  v.  Kent,  16  Gratt.  2.57, 
the  orginal  publication  under  the  stat- 
ute as  it  was  in  1846,  was  held  to  be 
sufficient  after  the  Code  of  1849  took 
effect,  though  the  composition  of  the 
firm  for  which  the  business  was  done 
had  been  changed.  See  the  title 
AGENCY,  vol.  1,  p.  277.  (Hoge  v. 
Turner,  96  Va.  624.  32  S.  E.  291;  Ed- 
munds V,  Hobbie  Piano  Co.,  97  Va. 
588,  34  S.  E.  472;  Farmers'  Bank  v. 
Kent,  16  Gratt.  257,  and  Partlow  v. 
Lickliter,  100  Va.  631,  42  S.  E.  671, 
are,  strictly  speaking,  cases  of  agency 
only,  but  the  principles  seem  to  be  of 
general  application  to  cases  under  this 
statute.) 

In  National  Bank  v.  Cringan,  91 
Va.  347,  361,  21  S.  E.  820,  the  court 
said:  "The  only  cases  in  which  the 
statute  (acts,  1839,  ch.  72,  p.  45;  Va. 
Code,  1849,  ch.  146,  §  13,  p.  586;  Va. 
Code,  1887,  §  2877)  has  come  under 
review  in  our  supreme  court  of  appeals 
were  cases  of  agency.  See  Farmers' 
Bank  v.  Kent,  16  Gratt.  257;  Penn  v. 
Whitehead,  17  Gratt.  503,  524." 
(3)   Scope  of  Statute. 

Meaning  of  '*Tradcr."— A  trader  is 
a  merchant,  one  engaged  in  trade  or 
commerce,  or  barter.  One  engaged  in 
buying  and  selling,  both,  for  profit.  It 
includes  one  carrying  on  a  general 
mercantile  business.  Morris  v.  Clifton 
Forge,  etc.,  Co.,  46  W.  Va.  197,  32  S. 
E.  997;  Brown  Mfg.  Co.  v.  Deering, 
o4  W.   Va.   255,  13   S.    E.   383. 


But  a  party  whose  entire  business 
consists  in  selling  agricultural  imple- 
ments, wagons,  etc.,  as  agent  for  the 
manufacturer  thereof,  receiving  a  com- 
mission for  his  services  in  disposing  of 
the  same,  can  not  be  regarded  either 
as  a  trader  or  commission  merchant, 
under  the  provisions  of  §  13  of  ch.  100 
of  the  Code  of  West  Virginia.  Brown 
Mfg.  Co.  V.  Deering,  35  W.  Va.  255, 
13  S.  E.  383.  See  also,  Barnes',  etc.. 
Lock  Co.  V,  Bloch,  etc.,  Co.,  38  W.  Va. 
158,  18  S.  E.  482,  22  L.  R.  A.  850. 

Person  Applies  to  Corporation. — It 
j  seems  that  the  word  "person"  in  the 
statute  includes  corporations.  Ed- 
munds V.  Hobbie  Piano  Co.,  97  Va. 
588,  34  S.  E.  472.  But  not  an  avowed 
partnership  of  two  or  more  persons, 
where  at  least  two  names  are  disclosed 
in  full.  Nat.  Bank  v.  Cringan,  91  Va. 
347.  21   S.   E.  820. 

Business  Conducted  by  True  Owner. 
— If  the  principal  conducted  the  busi- 
ness in  person,  then  the  case  does  not 
come  within  the  statute,  and  there  was 
no  duty  imposed  on  him  to  do  any- 
thing required  by  its  provisions. 
Whether  he  in  fact  did  conduct  the 
business  in  person  was  a  matter  de- 
pendent upon  the  evidence.  Hoge  v. 
Turner,  96  Va.  624,  634,  32  S.  E.  291; 
Benjamin  v.  Madden,  94  Va.  66,  70,  26 
S.    E.   392. 

(3)  Burden  of  Proof. 

The  burden  of  proof  is  on  the  cred- 
itor seeking  to  enforce  a  liability  un- 
der §  2877  to  show  that  the  case  is 
within  the  statute.  Benjamin  v.  Mad- 
den, 94  Va.  66,  26  S.  E.  392;  Penn  v. 
Whitehead,  17  Gratt.  503,  523. 

(4)  When  Question  Raised. 

The  question  of  compliance  with  the 
statute  can  not  be  raised  for  the  first 
time  in  the  petition  for  an  appeal.  Penn 
V.  Whitehead,  17  Gratt.  503,  523. 

(5)  Knowledge    by    Creditor    Imma- 
teriaL 

The  provisions  of  §  2877  of  the  Code 
relating  to  doing  business  as  a  trader, 
with  the  addition  of  the  words  ''factor," 
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"agent,"  etc.,  without  disclosing  the 
name  of  the  principal,  etc.,  apply  with- 
out regard  to  knowledge  by  the  cred- 
itor of  the  principal,  if  principal  there 
be.  Knowledge  or  want  of  knowledge 
does  not  effect  the  application  of  the 
statute.  It  is  an  immaterial  matter. 
Hoge  V.  Turner,  96  Va.  624,  32  S.  E. 
291  (overruling  Trevillian  r.  Powell,  1 
Quar.  Law  J.  257). 

"Knowledge,  or  notice  of  ownership, 
actual  or  constructive,  will  not  exempt 
the  property  from  liability  for  debts 
of  the  party  in  possession  and  conduct- 
ing the  business.  To  hold  otherwise 
would  be  to  engraft  upon  the  statute  an 
exception  not  warranted  by  the  lan- 
guage, and  tend  to  defeat  its  manifest 
object.""  Partlow  v.  Lickliter,  100  Va. 
631,   636,   42   S.    E.   671. 

(•)    Liability  Unaffected  by  Recorded 
BiU  of  Sale. 

In  Partlow  v.  Lickliter,  100  Va.  631, 
42  S.  E.  671,  it  was  held,  that  the  pro- 
visions of  §  2877,  in  reference  to  the 
liability  of  a  trader  doing  business  in 
his  own  name,  are  not  affected  or  quali- 
fied by  §  2465  of  the  Code  of  Virginia 
as  amended  by  acts  of  1899-1900,  p.  89, 
and  that  the  "property,  stock  and 
choses  in  action  acquired  or  used  in 
such  business"  of  said-  trader  are  lia- 
ble for  the  payment  of  his  debts,  not- 
withstanding a  bill  of  sale  thereof  may 
be  recorded  as  provided  by  such  sec- 
tion. The  principle  would  seem  of 
general  application  under  §  2877.  The 
case  of  Edmunds  v.  Hobbie  Piano  Co., 
97  Va.  588,  34*  S.  E.  472,  approved  and 
distinguished.  See  the  title  AGENCY, 
vol.  1,  p.  271. 

Section  2877  falls  in  a  different  cate- 
gory from  the  registry  statutes.  It  :s 
found  in  an  independent  chapter,  which 
deals  with  a  restricted  class — partners, 
partnership  associations,  factors,  agents, 
and  traders — and  was  passed  in  the  in- 
terest of  trade  and  commerce.  It  oper- 
ates chiefly  upon  shifting  stocks  of 
goods,  wares  and  merchandise,  bought 
for  the  express  purpose  of  daily  indis- 


criminate sale,  and  constantly  changing 
liands,  property  difficult  of  accurate 
description,  and  impossible  of  con- 
tinued identification,  through  the  me- 
dium of  the  registry  laws.  To  under- 
take to  apply  those  laws  to  that  class 
of  citizens,  and  to  that  species  of 
property,  if  their  enforcement  were 
practicable,  would  operate  as  an  em- 
bargo on  trade.  Partlow  v.  Lickliter,. 
100  Va.   631,  635,  42  S.   E.   671. 

The  court  said:  "The  question  for 
decision  is  whether  the  second  para- 
graph of  §  2877  of  the  Code  applies  to- 
a  case  in  which  the  title  of  the  owner 
of  the  property  levied  on  is  evidenced 
by  a  recorded  bill  of  sale.  The  lan- 
guage of  the  provision  is:  'Or  if  any 
person  transact  such  business  in  his 
own  name,  without  any  such  addition, 
all  the  property,  stock,  and  choses  in 
action  acquired  or  used  in  such  busi- 
ness shall,  as  to  the  creditors  of  any 
such  person,  be  liable  for  the  debts 
of  such  person.* "  Partlow  v.  Lickliter,. 
100  Va.  631,  42  S.  E.  671,  672. 

Section  2465,  Va.  Code  (1904),  pro- 
vides that  "every  bill  of  sale  or  con- 
tract for  the  sale  of  goods  and  chattels 
when  the  possession  is  allowed  to  re- 
main with  the  grantor  (and  any  suck 
bill  of  sale  or  contract  shall  be  in  writ- 
ing and  signed  by  the  vendor),  shalt 
be  void  as  to  subsequent  purchasers 
for  valuable  consideration  without  no- 
tice, and  creditors,  until  and  except 
from  the  time  it  is  duly  admitted  ta 
record  in  the  county  or  corporation 
wherein  the  property  embraced,  may 
be,  etc.,"  Section  2460a  (1904),  repeal- 
ing act  of  May  20,  1903,  prohibits  sale 
of  stock  in  bulk,  without  notice,  etc.^ 
while  indebted. 

(7)   Consigned  Property  Liable. 

Personal  property  consigned  to  sflcb 
person  under  unrecorded  written  con- 
tracts, or  left  with  him  for  sale  in  the 
course  of  his  business  under,  verbal  in- 
structions from  the  owner,  is  property 
"used  in  such  business"  within  the 
meaning   of   said   section   and   is   liable 
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for  the  debts  of  such  person.  Edmunds 
V,  Hobbie  Piano  Co.,  97  Va.  58«,  84 
S.  E.  472. 

<S)    Stored    Property    and    Fvmiture 
Not  Liable. 

But  personal  property  stored  with 
such  person  with  no  power  of  sale, 
and  other  furniture  rented  with  the 
building,  are  not  so  liable.  Edmunds 
f.  Hobbie  Piano  Co.,  97  Va.  588,  34  S. 
E.  472. 

C.    DILECTUS  PERSONARUM. 

It  is  well  settled  that  a  stranger  can 
not  be  introduced  into  a  firm  as  a 
partner  without  the  consent  of  every 
member  of  the  firm.  Setzer  v.  Beale, 
19  W.  Va.  274.  See  post,  "By  Opera- 
tion of  Law,"  V,  B,  2. 

"One  leading  distinction  between  the 
mining  partnership  and  the  general  one 
is  that  the  general  one  has,  as  a  ma- 
terial element  of  its  membership,  the 
delectus  personae  (choice  of  person), 
while  the  other  has  not."  Childers  v, 
Neely,  47  W.  Va.  70,  34  S.  E.  828.  See 
Lamar  v.  Hale.  79  Va.  147.  And  see 
the  title  MINES  AND  MINERALS, 
vol.  9,  p.  823. 

II.  Formation. 

A.  CAPACITY. 
1.    Of  Corporation. 

See  the  title  CORPORATIONS,  vol. 
3,  p.  564. 

3.    Of  Married  Woman. 

See     the     title     HUSBAND     AND 
WIFE,  vol.  7,  pp.  186,  223. 
•a.   Common-Law  Rule. 

At  common  law  a  married  woman 
had  no  capacity  to  enter  into  any  con- 
tract, and  such  were  absolutely  null 
and  void  in  a  court  of  law,  hence  she 
could  not  have  entered  into  any  part- 
nership, which  such  court  would  recog- 
nize. To  this  rule  there  were  two 
exceptions,  first  when  her  husband 
was  civilly  dead,  and  secondly  by  the 
custom  of  London.  Carey  v.  Burruss, 
20  W.  Va.  571;  Webb  v.  Ingham,  29  W. 
Va.  389,  1  S.  E.  816;  Ringold  v.  Suiter, 
35   W.   Va.    186,   13   S.   E.   46. 


Consent  of  Husband— Liability  of 
Separate  Estate.— A  married  woman 
with  the  consent  of  her  husband  may 
engage  in  trade  on  her  separate  ac- 
count, and  may  enter  into  a  partner- 
sbjp  for  the  purpose,  and  her  separate 
estate  will  be  liable  for  the  debts  in- 
curred in  conducting  the  business.  Penn 
t'.  Whitehead,  17  Gratt.  503.  See  the  title 
SEPARATE  ESTATE  OF  MARRIED 
WOMEN. 

Other  Partner  Liable.— Although  a 
married  woman,  Kving  with  her  hus- 
band, is  not  liable  at  law  in  West  Vir- 
ginia on  her  contract  of  partnership, 
still  the  person  with  whom  she  con- 
tracted is  so  liable.  Carey  v.  Burruss, 
20  W.  Va.  571;  Ringold  v.  Suiter,  35 
W.  Va.  186,  13  S.  E.  46. 
b.   By  Statute. 

West  Virginia  Rule^The  common- 
law    incapacity    of   a    married    woman, 
living  with  her  husband,  to  contract  to 
form  a  partnership,  on  which  she  wiH 
be  held  liable  at  law,  is  unchanged  in 
West  Virginia.    No  portion  of  the  Mar- 
ried Woman's  Act,  p.  447,  ch.  66,  Code, 
1868,  can  be  construed  to  remove  this 
incapacity  either  expressly  or  by  neces- 
sary implication.     Carey  v.  Burruss,  20 
W.  Va.  571,  citing  Stockton  v,  Farley, 
10  W.  Va.  171;  Radford  v.  Carwile,  13 
W.  Va.  572.    See  the  title  HUSBAND 
AND  WIFE,  vol.  7,  p.  188. 

Virginia   Rule.— See   the   title   HUS- 
BAND AND  WIFE,  vol.  7,  p.  188 
S.   Of  Infant. 

See  the  title  INFANTS,  vol.  7  p. 
4«7. 

B.   INTENTION  OF  PARTIES. 
1.   As  to  Third  Persons. 

See  post,  "Nominal  and  Dormant 
Partners,"  IV,  B. 

A  partnership,  so  far  as  third  per- 
sons are  concerned,  may  exist  with- 
out any  agreement  between  the  par- 
ties thereto,  and  even  contrary  to  their 
intention.  Bank  v.  Smith,  26  W.  Va. 
541,  552;  Setzer  v.  Beale,  19  W.  Va.  274; 
Commercial  Bank  v.  Miller,  96  Va.  357, 
31    S.    E.    812;    Weaver   v.   Tapscott,    9 
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Leigh    424,    427.      See    post,    "Nominal 
and  Dormant  Partners,"  IV,  B. 

And  when  the  parties  intend  to  create 
a  partnership  they  are  clearly  liable  to 
third  persons.  Bank  v.  Smith,  26  W. 
Va.  541,  552.  See  post,  "Authority  and 
Powers  of  Partners,"  IV,  A. 
-%,  As  between  the  Parties. 

A  partnership  in  fact,  that  is  a  part- 
nership as  between  the  parties,  re- 
sults from  the  intention  of  the  parties 
to  be  gathered  from  their  contract,  if 
there  be  one,  or  if  not,  from  their  re- 
lations and  dedings  with  the  property 
of  each  other.  Setzcr  v.  Beale,  19  W. 
Va.  274;  Woods  v.  Ward,  48  W.  Va. 
652,  37  S.  E.  520. 

C.  EXECUTORY  CONTRACT. 

An  executory  contract  or  agreement 
to  form  a  partnership,  to  go  into  effect 
at  a  future  day,  does  not  constitute  a 
partnership.  National  Bank  v.  Crin- 
gan,  91  Va.  347,  21  S.  E.  820.  See  post, 
"'Contract   of  Partnership,"   II,  G. 

D.  GENERAL  AND  MINING  PART- 

NERSHIPS COMPARED. 

See  the  title  MINES  AND  MINER- 
ALS, vol.  9,  p.   851. 

Of  course,  owners  of  mines,  oil 
leases,  or  farms  can,  by  agreement, 
make  an  ordinary  parnership  therein; 
but  "where  tenants  in  common  of  mines 
or  oil  leases  or  lands  actually  engage 
in  working  the  same,  and  share,  ac- 
cording to  the  interest  of  each,  the 
profit  and  loss,  the  partnership  rela- 
tion subsists  between  them,  though 
there  is  no  express  agreement  between 
them  to  be  partners  or  to  share  profits 
and  loss.  The  presumption  in  such 
case  would  be  that  of  a  mining  partner- 
ship, rather  than  an  ordinary  one,  in 
absence  of  an  express  agreement,  form- 
ing an  ordinary  general  partnership. 
Childers  v.  Neely,  47  W.  Va.  70,  34 
S.    E.    828. 

And  where  parties  mutually  convey 
to  each  other  by  deed  an  interest  in 
such  minerals  as  may  be  found  upon 
their  property,  and  mutually  covenant 
tr  oKplore  and  operate  for  same  at  their 


joint  cost  and  profits,  it  constitutes  a 
partnership  between  the  parties  thereto. 
White  V,  Sayers,  101  Va.  821,  45  S.  E. 
747. 

E.    JOINT  PURCHASE  OF  PROP- 
ERTY. 

See  post,  "Partnership  Property," 
III,  B. 

Of  Land. — Where  land  is  conveyed 
to  two  grantees,  and  the  language  of 
the  deed  is  such  as  is  usually  employed 
to  create  a  joint  ownership,  in  the  ab- 
sence of  any  words  to  indicate  that  the 
parties  occupied  or  intended  to  assume 
the  relation  of  partners,  this  does  not 
constitute  them  partners,  it  not  appear- 
ing that  a  partnership  of  any  kind  ex- 
isted between  them  either  before  or 
after  the  date  of  the  deed.  Houck  v. 
Kerfoot,   99   Va.  658,   39   S.   E.   590. 

And  an  agreement  between  members 
of  a  syndicate  by  which  they  undertook 
to  subscribe  a  certain  sum  for  the  pur- 
pose of  buying  property,  And  made  no 
further  contract,  it  not  appearing  that 
they  ever  considered  the  question,  or 
determined  how,  the  property  was  to 
be  held,  there  being  no  provisions  for 
sale  and  division  of  profits,  is  wholly 
wanting  in  the  essentials  of  a  partner- 
ship agreement,  nor  does  it  show  that 
the  parties  intended  to  do  those  acts 
from  which  a  partnership  can  be  in- 
ferred. Ferguson  v.  Gooch,  94  Va.  1, 
6,  26  S.  E.  397.  See  Wheatley  v,  Cal- 
houn,   12   Leigh   264. 

Nor  will  a  limited  and  accidental  in- 
terest in  a  single  entry  of  land  by  two 
partners,  make  the  owners  of  such  in- 
terest a  partner  with  them.  McClung 
V.   Hughes,  5  Rand.  453,  459. 

But  an  agreement  between  two  par- 
ties to  pay  equally  for  a  tract  of  land, 
and  one  of  them  to  sell  it,  and  the  net 
profits  to  be  divided  between  them, 
makes  them  partners  in  the  specula- 
tion.    Canada  v.  Barksdale,  76  Va.  899. 

Purchase  of  Personal  Property  on 
Shares. — The  written  agreement  for  the 
purchase  of  personal  property  at  a 
certain  price,  specifying  that  those  who 
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executed  it  should  own  such  property 
by  interests  proportionate  to  the 
amount  subscribed,  is  a  contract  of  co- 
partnership or  joint  ownership  between 
the  persons  signing  or  executing  the 
same.  Newman  v.  Ruby,  54  W.  Va. 
381,  46  S.  E.  172.  See  the  title  SUB- 
SCRIPTIONS. 

F.    SHARING     PROFITS     AND 

LOSSES. 
1.   Conununion  of  Profits  Defined. 

By  communion  of  profits  is  meant 
a  joint  and  mutual  interest  in  the  prof- 
its, not  simply  a  joint  interest  in  the 
property;  for  persons  may  be  jointly 
concerned  in  a  purchase  of  goods,  yet 
if  they  are  not  jointly  concerned  in 
the. profits  arising  from  the  goods  after 
their  purchase,-  they  are  not  partners 
as  between  fhemselves.  Setzer  v, 
Beale,  19  W.  Va.  274. 
%,   Constitutes  a  Partnership. 

The  existence  of  a  partnership  was 
established  by  proof  of  an  actual  com- 
munity of  interest,  accompanied  by  an 
agreement  to  participate  in  the  profits 
ami  contribute  to  the  losses  of  the 
concern.  Brown  v.  Higginbotham,  5 
Leigh  583,  27  Am.  Dec.  618;  McClung 
V.  Hughes,  5  Rand.  453,  459.  See  post, 
"Apportionment  of  Profits  and  Losses," 
VIII,  C,  5.  a,  (1). 
8.    When  Sharing  Profits  Sufficient  to 

Constitute  Partnership, 
a.  In  General. 

True  Test  of  Partnership,  Lien  on 
Profits.— In  construing  whether  an 
agreement  is  a  partnership,  consider- 
ing all  the  words  used,  and  all  the  parts 
and  provisions,  as  well  as  the  general 
character  and  relation  to  each  other, 
the  true  test  is,  did  the  supposed  part- 
ner acquire  by  his  bargain  any  prop- 
erty in  or  control  over,  or  specific 
lien  upon,  the  profits  while  they  re- 
mained unascertained  and  undivided, 
in  preference  to  other  creditors?  If 
so  he  is  liable  to  third  persons;  other- 
wise, he  is  not  liable.  Chapline  v. 
Conant,   3   W.  Va.   507. 

In    Robinson    v.    Allen,    85    Va.    721, 


8  S.  E.  S35,  it  wag  said  that  the  triie 
rule  in  reference  to  what  constitutes 
a  partnership  was  that  all  persons  wha 
share  the  profits  of  the  concern  afc 
prima  facie  partners  as  to  third  per- 
sons, but  that  this  presumption  could 
be  repelled  by  showing  that  the  legal 
relation  of  partnership  inter  se  did  not 
exist. 

Leading  Characteristic  and  Distinct 
Features.— In  order  that  persons  may 
be  partners  in  the  legal  acceptation  of 
the  word,  it  is  necessary  that  some- 
thing shall  be  shared  ty  reason  of  a» 
agreement  to  that  effect,  which  some- 
thing shall  be  the  profits  arising  from 
some  predetermined  business  engaged 
in  for  their  common  benefit.  An  agree- 
ment to  share  profits  is  the  leading 
characteristic  of  partnership,  and  i» 
the  distinct  feature  in  nearly  all  defini- 
tions of  the  term.  And  it  seems  to  be 
unnecessary  that  by  the  agreement  the 
parties  are  to  share  in  the  losses  of  the 
business.  Jones  v.  Murphy.  93  Va.  214. 
24  S.  E.  825;  Sodiker  v.  Applegate.  24 
W.  Va.  411. 

Payment  of  Specific  Sum  Out  of 
Profits  Not  Enough.— A  mere  payment, 
or  promise  to  pay,  out  of  the  profits,  a 
sum  of  money  as  a  specific  proportion 
(.f  the  profits,  does  not  necessarily  con- 
stitute  the  payee  a  partner,  and  gives 
him  no  interest  in  the  profits,  and  no 
right  to  the  profits,  but  only  a  personal 
claim  for  such  share  of  the  profits, 
after  they  are  ascertained,  and  may 
be  divided.  Chapline  v.  Conant,  3  W. 
Va.   507. 

Joint  Account  Business.— An  agree- 
ment between  two  firms  to  do  a  "joint 
account''  business  together  in  the  pur- 
chase, preparation  and  sale  of  tobacco 
for  a  certain  term,  agreeing  that  the 
costs  and  expenses  of  the  business  are 
to  be  borne  in  equal  shares,  and  the 
profits  or  losses  equally  divided,  con- 
stitutes the  parties  in  such  business  a 
partnership,  regardless  of  what  their 
intentions  were.  Commercial  Bank  :•. 
Miller,  96  Va.  357,  31  S.  E.  812;  Weaver 
V.  Tapscott,  9  Leigh  424,  427. 
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Milling    Business. — ^By    articles     be- 
tween two  persons  they  agree  tb  unite 
in  the  purchase  of  niiHs  and  two  hun- 
dred acres  of  adjoining  land,  that  one 
shall  keep  the  mills  at  a  salary  to  be 
paid  out  of  the  joint  concern,  and  that 
"the  improvements,  privileges,  expenses 
and    profits,    shall    in    all    respects    be 
equal  to  both  parties."    This  was  held, 
to  constitute  the  parties  partners  in  the  ' 
milling  business,  but  that  the   real  e»-  ' 
tate    was    purchased    by   them    individV  j 
ually,  of  which  each  was  tenant  in  com-  j 
mon    with    the    other   of   an    undivided 
moiety.    Wheatley  v.  Calhoun,  12  Leigh 
264,  37  Am.  Dec.  654.    See  Tait  v.  Tait, 
6  Leigh  154,  where  one  partner  put  la  | 
the  land  on  which  the  mills  were  built, 
same    to    remain    his    property,    and    it 
was  said  that  they  contemplated  a  mill-  j 
ing  partnership  for  the  designated  term 
of  years.     See  the  title  MILLS  AND  | 
MILLDAMS.  vol.  9,  p.  804.  I 

But  an  agreement  by  which   the  de- 
fendant   was   to   furnish    the   grist   mill 
then  owned  by  him  and  put  the  same 
in  repair  at  his  own  expense,  and  the 
plaintiff   was    to    run    and    operate    the 
mill,  the  funds  for  carrying  on  the  busi-  t 
ness  and  keeping  the  mill   in  repair  to  , 
be    furnished    by    the    parties    in    equal 
portions,  and  the  profits  to  be   shared  i 
equally    between    them,    did   not    make  ' 
the    parties    partners,    but   simply   pro- 
vided a  method  of  payment  and  meas-  | 
lire    of    compensation    to    the    plaintiff  | 
for  his  services.     Sodiker  v.  Applegate, 
24  W.  Va.  411. 

Conducting  Boating  Business. — Two 
persons  entered  into  an  agreement  to 
conduct  a  boating  business,  by  the 
terms  of  which  one  was  to  furnish  the 
boats  and  loading,  and  the  other  was  to 
superintend  the  business  and  furnish 
the  hands,  the  profits  resulting  there- 
from to  be  equally  divided.  This  con- 
stituted them  partners,  as  a  participa- 
tion in  the  profits  and  losses  made 
them  general  partners,  and  subjected 
each  to  all  the  liabilities  of  such  gen- 
eral   partnership,    whatever    may    have 


been  the  agreement  inter  sc.  Weaver 
V.  Tapscott,  9  Leigh  424. 

Cultivation  of  Land — An  agreement 
between  the  lessee  of  a  farm  with  an- 
other, by  which  the  latter  puts  labor- 
ers thereon  under  the  management  of 
the  former,  with  the  understanding  that 
the  net  profits  should  be  divided  be- 
tween them,  after  deducting  all  ex- 
penses, constitutes  a  partnership  and 
both  are  liable  for  the  debts  contracted 
for  the  concern,  as  the  rent  of  the 
farm  and  the  wages  of  the  overseer. 
Brown  v.  Higginbotham,  5  Leigh  583^ 
27  Am.  Dec.  618. 

Working  Farm  on  Shares.— In  every 
partnership  there  is  a  community  of 
interest,  but  ftvery  community  of  in- 
terest does  not  create  a  partnership. 
There  must  be  a  joint  ownership  of  the 
partnership  funds,  or  a  right  of  con- 
trol over  them,  and  also  an  agreement 
to  share  the  profits  and  losses  arising 
therefrom.  Thus  an  agreement  be- 
tween two  parties  that  one  shall  work 
the  other's  farni  upon  shares,  and  di- 
vide the  produce  does  not  constitute 
them  partners  between  themselves,  or 
as  to  third  persons.  Sodiker  v.  Apple- 
gate,  24  W.  Va.  411. 

Joint  Purchase  of  Sheep. — Where  one 
gave  another  $300  with  which  to  buy 
sheep,  agreeing  to  divide  the  profits, 
if  any,  and  not  to  charge  interest  if  any 
loss  resulted  from  the  purchase  and 
sale,  and  was  frequently  heard  to  refer 
to  his  agreement  as  a  "partnership,** 
this  was  held  to  constitute  such  persons 
partners.  Newbrau  v.  Snyder,  1  W.  Va. 
153.  See  the  title  JOINT  ADVEN- 
TURES, vol.  8,  p.  87. 

Purchase  of  Land. — See  ante,  "Joint 
Purchase  of  Property."  II,  E. 

b.   Joint  Interest  in  Public  Contract 

Contract  with  State — Commission  on 
Expenditures.  —  Where  two  parties 
jointly  undertook  to  perform  a  contract 
with  the  state,  which  involved  heavy 
expenditures,  although  the  state  de- 
frayed these  expenses,  and  the  partners 
were  to  be  compensated  by  a  commis- 
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sion  on  the  amount,  yet  the  commis- 
sion constituted  profits  in  which  they 
were  jointly  interested,  and  this  com- 
munity of  interest  in  the  profits  of  the 
partnership,  will  suffice  to  constitute  a 
partnership.  Kelly  v.  Largncy,  1  Va. 
Dec.  72. 

Contract  to  Carry  Mail.— A  pur- 
chaser of  a  contract  to  carry  the  United 
States  mail  sold  a  half  interest  in  the 
contract,  with  the  agreement  that  they 
should  thare  equally  in  the  profits  and 
losses.  This  created  a  partnership  be- 
tween the  parties.  Cole  v.  Moxley,  12 
W.  Va.  730,  distinguishing  Wilkinson 
V.  Jett,  7  Leigh  115. 

"In  that  case  Wilkinson  was  the  sole 
contractor  for  carrying  "the  mail  and 
employed  Jett  to  carry  the  mail  half 
the  time,  and  promised  to  pay  him  for 
so  doing  one-half  of  what  he  received 
from  the  department,  when  he  received 
it.  There  was  nothing  to  show  that 
there  was  any  partnership  between 
them,  no  agreement  to  share  profits  and 
suffer  losses  together.  It  was  a  mere 
employment.  Here  the  parties  each 
put  in  owe-half  the  money  to  buy  the 
contract,  and  were  to  share  the  profits 
and  suffer  losses  equally."  Cole  v. 
Moxley,  12  W.  Va.  730,  746. 

c.  Payment  of  Services  wiA  Profits. 

In  General. — An  agreement  which 
simply  provides  the  method  of  payment 
an<i  measure  of  compensation  to  an 
employee  or  agent  for  his  services,  by 
giving  him  a  share  of  the  profits  aris- 
ing from  the  business  or  employment, 
does  not  constitute  a  partnership. 
Sodiker  v.  Applegate,  24  W.  Va.  411. 

In  all  cases  of  partnership  there  must 
be  a  participation  in  the  profits  as  prin- 
cipal. And  if  the  persons  merely  oc- 
cupy the  relation  of  principal  and  agent, 
no  partnership  can  be  predicated  upon 
the  fact  that  such  agent  receives  a  part 
or  share  of  the  profits  for  his  services 
or  other  benefits  conferred.  Sodiker  v. 
Applegate,  24  W.  Va.  411,  citing  Bow- 
yer  v,  Anderson,  2  Leigh  550;  Chapline 
V.  Conant,  3  W.  Va.  507;  Dils  v.  Bridge, 


2S  W.  Va.  20.    Sec  Woods  v.  Ward,  48 
W.  Va.'  652,  664,  37  S.  E.  520. 
Procurement    of    Better    Services. — 

Sometimes  a  person  may  receive  a 
portion  of  the  profits  of  a  business 
without  becoming  a  legal  partner,  as 
by  way  of  rent  or  for  wages,  when 
it  appears  that  this  mode  of  payment  's 
intended  to  secure  better  services,  and 
is  not  understood  to  be  an  interest  in 
the  profits,  as  such,  and  there  is  no 
mutuality  between  the  parties.  Robin- 
son V.  Allen,  85  Va.  721,  8  S.  E.  835. 

Emplosrment  as  Salesman. — The  part- 
nership relation  is  precluded  where  a 
party  avers  that  he  had  no  part  or 
parcel  in  the  profits  of  th*  business, 
and  acted  only  as  salesman  and  servant, 
,  Artrip  r.  Rasnake,  96  Va.  277,  31  S. 
E.    4. 

Collection  of  Claims  by  Attorney. — 
An  attorney  agreed  by  written  contract 
to  pay  a  person,  on  every  claim  against 
t  the  United  States,  which  the  latter  pro- 
1  cured  any  person  to  put  into  the  hands 
!  of  the  attorney  for  collectpn,  two-fifths 
'  of  the  net  amounts  which  the  attorney 
,  should    receive    as    compensation,    for 
collecting  the  claims.    The  payment  on 
each  claim  was  to  be  made  as  soon  as 
!  it  was  collected  from  the  government. 
!  This  agreement  was  held  not  to  create 
'  any  partnership  between  the  parties,  but 
was  simply  a  method  of  compensation 
for    securing   such    claims    for   the    at- 
torney to  collect.     Logic  v.   Black,  24 
W.  Va.  1. 

Agreement  for  Canying  the  MaiL — 
A    contractor    for    carrying    the    mail 
'  agrees    with    a    subcontractor    that    he 
shall  perform  one-half  the  service,  and 
be   entitled   to  one-half  the  compensa- 
;  tion.     Such  agreement  does  not  consti- 
'  tute  a  partnership  between  the  parties. 
Wilkinson  v.  Jett,  7  Leigh  115,  distin- 
guished in  Cole  v.  Moxley,  12  W.  Va. 
730,  746,  as  being  a  mere  employment. 
Contract  Construed  and  Mode  of  Ac- 
counting.— An  employee   of  a   partner- 
ship by  contract  with  the  firm  was  en- 
titled  to  receive  one-fourth  of  the   net 
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profits  realized  on  tobacco  manufac- 
tured by  the  firm.  This  gave  him  a 
right  to  such  pn^portion  of  the  profits 
made  on  all  tobacco  manufactured  in 
the  same  way  with  the  rest  of  the  man- 
ufactured products,  in  the  absence  of 
any  agreement  excepting  any  portion 
from  the  contract.  Chieves  v.  Gary, 
24    Gratt.    414. 

An  agreement  by  the  personal  repre- 
sentative of  such  deceased  employee 
that  the  balance  for  the  diflferent  years 
as  shown  by  the  factory  account  and 
the  factory  balances  should  be  taken 
as  true,  could  not  be  applicable  to 
years  for  which  such  accounts  and  bal- 
ances had  not  been  closed  and  written 
lip,  so  as  to  bind  him  by  the  same 
method  of  keeping  such  accounts  as  in 
previous  years.  Even  if  it  should  be 
so  construed,  it  would  not  be  binding 
where  the  circumstances  disclosed  a 
deception  practiced  upon  the  adminis- 
trator in  securing  his  consent  to  such 
agreement.  Chieves  v.  Gary,  24  Gratt. 
414. 

^.    Loan    and    Agreement   for    Repay- 
ment. 

An  agreement  between  B.  and  D.  by 
which  B.  was  to  furnish  the  means  to 
stock  a  saw  mill  with  lumber,  keep  it 
in  order  and  help  to  run  it,  an4  aid  D. 
to  sup^rt  hifi  family,  and  the  latter 
and  his  boys  were  to  go  to  work  and 
run  the  mill  with  the  assistance  of  the 
former;  the  sawed  lumber  to  be  sold 
by  B.,  and  after  deducting  the  cost  and 
expenses  of  stocking  the  mill,  the  serv- 
ices of  B.  and  whatever  he  might  pay 
for  the  support  of  D.  and  his  family, 
the  residue  of  the  proceeds  of  the  sale 
of  lumber  to  be  credited  to  D.  on  the 
purchase  money  due  from  him  on  the 
mill,  was  held,  not  to  constitute  a  part- 
nership between  the  parties  thereto. 
Djls  V.  Bridge,  23  W.  Va.  20. 

e.  Option  to  Share  Profits  or  Take  Per 
Cent,  of  Cost. 

In  an  action  of  assumpsit  against 
three  persons  as  a  partnership  for  goods 
-sold,  the  question  being  whether  there 


was  really  a  partnership  between  two 
and  the  other,  an  instruction  to  the 
following  effect  was  held  to  correctly 
state  the  law:  If  the  jury  shall  be- 
lieve from  the  evidence  that  one  of  the 
three  bought  of  the  other  two  a  stock 
of  goods  to  commence  merchandising 
with,  and  that  the  purchaser  must  pay 
the  sellers  for  said  goods  twenty  per 
cent,  upon  the  cost  thereof,  or  a  por- 
tion of  the  profits  of  the  same,  to  be 
left  to  the  election  of  the  sellers,  and 
that  subsequently  and  before  all  the 
stock  of  goods  had  been  received  by 
the  purchaser,  the  sellers  elected  to 
take  the  twenty  per  cent,  and  that 
when  the  goods  were  sold  and  de- 
livered, they  were  charged  by  the  sell- 
ers to  the  purchaser,  and  the  business 
was  conducted,  not  only  at  the  time 
of  the  election,  but  afterwards,  in  the 
name  of  the  purchaser,  then  said  con- 
tract was  not  in  law  a  partnership. 
Chapman  v.  Wilson,  1  Rob.  267. 

And  if  the  agreement  was  made  in 
June  and  the  election  under  this  con- 
tract was  made  in  September  there- 
after, and  was  to  take  twenty  per  cent, 
and  if  the  same  was  previous  to  the 
purchase  of  other  goods  by  the  pur- 
chaser of  the  plaintiffs  in  the  action, 
and  the  plaintiffs  at  the  time  of  giving 
him  credit,  did  not  know  of  the  can- 
tract  made  in  June,  then  the  jury  ouirbt 
to  find  for  the  defendants.  Chapman 
V.  Wilson,  1  Rob.  267. 

But  where  the  said  goods  or  a  por- 
tion thereof  were  furnished  him  and 
were  traded  thereon  previous  to  the 
said  election  being  made,  although  the 
case  stated  might  have  created  a  tem- 
porary partnership  until  the  election,  it 
was  limited  to  the  sale  of  the  goods 
furnished  and  to  the  profits  thereof,  and 
did  not  extend  to  purchases  and  sales 
of  other  goods,  and  the  dissolution  of 
such  partnership  was  effectual  in  re- 
spect to  all  who  may  have  had  actual 
notice,  though  such  notice  may  not 
have  been  given  to  the  world,  or  even 
publicly.  Chapman  v.  Wilson,  1  Rob. 
267. 
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f.  Lease  of  Ferry  with  Diviton  of  Prof- 
its over  Specified  Sum. 
See  the  title  FERRIES,  vol.  6,  p.  30. 

f.    Subcontract  between  Aastcnor  and 
Assignee  of  Building  Contract. 

A  contract  to  build  a  bridge  for  a 
city  was  assigned,  and  the  assignment 
was  ratified  by  the  city.  The  assignor 
then  contracted  with  the  assignee,  as 
general  contractor,  to  do  a  portion  of 
the  work,  for  which  the  assignee  agreed 
to  pay  according  to  monthly  estimates 
made  by  the  city  as  the  work  pro- 
gressed. This  is  sufficient  evidence  te 
show  that  no  partnership  existed  be- 
tween the  assignor  and  assignee  of  the 
contract.  Engleby  v.  Harvey,  93  Va. 
440,  25  S.  E.  225. 
h.   Introduction  of  New  Member. 

Consent  of  Partners  Necessary. — If 
a  stranger  contracts  with  one  of  several 
partners  to  share  in  his  profits,  such 
a  contract  does  not  render  the  stranger 
so  contracting  a  partner  in  the  concern, 
as  it  is  well  settled  that  a  stranger 
can  not  be  introduced  into  a  firm  as 
a  partner  without  the  consent  of  every  I 
member  of  the  firm.  Setzer  v.  Beale, 
19  W.  Va.  274. 

But  where  it  is  agreed  by  the  mem- 
bers of  a  1  ^rtnership  to  take  in  a  stran- 
ger, and  thereafter  a  member  of  the 
firm  agrees  to  share  his  profits  with  | 
him,  and  the  remaining  members  are 
advised  of  this  agreement,  and  make 
no  objection  thereto,  such  stranger  will 
nevertheless  continue  to  be  a  member 
of  the  firm.  And  he  will  not  cease  to 
be  such,  unless  it  appears  expressly 
or  impliedly  from  the  conduct  of  the 
members  of  the  firm,  that  after  such 
contract  there  was  a  mutual  under- 
standing that  such  stranger  was  to  be 
no  k)nger  a  member  of  the  firm.  Set- 
ter V.  Beale,  19  W.  Va.  274.  See  post, 
"New  Partners,"  IV,  C. 

O.    CONTRACT      OF      PARTNER- 
SHIP. 

See   ante,   "Definition,"   I,   A;    Exec- 
irtory  Contract,"  II,  C. 


1.  No  Particular  Form  Necessary. 

No  particular  form  or  solemnities 
are  required  to  constitute  a  partner- 
ship between  parties.  It  is  sufficient 
that  it  is  formed  by  voluntary  con- 
sent of  the  parties,  whether  it  be  ex- 
press or  implied,  by  written  articles  or 
unsolemn  writings,  by  tacit  approba- 
tion, or  by  parol  contract,  or  even  by 
mere  acts.  Story  on  Partnerships  (7th 
Ed.),  §  86;  Deering  v.  Coberly,  44  W. 
Va.  606,  29  S.  E.  512. 
%.  Mutual  Promises  as  Valid  Consider- 
ation. 

An  agreement  to  take  shares  in  a 
partnership  is  signed  by  the  parties. 
In  effect,  each  promised  to  the  others 
to  pay  for  the  benefit  of  all  the  sum 
opposite  his  name.  These  mutual 
promises  constituted  a  valid  considera- 
tion and  the  contract  is  binding  both 
at  law  and  in  equity.  Kimmins  v.  Wil- 
son, 8  W.  Va.  584. 

Effect  of  Fraud  of  One  Partner. — 
When  one  of  a  number  of  persons  who,. 
^.ach  with  the  others,  agree  to  con- 
tribute money  and  form  a  partnership 
for  a  specified  purpose,  represents  to 
another  the  existence  of  facts  on  which 
the  latter  relies,  but  which  do  not  exist,, 
the  other  parties  are  not  bound  by  such 
representations,  and  the  contract  is  not 
thereby  invalidated,  as  between  the 
party  deceived  and  the  others.  Kim- 
mins V.  Wilson,  8  W.  Va.  584. 
8.    By  Parol. 

A  contract  of  partnership  may  be 
made  by  parol.  Jordan  v.  Miller,  75- 
Va.  442;  Michael  v.  Workman,  5  W. 
Va.  391;  Deering  v.  Coberly,  44  W.  Va. 
606,  29  S.  E.  512.  See  the  title 
FRAUDS,  STATUTE  OF,  vol.  6,  p. 
528. 

4.    Specific    Performance    of    Partner- 
ship Agreement. 

See  generally,  the  title  SPECIFIC 
PERFORMANCE. 

"The  court  of.  equity,  it  is  said,  will 
enforce  a  preliminary  agreement  for 
a  partnership,  so  far  as  to  require  the 
execution  of  articles  for  the  formation 
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and  conduct  of  the  association.  Dreasy 
on  Injunctions,  265,  266;  Collier  on 
Partnership,  §§  2,  202.  And  when  the 
business  contemplated  has  been  com- 
menced, the  court,  in  a  proper  case, 
will  compel  the  performance  of  spe- 
cific determinate  duties  required  by  the 
articles,  or  restrain  the  commission  jf 
detrimental  acts  unlawful  in  thcmsleves 
or  prohibited  by  the  articles.  But 
whether  the  court  will  undertake  to 
coerce  parties  actually  to  commence  or 
continue  a  partnership  business  for  a 
series  of  years,  is  a  question  very  diffi- 
cult of  solution."  Cross  v.  Hopkins,  6 
W.   Va.   323,   331. 

It  seems  that  the  court  of  equity 
should  not  generally,  if  at  all,  under- 
take to  compel  parties  who  have  agreed 
with  each  other  to  do  so,  to  establish 
or  continue  a  partnership  business, 
against  their  interest  or  inclination,  for 
the  unwilling  partner  may  terminate 
the  partnership  at  will  by  a  sale  of 
his  interest.  Cross  v,  Hopkins,  6  W. 
Va.  323,  331. 

But  see  Birchett  v.  Boiling,  5  Munf. 
442,  where  an  agreement  to  build  a 
tavern  in  partnership,  at  the  joint  ex- 
pense and  risk,  and  for  the  joint  bene- 
fit, of  the  contracting  parties,  to  be 
held  by  them  in  fee  simple,  was  de- 
creed to  be  specifically  performed,  at 
the  instance  of  a  partner,  who  furnished 
the  ground  for  the  purpose,  and  had 
fully  performed  tht  contract  on  his 
part;  notwithstanding  many  of  the  part- 
ners were  unwilling  to  carry  it  into 
effect*  because,  in  their  opinion*  a 
change  of  circumstances  had  rendered 
the  scheme   unprofitable. 

Specific  ExiCcutioA  of  Ferry  Partner- 
ship.—See  the  title  PBRRiBS,  vol.  6, 
pp.  30^  31.    . 

S.  Provtstons  of  Contract  as  Cove- 
nants* 
Provision  to  Share  Profits  and 
Losses  No  Covenant. — A  provision  in 
the  partnership  contract  that  each  shall 
share  the  profits  and  losses  equally  is 
not  t  covenaBt^  which,  will  entitle  the 


surviving  partner  to  claim  as  a  specie 
alty  creditor  for  losses  which  he  has 
been  compelled  to  pay.  Morris  v.  Mor- 
ris, 4  Gratt.  293. 

Provision  to  Pnt  in  Capital  a  Cove- 
nant.— The  contract  of  partnership  cove- 
nants that  a  certain  amount  of  capital 
is  to  be  paid  by  each  partner,  and  a 
partner,  now  deceased,  failed  to  con- 
tribute. The  concern  having  proved 
a  failure,  and  the  surviving  partner 
having  paid  its  debts,  he  is  a  creditor 
by  specialty  of  the  deceased  partner, 
and  entitled  to  share  in  the  separate 
estate.  Morris  v.  Morris,  4  Gratt.  293. 
6.  Variance  in  Pleading. 

See  post,  "Variance  in  Pleading,"  IX, 
A,  3. 

H.    EVIDENCE   AND   PROOF   OF 
PARTNERSHIP. 

See    post,    "Evidence,"    VIII,    C,    4 ;. 
"Actions  and  Suits,"  IX. 
1.  Burden  of  Proof. 

In  General. — The  existence  of  a  part- 
nership must  be  proved  where  denied, 
and  mere  allegations  are  insufficient,  if 
unsustained  by  the  proofs.  Engleby  v. 
Harvey,  93  Va.  440,  25  S.  E.  235; 
McComb  V.  Lobdell,  32  Gratt.  185  ; 
Beals  V.  Hall,  97  Va.  383,  287,  34  S.  E. 
53;  Neff  v.  Baker,  82  Va.  401,  4  S.  E. 
620;  National  Bank  v.  Cringan,  91  Va. 
347,  21  S.  E.  820;  Tompkins  v.  Wood- 
yard,  5  W.  Va.  216. 

In  Artrip  v.  Rasnake,  96  Va.  277, 
283,  31  S.  E.  4,  it  was  said:  "The  posi- 
tion that  appellant  and  her  husband 
were  partners  in  the  mercantile  busi- 
ness is  wholly  untenable,  in  view  of 
the  positive  statement  in  her  answer 
to  the  contrary,  wherein  she  says  that 
she  ha3  no  part  or  parcel  in  the  profits 
oi  the  business,  and  only  acted  as  the 
servant  and  salesman  of  her  husband 
at  such  times  as  his  pleasure  de- 
manded" 

Michael  v.  Workman,  5  W.  Va.  391, 
is  a  case  where  the  evidence  was  held 
to  establish  the  fajct  of  a  partnership. 

As  between  Partners  and  by  Third 
Persons. — Stronger     evidence     of    the 
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existence  of  a  partnership  is  required 
between  partners  than  by  third  persons. 
Hinkson  i\  Erkin,  40  W.  Va.  Ill,  20  S. 
E.   849. 

"Persons  may  be  made  liable  as  part- 
ners, as  far  as  third  persons  are  con- 
cerned, by  conversations,  assertions, 
admissions,  and  acts  tending  to  show 
that  they  are  such,  although  such  evi- 
dence might  be  insufficient  to  prove  a 
partnership  as  between  the  parties 
themselves."  Moore  v.  Harper,  42  W. 
Va.  39,  24  S.  E.  633.  634.  See  ante, 
"Intention  of  Parties,"  II,  B. 

%.  Question  Must  Be  Raised  by  Plead- 
ings. 

Where  the  pleadings  have  not  put  in 
issue  the  question  of  partnership  as  to 
certain  persons,  it  is  not  necessary  to 
consider  the  evidence  of  the  existence 
of  such  partnership;  the  question  not 
being  properly  before  the  court.  Ruff- 
ner,  etc.,  Co.  v.  Hewitt,  etc.,  Co.,  14 
W.  Va.  737,  738. 

3.  Declarations  and  Admissions. 

See  the  title  DECLARATIONS 
AND  ADMISSIONS,  vol.  4.  pp.  332, 
943. 

Representations  of  Existence  of 
Partnership. — In  an  action  against 
three  persons  as  partners  for  goods 
sold,  the  question  at  issue  being 
whether  two  of  them  were  partners  of 
the  third,  the  plaintiffs  asked  a  witness 
if  he  had  heard  the  third  say  what  rep- 
resentations he  had  made  to  the  plain- 
tiffs at  the  time  he  purchased  the  goods 
from  them,  as  to  the  existence  of  a 
partnership  between  himself  and  the 
other  defendants.  This  evidence  was 
properly  admissible  to  prove  that  the 
plaintiffs  intended  to  sell  to,  and  that 
the  third  partner  intended  to  purchase 
for,  a  partnership,  but  was  no  proof 
against*  the  other  two  that  they  were 
the  partners.  This  evidence,  however, 
was  not  regularly  admissible,  even  for 
this  limited  purpose,  until  the  plain- 
tiffs had  offered  •  evidence  tending  to 
show  that  there  was  a  partnership  be- 
tween the  three,  which  authorized  one 


to  purchase  on  the  credit  of  all.     Chap- 
man V.  Wilson,  1   Rob.  267. 

4.  Goods  Marked  with  Firm  Name. 

In  an  action  of  assumpsit  for  the 
price  of  goods  against  three  persons 
1  as  partners  under  a  firm  name,  the 
I  question  at  issue  being  whether  two  of 
them  were  partners  of  the  third,  by 
whom  the  goods  were  purchased,  the 
two  appearing  to  have  had  a  store- 
house in  another  town,  a  witness  was 
asked  whether  he  saw  boxes  of  goods 
in  this  .>tore  house  marked  in  the  firm 
name.  It  was  not  error  to  permit  this 
to  go  to  the  jury  as  a  link  in  the  chain 
of  circumstances,  as  it  has  a  connection 
with  the  matter  in  controversy,  though 
very  slight,  and  of  very  little  weight. 
Chapman  v.  Wilson,  1   Rob.  267. 

5.  Statement  by  Agent  That  Corpora* 

tion  Is  a  Partnership. 
See     the     title     OFFICERS     AND 
AGENTS  OF  PRIVATE  CORPORA- 
TIONS, ante,  p.  557. 

6.  To  Give  Right  to  Account  of  Profits. 
See    post,    "Accounting    and    Settle- 
ment," VIII. 

7.  Res  Judicata. 

Sec  the  title  FORMER  ADJUDI- 
CATION OR  RES  ADJUDICATA, 
vol.  6,  p.  261. 

III.  Belations  Inter  Se. 

A.  PARTNER  AS  SURETY  OR  IN- 

DORSER  FOR  COPARTNER. 

With  the  mercantile  portion  of  the 
community,  if  not  with  business  men 
generally,  in  transactions  of  loans  of 
money,  sales  on  credit,  and  negotia- 
tions of  the  like  kind,  when  a  surety 
or  indorser  is  required,  it  is  the  com- 
mon usage  not  to  oflFer  or  accept  one 
member  of  a  mercantile  firrri  as  surety 
or  indorser  for  the  other,  because  of 
their  close  relations  and  the  large  pow- 
ers each  member  has  over  their  com- 
mon interests.  Southall  v.  Taylor,  14 
Gratt.  269,  283.  • 

B.  PARTNERSHIP  PROPERTY. 
1.    What  Constitutes. 

Good  Will  and  Trade  Marks.— It  is 
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the  settled  law  that  the  good  will  and 
trade  marks  of  a  business  are  partner- 
ship property,  and. must  be  accounted 
for  by  t.ie  surviving  partner  the  same 
as  the  other  assets  of  the  firm.  Ten- 
nant  v.  Dunlop,  97  Va.  234,  33  S.  E. 
620. 

Even  when  the  partnership  agree- 
ment does  not  so  provide,  as  it  may. 
Tennant  v.  Dunlop,  97  Va.  234,  33  S.  E. 
620. 

One  Partner  Furnishing  Capital 
Stock. — By  articles  of  partnership,  for 
the  manufacture  of  carriages,  it  was 
agreed,  that  the  entire  capital  stock 
should  be  purchased  by  one  partner; 
that  the  other  was  to  have  no  interest 
or  ownership  in  the  capital  stock,  he 
giving  his  personal  attention  exclus- 
ively to  the  business,  and  the  net  profits 
and  losses  were  to  be  equally  divided 
between  the  partners.  It  was  held,  that 
the  goods,  stock,  material  and  tools  of 
the  carriage  factory,  manufactured  by 
the  partnership  or  purchased  by  it,  in 
its  business,  did  not  become  the  prop- 
erty of  the  partner  furnishing  the  cap- 
ital, but  is  partnership  property.  Sny- 
der V.  Lunsford,  9  W.  Va.  223. 

Estoppel  of  Administrator  to  Deny 
Title^See  the  title  EXECUTORS 
AND  ADMINISTRATORS,  vol.  5,  p. 
518. 

3.    Partnership  Real  Estate, 
a.    Intention  Governs. 

Shown  by  Parol.— Whether  real  es- 
tate held  by  persons  who  are  partners 
is  to  be  considered  and  treated  as  part- 
nership property,  depends  upon  the 
real  intention  of  the  vendee  at  the  time 
the  property  is  acquired  or  appropri- 
ated, and  such  intent  may  be  shown  by 
parol.  Hancock  v.  Talley,  1  Va.  Dec. 
433;  Brooke  v.  Washington.  8  Gratt. 
252,  56  Am.  Dec.  142.  Sec  Tait  -c'.  Tait, 
6  Leigh   154. 

Burden  of  Proof. — Where  real  estate 
is  held  in  the  names  of  two  or  more 
persons,  in  the  absence  of  proof  that 
it  was  purchased  with  partnership 
funds  and  for  partnership  purposes,  it 


will   be   presumed  to  be  held  by  them 

,  as  joint  tenants  or  tenants  in  common. 

'  If  it  was  not  purchased  for  partnership 

purposes,    even    though    paid    for    with 

I  partnership  funds,  and  is  appropriated 

j  to  partnership  purposes,  it  will  not  be 

I  presumed   to   belong   to   the    firm,    but 

such  fact  may  be  proved.     Hancock  v. 

Talley,   1   Va.   Dec.   433. 

And  where  there  is  no  proof  that 
the  property  formed  any  part  of  the 
partnership  funds,  or  that  it  was  pur- 
chased  for  a  gambling  establishment, 
though  the  circumstances  of  the  case 
seem  to  indicate  it  as  probable  that  the 
I  parties,  at  the  time  of  their  purchase, 
!  contemplated  the  use  of  it  by  them- 
selves for  gaming  purposes,  but  it  was 
a  joint  purchase  in  fee  by  these  per- 
sons, upon  the  strength  of  their  in- 
dividual   resources    and    credit,    of   real 

estate,   to  be   held   by   them   and   their 
I  ... 

.  representative    in    perpetuity,    or    until 

alienation,    the    temporary    abuse    of    it 
by  gaming  operations  could   stamp  no 
'  permanent  unlawful  character  upon  the 
]  property.    The  contract  with^he  vendor 
I  was  perfectly  lawful;  each  of  the  joint 
I  vendees  was  liable  to  him  for  the  whole 
I  purchase    money,    and    where    one    has 
fully   discharged    it,   his   right    to    con- 
tribution   is   the    legal    and     equitable 
consequence.      Watson    v.    Fletcher,    7 
Gratt.  1,  17. 

Settlement  Right  Purchased  with 
Partnership  Funds.— A  settlement  right 
to  land,  purchased  with  partnership 
funds  prior  to  the  act  of  1786,  concern- 
ing partitions  and  joint  obligations, 
constitutes  partnership  real  estate,  in 
which  the  partners  and  their  represent- 
atives were  entitled  to  share  according 
to  their  interest,  and  the  right  extended 
to  the  land  obtained  thereunder  by  a 
purchaser,  with  notice  of  such  settle- 
ment right.  Edgar  v,  Donnally,  2 
Munf.  387. 

Property  Belonging  to  One  Partner. 

—In  Tait  V.  Tait,  6  Leigh  154,  it  was 
held,  that  under  an  agreement  for  the 
joint    operation    of    certain    mills,    the 
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lands  belonging  to  one  of  the  partners, 
together  with  the  mills  built  the;  eon, 
by  the  partnership  under  covenant^  to 
reimburse  the  other  partners  for  their 
outlay  therefor  at  the  termination  of 
the  partnership,  were  held  not  to  be 
partnership  property,  but  the  private 
property  of  such  partner.  See  the  title 
MILLS  AND  MILLDAMS,  vol.  9,  p. 
800. 

b.  Joint  Purchase  Not  for  Partnership 

Purposes. 

And  where  by  an  agreement  two  par- 
ties enter  into  a  partnership  in  the  mill- 
ing business,  and  for  this  purpose  pur- 
chase mills  and  two  hundred  acres  of 
adjoining  land,  the  land  is  not  social 
property  or  stock,  but  merely  individ- 
ual property  held  by  them  as  tenants 
in  common.  Wheatley  v.  Calhoun,  12 
Leigh  264,  37  Am.  Dec.  654.  See  ante, 
•Joint  Purchase  of  Property,"  H,  E. 

Installment  Paid  Out  of  Pirn!  Punds. 
— The  purchase  of  real  estate  by  two 
partners  jointly  being  on  their  individ- 
ual responsibility,  the  payment  of  one 
of  the  installments  out  of  the  partner- 
ship funds  does  not  convert  the  real  es- 
tate into  partnership  property.  Wheat- 
ley  V.  Calhoun,  12  Leigh  264,  37  Am. 
Dec.  654. 

c.  Title. 

(1)    Who  May  Hold— Rule  in  Equity. 

While  a  partnership,  as  such,  can  not 
hold  the  legal  title  to  real  estate,  which 
can  only  be  conveyed  to  a  natural  per- 
son, or  an  artificial  one,  as  a  corpora- 
tion, yet  a  partnership  may  in  equity 
own  real  estate,  without  reference  to 
who  holds  the  legal  title,  and  a  trust 
for  its  benefit  may  be  established  by 
showing  the  intention  of  the  grantees 
by  parol  evidence.  Hancock  v.  Talley, 
1  Va-  Dec.  433;  Brooke  v.  Washing- 
ton, 8  Gratt.  252.  56  Am.  Dec.  142; 
Diggs  V.  Brown,  78  Va.  292;  Hardy  v. 
Norfolk  Mfg.  Co.,  80  Va.  404. 

Conveyance  to  Piim  in  Firm  Name 
— .EfiTect— Sec  the  title  JOINT  TEN- 
ANTS AND  TENANTS  IN  COM- 
MON, vol.  8,  p.  101. 


Partnership   Property   Held   Jointly. 

-See  the  title  JOINT  TENANTS 
\ND  TENANTS  IN  COMMON,  voL 
S,  p.  93. 

Conveyance  to  One — Trust  Results^ 
—Where  the  funds  of  a  partnership, 
by  consent  of  the  partners,  are  invested 
in  real  estate,  and  a  conveyance  is 
taken  in  the  name  of  one  partner  only, 
I  trust  results  in  behalf  of  the  other 
partner  to  the  extent  of  his  interest  of 
the  funds  invested.  McCully  v.  Mc- 
Cully,  78  Va.  159.  See  Deloney  v. 
Hutcheson,  2  Rand.  183. 
(3)    Partner's  Power  of  Alienation. 

See  post,  "Application  and  Disposal 
of  Firm  Assets,"  IV,  A,  5. 

(3)  Death  of   Partner. 

See  post,  "Effect  on  Powers,  Duties 
and  Liabilities,"  V,  D. 

(4)  Liability  to  Dower. 

See  the  title  DOWER,  vol.  4,  p.  795. 
d.    Conversion  Inco  Personalty. 
(1)   General  Rule. 

Real  estate  purchased  with  partner- 
ship funds  and  for  partnership  purposes 
is  partnership  property,  and  treated  as 
personalty.  Pierce  v.  Trigg,  10  Leigh 
406;  Wheatley  v.  Calhoun,  12  Leigh 
•>*>4;  Deering  v.  Kerfoot,  89  Va.  491,  1« 
S.  E.  671,  citing  Parrish  v.  Parrish,  88 
Va.   529,   14   S.    E.   325. 

Real  estate  may,  in  equity,  be  con- 
verted out  of  and  into  personalty 
by  the  agreement  of  the  partners,  or 
the  manner  in  which  it  is  conveyed  Uk 
them.     Davis  v.  Christian,  15  Gratt.  11. 

But  every  such  conversion  of  real 
estate  into  personalty,  whether  express 
or  implied,  complete  or  partial,  is  eq- 
uitable only;  and  the  property  can  only 
be  conveyed  as  real  estate,  and  by 
each  partner,  in  order  to  pass  the  whole 
to  the  grantee.  Davis  v.  Christian,  1« 
Gratt.  11. 

In  Zane  v.  Sawtell,  11  W.  Va.  43,  50» 
the  court  said:  "Real  estate  bought 
with  partnership  effects,  for  partnership 
purposes,  is,  though  conveyed  to  the 
partners  individually,  impressed  with 
the   character  of   personalty;  yet  such 
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property  is  efTectually  conveyed  by  a 
deed  executed  by  the  partners  describ- 
ing it  as  real  estate.  Davis  v.  Chris- 
tian, 15  Gratt.  11.  I  can  not  sec  why 
the  grantor  might  not  .convey  land 
which  he  had  thus  impressed  with  the 
character  of  personalty  by  a  deed  de- 
scribing it  still  as  land.  Such  a  deed 
ought  not  to  be  regarded  as  ineffectual 
because  in  it  the  grantor  failed  to  re- 
cite that  the  land  had  been  previously 
in  pressed  with  the  character  of  per- 
sonalty. It  was  so  expressly  held,  in 
the  case  of  Siter  v.  McClanachan,  2 
Gratt.  280."  See  also,  Cunningham  v. 
Ward,  30  W.  Va.  572,  579,  5  S.  E.  646, 
650. 

<3)    For  Pa3rment  of  Debts  and  Ad- 
justment of  Accounts. 

It  is  well  settled  that  real  estate 
bought  with  partnership  funds  for  part- 
nersnip  purposes,  is  converted  into  per- 
.snnalty  to  the  extent  that- may  be  nec- 
c<  ary  for  the  purpose  of  paying  the 
debts  of  the  firm  and  adjusting  the 
accounts  of  the  partners  inter  se, 
though  it  be  conveyed  to  the  partners 
in  their  individual  names  as  joint 
tenants,  and  though  there  be  no  ex- 
press agreement  between  them  as  to 
conversion.  Davis  v.  Christian,  15 
Gratt.  11;  Diggs  v.  Brown,  78  Va.  292; 
Hardy  v.  Norfolk  Mfg.  Co.,  80  Va.  404. 

Davis  V.  Christian,  15  Gratt.  11, 
leaves  it  as  a  quaere  whether  real  estate 
purchased  for  partnership  purposes 
with  partnership  funds  is  converted 
into  personalty  for  any  other  purposes 
than  paying  the  debts  of  the  partner- 
ship and  adjusting  the  accounts  be- 
tween the  partners. 

According  to  Jones  v.  Neale,  2  Pat. 
&  H.  339,  however,  land  not  necessary 
for  the  settlement*  of  partnership  af- 
fairs regains  its  character  as  realty,  and 
should  be  transferred  as  such. 

This  doctrine,  nevertheless,  was  ap- 
par£ntly.  not-  recognized  in  the  earlier 
case  of  Pierce  v.  Trigg,  10  Leigh  406, 
424,  where,  after  a  dissolution  and  set- 
t4emetit,  the  surplus  real  estate  belong- 


ing to  the  firm  was  held  to  pass,  not 
to  the  heir  of  the  deceased  partner  as 
land  but  to  his  personal  representative 
as  personalty.  But,  in  Martin  v.  Smithy 
25  W.  Va.  579,  585,  it  was  held,  that  "a 
widow  is  not  entitled  to  dower  in  part- 
nership lands  purchased  with  partner- 
ship funds  for  partnership  purposes^ 
until  the  partnership  debts  have  been 
paid,"  thus  very  strongly  intimating 
that  after  payment  of  such  debts,  she 
would  be  entitled  to  dower.  See  Del- 
oney  v.  Hutcheson,  2  Rand.  183.  See 
also,  the  titles  DESCENT  AND  DIS- 
TRIBUTION, vol.  4,  p.  588;  DOWER, 
vol.  4,  p.  782. 

Rights     of     Surviving     Partner     in 
Realty.— See  post,  *'Effect  on  Powers^ 
Duties  and   Liabilities,"   V,  D. 
(3)    As  to  Dower  and  Curtesy  Rights. 

Real  estate  purchased  with  partner- 
ship funds  for  partnership  purposes  is 
so  far  considered  as  personalty  as  not 
to  be  subject  to  dower  or  curtesy.  Par- 
rish  V,  Parrish,  88  Va.  529,  14  S.  E. 
325;  Deering  v.  Kerfoot.  89  Va.  491,  16 
S.  E.  671.  See  the  titles  CURTESY, 
vol.  4,  p.  148;   DOWER,  vol.  4.  p.  782. 

3.  Conversion  into  Separate  Property. 
Every  Requisite  Must  Be  Complied 

with. — In  order  to  convert  partnership 
property  into  separate  property,  every 
requisite  of  transfer  must  be  complied 
with  according  to  the  nature  of  the 
property  assigned.  Jones  v.  Neale,  2 
Pat.  &  H.  339. 

4.  Accountability  Therefor. 

a.  Of  Individual  Partner. 

See  post,  "Accounting  and  Settle- 
ment," VIII. 

"It  is  the  duty  of  each  partner  to 
keep  a  correct  account  of  his  trans- 
actions. Where  a  partner  fails  in  this 
regard,  he  will  be  held  to  the  strictest 
account,  and  every  reasonable  pre- 
sumption will  be  made  against  him." 
Ryman  v.  Ryman,  100  Va.  20,  40  S. 
E.  96. 

b.  Of  Bank  Permitting  Misappropria- 

ticn  of  Funds  by  Partner. 
"When   a   bank   has   the   funds   of   a 
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partnership  on  deposit,  and  it  know- 
ingly permits  a  member  of  the  tirm, 
without  the  consent  or  knowledge  of 
the  other  members  thereof,  to  convert 
such  fund  to  his  individual  use,  in 
fraud  of  the  partnership,  it  will  be  held 
liable  to  the  partnership  for  the  funds 
so  misapplied."  Grobe  v.  Roup,  44  W. 
Va.    197,  28   S.   E.   699,  700. 

The  active  member  of  a  firm  deposits 
the  funds  thereof,  to  the  amount  of 
$1,800.  in  a  bank,  in  the  firm  name. 
The  other  member  of  the  firm  (who  is 
insolvent),  without  the  consent  or 
knowledge  of  his  partner,  wrongfully 
obtains  a  certificate  in  his  individual 
name  for  such  deposit,  and  transfers 
it  to  a  foreign  ba.nk.  At  the  instance 
of  the  active  member  of  such  firm,  a 
court  of  equity  will  enjoin  the  appli- 
cation of  such  funds  to  the  payment 
of  such  certificate  until  the  partnership 
can  be  settled  in  a  suit  for  that  pur- 
pose. Grobe  v.  Roup,  44  W.  Va.  197, 
187,   28   S.    E.   699. 

"The  bank's  knowledge  was  suffi- 
cient to  put  it  on  inquiry  as  to  the 
good  motives  of  the  partner,  without 
the  express  consent  of  the  other  mem- 
bers of  the  firm,  in  transferring  so 
large  a  partnership  fund  to  his  indi- 
vidual account,  and  by  an  express  cer- 
tificate of  deposit,  supposed  to  be 
negotiable,  placing  the  fund  beyond  the 
reach  of  the  firm,  especially  in  the 
light  of  the  adm'ssion  that  the  derelict 
partner  is  hopelessly  insolvent."  Grobe 
V.  Roup,  44  W.  Va.  197,  28  S.  E.  699, 
700. 
c.    Of  Purchaser  from  Survivor. 

Prior  to  the  act  of  1786,  concerning 
partitions  and  joint  rights  and  obliga- 
tions, two  men,  who  were  partners 
in  a  drove  of  cattle,  applied  part 
thereof  to  a  joint  purchase  of  a  settle- 
ment right  to  land;  and  one  of  them 
died;  the  survivor  had  the  land  sur- 
veyed by  virtue  of  a  land  office  treas- 
ury warrant,  and  sold  it  to  a  third 
person,  who,  having  notice  of  the  part- 
nership right,  obtained  a  grant  of  the 
whole  from  the  commonwealth;  a  pur- 


chaser from  the  heir  of  the  deceased 
partner  was,  nevertheless,  entitled,  in 
equity,  to  his  share  of  the  land.  Edgar 
z'.  Donnally,  2  Munf.  387.  See  Lamax 
V.   Hale,  79  Va.   147. 

C.     DUTY    TO    OBSERVE    GOOD 

FAITH. 
1.   In  General. 
Act    of    One    for    Benefit    of  AIL— 

Every  partner  who  engages  in  trans- 
actions relative  to  the  partnership  must 
act  expressly  for  the  benefit  of  the 
partnership.  McMahon  v.  McClernan^ 
10  W.  Va.  419;  Forrer  v.  Forrer,  29 
Gratt.  134. 

And  partners  can  acquire  the  prop- 
erty of  the  firm,  etc.,  only  for  the  ben- 
efit of  the  firm,  and  purchasers  from 
them,  charged  with  notice  of  the  facts, 
occupy  no  better  position  than  their 
vendors.     Lamar  v.  Hale,  79  Va.  147. 

''Partners,  in  their  dealings  with  each 
other,  are  expected  and  required  to 
u«e  towards  each  other  the  most 
scrupulous  good  faith.  Having  unitedl 
in  this  common  enterprise,  each,  as 
principal,  entitled  to  his  share  of  the 
social  profits,  if  any,  and  each  the 
agent  of  the  firm,  the  firm,  both  in  its 
collective  and  individual  capacity,  is 
bound  by  the  acts  of  the  members,  act- 
ing within  the  scope  of  the  business." 
Dorr  V.  Dewing,  36  W.  Va.  466,  15  S. 
E.  93,  97. 

Secret  Arrangements  for  Private 
Benefit. — It  is  a  well-settled  principle 
of  partnership  law  that  social  prop- 
erty and  contracts  should  be  managed 
for  the  mutual  benefit  of  all  the  mem- 
bers of  the  firm  according  to  their  re- 
spective interest,  and  any  secret  ar- 
rangement with  a  third  person  by 
which  a  private  and  selfish  advantage 
and  benefit  may  be  secured  to  himself 
to  the  exclusion  of  the  remaining  mem- 
bers, is  a  violation  of  the  good  faith  re- 
quired of  him  and  equity  will  compel 
a  division  of  such  ill-gotten  gains  with 
his  copartners.  McMahon  v.  McCler- 
nan,  10  W.  Va.  4ia;  Tomlinson  v,  Poh- 
iey,  31  W.  Va.  108,  5  S.  E.  457.  460. 
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%,   Advantage  Taken  of  Intoxication. 

If  one  partner  takes  advantage  of 
the  intoxication  of  another  to  obtain 
his  signature  to  an  agreement  in  vio- 
lation of  the  rights  and  good  faith 
which  should  prevail  between  partners, 
for  the  purpose  of  delaying  and  de- 
frauding him  in  obtaining  his  full 
rights  in  such  copartnership,  he  is  en- 
titled to  relief  in  equity  against  such 
agreement.  Hunter  v.  Tolbard,  47  W. 
Va.  258,  34  S.  E.  787.  See  the  title 
DRUNKENNESS,  vol.  4,  p.  834. 

8.    In  Purchase  of  Partner's  Interest. 

Of  Living  Partner. — Where  one  part- 
ner sells  his  interest  in  the  firm  to 
another  partner,  the  utmost  good  faith 
is  required  of  bim,  and  he  is  bound  to 
disclose  accurately  any  information  he 
may  possess  that  is  called  for^  and 
also  if  he  perceives  that  the  other  is 
laboring  under  a  misapprehension  as 
to  the  iiBancial  situation  of  the  firm, 
it  is  his  duty  to  correct  the  error.  Sex- 
ton V.  Sexton,  f  Gratt.  204;  Tennant 
V.  Dunlop,  97  Va.  234,  235,  244,  33  S. 
E.  620.  Sec  post,  "Contracts  with 
Representative  of  Deceased  Partner," 
V,  D,  1.  e. 

Purchase  by  Survivor— Disclosure  of 
Information. — Having  generally  a  su- 
perior knowledge  of  the  assets  and 
their  value,  it  is  the  surviving  partner's 
bounden  duty,  in  purchasing  the  in- 
terest of  the  deceased  partner,  to  ac- 
quaint his  representative  with  full  in- 
formation as  to  the  assets,  and  the 
facts  from  which  their  value  may  be 
estimated' or  inferred.  It  is  not  suffi- 
cient that  he  does  not  withhold  or  con- 
ceal such  information,  but  it  is  incum- 
bent on  him  to  disclose  voluntarily  all 
within  his  possession  or  knowledge 
from  which  a  sound  judgment  as  to 
the  value  of  the  interest  may  be 
formed.  He  can  not  remain  passive, 
but  must  make  a  frank  and  honest  dis- 
closure. Tennant  v.  Dunlop,  97  Va. 
234,  33  S.   E.  620. 

Erroneous  Statements — Burden  of 
Proof  of  Fairness. — The  statement  by 


a  surviving  partner  to  the  executrix  of 
the  deceased  partner,  in  negotiating 
for  the  purchase  of  the  latter's  interest 
in  the  firm,  that  the  good  will  and 
trade  marks  belonged  to  him  as  sur- 
viving partner,  and  that  they  were 
steadily  decreasing  in  value,  was  an  er- 
roneous statement  both  of  the  law  and 
the  facts,  and  the  burden  is  on  him  ta 
show  that  the  price  paid  was  adequate. 
Tennant  v.  Dunlop,  97  Va.  234,  33  S. 
£.  620. 

Measure  of  Relief. — And  if  a  sur- 
viving partner  acquire  from  the  repre- 
sentative of  his  deceased  partner's  es- 
tate, the  interest  of  the  decedent  in  the 
partnership  assets  for  an  inadequate 
price,  through  some  mistake  of  fact» 
or  obtained  the  transfer  of  some  firm 
asset  under  a  mistaken  claim  of  right 
calling  for  redress,  the  measure  of  re- 
lief, in  the  absence  of  all  fraud,  is  the 
real  value  of  the  interest  or  asset  at 
the  date  of  the  sale,  with  interest 
thereon  from  that  date.  Tennant  v. 
Dunlop,  97  Va.  234,  236,  33  S.  E.  620. 

The  sale  will  not  be  set  aside  and  an 
accounting  of  profits  decreed,  but  the 
purchaser  will  be  required  to  pay  the 
real  value  of  the  property  acquired^ 
with  interest  from  the  sale.  Tennant 
V.    Dunlop,   97    Va.    234,   33    S.    E.    620. 

D.  COMPENSATION    FOR    PER- 
SONAL SERVICES. 

No  Right  in  Absence  of  Agreement. 

— It  is  well  settled  that  one  partner  is 
not  entitled  to  claim  compensation 
from  the  partnership  for  his  services 
in  the  business  in  the  absence  of  a 
special  contract  for  such  compensation^ 
even  though  one  partner  may  have  at- 
tended almost  exclusively  to  a  large 
business  for  a  long  period  of  time. 
Forrer  v.  Forrer,  29  Gratt.  134;  Roots 
v.  Mason  City,  etc.,  Co.,  27  W.  Va.  483. 
484;  Taylor  v.  Dorr,  43  W.  Va.  351,  27 
S.  E.  317;  Frazier  v.  Frazier,  77  Va. 
775;   Scott  V.   Boyd,  101   Va.  28,   42   S. 

E.  918. 

And  the  burden  of  proving  such  an 
agreement  is  on  the  partner  asserting 
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it  Scott  V.  Boyd,  101  Va.  3»,  4«  S. 
E.   919. 

Ettt  the  contract  of  partnership  may 
pfovide  for  th«  payment  of  salaries  to 
the  partners,  and  that  such  salaries 
shall  be  charged  as  expense.  Bissell 
V.  Hood,  101  Va.  452,  455,  44  S.  E.  715. 

Survivor  Not  EUititled  to  Compensa- 
tion lor  Settling  Business,^ — Under  the 
circumstances,  a  surviving  partner  is 
not  allowed  compensation  for  carrying 
on  the  business  after  the  death  of  his 
partner,  or  for  settling  up  the  business 
of  the  concern.  Patton  v.  Calhoun,  4 
Gratt.   138. 

Managing  or  Acting  Partner. — Under 
t  ordinary  circumstances  and  in  the  ab- 
sence of  an  agreement  to  that  effect, 
one  partner  can  not  charge  his  copart- 
ners with  any  sum  for  compensation, 
whether  in  shape  of  salary,  commission 
or  otherwise,  on  account  of  his  own 
trouble  in  conducting  the  partnership 
business,  and  in  this  respect  a  manag- 
ing or  acting  partner  is  in  no  different 
position  from  any  other  partner. 
Smith  V,  Brown,  44  W.  Va.  342,  30 
S.  E.  160;  Hyre  v.  Lambert,  37  W.  Va. 
26,  16  S.  E.  446. 

Right  under  General  Agreement  for 
Compensation. — Where  a  partnership 
between  A  and  B  provided  for  such 
compensation  to  B  for  managing  the 
business,  as  they  should  agree  upon, 
and  the  parties  were  separated  by  '*the 
war,"  so  that  they  could  not  agree 
upon  B's  compensation,  he  is  entitled 
to  have  a  just  allowance  made  him  for 
his  attention  to  the  business  during  its 
continuance.  Garrett  v.  Bradford,  28 
Gratt.  609. 

E.  PARTICIPATION  IN  MANAGE- 
MENT. 
Wrongful  Exclusion— Right  to  Prof- 
ita. — ^Where  a  partner,  erroneously  sup- 
posing the  partnership  to  be  at  will, 
excludes  the  other  partners,  during  the 
term,  kom  partic'pation  in  the  busi- 
ness, although  the  latter  was  ready  and 
willing  to  perform  his  part,  until  the 
partnership   expired  by   limitation,   the 


exclitded  partner  is  entitled  to  one-hall 
of  the  profits.  Co*e  v.  Moxley,  12  W. 
Va.  730. 

F.  LIABILITY     FOR     COLLEC- 
TIONS. 

By  Attorney  for  Administrator  of 
Deceased  Partner.— The  administrator 
of  a  purchasing  partner  is  liable  to  the 
selling  partner  for  all  moneys  of  the 
partnership  collected  by  his  attorney  at 
law,  and  for  all  payments  made  by  such 
attorney  by  his  direction  or  approval. 
Shacklcford  v.  Shackleford,  32  Gratt 
481. 

Failure  to  Collect — No  Negligence 
or  Fraud. — A  partner  is  no:  liable  to 
his  other  partners  where,  in  the  author- 
ized sale  of  social  property,  he  failed 
to  collect  the  price  thereof,  which  fail- 
ure is  not  due  to  negligence  or  fraud 
on  his  part.  Peters  v.  McWilliams,  7S 
Va.  567. 

G.  CONTRIBUTION     AND     SUB- 
ROGATION. 

See  post,  "Right  to  Contribution  and 
Subrogation,"  VIII,  C,  5,  a,  (5). 

IV.  Relations  to  Third  PartieB. 

A.     AUTHORITY    AND    POWERS 

OF  PARTNERS. 
1.   In  General 

During  the  active  existence  of  a 
partnership  and  before  its  dissolution, 
any  member  is  authorized  to  do  any 
act  affecting  the  business  or  its  prop- 
erty, which  can  be  done  by  all  the 
partners,  because  he  is  the  legally  au- 
thorized agent  of  the  partnership  for 
the  conduct  of  the  4)usiness,  provided 
the  other  party  to  the  transaction  acts 
in  good  faith  and  without  notice  of 
a  want  of  authority  or  misconduct  of 
such  partner.  Roots  v.  Mason  City, 
etc.,  Co.,  27  W.  Va.  483,  484;  Commer- 
cial Bank  v.  Miller,  9«  Va.  357,  31  S. 
E.  812;  Wilson  v.  McCormick,  8«  Va. 
99«,  11  S.  E.  976;  Wood  v.  Shepherd, 
2  Pat.  &  H.  442,  459;  Southall  v.  Tay- 
lor, 14  Gratt.  269,  283;  Ward  f.  Motter. 
2  Rob.  536,  547;  Kyle  v.  Connelly.  S 
Leigh   719,   728;    Hurricane   Telephone 
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Co.  V.  Mohlcr,  61  W.  Va.  1,  18,  41  S. 
E.  431;  Dorr  v.  Dewing,  36  W.  Va. 
466,  U  S.  E.  93;  Clarke  v.  Ho06fnan, 
13  W.  Va.  718;  Michael  v.  Workman, 
5  W.  Va.  391.  Sec  McClung  v, 
Hughes,  5  Rand.  453,  459. 

"One  partner  is  bound  in  all  un- 
dertakings entered  into  by  the  other 
partner  within  the  scope  of  the  busi- 
ness engaged  in,  upon  the  principle 
that  each  partner  is  the  agent  of  the 
partnership;  and  his  right,  powers,  du- 
ties and  obligations  axe  in  many  re- 
spects governed  by  the  same  rules  and 
principles  as  those  of  an  agent.  A 
partner,  indeed,  virtually  embraces  the 
character  of  both  principal  and  agent." 
Gordon  v.  Funkhouser,  100  Va.  675, 
«80,  42  S.  E.  677.  See  Jordan  v.  Miller, 
75   Va.   442,   453. 

But  he  can  only  bind  the  partnership 
in  transactions  which  constitute  a  part 
of  the  general  and  regular  business  of 
tite  partnership.  Tompkins  v.  Wood- 
yard,  5  W.  Va.  216;  Frank  v.  Pringle, 
96  Va.  456,  31  S.  E.  605;  Ward  V. 
Motter,  2  Rob.  536,  547. 

And  it  is  settled  law  that  the  implied 
authority  of  a  member  to  bind  the 
firm  does  not  embrace  the  right  to  sign 
a  sealed  instrument,  to  confess  a  judg- 
ment, submit  to  arbitration,  or  to 
agree  on  a  fixed  penalty,  forfeiture,  or 
liquidated  damages,  as  all  such  matters, 
being  out  of  the  ordinary  transactions 
of  commercial  business,  can  only  be 
made  binding  on  the  firm  by  special 
authority  granted,  or  after  ratification. 
Waldron  v.  Hughes,  44  W.  Va.  126, 
M  S.  E.  505. 

"And  if  a  contract  be  made  by  one 
partner  in  the  name  of  the  firm  with 
a  stranger,  if  the  transaction  is  foreign 
Id  the  usual  course  of  dealing  with  the 
firm,  this  circumstance  lays  on  the 
stranger  the  duty  and  responsibility  of 
inquiring  and  ascertaining  whether  the 
partner  has  the  authority  of  the  firm." 
Waldron  -^  Hughes.  44  W.  Va.  126, 
ti  S.  E.  50$,  507.  See  ante,  "Inten- 
tion of  Parties,"   II.   B. 

In  extraordinary  cases,  an  extraordi- 


nary use  of  power  must  be  made. 
W-hat  is  called  the  course  of  trade  is 
not  confined  to  what  is  called  the  most 
uaual  way  of  doing  business,  in  the 
usual  state  of  things.  Jordan  v.  Mil- 
ler, 75  Va.  442,  453;  Weaver  v,  Taps- 
cott,  9   Leigh   424. 

Rmtifioation  Unnecessary.— To  show 
that  the  contracts  of  a  partner  within 
the  general  scope  of  the  business  of 
the  firm  are  full  and  complete  con- 
tracts, and  as  immediately  binding  as 
if  made  by  the  firm;  and  that  such  con- 
tract made  by  a  partner  required  no 
ratification  by  the  firm,  though  some 
contracts  made  by  an  agent  might  re- 
quire such  ratification,  see  State  v. 
Hughes,  22  W.  Va.  743,  756. 

Member  of  Nontrading  Partnership. 
— ^**In  fact,  it  is  a  rule  that  a  nontrading 
partnership,  as  distinguished  from  a 
trading  commercial  firm,  does  not  con- 
fer the  same  authority  by  implication 
on  its  ipembers  to  bind  the  firm;  as, 
e.  g.,  a  partnership  to  run  a  theater  or 
other  single  enterprise  only."  Childers 
V.  Neely,  47  W.  Va.  70,  34  S.  E.  828. 

Necessity  for  Use  of  Firm  Name.-^ 
"The  agency  of  a  partner  to  sign  for 
the  partnership  is  generally  restricted 
to  signing  in  the  established  partner- 
ship name,  when  the  partnership  has 
such  a  name."  Pettyjohn  v.  National 
Exch.  Bank,  101  Va.  Ill,  120,  43  S.  E. 
MS. 

t.   Presumptive  Credit  to  Firm. 

See  post,  "To  Pledge  Partnership 
Credit,"  IV,  A,  6;  "Liability  of  Dor- 
mant Partners,"  IV.  B,  3. 

"When  one  deals  with  a  partner  in 
matters  relating  to  the  partnership 
business,  it  ought  to  be  inferred  that 
he  deals  on  the  credit  of  the  partner- 
ship, unless  the  circumstances  prove, 
that  though  apprized  of  the  partner- 
ship, he  meant  to  give  individual  credit. 
It  would  be  hard  to  hold  him  bound  to 
prove  that  he  knew  of  the  partnership, 
and  dealt  on  its  credit."  Weaver  v^ 
Tapscott,  9  Leigh   424. 

"The   ostensible   partner   is   the   sole 
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representative  of  the  firm,  and  its  busi- 
ness is  conducted  in  his  individual 
name.  A  credit  to  him  in  the  partner- 
ship business  is  a  credit  to  the  firm; 
and  the  true  criterion  is  whether  his 
dealing  enures  to  the  concern  or  to 
the  individual.  On  the  one  hand,  he 
can  not  pledge  the  firm  for  his  indi- 
vidual purposes,  without  disclosing  the 
partnership  and  professing  to  deal  for 
its  use;  and  on  the  other,  he  can  not 
avoid  pledging  the  firm  in  his  dealings 
for  partnership  purposes,  without  the 
like  disclosure,  and  an  express  stipula- 
tion for  his  exclusive  liability."  Ward 
V.    Motter,   2   Rob.   536. 

It  is  only  in  cases  where  a  separate 
rredit  is  clearly  given  to  one  of  the 
partners,  to  the  exclusion  of  the  rest, 
that  the  latter  are  absolved.  Weaver 
r.   Tapscott,  9   Leigh    424. 

Evidence  of  Set-Off. — In  an  action 
of  assumpsit  for  a  partnership  demand, 
the  defendant  can  not  give  in  evidence 
as  a  set-off  the  delivery  of  the  goods 
to  an  individual  partner,  although  by 
the  direction  of  such  partner,  the  part- 
nership demand  was  entered  as  a  credit 
against  the  goods.  Armistead  v.  But- 
ler, 1    Hen.   &  M.   176. 

9.     Election    to    Give    Credit    to    One 
Partner. 

If  the  credit  is  given  to  one  member 
of  a  known  firm,  although  the  firm  gets 
the  benefit  of  it,  the  firm  is  not  liable 
for  the  debt,  as  the  creditor  has  made 
liis  election  to  credit  the  individual 
partner.  National  Bank  v.  Cringan,  91 
Va.  .147,  21   S.   E.  820. 

4.  Prior  to  Firm's  Existence. 

Prior  to  the  existence  of  a  firm,  a 
partner  has  no  power  to  bind  the  firm, 
for  this  agency  only  arises  when  the 
partnership  actually  exists,  and  then 
only  in  matters  necessary  to  the  busi- 
ness in  the  ordinary  way.  Thus,  where 
a  member  of  a  prospective  firm  ap- 
plies to  a  bank  for  a  loan  to  make  up 
hU  input  in  the  capital  stock,  the 
credit  of  the  firm  is  not  pledged  there- 
for, unless  he  was  specially  authorized 


!  to  bind  the  firm,  or  unless  the  action 
was  subsequently  ratified  by  them. 
National  Bank  v.  Cringan,  21  Va.  347, 
%l  S.  E.  820. 

i.   Application   and   Disposal   of   Firm 

Assets, 
a.  Partner's  Power  of  Alienation. 
See  the  title  DEEDS,  vol.  4.  p.  384. 
Realty  Held  in  Firm  Name.— A  con- 
veyance  by  one  partner  of  real  estate 
purchased  for  partnership  purposes  in 
the  firm  name,  passes  to  the  grantee 
the  legal  title  to  an  undivided  moiety, 
subject  to  a  trust  in  favor  of  the  part- 
Bcrship  creditors  upon  a  settlement  of 
the  partnership  accounts,  and  is  void  as 
to  the  residue.  Jones  v.  Neale,  2  Pat 
&  H.  339.  See  post,  "Preferences," 
IV,  E,  4. 

Of   Managing  Partner   When   Other 

Partner  Nonresident— It  is  competent 

j  for    the    resident    and    sole    managing 

partner    of   a    firm    (the   other    partner 

being   a   resident   of  another   state)    to 

I  s-Il  and  dispo>o  of  the  partnership  ef- 

;  fects.      M'Cullough    v.    Sommerville,    8 

Leigh  415. 

I     Failure  to   Collect   Price.— See   ante. 
;  "Liability  for  Collections,"  III,  F. 

To  Discharge  Firm  Liability.r-As  an 
;  entire  firm  may  be  bound  by  the  acts 
of  one  of  its  members,  so  likewise  miy 
a  liability  of  the  firm  be  discharged  by 
the  act  of  one  of  its  members.  Hardy 
r.  Norfolk  Mfg.  Co.,  80  Va.  404;  Gor- 
don V.  Cannon,  18  Gratt  387,  404:  Wil- 
liams V.  Gillespie,  30  W.  Va.  58B,  5  S. 
E.  210,  212;  Carper  v,  Hawkins,  8  W. 
Va.  291.  See  post,  "Creditors  Claim 
through  Partners  Who  May  Alter 
Rule,"  IV,   E,  1,  b,   (2). 

Generally,  each  partner  has  the  right 
to  apply  any  of  the  partnership  money 
in  his  hands  to  the  satisfaction  of  the 
partnership  debts.  But  the  court  may. 
in  a  proper  case,  direct  a  partner  who 
has  partnership  moneys  in  his  hands 
to  pay  the  same  into  court  to  be  ap- 
plied to  the  payment  of  the  debts,  and 
in  his  relief  or  otherwise,  as  may  be 
just.     Carper  v.  Hawkins,  8  W.  Va.  291. 
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One  partner  living  in  this  state,  hav-  ! 
ing  the  management  of  all  the  business 
of  the  company,  the  other  partners  re-  ; 
siding  out  of  the  state,  has  the  power  ; 
to   deliver   over   and   assign   the   goods 
and   choses   in   action   of   the   company  i 
to    the    creditors    of    the    company,    in 
discharge     of     the     partnership     debts. 
Gordon  v.   Cannon,   18  Gratt.   387,  404; 
Williams   v.    Gillespie,   30   W.   Va.   586, 
5   S.   E.  210,  212;   McCullough  v.   Som- 
mcrville,  8  Leigh  415. 

b.    Disposal   of   Property   Limited   to 
Firm    Business. 

The  authority  of  each  partner  to  dis- 
pose of  partnership  property  extends 
only  to  the  business  and  transactions 
of  the  partnership.  Arid  any  disposi- 
tion of  the  property  beyond  such  pur- 
poses,- without  the  consent  of  his  co- 
partner, is  an  excess  of  authority.  So 
one  partner  can  not  pledge  or  sell  the 
partnership  property  in  payment  of  his 
individual  debts,  without  the  consent 
of  his  copartner;  and  title  is  not  di- 
vested by  such  sale  or  pledge  in  favor 
of  a  separate  creditor,  even  though  the 
latter  may  not  know  that  it  was  part- 
nership property.  Liberty  Savings 
Bank  v.  Campbell,  75  Va.  534;  Binns  v. 
Waddill,  32  Gratt.  588.  See  Lamar  v. 
Hale,  79  Va.   147. 

But  a  pledgee  thereof  may  set  off, 
against  a  cl.iini  for  its  recovery,  money 
paid  out  on  the  partner's  checks  in  dis- 
charge of  partnership  debts.  Liberty 
Sav.  Bank  v.  Canjpbell,  75  Va.  534. 

A  transfer  of  partnership  property 
situated  in  the  state  by  a  member  of 
an  insolvent  firm  to  a  private  creditor, 
with  full  knowledge,  to  satisfy  an  in- 
dividual obligation,  is  fraudulent  and 
void  as  to  the  social  creditors,  Kurner 
V  O'Neal,  39  W.  Va.  515,  20  S.  E.  589; 
Darby  v.  Gilligan,  33  W.  Va.  246,  10 
S.  E.  400;  Baer  v.  Wilkinson,  35  W. 
Va.  422.  14  S.  E.  1:  Conaway  v.  Stealey, 
44  W.  Va.  163,  28  S.  E.  793,  797;  Snyder 
7).  Lunsford,  9  W.  Va.  223,  230;  Lewis  v. 
Caperton,  8  Gratt.  148,  165;  Garland 
V.  Rives,  4  Rand.  282. 


Neither  the  case  of  Sommerville  v. 
McCullough,  8  Leigh  415,  nor  Forkncr 
V.  Stuart,  6  Gratt.  197,  nor  Gordon  v. 
Cannon,  18  Gratt.  387,  can  be  quoted 
as  authority  to  sustain  the  position 
that  an  assignment  like  this,  where 
there  are  two  partners,  one  of  whom 
has  undertaken  to  convey  the  whole 
pr(}perty  of  the  firm  by  deed  in  which 
bis  individual  debts,  or  debts  other  than 
that  of  the  firm,  are  given  priority,  will 
be  sustained,  if  made  at  a  time  when 
the  copartner,  who  is  present  or  within 
easy  reach,  is  not  consulted,  and  does 
not  concur  in  such  deed.  Baer  v.  Wil- 
kinson, 35  W.  Va.  422,  14  S.  E.  1 

But  where  one  partner,  in  the  ab- 
sence and  without  authority  from  his 
copartner,  sells  partnership  property, 
and  executes  a  bill  of  sale  under  seal, 
in  the  name  of  both,  to  the  purchaser, 
the  sale  being  made  to  pay  a  pressing 
debt  of  the  absent  partner,  and  is  bona 
fide  and  for  full  value,  and  the  money 
is  applied  to  pay  the  debt,  held,  that 
the  partner  having  authority  by  law 
as  partner,  to  sell  partnership  effects, 
his  sale  thereof  is  obligatory  upon  and 
passed  the  title  of  the  firm.  Forkner 
V.  Stuart,  6  Gratt.  197.  See  post,  "Ap- 
plication of  Assets  to  Liabilities,"  IV, 
E.  And  see  the  title  FRAUDULENT 
AND  VOLUNTARY  CONVEY- 
ANCES, vol.  6,  p.  584. 

Exception  in  Case  of  Single  Ostensi- 
ble Partner.— "The  law  is  settled  that 
the  ostensible  partner  has  full  power 
to  assign  the  firm  assets  to  pay  his 
individual  debts  in  preference  over  the 
firm  creditors."  Motley  v.  Frank,  87 
Va.  432,  436,  13  S.  E.  26. 

If  the  firm  was  open,  the  credit  given 
to  the  firm  and  the  goods  are  in  posses- 
sion, the  partnership  creditor  should  be 
fi-rst  paid  out  of  them;  but  if  the  part- 
ner be  unknown,  and  the  credit  is  given 
to  the  visible  partner  only;  held,  he 
may  assign  the  assets  to  pay  his  indi- 
vidual debts  in  preference  to  partner- 
ship debts.  Motley  v.  Frank,  87  Va. 
432,   13  S.   E.  26. 
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Effect    of    Such    Conveyance.— And 

when,  subsequent  to  the  purchase  of 
real  estate  with  partnership  funds  for 
partnership  purposes,  a  conveyance  is 
made  by  one  partner  of  an  undivided 
moiety  to  a  trustee  to  secure  his  indi- 
vidual creditors,  it  passes  the  legal 
title  to  one  undivided  moiety  of  such 
real  estate,  but  subject  to  the  prior 
implied  trust  in  favor  of  partnersh'p 
creditors,  or  the  balance  due  another 
partner  upon  a  settlement  of  the  part- 
nership accounts.  Cunningham  v. 
Ward,  30  W.  Va.  572,  5  S.  E.  646;  Jones 
r.  Neile,  2  Pat.  &  H.  X\9\  Hart  r.  Hart, 
31  W.  Va.  688,  8  S.  E.  562,  563.  But 
see  Maxwell  v.  Wheeling,  9  W.  Va.  205. 

And  after  their  payment  the  interest 
of  the  partner  making  such  deed  of 
trust  in  said  real  estate  is  bound  by 
the  express  trust  to  pay  his  individual 
debts  secured  in  such  a  deed  of  trust. 
Cunningham  v.  Ward,  30  W.  Va.  572,  5 
S.    E.   646. 

In  such  case  neither  the  other  part- 
ner nor  partnership  creditors  can  en- 
join the  sale  by  the  trustee  under  such 
deed  of  trust,  as  the  purchaser  at  such 
a  sale  would  hold  the  land  subject  to 
their  prior  equities,  appearing  on  the 
face  of  the  deeds  under  which  such 
purchaser  would  claim  the  land  bought 
at  such  a  sale.  Cunningham  v.  Ward, 
30  W.  Va.  572,  5  S.  E.  646. 

And  it  seems  that  notice  to  the  trus- 
tee of  the  character  of  the  property 
conveyed,  as  partnership  assets,  would 
be  notice  to  the  individual  creditors  so 
secured.  Cunningham  v.  Ward,  30  W. 
Va.  572,  5  S.  E.  646,  650. 

"In  the  case  of  a  conveyance  |jy  one 
partner  beyond  the  scope  of  his  agency 
the  firm  creditors  should  share  equally 
in  the  assets  when  such  fraudulent  con- 
veyance is  set  aside,  and  neither  supe- 
rior diligence  in  bringing  suit  nor  levj"- 
ing  an  attachment  upon  the  firm 
property  by  any  one  creditor  will  en- 
title him  to  priority."  Bacr  v.  Wil- 
kinson.  35   W.   Va.    422,    14   S.    E.    1.   4. 

Deed  Frandulent  as  to  Creditors — 
Knowledge. — A   partnership  owns   cer- 


tain real  estate,  to  which  it  has  an 
equitable  title;  one  of  the  partners, 
who  put  in  all  the  capital  stock,  sells 
said  real  estate,  without  the  knowl- 
edge of  the  other,  to  a  purchaser,  who 
had  loaned  him  all  the  money  which 
he  had  put  in  as  capital  stock,  and 
agreed  to  take  therefor  the  partner's 
individual  notes,  which  had  been  given 
to  the  purchaser  for  the  money  so  bor- 
rowed, and  certain  notes  of  the  part- 
nership held  by  the  purchaser;  and 
such  contract  of  sale  of  such  real  estate 
having  been  entered  into,  this  partner, 
without  the  knowledge  of  his  copart- 
ner, induces  the  holder  of  the  legal 
title  of  such  real  estate,  to  convey  to 
the  purchaser,  who  knew  that  enough 
assets  of  the  partnership  would  not  be 
left  to  satisfy  the  creditors  of  the  part- 
nership, and  also  that  each  of  the  part- 
ners was  insolvent.  Held,  that  this 
deed  is  null  and  void,  as  against  the 
creditors  of  the  partnership,  and,  being 
fraudulent,  it  can  not  be  held  as  a  se- 
curity for  the  debt  of  the  partnership, 
(hie  to  the  purchaser.  Snyder  v.  Luns- 
ford,  9  W.  Va.  223. 

Deed  to  Secure  Social  and  Individual 
Debts — Reformation.  —  By  deed  ex- 
ecuted in  the  individual  name  of  the 
maker,  and  purporting  on  its  face  to 
convey  his  individual  prope-ty.  for  the 
payment  of  individual  creditors  named 
in  the  deed,  in  two  classes,  according 
to  a  certain  order  and  preference  therein 
established,  a  considerable  amount  of 
property,  real  and  personal,  is  con- 
veyed and  assigned  to  trustees;  that 
property,  however,  includes  not  only 
the  whole  individual  property  of  the 
grantor,  but  also  the  whole  partner- 
ship effects  of  a  mercantile  firm,  of 
which  he  is  the  managing  partner  (the 
other  partner  being  a  nonresident)  and 
some  of  the  creditors  of  each  class  pro- 
vided for  in  the  deed  are  in  fact  cred- 
itors of  the  firm,  and  not  of  the  jgrantor 
individually,  though  all  the  creditors 
provided  for  have  debts  justly  due 
them,  either  from  the  firm  or  the  in- 
dividual.     Held,      though       the      deed 
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neither  mentions  the  partnership,  nor 
distinguishes  the  social  eflPects  and  so- 
cial creditors  from  the  individual  prop- 
erty and  individual  creditors  of  the 
grantor,  a  court  of  chancery  will  re- 
form the  deed,  according  to  the  prob- 
able intent  of  the  grantor,  and  the  jus- 
tice of  the  case,  and  apply  the  partner- 
ship fund  in  payment  of  the  partnership 
creditors,  and  the  individual  fund  in 
payment  of  the  individual  creditors, 
observing  the  order  and  preference  es- 
tablished by  the  deed.  M'Cullough  v. 
Sommerville,  8  Leigh  415. 

c.  To  Assign  Choses  in  Action. 

On€  of  several  partners  may  assign 
choses  in  action  due  the  firm  when  the 
transfer  is  within  the  scope  and  objects 
of  the  partnership  and  in  the  course  of 
its  trade  and  business.  Clarke  v.  Hoge- 
man,  13  W.  Va.  718: 

To  Assign  Debt  for  Benefit  of  An- 
other  Partner. — An  assignment  by  one 
partner  of  a  debt,  due  to  the  partner- 
ship, to  another  partner  for  his  indi- 
vidual benefit,  is  not  binding  on  the 
other  partners  who  have  not  author- 
ized or  assented  to  it.  Wood  v.  Shep- 
herd, 2  Pat.  &  H.  442.  See  the  title 
ASSIGNMENTS,  vol.  1,  p.  749. 

d.  To  Assign  for  Benefit  of  Creditors. 
See  the  title  ASSIGNMENTS  FOR 

THE    BENEFIT    OF    CREDITORS, 

vol.   1,  pp.   803,  805. 

6.  To  Pledge  Partnership  Credit. 

See    post,    "To    Execute    Sealed    In- 
strument or  Deed,"  IV,  A,  12. 
a.  To  Borrow  Money  in  Firm  Name. 

One  member  of  a  commercial  firm 
may  borrow  money  in  the  name  of  the 
firm,  and  bind  the  firm,  unless  restricted 
by  the  partnership  agreement  of  which 
the  lender  had  notice.  Meriweather  V. 
Shiflett,  1  Va.  Dec.  385;  Kyle  v.  Con- 
nelly, 3  Leigh  719,  728. 

Every  partner,  whether  a  dormant  or 
ostensible  partner,  is  liable  for  a  debt 
incurred  in  transacting  the  partnership 
business  by  one  of  the  partners  in  the 
partnership  name.  Miller  v.  Miller,  8 
W.  Va.   542. 


I  "Each  of  the  partners,  from  the  na- 
ture of  the  social  connexion,  is  the 
agent  of  the  partnership,  with  author- 
ity to  bind  the  members  collectively  in 

j  all  matters  within  the  scope  of  the  part- 
nership business,  though  not  beyond  it. 
Within    this    limit,    each    partner    may 

I  pledge  the  credit  of  the  firm,  and  his 
acts  will  be  obligatory  upon  all,  though 
the  subject  of  the  contract,  as  goods 
purchased  or  money  borrowed,  be  ap- 
plied   by    him    to    his    individual    pur- 

1  poses."  Ward  v.  Motter,  2  Rob.  536, 
547.     See  ante,  "Presumptive  Credit  to 

I  Firm,"  IV,  A,  2. 

,  b.  By  Individual  Obligations  for  Firm 
Debt 
By  Bond  as  Individuals — Partner- 
ship Debt. — If  partners  give  a  bond, 
each  signing  only  as  individual,  but  it 
is  in  fact  for  a  partnership  debt,  though 
at  law  it  is  an  individual  debt,  yet  in 
equity  it  is  treated  as  a  partnership 
debt.  McCoy  v.  Jack,  47  W.  Va.  201, 
34   S.   E.   991. 

By  Individual  Note. — Where  money 
is   borrowed   in   good   faith   by   one   of 

i  two    partners    for    the    benefit    of    the 

!  partnership  on  his  individual  note,  and 
was  invested  in  goods  which  actually 
went  into  the  firm,  and  was  loaned  on 
the  credit  of  the  firm,  and  especially  on 
the  credit  of  the  other  partner,  there 
can  be  no  doubt  that  the  other  partner 
is  liable  for  the  debt  thus  contracted. 
Michael  v.  Workman,  5  W.  Va.  391. 
See  the  title  BILLS,  NOTES  AND 
CHECKS,  vol.  2,  p.  411,  et  seq. 

And  in  equity  it  is  competent  for  a 
creditor  to  prove  that  his  claim  was 
due  from  a  partnership,  although  he 
may  have  taken  a  note  from  one  of  the 

I  partners  in  his  individual  name.  Wil- 
liams V.  Donaghe,  1  Rand.  300. 

c.  Individual  Bond  Given  under  Gen- 
eral  Authority. 

Where  a  partner  gives  his  bond  to  a 
person  with  whom  he  had  made  a  con- 
tract, which  under  his  general  author- 
ity as  a  partner  he  was  authorized  to 
make,    the    debt    is  still    a    partnership 
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debt  and  binding  upon  those  partners 
who  did  not  make  the  contract  or  unite 
in  the  bond.  Jordan  v.  Miller,  75  Va. 
442.  See  post,  "To  Execute  Sealed  In- 
strument or  Deed,"  IV,  A,  12. 

d.  To  Bind  Firm  for  Share  of  Capital 
Stock. 


If  liable,  however,  at  all,  it  could 
only  be  upon  an  implied  contract 
growing  out  of  the  use  of  the  money, 
the  limitation  to  which  is  three  years. 
Lovett  V.  Perry,  98  Va.  604,  37  S.  E.  33. 

And  where  two  persons  have  agreed 

to  share   the   profits   arising   from   the 

,     XT    .       ,  T>     ,         r^  '  ^r       purchase  of  a  tract  of  land,  and  one  of 

In  National  Bank  v.  Cnngan,  91  Va.  '   ,  ^       j  n     r  ^u        .- 

^     _    -,  .    .        .J    *iT    •      them  agrees  to  advance  all  of  the  pur- 


347,  351,  21  S.  E.  820,  it  is  said:  "It  is 
not    among   the    implied    powers    of    a 


chase  money,  he  can  not  afterwards,  in 
the  absence  of  any  contract  to  that  ef- 


partner   to  bmd   hH  firm   for  h.s  own  ^  ,^^    ^^^^^    ^j^^    ^j,^    ^^ 

share  of  the  capital  aRreed  to  be  sub   [    ^^^^  j„^^^^^^  ^     ^.^^  j„  negotiating 

scribed      Says     Mr     Just.ce     L.ndley:  i  ^  ,^^^  ^^  ^^^^^^  ^^.^  ^^  ^^.^^  ^^^^  p^^. 


*One  of  the  implied  powers  of  a  part- 
ner, and  one  of  the  most  important  of 
his  powers,  is  that  of  borrowing  money 
on  the  credit  of  the  firm;  but  this  power, 
like  every  other  implied  power,  only  ex 
ists  where  it  is  necessary  for  the  trans 


chase  money.     Flippo  v.  Lamb,  102  Va. 
475,  4G  S.  E.  681. 

e.  To  Bind  Firm  on  Individual  Trans- 
action. 
A  third  party  taking  from  a  partner 


action  of  the  partnership  business  \n  j  the  signature  of  his  firm  upon  his  own 
the  ordinary  way;  and  consequently,  if  I  private  individual  transaction  can  not 
money  is  borrowed  by  one  partner  j  hold  the  firm  without  proof  of  author- 
for  the  declared  purpose  of  increasing  \  ity,  adoption  or  ratification  of  the  act, 
the  partnership  capital,  or  of  raising  |  And  the  taker  of  the  note  under  such 
the  whole,  or  a  part,  of  the  capital  '  circumstances  must  prove  the  assent 
agreed  to  be  subscribed  in  order  to  '  of  the  other  partners,  for  prima  facie 
start  the  firm  ♦  ♦  *  ,  the  firm  will  such  a  transaction  is  a  fraud,  both  on 
not  be  bound  unless  some  actual  au-  the  part  of  the  debtor  and  the  creditor, 
thority  or  ratification  can  be  proved.* "  1  Tompkins  v.  Woodyard,  5  W.  Va.  216. 
Quoted  in  Lovett  v.  Perry,  98  Va.  604,  '  And  where  one  of  two  partners  gives 
611,  37  S.  E.  33.  the  firm  note  for  his  private  debt,  without 

Here  the  question  was  not  one  of  the  consent  of  his  copartner,  the  latter  is 
the  rights  of  creditors  of  the  firm,  but  |  not  bound  thereby,  even  though  the 
of  the  partners  inter  se.  Lovett  r.  |  ^cbt  be  for  goods  which  have  been  sub- 
Perry,  98  Va.  604,  611,  37  S.  E.  33.        j  scquently    applied    to    the    use    of    the 

Capital      Borrowed     on      Individual    ^™-     Poindexter  v.   Waddy,  6   Munf. 

Credit. — In  a  contract  of  partnership  »t 

was  agreed  that  one  should  furnish  the 

required  capital,  and  the  other  should 

contribute  as  his  share  only  his  time. 


418. 


f.  Pledge  of  Securities  for  Loan. 

Therefore  one  partner  can  pledge  the 
securities  of  the  partnership  for  the 
labor  and  skill  in  running  the  business,  j  loan  of  money  from  a  third  person,  or 
The  latter,  without  the  knowledge  of  |  for  the  security  of  a  debt  due  from  it 
the  former,  borrows  money  on  his  in-  |  to  a  third  person.  Roots  v.  Mason 
dividual  credit  and  puts  it  in  the  busi-  1  City,  etc.,  Co.,  27  W.  Va.  483. 
ness.  Although  the  firm  receives  the  7.  To  Contract  for  Liquidated  Dam- 
benefit  of  the  loan,  it  is  not  liable  there- 
for, and  in  a  suit  between  the  partners 
this  sum  can  not  be  charged  against 
the  partner  who  was  to  furnish  the  j  for  liquidated  damages,  penalties  or 
capital.  Lovett  v.  Perry,  98  Va.  604,  37  ,  forfeitures,  as  such  contracts  do  not 
S.  E.  33.  ;  belong  to  the  ordinary  usages  of  mer- 


ages,  Penalties  or  Forfeitures. 

The   implied   authority   of   a   general 
partner   docs   not   extend   to   contracts 
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cantilc  law.  In  such  cases,  to  bind  the 
noncontracting  members  of  a  firm, 
there  must  be  either  express  authority 
prior  thereto,  or  ratification  thereafter, 
or  they  must  in  some  manner  inure  to 
the  benefit  of  the  firm.  Waldron  v. 
Hughes,  44  W.  Va.  126,  29  S.  E.  505. 

S.  To  EIngage  Firm  in  Another  Part- 
nership. 

The  rest  of  the  members  of  a  copart- 
nery, can  not  engage  the  firm  in  an- 
other partnership,  so  as  to  bind  a  mem- 
ber, who  was  not  privy,  or  consenting 
to  it.  But  his  privity  may  be  presumed 
from  circumstances;  and,  at  any  rate, 
his  remaining  silent  and  not  dissenting, 
after  he  knows  of  the  new  establish- 
ment, will  be  considered  as  acquies- 
cence.    Tabb  V,  Gist,  6  Call  279. 

"The  assent  of  any  member  of  a  par- 
ticular firm  is  necessary  to  engage  him 
as  a  member  of  a  new  firm;  and  the 
general  authority  given  by  all  to  each, 
or  even  to  the  acting  or  managing 
partners,  to  bind  the  whole  company, 
docs  not  extend  to  the  erection  of  new 
companies,  composed  of  new  mem- 
bers."    Tabb  V,  Gist,  6  Call  279,  291. 

Moreover,  if  it  could  be  proved,  that 
he  had  withdrawn  from  the  old  firm, 
before  the  establishment  of  the  new, 
he  would,  by  such  acquiescence,  still  be 
responsible  for  the  transactions  of  the 
new;  especially,  if  it  was  generally  un- 
derstood, by  other  people,  that  the  old 
firm  was  united  with  the  new,  Tabb 
V,  Gist,  6  Call  279. 

Ik  To  Receive  Payment. 

A  payment  to  one  partner  is  a  pay- 
ment to  all,  unless,  perhaps,  where  it 
is  forbidden  by  the  company.  Scott  v. 
Trent,  1  Wash.  77;  Kyle  v.  Connelly, 
3   Leigh  719,  728. 

10.  To  Order  Necessary  Repairs. 

"A  partner  has  power  to  order  nec- 
essary repairs."  Childers  v.  Neely,  47 
W.  Va.  70,  34  S.  E.  828,  830. 

11.  Sale    of   Cattle   with  Guarantee    of 
Profits  to  Purchaser. 

A  parol  contract  was  made  between 


I 


four  persons  to  form  a  partnership  for 
'  the  purchase  of  cattle  in  the  west  and 
to    bring    them    to    Virginia    and     sell 
them.     On  bringing  the  cattle  to  Vir- 
ginia   they    find   the    market   poor   and 
pasturage  scarce.     Under  those  circum- 
stances some  of  the  partners  sell  por- 
tions of  the  cattle  under  contracts  guar- 
antying certain  profits  to  the  purchas- 
'  ers  at  the  end  of  the  next  year.     This 
'  guarantee    was    not    in    excess    of  the 
powers  of  the  partners,  and  all  are  bound 
by  the  contract.     Jordan  v.   Miller,  75 
Va.  442. 

But  this  was  an  extraordinary  case, 
in  which  an  extraordinary  use  of 
power  had  to  be  made.  Jordan  v.  Mil- 
ler, 75  Va.  442. 

12.  To   Execute  Sealed  Instrument  or 
Deed. 

See  ante,  "To  Pledge  Partnership 
Credit,"   IV,  A,  6. 

a.  Rule  at  Law. 

Upon  a  sealed  instrument  executed 
by  one  partner  in  the  name  of  the  firm, 
if  liability  upon  the  instrument  be  put 
in  issue  by  the  other  partners,  by 
proper  pleadings,  there  can  be  no  re- 
covery at  law  except  against  the  part- 
ner signing,  unless  he  had  express  au- 
thority under  seal  for  that  purpose 
from  his  copartners,  or  they  were  pres- 
ent  at  the  act,  and  thereto  authorized 
I  him,  or  thereafter  ratified  the  act  by 
writing  under  seal.  Gordon  v.  Funk- 
houser,  100  Va.  675,  42  S.  E.  677;  Shel- 
ton  V.  Pollock,  1  Hen.  &  M.  423;  Black 
V,  Campbell,  6  W.  Va.  51. 

And  although  a  strong  disposition 
has  been  evinced  in  a  number  of  Amer- 
ican cases  to  contest  the  doctrine,  that 
the  prior  authority  or  subsequent  rat- 
ification must  be  under  seal,  as  said  by 
Mr.  Minor  in  concluding  his  discussion 
of  the  subject  (3  Minor's  Inst,  pt.  2, 
711):  "In  Virginia  *  *  *  and  in 
several  other  states,-  the  common-law 
doctrine  is  adhered  to  m  all  its  fullness 
and  rigof,  as  appears  from  the  cases 
cited   in   the   last   paragraph,   to   which 


852 


Partnership 


may  be  added  Preston  v.  Hull,  23  Gvatt 
600,  617;  Pent!  v.  Hamlett,  27  Gratt 
837,  342;  Gordon  v.  Funkhouser,  100 
Va.  675,  42  S.  E.  677. 

But  the  partner  executing  it  is  lia- 
ble. Black  V,  Campbell,  6  W.  Va. 
51,  64. 

And  a  firm  being  the  plaintiff  in  the 
executions,  the  bond  executed  by  one 
of  the  firm,  in  the  partnership  name.  Is 
a  good  bond  of  the  person  so  execut- 
ing it.     Davis  v.    Davis,  2   Gratt.   363. 

Deed  of  Lease  of  One  Partner  Not 
Evidence  of  Partnership  Lease. — A  deed 
of  lease  from  one  of  two  copartners, 
•sealed  with  his  .«oal,  and,  in  terms, 
binding  himself  only,  is  not  admissible 
evidence  in  support  of  an  avowry  lay- 
ing a  demise  by  the  copartners,  not- 
withstanding the  deed  be  expressed  is 
*'for  himself  and  his  partner,"  and  it  be 
proved  that  the  other  partner  knew  of 
the  demise,  and  was  satisfied  with  it 
Tuttlc  V.  Eskridge,  2  Munf.  330.  See 
Shelton  v.  Pollock,  1  Hen.  &  M.  423, 
where  a  bond  similarly  executed  was 
lield  not  binding  on  the  partnership. 
See  the  title  LANDLORD  AND  TEN- 
\NT,  vol.  9,  p.  128. 

Execution  of  Bond  by  Mistake — Cor- 
rection in  Equity.— See  the  title  MIS- 
TAKE AND  ACCIDENT,  vol.  9,  p. 
876. 

b.    Partnership    Debt  Merged  at    Law 
bat  Not  in  Equity. 

See  post,  "Liability  and  Termination 
1  hereof,"  IV,  D;  "Effect  on  Liability," 
V.  D,  3. 

Where  one  partner  executes  a  spe- 
cialty for  a  partnership  debt,  such  spe- 
cialty merges  the  partnership  debt  at 
law,  and  discharges  the  other  partners 
from  liability  therefor;  but,  in  equity, 
the  liability  of  the  other  partners  is  not 
thus  extinguished  unless  there  is  a  clear 
intention  of  the  creditor  to  take  the 
specialty  in  entire  discharge  of  the 
partnership  debt.  Weaver  v.  Tapscott, 
0  Liegh  424,  cited,  as  upholding  this 
proposition,  in  Ward  v.  Motter,  2  Rob. 
530,     567;  Brooke    v.     Washington,    8 


Gratt.  252,  255,  257;  Niday  r.  Harvey^ 
9  Gratt.  454;  Baylor  v.  Dejarnette,  la 
Gratt.  152;  McArthur  v.  Chase,  U 
Gratt.  683;  Jordan  v.  Miller,  75  Va.  443; 
Black  V.  Campbell,  6  W.  Va.  51.  See 
also.  Sale  v,  Dishman,  3  Leigh  548; 
Gait  V.  Calland,  7  Leigh  594;  Parker 
V,  Cousins,  2  Gratt.  372,  390;  Morris 
V.  Morris,  4  Gratt.  293;  Williams  v. 
Donaghe,  1  Rand.  300. 

Mr.  Minor  says:  "But  although,  in 
a  court  of  law,  the  bond  in  the  name 
of  one  partner  or  in  the  partnership 
name,  executed  by  one  partner,  with- 
out due  authority,  for  a  simple  contract 
debt  of  the  firm,  merges  the  simple 
contract  debt,  yet  unless  the  creditor 
agreed  to  accept  such  bond  in  dis- 
charge of  the  partnership  (a  suppobi- 
tion  which  the  execution  of  the  bond 
in  the  firm  name  would  tend  to  repel), 
if  the  obligor  therein  became  insolvent, 
a  court  of  equity,  disregarding  the 
legal  merger  of  the  original  simple  con- 
tract, will  charge  the  demand  upon  the 
firm,  and  through  it  upon  the  other 
partners.  Among  the  authorities  cited 
in  support  of  this  text  are  Sale  v.  Dish- 
man,  ?,  Leigh  548;  Gait  v.  Callnnd.  7 
Leigh  594;  and  Weaver  v.  Tapscott,  9 
Leigh  424.  In  all  of  these  ca>es,  the 
partner  who  neither  executed  the  bond 
or  covenant,  nor  authorized  its  execu- 
tion, nor  thereafter  ratified  it  as  bind- 
ing upon  him,  was  held  liable  in  equity 
for  the  debt  sought  to  be  recovered, 
upon  the  ground  that  it  was  a  pre- 
existing demand  against  the  firm,  bind- 
ing upon  each  of  the  partners.  In 
other  words,  the  court  in  each  of  those 
cases  held,  that  although  at  law  there 
would  be  no  remedy  on  the  sealed  ob- 
ligation, except  against  the  partners 
who  executed  it,  a  court  of  equity  has 
jurisdiction  to  hold  all  the  partners  a5 
much  bound  as  if  there  were  no  seal, 
if  there  was  a  pre-existing  liability 
resting  on  the  firm  for  the  debt  for 
which  the  sealed  obligation  was -given. 
So,  in  the  more  rescent  case  of  Jor- 
dan V.  Miller,  75  Va.  442."  Gordon  v. 
Funkhouser,  100  Va.  675.  42  S.  E.  677. 
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But    see    post,    "Liability    of    Dormant 

Partner,"  IV,  B,  3. 

c.  Where  Deed  Unnecessary. 

The  doctrine  that  a  partner  can  not 
hind  his  copartner  by  deed  does  not 
apply  to  a  case  in  which  the  property 
purported  to  be  conveyed  by  the  deed 
is  of  such  a  description  that  a  title  to 
it  passes  by  the  mere  act  of  delivery. 
The  mere  circumstance  of  affixing  a 
seal  to  an  instrument  of  conveyance, 
in  such  case,  does  not  annul  a  transfer 
so  consummated.  Therefore,  a  part- 
ner has  a  right  to  convey  the  social 
effects  (except  real  estate)  to  trustees 
to  pay  specified  creditors  of  the  firm; 
and  this,  without  consent  of  his  co- 
partner. McCullough  V.  Sommerville, 
8  Leigh  415.;  Anderson  v.  Bullock,  4 
Munf,  442;  Alexander  v,  Alexander,  85 
Va.  353,  7  S.  E.  335;  Williams  v.  Gil- 
lespie,  30  W.   Va.   586,   5   S.    E.   210. 

Likewise  in  McCullough  v.  Summer- 
ville,  8  Leigh  415,  it  was  held,  that, 
''though  one  partner  can  not  in  general 
bind  his  copartner  by  deed,  so  as  to 
make  it  operative  as  a  deed,  yet  an  as- 
signment by  one  partner  of  the  effects 
of  the  firm,  which  would  be  lawful  if 
there  were  no  seal,  will  not  be  allowed 
in  equity  to  be  defeated  by  the  circum- 
stance of  a  seal  being  annexed  to  th^ 
instrument."  Quoted  approvingly  in 
Gordon  v.  Funkhouser,  100  Va.  675, 
682,  42  S.  E.  677.  See  the  title  AS- 
SIGNMENTS FOR  THE  BENEFIT 
OF   CREDITORS,  vol.   l,   p.   804. 

Power  of  Attorney  to  Confess  Judg- 
ment.—See    the    title    CONFESSION 
OF  JUDGMENTS,  vol.  3,  p.  70. 
18.  To  Execute  Negotiable  Paper. 

See  the  title  BILLS.  NOTES  AND 
CHECKS,  vol.  2,  pp.  411.  413. 
14.    To  Submit  Claims  to  Arbitration. 

See  the  title  ARBITRATION  AND 
AWARD,  vol.  1,  p.  690. 
11.  To  Make  Settlement. 

See  ante,  "To  Contract  for  Liqui- 
dated Damages,  Penalties  or  Forfei- 
tures," IV,  A,  7;  post,  "Accounting  and 
Settlement,"  VIH. 


16.  Declarations  and  Admissions. 

See  the  title  DECLARATIONS 
AND  ADMISSIONS,  vol.  4,  p.  343. 

17.  Lease  by  Partner. 

See  the  title  LANDLORD  AND 
TENANT,  vol.  9,  p.  128. 

18.  After    Failure    and    Discharge     in 
Bankruptcy. 

See  post,  "Right  to  Contribution  and 
Subrogation,"  VIII,  C,  5,  a,   (5). 

B.      NOMINAL     AND     DORMANT 
PARTNERS. 

See  ante,  "Firm  Name,"  I,  B. 

1.  Nominal  Partner  Defined. 

A  nominal  partner  is  one  who,  with- 
out an  interest  in  the   concern,  allows 
his  name  to  be  used,  and  holds  himself 
out  to  the  world  as  having  an  interest. 
Brown  v.   Higginbotham,   5  Leigh   583. 
'  See   Robinson  v.   Allen,   85   Va.   721,   8 
i  S.  E.  835;  Farmers'  Bank  v.  Smith,  26 
I  W.  Va.   541. 

2.  Liability  of  Nominal  Partners. 

See  ante,  "Intention  of  Parties," 
n,  B. 

If  a  person  holds  himself  out  as  a 
I  partner,  and.  thereby  lends  to  the  part- 
nership the  sanction  of  his  credit,  he 
renders  himself  liable  to  third  persons 
as  a  partner,  no  matter  what  the  agree- 
ment between  the  parties  themselves 
may  be.  Robinson  v.  Allen,  85  Va. 
721,  8  S.  E.  835;  Bank  v.  Smith,  26  W. 
Va.   541,   552. 

But  a  person  can  not  be  held  liable 
for  holding  himself  out  as  a  member 
of  a  firm,  unless  the  liability  sought 
to  be  enforced  was  incurred  through 
reliance  on  the  credit  of  such  person. 
Waldron  v.  Hughes,  44  W.  Va.  126,  29 
S.  E.  505. 

"The  law  on  the  subject  is  laid  down 
in  Moore  v.  Harper,  42  W.  Va.  39,  24 
S.  E.  633,  in  these  words:  'Where  a 
person,  by  his  conduct,  conversation, 
admission,  or  otherwise,  allows  him- 
self to  be  held  out  as  a  member  of  a 
prospective  firm,  and  thereby  a  third 
party  is  induced  to  credit  such  firm, 
such  person,  to  the  extent  of  liability 
thus  incurred,  is  estopped  from  deny- 
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ing  the  existence  of  such  firm/ " 
Waldron  v.  Hughes,  44  W.  Va.  126.  29 
S.  E.  505,  506.  See  the  title  ESTOP- 
PEL, vol.  5,  p.  191. 

S.    Liability  of  Dormant  Partners. 

Dormant  partners  are  liable  as  gen- 
eral partners  for  the  firm  debts.  Na- 
tional Bank  v.  Cringan,  91  Va.  347,  21 
S.  E.  820;  Miller  v.  Miller,  8  W.  Va. 
542. 

A  dormant  partner  is  liable  to  the 
whole  extent  of  engagements  in  mat- 
ters which,  according  to  the  usual 
course  or  dealing,  have  reference  to 
the  business  transacted  by  the  firm,  al- 
though the  creditor  extended  no  credit 
to  him,  and  his  responsibilities  consti- 
tuted no  part  of  the  consideration  for 
the  sale.  Brooke  v.  Washington,  8 
Gratt.  252;  Weaver  v.  Tapscott,  9 
Leigh  424. 

"The  liability  of  a  dormant  partner 
depends  not  upon  the  terms,  or  the 
form,  or  the  dignity  of  the  contract 
between  the  creditor  and  the  ostensible 
partner,  but  upon  the  relation  which 
the  dormant  partner  bears  to  the  sub- 
ject of  and  the  parties  to  the  contract 
The  creditor,  ignorant  of  the  existence 
of  the  dormant  partner,  has  of  course 
no  transaction  whatever  with  him,  but 
deals  exclusively  with  the  ostensible 
partner,  looks  to  his  credit  and  respon- 
sibility alone,  and  never  speculates 
upon  the  mere  possibility  of  a  dormant 
partner  who  may  thereafter  be  acci- 
dentally discovered.  The  law  subjects 
the  dormant  partner  upon  considera- 
tions of  justice  and  policy."  Ward  v. 
Motter,   2   Rob.   536. 

For  he  takes  part  of  the  fund  on 
which  they  rely  for  payment.  Weaver 
V.  Tapscott,  9  Leigh  424.  See  ante, 
"Presumptive  Credit  to  Firm,"  IV, 
A,  2. 

Dependent  on  Election  of  Creditor. 
— "The  liability  of  the  dormant  part- 
ner, moreover,  is  not  absolute,  but  de- 
pendent upon  the  election  of  the  cred- 
itor; and  that  election  must  be  made 
in   due   time,  and  by   a   proper  course 


;  of    proceeding."      Ward    v.    Motter,    Z 
1  Rob.   536. 

After  Retirement  from  Firm. — A 
firm  of  tobacco  dealers  in  Virginia  had 
as  dormant  partners  for  a  certain  pe- 
riod a  firm  in  England.  Subsequent 
to  the  dissolution  of  the  partnership 
by  mutual  consent,  the  active  partners 
gave,  in  settlement  of  prior  obligations, 
their  note  to  a  bank.  There  was  no 
proof  that  the  bank  had  any  knowledge 
of  the  dormant  partners,  and  no  credit 
was  given  on  that  account.  It  also  ap- 
peared that  the  dormant  partners  de- 
rived no  benefit  from  these  loans.  It 
was  held,  that  the  dormant  partnei^ 
were  not  liable  for  the  payment  of  the 
note,  as  it  is  well  settled  that  dormant 
partners  are  not  liable  for  debts  con- 
tracted after  retiring  from  a  firm. 
Commercial  Bank  v.  Miller,  96  Va.  357, 
31  S.  E.  812.  See  note  in  56  Am.  Dec 
147. 

Recourse  Barred  at  Law  by  Specialty 
Accepted. — A  mercantile  business  being 
carried  on  in  a  single  name,  the  mer- 
chant in  whose  name  the  business  ia 
conducted  buys  goods,  and  executes  a 
specialty  for  the  price  thereof.  The 
party  who  sells  the  goods  and  takes 
the  specialty  is  ignorant  at  the  time  the 
merchant  has  a  dormant  partner.  Dis- 
covering this  fact  after  the  death  of 
the  merchant  who  gave  the  specialty, 
he  then  brings  an  action  of  assumpsit 
for  the  price  of  the  goods  against  the 
dormant  partner.  Held,  the  creditor 
has  no  legal  remedy  on  the  simple  con- 
tract, the  same  being  extinguished  by 
the  specialty.  Dissentiente  Baldwin,  J. 
Ward  V.  Motter,  2  Rob.  536.  See  also. 
Brown  v.  Johnson,  13  Gratt.  644,  651. 
See  ante,  "To  Execute  Sealed  Instru- 
ment or  Deed."  IV.  A,  12. 

C.    NEW  PARTNERS. 

Liability  of  New  Partner  for  Old 
Debts. — One  who  buys  out  the  interest 
of  one  of  the  members  of  a  partner- 
ship, and  forms  a  new  partnership  with 
the  remaining  members,  is  not  liable  at 
law  or   in   equity   for  debts   previously 
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contracted,  unless  he  agrees  to  pay 
them,  even  though  such  debts  be  for 
goods  forming  part  of  the  stock  of  the 
new  partnership,  the  creditor  having 
no  lien  upon  the  goods.  Poindexter  v, 
Waddy,  6  Munf.  418. 

Where  new  partners  are  admitted 
into  a  firm  they  do  not  become  ipso 
facto  liable  for  the  firm  debts  already 
contracted,  and  such  liability  can  not 
only  be  created  by  virtue  to  a  special 
contract.  Peters  v.  McWilliams,  78 
Va.  567.  And  see  ante,  "Introduction 
of  New  Member,"   II,  F,  3,  h. 

D.     LIABILITY    AND    TERMINA- 
TION THEREOF. 
1.  Of  Partncn  Generally. 

"AH  contracts  with  partners  are 
joint  and  several,  and  every  partner 
is  liable  to  pay  the  whole,  and  in  what 
proportion  the  others  are  contributors 
is  a  matter  merely  among  themselves." 
Courson  v.  Parker,  39  W.  Va.  521,  20 
S.  E.  583.  See  Weaver  v.  Tapscott.  9 
Leigh  424;  Willard  v.  Worsham,  76  Va. 
392. 

"Partners  are  jointly  and  severally 
liable  for  partnership  obligations,  and 
judgment  may,  in  a  proper  case,  be 
taken  against  them  jointly  or  sev- 
erally." Weimer  v.  Rector,  43  W.  Va. 
735,  28  S.  E.  716,  717.  See  Andrews 
V.  Mundy,  36  W.  Va.  22,  14  S.  E.  414. 

Proof   of   Liability. — See    post,   "Ac- 
tions and  Suits,"  IX. 
8.  Of  Ostensible  Partner. 

Sec  ante,  "Liability  of  Nominal  Part- 
ners,"  IV,   B,  2. 

3.    Liability   for   Fraud   or   Breach   of 
Trust. 

See  the  title  FRAUD  AND  DE- 
CEIT, vol.  6,  p.  448. 

To  make  partners  liable  for  a  fraud 
or  breach  of  trust  of  a  copartner,  it 
must  appear  either  that  they,  as  co- 
partners, knew  of  the  misapplication 
and  in  some  way  participated  in  it,  or 
that  the  funds  so  obtained  were  applied 
to  partnership  purposes.  Caskie  v. 
Harrison.  76  Va.  85,  102.  See  Rey- 
nolds  V.   Waller,   1   Wash.    164,   where 


a  partner  was  held  liable  for  a  fraud- 
ulent purchase  by  his  copartner,  who 
afterwards  bought  out  his  interest. 

"Certainly,  parties  complaining  of 
the  misapplication  of  trust  funds  ought 
to  show  that  the  partnership  is  impli- 
cated in  the  breach  of  trust,  or  that 
it  has  derived  some  benefit  from  the 
transaction."  Caskie  v.  Harrison,  76 
Va.   85,   102. 

Breach  of  Trust  as  Executor.*-)  ohn, 
of  firm  of  J.  &  J.  K.  C,  died,  testate, 
in  September,  1867.  Firm  continues 
until  January,  1868,  when  James  is  to 
be  deemed  surviving  partner.  James 
and  two  other  sons  of  John  are  named 
and  qualify  as  executors.  The  order 
of  the  probate  court  recites  that  they 
gave  a  joint  and  several  bond  without 
'  security,  the  will  directing  that  none 
be  required  of  them.  The  firm  owed 
no  debts.  At  decease  of  John,  James 
owed  the  firm  $10,000,  and  before  Sep- 
tember, 1868,  he  had  collected  firm 
funds  to  the  amount  of  $62,000,  all  of 
which  he  lost  in  private  speculations 
in  1868.  James  advanced  the  firm  of 
C.  &  Bros.,  of  which  he  was  a  member, 
$42,608.92,  part  of  the  firm  funds  held 
by  him,  and  in  1868  withdrew  $40,000 
thereof  and  lost  it  in  private  specula- 
tions. On  bill  to  settle  the  executorial 
accounts  and  have  distribution,  it  was 
held,  that  the  evidence  does  not  show 
that  the  other  members  of  the  firm  of 
C.  &  Bros,  were  so  implicated  in  the 
breach  of  trust  by  James,  or  derived 
such  benefit  from  the  transaction  as  to 
make  them  liable  as  copartners,  except 
as  to  the  difference  between  the 
amount  advanced  and  the  amount  with- 
drawn by  James.  Caskie  v.  Harrison, 
76  Va.  85. 

4.  Liability  for  False  Pretenses. 

]      See  the  title  FALSE  PRETENSES 
AND  CHEATS,  vol.  5,  p.  825. 

5.  Termination  of  Liability, 
a.  Of  Partnership. 

(1)   Fv  Acceptance  of  Individual  Lia- 
bility. 

See  ante,  "By  Individual  Obligations 
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for  Firm  Debt,"  IV,  A,  6,  b;  "Part- 
nership Debt  Merged  at  Law  but  Not 
in  Equity,"  IV,  A,  12,  b.  See  the  title 
MERGER,  vol.  9,  p.  784. 

Where  there  is  an  express  agree- 
ment between  the  creditor  and  a  part- 
nership or  joint  debtor,  whereby  the 
creditor  agrees  to  take,  and  does  take, 
the  individual  note  or  obligation  of  the 
partner,  or  j^int  debtor,  in  dLs.-hargc 
of  the  partnership  or  joint  debt,  such 
agreement  is  founded  upon  a  valid 
consideration,  and  will  have  the  effect 
to  discharge  the  partnership  or  joint 
<lebt.  Bovvyer  v.  Knapp,  -15  W.  Va. 
277,  278;  Bantz  v.  Basnett,  12  W.  Va. 
772. 

Such  an  agreement,  to  be  binding, 
must  of  course  be  free  from  fraud. 
Rowyer  v.  Knapp,  15*  W.  Va.  277,  278. 

And  whether  such  an  agreement  has 
been  made  is  a  question  of  fact  for  the 
jury  to  determine.  Bowyer  v.  Knapp, 
15  W.  Va.  277,  278. 

Such  an  agreement  would  be  equally 
binding,  if  it  were  an  agreement  to 
take  the  individual  obligations  or  notes 
<)f  each  partner  or  joint  debtor,  each 
for  his  portion  of  the  joint  or  partner- 
ship debt,  and  would  release  the  indi- 
viduals from  the  joint  or  partnership 
debt.  Bowyer  v.  Knapp,  15  W.  Va. 
277,  278,  citing  Bantz  v.  Basnett,  12 
W.  Va.  772. 

Note  of  Partner  and  Wife.— Where 
there  is  an  express  agreement  between 
a  firm  creditor  and  a  member  of  the 
partnership,  by  which  the  former 
agrees  to  take  and  does  take  the  joint 
and  several  note  of  the  latter  and  his 
wife  in  discharge  of  the  partnership 
debt,  such  note  is  founded  upon  a  valid 
consideration  and  is  binding  upon  the 
wife's  separate  estate.  Dages  v.  Lee, 
20   W.   Va.   584. 

This  operates  as  a  discharge  of  the 
partnership  debt,  and  the  neglect  of 
the  creditor  to  surrender  the  evidence 
of  said  debt  according  to  agreement, 
does  not  constitute  a  failure  of  consid- 
eration of  the  note,  or  a  release  of  the 
makers.     Dages  v.  Lee,  20  W.  Va.  584. 


Bond  of  One  Partner.— Where  the 
partners  of  a  firm  are  ostensible,  it  is 
perfectly  well  settled  that  if  a  creditor 
accept  the  separate  bond  of  one  for  a 
simple  contract  debt  of  the  firm,  the 
joint  legal  remedy  is  thereby  de- 
stroyed; and  in  that  sense  the  simple 
contract  may  be  considered  as  extin- 
guished.    Ward  V.  Motter,  2  Rob.  536. 

But  though  one  or  more  of  the  part- 
ners give  their  bond  to  a  party  with 
whom  they  had  made  a  contract,  which 
under  their  general  authority  as  part* 
ners  they  were  authorized  to  make,  the 
debt  is  still  a  partnership  debt,  and 
binding  on  a  partner  who  did  not  join 
in  making  the  contract  or  giving  the 
bond.  Jordan  v.  Miller,  75  Va.  442; 
McCoy  V.  Jack,  47  W.  Va.  201,  34  S. 
E.   991. 

Judgment  Taken  against  Part  of 
Firm  —  Merger.  —  Where  a  creditor 
takes  a  judgment  against  one  or  more 
of  the  members  of  a  general  partner- 
ship, omitting  others,  he  loses  all  re- 
course against  the  latter,  although  dor- 
mant partners  and  unknown  at  the 
time.  The  joint  contract  is  held  to  be 
merged  in  the  judgment  as  to  the 
members  against  whom  it  is  obtained; 
and  being  merged  is  equally  barred  as 
to  the  others,  since  no  joint  suit  can 
be  maintained  upon  it.  McArthur  v. 
Chase,  13  Gratt.  683.  See  Ward  v. 
Motter,  2   Rob.   536. 

Confession  by  One  Partner. — In  a 
joint  action  against  partners,  judgment 
was  confessed  by  one,  and  afterwards, 
during  the  same  term,  judgment  was 
rendered  against  the  other.  The  con- 
fessed judgment  did  not  merge  the 
cause  of  action,  and  the  subsequent 
judgment  was  valid  and  binding. 
Pitts  V.  Spotts,  86  Va.  71,  9  S.  E.  501. 

Intention  to  Discharge  Firm  Must 
Appear. — "Unless  it  appear  that  the 
note  or  bond  of  an  individual  partner 
is  designed  to  be  accepted  in  discharge 
of  the  partnership,  it  will  not  have  that 
effect  in  equity.  Thus,  if  a  judgment 
be  obtained  against  a  surviving  part- 
ner, on  notes  of  the  firm,  the  judgment 
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is,  at  law,  an  extinguishment  of  the 
original  notes  (for,  transit  in  rem  ad- 
judicatam) ;  and  so  in  case  of  a  bond, 
it  would  be,  at  law  an  extinguishment 
of  the  simple  contract;  yet,  in  both 
cases,  it  would  be  in  equity  a  partner- 
ship debt  still.  This  principle,  I  under- 
stand, to  be  distinctly  recognized  by 
this  court  in  Williams  v.  Donaghe,  1 
Rand.  300  and  in  Linney  v.  Dare,  2 
Leigh  588."  Tucker,  P.,  in  Sale  v. 
Dishman,  3  Leigh  548,  556.  See  also, 
opinion  of  Carr,  J.,  in  same  case  (551).  . 
After  Dissolution. — See  post,  "Effect 
on  Powers,  Duties  and  Liabilities," 
V,  D. 

<2)  By  Creation  of  Corporation. 

Where  a  partnership  was  created  by 
express  agreement,  and  from  time  to  j 
time  some  of  the  partners  withdrew, 
and  by  consent  others  took  their 
places,  the  firm  still  continuing  to 
transact  the  same  character  of  busi- 
ness, the  members  are  liable  as  part- 
ners for  the  firm  debts.  And  the  sub- 
sequent creation  of  a  corporation  by 
the  members,  with  a  worthless  capital 
stock,  will  not  release  this  personal  re- 
sponsibility. Farmers'  Bank  v.  Smith, 
26  W.  Va.  541. 

b.  Of  Retiring  Partner. 
*  See  ante,  "By  Acceptance  of  Individ- 
ual   Liability,"   IV,    D,   5,   a,    (1);   post, 
''Effect  on  Liability,"  V,  D,  3. 

Implied  Promise  to  Save  Harmless. 
—Where  no  express  contract  exists, 
the  law  raises  an  implied  promise  on 
the  part  of  the  remaining  partners,  to 
pay  the  debts  of  the  firm,  and  save  the 
retiring  partner  harmless  to  the  extent 
of  the  assets  received,  but  no  further. 
Hobbs  V.  Wilson,  1  W.  Va.  50. 

"When  one  partner  sells  to  another 
the  former's  interest  in  the  partnership 
estate,  the  question  whether  the  for- 
mer has  a  right,  after  the  sale,  to 
require  the  partnership  estate  to  be  ap- 
plied to  the  payment  of  the  partner- 
siiip  debts  in  his  exoneration,  depends 
upon  the  true  intent  and  meaning  of 
the  contract  of  sale  in  that  respect.    It 


is  competent,  of  course,  for  a  vendor 
in  such  a  case  to  release  the  partner- 
ship estate  from  such  a  continuing  lia- 
bility. But  whether  he  did  so  in  fact 
or  not  is  a  question  which  depends 
upon  the  intention  of  the  parties  in  the 
contract  of  sale  in  the  particular  case." 
Frank  v.  Pringle,  96  Va.  456,  31  S.  E. 
605;  Shackelford  v.  Shackelford,  32 
Gratt.  481. 

Agreement  of  Partners  —  Creditors 
Unaffected. — "It  frequently  happens 
that,  upon  the  retirement  of  one  part- 
ner, the  remaining  partners  undertake 
to  pay  the  debts,  and  to  secure  the 
credits  of  the  firm.  This  is  a  mere 
matter  of  private  arrangement  between 
the  partners,  and  can  in  no  respect  be 
admitted  to  vary  the  rights  of  the  ex- 
isting creditors  of  the  firm.  But  in  all 
cases  of  this  sort  it  may  be  stated  as  a 
general  doctrine  that,  if  the  arrange- 
ment is  made  known  to  a  creditor,  and 
he  assents  to  it,  and  by  his  subsequent 
acts  or  conduct  or  binding  contract  he 
agrees  to  consider  the  remaining  part- 
ners as  his  exclusive  debtors,  he  may 
lose  all  right  and  claims  against  the 
retiring  partner,  especially  if  the  re- 
tiring partner  will  sustain  a. prejudice, 
and  the  creditor  will  receive  a  benefit, 
from  such  acts,  conduct,  or  contracts."!* 
Barites  v.  Boyers,  34  W.  Va.  303,  12  S. 
H.  708. 

"No  dissolution  of  any  kind  affects 
the  rights  of  third  parties  who  have 
had  dealing  with  the  partnership  with- 
out their  consent.  This  is  a  universal 
rule,  without  any  exception  whatever. 
Undoubtedly  the  partners  may  agree 
as  they  please  about  their  joint  prop- 
erty, and  all  the  parts  of  it,  and  so  they 
may  about  their  joint  obligations;  and 
all  such  agreements  are  valid,  so  far 
as  they  .do  not  affect  the  rights  of 
strangers,  but  where  they  do,  they  are 
wholly  void."  Barnes  v.  Boyers,  34 
W.  Va.  303,  12  S.  E.  708. 

"The  case  of  Johnson  v.  Young,  20 
W.  Va.  614,  which  has  been  cited  in 
support  of  a  contrary  doctrine,  goes 
no  further  in  the  syllabus  than  to  de- 
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cide  that  where  one  of  two  partners 
purchases  the  interest  of  the  other  in 
the  partnership  property,  and  assumes 
and  agrees  to  pay  the  partnership 
debts,  as  to  such  debts  the  former 
becomes  in  equity  the  principal  debtor, 
and  the  latter  a  surety."  Barnes  v. 
Beyers,  34  W.  Va.  303,  12  S.  E.  708. 

Renewal  of  Accommodation  Indorse- 
ment.— A  note  was  made  by  a  firm  for 
the  purpose  of  securing  the  benefit  of 
the  accommodation  indorsement  of  the 
payee.  The  note  was  renewed,  but 
prior  thereto  and  without  the  knowl- 
edge of  the  accommodation  indorser, 
one  of  the  members  of  the  firm  with- 
drew. The  accommodation  indorser 
paid  the  note.  In  an  action  against 
the  original  members  of  the  firm  it 
was  held,  that  they  were  all  liable  to 
liim,  as  the  renewal  note  was  not  a  new 
debt  and  was  not  taken  in  satisfaction 
of  the  old  debt,  but  that  the  plaintiff 
had  the  right  to  suppose  that  all  the 
parties  to  the  original  note  were  par- 
ties to  the  last  note.  All  things  and 
persons  connected  with  the  original 
debt  were  intended  by  him  to  remain 
as  before,  except  the  time  of  payment 
He  had  ^he  right  to  suppose  and  be- 
lieve that  there  was  no  change  in  the 
firm,  and  having  acted  on  that  suppo- 
sition is  entitled  to  recover.  Miller  v. 
Miller,  8  W.  Va.  542. 

Set-Off  of  Debts  Paid.— See  post, 
"Setoffs,"    IX,   D,   4,   b. 

Necessity  for  Notice  of  Retirement. 
— See  post,  '^Notice  of  Dissolution," 
V,  A. 

E.  APPLICATION  OF  ASSETS  TO 
LIABILITIES. 

See     the     titles     HUSBAND     AND 
WIFE.    vol.    7,    p.    178;    SEPARATE 
ESTATE   OF   MARRIED   WOMEN. 
1.  Assets  of  Firm, 
a.  Order  of  Application  Generally. 

See  post,  "Account  of  Assets  and 
Disposal  Thereof,"  VIII,  C,  5,  a.   (3). 

Composition — Expenses  of  Carrying 
on  Business. — "Where,  in  a  composi- 
tion of  the  creditors  of  a  firm,  one  of 


the  members  is  appointed  to  carry  on 
the  business,  and  to  pay  the  creditors 
out  of  the  proceeds,  the  expenses  of 
carrying  on  the  business  should  bo 
paid  before  the  creditors  are  entitled 
to  receive  any  part  of  the  proceeds." 
I  Karn  v.  Blackford,  1   Va.   Dec.  841. 

I  b.  Priority  of  Social  Creditors. 
I  (1)  General  Rule. 

I      Where    the    assets    of    a    partnership 

'  are  in   the  hands  of  a  court   of  equity 

\  for  proper  distribution,  the  doctrine  is 

I  well    settled   that   the   claims   of   social 

creditors   are  entitled   to   priority   ovcfr 

those     of    the    individual     partners     or 

I  their   creditors.      Maddbck   v.   Skinkcr, 

I  93   Va,   479,   25   S.    E.   535;    Christian   a. 

I  Ellis,  1  Gratt.  396;  Conaway  v.  Stealcy, 

44   W.   Va.    163,  28   S.   E.   793;   Hart  v. 

Hart,  31  W.  Va.  688,  8  S.  E.  5§2;  Ken- 

neweg  v.    Schilansky,    45   W.   Va,    521, 

31  S.  E.  949;  Cunningham  v.  Ward,  60 

W.    Va.    572,    5    S.    E.    646;    Moore    n, 

Wheeler,    10    W.    Va.    35;    Carper    v. 

\  Hawkins,    8    W.     Va.     291;     Penn     v. 

i  Whitehead,    17    Gratt.    503;    Marks    v. 

Hill,  15  Gratt.  400;  Lewis  v.  Crane.  50 

W.  Va.  239,  40  S.   E.  347;   Maxwell  v. 

Wheeling,  9  W,   Va:  206;   Shackelford 

V.  Shackelford,  32  Gratt.  481;  Millhiscr 

V.  McKinley,  98  Va.  207,  35  S.  E.  446; 

Hyre  v.  Lambert,  37  W.  Va,  26.  16  S. 

E.  446;   Darby  v.   Gilligan,  33   W,   Va, 

246,  10  S.  E.  400;  Frceport  Stone  Co. 

V.  Carey,  42  W.  Va.  276,  26  S.  E.  183; 

Baer  v.  Wilkinson,  35  W.   Va.   422,   14 

S.   E.   1;   Wayt  v.   Peck,  9   Leigh   4345 

Straus  V.  Kerngood,  21  Gratt,  584. 

"Social  assets  can  not  be  diverted 
from  the  payment  of  social  debts  to 
individual  purposes  without  the  con- 
sent of  both  partners,  and  then  not  in 
fraud  of  the  social  creditors.  Baer  v. 
Wilkinson.  35  W.  Va.  422,  14  S.  E.  1; 
Darby  v.  Gilligan,  33  W.  Va.  246.  10 
S.  E.  400."  Grobe  v.  Roup,  44  W.  Va 
197,   28   S,    E.   699,   700. 

.\nd  this  preference  extends  to  the 
debts  which  may  be  due  from  the  part- 
nership to  either  of  the  partners. 
Christian  v.  Ellis,  1   Gratt.  396;   Forde 
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V.  Hcrron,  4  Munf.  316;  Hart  v.  Hart, 
31  W.  Va.  688,  8  S.  E.  562,  563;  Cun- 
ningham V.  Ward,  30  W.  Va.  572,  5  S. 
E.  646,  649.  See  ante,  "Partner's 
Power  of  Alienation,"  III,  B,  2,  c.  (2); 
"Application  and  Disposal  of  Firm  As- 
sets,"   IV,   A,   5. 

And  a  creditor  of  a  partnership  may 
proceed  to  subject  to  his  debt  any 
property  belonging  to  a  partner,  re- 
gardless of  a  voluntary  conveyance 
thereof  by  the  partner.  McCoy  v. 
Jack,  47  W.  Va.  201,  34  S.  E.  991. 

Partnership  Realty.  —  Real  estate 
bought  with  partnership  assets  should 
be  applied  to  the  payment  of  partner- 
ship debts  before  any  part  thereof 
should  go  to  pay  individual  debts  of 
one  of  the  partners,  and  where  the  evi- 
dence established  that  lands  were  the 
property  of  a  partnership,  and  were 
held  in  such  a  way  as  to  give  con- 
structive notice  of  such  ownership,  no 
lien  can  be  acquired  by  attachment  of 
such  land  by  individual  partners,  su- 
perior to  partnership  liabilities.  Hop- 
kins V.  Prichard,  51  W.  Va.  385,  41 
S.   E.  347. 

In  equity  real  estate  purchased  with 
partnership  funds  for  partnership  pur- 
poses is  treated  as  personalty,  and  is 
liable  to  the  satisfaction  of  the  firm 
debts,  including  those  due  to  the  other 
members  of  the  firm,  in  preference  to 
the  individual  debts  of  the  partners, 
and  it  matters  not  in  whose  name  the 
property  may  stand  as  the  owner  ol 
the  legal  title,  as  he  is  treated  as  a 
trustee  of  the  partnership  and  account- 
able accordingly.  Digg  v.  Brown,  78 
Va.  292;  Hardy  v.  Norfolk  Mfg.  Co., 
80  Va.  404.  See  ante,  "Partnership 
Property,"  III,  B. 

Proceeds  of  Sale  of  Partner's  Inter- 
est.— The  proceeds  of  the  sale  of  the 
half  interest  of  a  deceased  partner  pur- 
chased by  the  surviving  partner,  at  the 
price  of  $110,  were  social  assets  in  his 
hands,  and,  as  such,  they  were  first 
liable  to  pay  the  said  partners  half  oi 
the  partnership  debts,  including  his 
half  of  the  partnership  debt  due  to  sala 


surviving  partner,  and,  so  far  as  the 
same  was  necessary  for  that  purpose, 
it  should  be  so  applied  in  the  settle- 
ment of  the  accounts  between  the  part- 
ners; and  only  the  residue  thereof,  II 
any,  would  be  assets  belonging  to  the 
estate  of  the  partner,  applicable  to  the 
payment  of  his  individual  debts.  Hart 
V.  Hart,  31  W.  Va.  688,  8  S.  E.  563. 

But  see  Maxwell  v.  Wheeling,  9  W. 
Va.  206,  where  it  was  held,  that,  after 
a  sale  of  the  interest  of  a  partner  len- 
der a  deed  of  trust  by  him,  and  its  pur- 
chase by  the  other  partner,  the  money 
in  the  hands  of  the  trustee  was  the  in- 
dividual money  of  the  retiring  partner, 
being  the  price  paid  by  the  other  part- 
ner, for  his  interest,  and  the  secured 
individual  thereunder  is  entitled  to  be 
paid  her  debt  out  of  his  fund  in  pref- 
erence to  the  social  creditors  of  said 
firm;  and  said  social  creditors  are  to 
look  to  the  property  in  the  hands  or 
the  other  partner,  for  the  payment  of 
their  debts. 

Applies  to  Sureties  for  Partnership 
Debts. — A  person  who  becomes  surety 
for  a  partnership  debt,  in  so  far  as 
such  suretyship  is  concerned,  is  enti- 
tled to  be  treated  as  a  partnership 
creditor.  Conaway  v.  Stealey,  44  W. 
Va.   163,  28  S.  E.  793. 

Rent  under  Farming  Partnership  as 
Social  Debt. — One  of  the  partners  in 
a  farming  partnership  executes  his 
bond  for  the  rent  agreed  to  be  paid; 
but  the  landlord  receives  his  rent  out 
of  the  proceeds  of  the  partnership 
property,  taken  from  the  demised 
premises,  and  sold  under  decree  of  a 
court  of  equity,  at  the  instance  of  cred- 
itors of  the  other  partners.  Held,  the 
rent  was  properly  paid  out  of  the  pro- 
ceeds of  the  partnership  property,  and 
the  creditors  of  the  individual  partners 
have  no  right  to  be  substituted  to  the 
rights  of  the  landlord  upon  the  bond 
executed  by  the  other  partner  for  the 
rent.     Christian  v.   Ellis,  1   Gratt.  396. 

Report  of  Commissioner  Necessary. 
— Where  debts  due  by  a  partnership 
are  entitled  to  be  first  paid  out  of  the 
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partnership  property,  it  is  error  for  a 
court  to  direct  the  receiver  to  pay 
them,  before  having  a  report  upon 
them  by  a  commissioner  of  the  court. 
Penn   v.   Whiteheads,   12   Gratt.   74. 

Fraudulent  Transfer  by  Partner  to 
Pay  Personal  Debt. — See  ante,  "Dis- 
posal of  Property  Limited  to  Firm 
Business,"    IV,   A,   5,   b. 

Badges  of  Fraud.— See  the  titles  AS- 
SIGNMENTS  FOR  THE  BENEFIT 
OF  CREDITORS,  vol.  1,  pp.  817,  819, 
825;  FRAUDULENT  AND  VOLUN- 
TARY CONVEYANCES,  vol.  6,  p. 
540. 

<2)  Creditors  Claim  Through  Partners, 

Who  May  Alter  Rule. 
<a)  Release  of  R'ght. 

The  creditors  of  a  partnership  have 
no  right  to  priority  over  the  separate 
\:reditors  of  the  partners  otherv\  se 
than  by  substitution  to  the  rights  of 
the  partners  inter  se  to  apply  the  part- 
nership property  to  the  payment  oi  tiie 
lirm  debts  in  preference  to  the  individ- 
ual debts  of  the  partners.  Hence  part- 
ners may  release  this  right,  and  if  they 
«Io  so  in  good  faith,  the  creditors  can 
not  complain.  Millhiser  v.  McKinley, 
08  Va.  207,  .35  S.  E.  446;  Frank  v.  Prin- 
kHe,  96  Va.  456,  31  S.  E.  605;  Shackel- 
f.rd  V.  Shackelford,  32  Gratt.  481; 
I'atton  V.  Leftwich,  86  Va.  421,  10  S. 
Iv  686;  Straus  v.  Kerngood,  21  Gratt. 
r,S4,  591;  Grasswitt  v.  Connally,  27 
^;ratt.  19,  24;  Darby  v.  Gilligan,  33  W. 
Va.  246,  401;  Maxwell  v.  Wheeling.  9 
W.  Va.  206,  210.  See  Baer  v.  Wilkin- 
son,  35  W.  Va.  422,  14  S.  E.  1;  Cun- 
ningham V.  Ward,  30  W.  Va.  572,  5 
S.  E.  646;  Kennewig  v.  Schilansky,  45 
W.  Va.  521,  31  S.  E.  949. 

"Each  partner  has  an  equity  to  have 
the  social  effects  appropriated  as  far 
as  necessary  to  the  payment  of  the 
joint  debts  towards  the  discharge  of 
his  individual  liability  for  them.  He 
has  consequently  an  equity  to  prevent 
their  diversion  from  that  object  by  his 
copartner  to  his  separate  use."  Grass- 
witt V.  Connally,  27  Gratt.  19,  24.     See 


Lindsey  v.  Corkery,  29  Gratt.  650; 
Morris  v.  Morris,  4  Gratt.  293,  320. 

"While  the  partnership  is  solvent 
and  going  on,  the  partners  may,  by 
unanimous  assent  or  joint  act,  do  what 
they  please  with  the  assets,  if  the  act 
is  bona  fide."  Darby  v.  Gilligan,  33  W. 
Va.   246,   10  S.   E.  400. 

This  right  is  generally  called  "part- 
ner's lien."  Darby  v.  Gilligan,  33  W. 
Va.  246,  10  S.  E.  400. 

But  "It  differs  from  a  common-law 
lien  in  that  it  is  not  dependent  on  pos- 
session, and  any  single  -partner  can 
convey  a  good  title  to  specific  chattels 
by  a  bona  fide  sale  in  the  course  of 
trade;  and  a  lien  does  not  involve 
the  right  to  deal  with  the  -property, 
whereas  the  partner's  equity  is  a  right 
to  have  it  applied  for  certain  purposes, 
and  the  one  partner  can  not  assert  the 
lien  as  a  sole  plaintiff."  Darby  v.  Gil- 
ligan, 33  W.  Va.  246,  10  S.  E.  400.  See 
Grasswitt  v.  Connally,  27  Gratt.  19,  24; 
Lindsey  v.  Corkery,  29  Gratt.  650; 
Morris  v.   Morris,  4  Gratt.  293,  320. 

Order  Varied  by  Consent.  —  The 
right  of  partners  to  have  the  social  as- 
sets first  applied  to  the  social  debts 
may  be  varied  by  their  consent' 
Shackelford  v.  Shackelford,  32  Gratt. 
481. 

Application  to  Individual  Debt.^ 
Partnership  effects  may  be  applied,  by 
the  concurrence  of  the  partners,  to  pay 
an  individual  debt  of  one  of  them,  if 
the  other  receives  a  sufficient  consid- 
eration therefor,  though  they  may  be 
unable  to  pay  all  their  partnership 
debts.     Marks  v.  Hill,  15  Gratt.  400. 

After  Insolvency. — It  is  doubtful, 
partnership  being,  after  such  disposi- 
tion, insolvent,  and  each  of  the  mem- 
bers of  the  firm,  and  this  known  to 
the  creditor  of  the  individual  partner, 
whether  a  disposition  of  partnership 
realty  made  by  the  consent  of  both 
partners,  in  satisfaction  of  a  debt  of 
one  of  the  partners,  would  be  held 
valid  against  the  partnership  credit- 
ors; though  the  opinion  of  Judee  Dan- 
iel, in  Marks  v.  Hill,  15  Gratt.  400.  419. 
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seems  to  give  considerable  counte- 
nance to  the  validity  of  a  disposition 
of  partnership  property  to  the  satisfac- 
tion of  an  individual  debt,  under  cir- 
cumstances resembling  somewhat  the 
present  case;  but  he  based  his  opinion 
expressly  on  the  ground  that  it  was 
the  joint  act  of  all  the  partners.  Sny- 
der V.  Lunsford,  9  W.  Va.  223,  228. 

(b)  By  Transfer  to  Partner. 

Where,  while  the  partnership  is  sol- 
vent  and   going  on,  one  partner  sells 
or   assigns    his    interest   to    the    other, 
bona  fide,  for  a  valuable  consideration, 
or  an  agreement  to  pay  the  debts  of 
the  firm,  and  indemnify  him,  this  will  ! 
change  the  joint  into  a  separate  prop-  i 
erty.     The  only  question  is  as   to  the 
bona  fides  of  the  transaction.     Darby  i 
V.    Gilligan,   33   W.    Va.   246,    10   S.    E. 
400;  Grass witt   v,    Connally,    27    Gratt. 
19,    24. 

But  this  is  not  true  where  the  part- 
nership is  insolvent,  or  on  the  eve  of 
insolvency.     Darby  v.   Gilligan,   33   W. 
Va.  246,  10  S.  E.  400;   Baer  v.  Wilkin- 
son, 35  W.  Va.  422,  14  S.  E.  1.     And 
see  Conaway  v.  Stealey,  44  W.  Va.  163, 
28  S.  E.  793,  where  it  is  said:     "A  sale 
to  a  partner  of  the  partnership  effects  ' 
in    consideration     of   payment    of     the 
partnership  indebtedness  is  on  consid-  ' 
eration    not    deemed    valuable    in    law,  I 
and  is   invalid   to  give   the   purchasing  I 
partner  any   separate   leviable   interest ' 
therein  to  the  injurv  or  detriment  of 
the  partnership  creditors."     Here  both 
the  firm  was   insolvent,  and  the   part-  ' 
nership    debt    was    one    secured    by    a 
valid  lien. 

And  it  is  said,  in  Baer  v.  Wilkinson,  ' 
35  W.  Va.  422,  14  S.   E.  1,  that   there  ; 
is  no  distinction  to  be  drawn  between  i 
that  case  and  Darby  v.  Gilligan,  33  W.  | 
Va.  246,  10  S.  E.  400,  based  upon  the 
fact  that  in  this  case  the  grantor,  one 
of  the  partners,  did  not  attempt  by  the 
assignment   to  apply  the   social   assets 
exclusively     to     his     individual     debts, 
where   the  debts  attempted   to   be   se- 
cured are  debts  for  which  the  grantor 


partner  is  individually  liable.  See  the 
title  FRAUDULENT  AND  VOLUN- 
TARY CONVEYANCES,  vol.  '6,  p. 
540. 

Where  one  partner  buys  out  the 
partnership,  assuming  to  pay  the  debts,, 
and  later  enters  into  partnership  with 
another,  after  dissolution  of  the  latter 
firm  and  conveyance  to  the  other  part- 
ner of  all  the  assets  to  pay  the  liabil- 
ities of  that  firm,  there  is  no  lien  upon 
such  assets  for  the  debts  of  the  first 
partnership.  Frank  v.  Pringle,  96  Va. 
456,  31    S.   E.   605. 

Unrecorded  Executory  Pledge  to 
Partner.  —  An  unrecorded  executory 
agreement  between  copartners,  pledg- 
ing or  assigning  all  the  partnership  ef- 
fects, then  owned  or  which  should 
afterwards  be  acquired,  to  indemi)ify 
or  save  harmless  one  of  the  partners, 
who  has  advanced  money  to  carry  on 
the  business,  the  property  never  hav- 
ing passed  to  the  separate  possession 
of  the  pledgee  or  assignee,  but  remain- 
ing in  the  uninterrupted  possession  of 
the  copartnery,  is  fraudulent  in  law  as 
to  creditors  without  notice.  In  thi$ 
case  the  partners  themselves  seemed 
to  have  regarded  their  agreement  as 
only  binding  inter  se.  The  property 
was  bought  by  the  copartners,  and  was^ 
held  and  treated  by  them  as  copartner- 
ship property  after  the  said  agreement 
was  made;  and  shortly  before  the 
dissolution  was  conveyed  by  them 
(including  the  pledgee)  in  trust  as  part 
nership  property.  Grasswitt  v.  Con- 
nally, 27  Gratt.  19,  24. 

Note  Payable  to  Partner  Not  De- 
livered— Possession  after  Dissolution. 
— About  the  time  a  firm  failed,  the 
partnership  made  a  note  payable  to 
their  own  order  secured  by  a  deed  of 
trust  on  the  firm  property,  to  secure 
one  of  the  member*s  advances,  but  the 
note  was  not  endorsed  or  delivered  to 
him.  Although  he  took  possession  of 
it  after  the  dissolution,  he  is  not  enti- 
tled to  it,  and  the  deed  made  to  se- 
cure it  is  a  nullity.  Grasswitt  v,  Con- 
nally, 27  Gratt.  19. 
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<c)  No  Smrender  after  Proceedings  to 
Liquidate. 

Although  it  is  true  that  the  right  of 
simple  contract  creditors  of  a  partner- 
•^hip  to  have  the  social  assets  spe- 
cifically appropriated  in  equity  to  the 
payment  of  their  debts,  in  preference 
to  the  creditors  of  an  individual  part- 
ner, is  a  derivative  one,  yet  unless  this 
equity  of  a  partner  to  have  the  prop- 
erty so  applied  is  bona  fide  transferred 
<»r  parted  with  before  proceedings  by 
the  partnership  creditors  to  liquidate 
the  affairs  of  the  partnership  are  com- 
menced, it  can  not  afterwards  be  sur- 
rendered to  the  prejudice  of  the  part- 
nership creditors  without  t)ieir  consent. 
Kobinson  v.  Allen,  85  Va.  721,  8  S.  E.  '' 


(d)  Denial  of  Partnership  No  Waiver. 

In  a  suit  to  subject  the  assets  of  a 
firm  to  the  payment  of  its  debts,  the 
answer  of  a  defendant,  alleged  to  be  a 
surviving  partner,  which  simply  denies 
that  the  partnership  exists  is  not  a 
waiver  on  his  part  of  all  claim  to  have 
the  partnership  effects  applied  to  the 
payment  of  the  partnership  debts. 
Robinson  v,  Allen,  85  Va.  721,  8  S.  E. 
*35. 

<c)   Exceptions  in  Case  of  Lien. 

A   valid   partnership  lien   on   the   so- 
cial   assets,    having    been    reduced    to 
writing,  duly  recorded,  no  act  of  either 
'T  both  the  partners  could  afterwards 
defeat   it  as  long  as   the  social  assets  ' 
could    be    traced.      The    dissolution    of 
the  partnership  could  not  destroy  this  ! 
lien,  nor  was  it  intended  to  do  so,  but  1 
it    was     strictly     preservative     thereof.  I 
Conaway  v.  Stealey,  44  W.  Va.  163,  28  I 
S.    E.    793.   797. 

<3)   Partner's  Lien  Lost  by  Fraud. 

It  is  competent  for  the  members  of 
the  firm  to  acquire  property  jointly  as 
individuals,  and  the  lien  of  a  partner 
upon  the  social  assets  to  have  such  ap- 
plied to  the  settlement  of  the  partner- 
ship accounts  in  preference  to  individ- 
ual debts,  may  be  lost  by  acts  le.ding 
to  mislead  or  deceive  creditors  or  pur- 


chasers in  this  regard,  as  where  the 
deed  does  not  describe  the  parties  pur- 
chasing as  partners,  and  does  not  state 
that  the  purchase  was  made  for  the 
use  of  the  firm,  but  merely  purports  to 
be  a  conveyance  to  them  as  individuals. 
Forde  v.  Herron,  4  Munf.  316. 
c.    Individual  Debts. 

Bind   Only   Partner's  Individual  In- 
terest.— -In  Maddock  v.  Skinker,  93  Va. 
479,  25  S.  E.  535,  Riely,  J.,  said:    "Part- 
ners  are  joint  tenants  of  the  property 
of  the  partnership.    Neither  partner  has 
an  exclusive  right  to  any  part  of  the 
property  until  all   of  the  debts  of  the 
partnership    are     paid,    including     the 
debts  which  may  be  due  from  the  part- 
nership to  either  of  the  partners.     The 
interest  of  each  partner  in  the  property 
of  the  partnership  is  his   share  of  the 
,  surplus  after  all  the  firm  debts  are  paid 
and  a  balance  of  accounts  is  struck  be- 
tween the  partners.     It  is  thus  that  his 
mterest  is  ascertained.     And  it  is  only 
this  interest,  so  ascertained,  that  is  sub- 
ject to  the  lien  of  the  execution  or  at- 
tachment of  an  individual  creditor. .  The 
law  does  not  permit  the  separate  cred- 
itor to  obtain   more  than  the  partner, 
who  is  his  debtor,  is  entitled  to.    Chris-' 
tian    V.    Ellis,    1    Gratt.    396;    Diggs   v 
Brown,    78    Va.     292;     Shackelford      v. 
Shackelford,  32  Gratt.  481;  Maxwell  v 
Wheeling,  9  W.   Va.   206."     See  Wayt 
i  r.  Peck,  9  Leigh  434,  441;  Conaway  v. 
Stealey,  44  W.  Va.  163,  28  S.  E.  793. 

"The  individual  interest  of  one  part- 
ner may  be  assigned  by  him,  or  at- 
tached, or  seized  by  an  execution,  and 
sold,  and  all  these  proceedings  are 
treated  as  equivalent  to  each  other; 
and  the  effect,  as  to  the  rights  of  all 
parties,  will  be  the  same,  whichever 
mode  may  be  resorted  to  for  the  purpose 
of  passing  or  procuring  the  interest  of 
the  partners  in  the  social  effects."  Max- 
well V,  Wheeling,  9  W.  Va.  206,  210. 

But  in  Kent  v.  Chapman,  18  W.  Va. 
485,  it  was  held,  that  where  a  judgment 
had  been  obtained  against  a  partner- 
ship thirteen  years  before,  whether  an 
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individual  debt  of  one  of  the  partners 
had  been  included  therein  or  not  by 
fraud  or  mistake,  it  was  too  late  to 
raise  the  question. 

As  to  effect  of  nondisclosure  of  part- 
ner's name,  see  ante,  "Disclosure  of 
Partners'  Name,"  I,  B,  5. 

Levy  and  Sale  of  Undivided  Moiety. 
— An  individual  creditor  of  a  partner, 
having  obtained  a  judgment  separately 
against  him  for  his  own  separate  debt, 
may  issue  his  fieri  facias  and  cause  it 
to  be  levied  on  the  social  effects,  and 
the  sheriff  must  seize  the  whole  of 
them,  though  he  may  not  sell  the 
moiety,  but  an  undivided  moiety  of  the 
whole,  and  a  vendee  of  the  undivided 
moiety  becomes  tenant  in  common 
with  the  other  partner.  Wayt  v.  Peck, 
9  Leigh  434.  See  Grasswitt  v.  Connally, 
27  Gratt.  19,  24;  Shaver  v.  White,  6 
Munf.   110,  8  Am.  Dec.  730. 

Debts  Due  Partners— Priority  over 
Individual  Debts. — Property  purchased 
with  the  effects  of  a  partnership  and 
used  for  its  purposes,  is  liable  to  dis- 
charge the  balance  due  from  the  com- 
pany to  any  partner,  in  preference  to 
private  and  individual  debts  of  any  other 
partner.  Forde  z/.  Herron,  4  Munf.  316; 
Christian  v.  Ellis,  1  Gratt.  396.  See 
ante,  "General  Rule,"  IV,  E,  1,  b,  (1). 

Garnishment  by  Individual  Creditor. 
— "Ordinarily,  the  rule  is,  according  to 
the  weight  of  authority,  that  a  debt  due 
a  partnership  can  not  be  garnished  at 
the  suit  of  an  individual  creditor  of  one 
of  the  partners.  In  some  states  this 
rule  does  not  prevail.  Story,  Partn., 
§  264,  note  1,  p.  415;  2  Shinn,  Attachm., 
§  519;  T.  Pars.  Partn.  (4th  Ed.),  §  256. 
The  reason  for  this  rule  is  that  the  co- 
partners can  not  be  devested  of  their 
right  and  title  in  and  to  the  fund  while 
the  accounts  of  the  copartnership  re- 
main unsettled,  or  its  debts  unpaid,  and 
because  garnishment  is  a  legal  proceed- 
ing, and  the  equitable  rights  between 
the  garnishee  and  the  defendant  can 
not  be  adjusted  therein."  Grogan  v. 
Egbert,  44  W.  Va.  75,  28  S.  E.  714,  715. 
See  the  title  RECEIVERS. 


2.    Individual  Assets. 

After  Exhausting  Social  Assets  So- 
cial Creditors  Share  Pari  Passu  with 
Individual  Creditors  in  Individual  As- 
sets.— Independently  of  statute  law,  the 
legal  effect  of  a  partnership  is  to  set 
apart  the  social  assets  as  a  fund  for  the 
payment  of  the  partnership  debts,  for 
the  protection  of  the  partners  inter  se. 
For  unpaid  balance  dUe  the  social  cred- 
itors, they  come  in  as  general  creditors, 
pari  passu,  with  the  separate  creditors 
of  the  same  class,  upon  the  separate 
estate  of  a  deceased  partner.  Petty- 
john V,  Woodruff,  86  Va.  478,  10  S.  E, 
715;  Ashby  v.  Porter,  26  Gratt.  455; 
Robinson  v,  Allen,  85  Va.  721,  8  S.  E. 
835;  §  2855,  Code,  1887;  Freeport  Stone 
Co.  V.  Carey,  42  W.  Va.  276,  26  S.  E. 
183.  See  Morris  v.  Morris,  4  Gratt. 
293;  §  13,  ch.  99,  W.  Va.  Code,  1899; 
Christian  v.  Ellis,  1  Gratt.  396. 

It  is  universally  conceded  that  part- 
nership creditors  are  entitled  to  the 
preference  over  separate  creditors  in 
the  administration  of  partnership  as- 
sets. Straus  V.  Kerngood,  21  Gratt 
584;  Lindscy  v.  Corkery,  29  Gratt.  650, 
citing  Morris  v,  Morris,  4  Gratt.  293. 
But  the  converse  of  the  proposition, 
that  separate  creditors  are  entitled  to 
the  preference  in  the  administration  of 
the  separate  estate,  involves  other  con- 
siderations, and  is  by  no  means  univer- 
1  sally  conceded;  for,  upon  this  propo- 
sition, the  authorities  are  conflicting 
and  irreconcilable.  In  Virginia,  the 
question  has  never  been  decided  ju- 
dicially. It  was  elaborately  and  ex- 
haustively discussed  in  Morris  v,  Mor- 
ris, 4  Gratt.  293,  between  Judges  Allen 
and  Daniel;  the  former  (with  whom 
Cabell,  J.,  concurred)  insisting  that  the 
rule  which  confines  the  creditors  of  the 
partnership  estate  until  the  claims  of 
the  separate  creditors  are  satisfied  is 
peculiar  to  the  English  courts  in  bank- 
ruptcy, and  is  utterly  destitute  of  sup- 
port from  the  general  principles  of 
equity.  Judge  Daniel  (with  whom 
'  Brook,  J.,  concurred),  on  the  other 
hand,    maintained     that    the    rule     as 
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loundod  on  the  general  jurisdiction  of 
courts  of  chancery  to  be  in  force  when- 
ever from  any  cause,  the  estate  of  a 
deceased  partner  is  brought  within  the 
cognizance  of  a  court  of  equity.  Straus 
V.  Kerngood,  21  Gratt.  584.  But  this 
case  (Straus  v.  Kerngood)  left  still 
undecided  the  question  whether  the 
separate  creditor  may  insist  upon  his 
priority  when  the* separate  estate  of  a 
deceased  partner  is  in  a  court  of  equity 
for  distribution,  the  court  saying  that 
it  was  unnecessary  to  decide  the  ques- 
tion in  the  case  under  consideration. 
See  principal  case  also  cited  in  Gordon 
r-.  Cannon,  18  Gratt.  387,  421.  In  Free- 
port  Stone  Co.  v.  Carey,  42  W.  Va.  276, 
283,  26  S.  E.  185,  186,  it  is  said:  "After 
the  decision  rendered  by  the  court  of 
appeals  of  Virginia  in  Morris  v.  Mor- 
ris, supra,  a  statute  was  enacted,  which 
IS  found  in  Code,  1849,  ch.  144,  §  13, 
which  is  also  found  in  Code,  W.  Va- 
1891,  ch.  99,  §  13,  which  reads  as  fol- 
lows: 'The  representative  of  one 
bound  with  another,  either  jointly  or 
as  a  partner,  by  judgment,  bond,  note, 
or  otherwise,  for  the  payment  of  a 
debt,  or  the  performance  or  forbear- 
ance of  ian  act,  or  for  any  other  thing, 
and  dying  in  the  lifetime  of  the  latter, 
may  be  charged  in  the  same  manner 
as  such  representative  might  have  been 
charged,  if  those  bound  jointly  or  as 
partners,  had  been  bound  severally  as 
well  as  jointly,  otherwise  than  as  part- 
ners.' And  this  statute  has  been  con- 
strued by  the  court  of  appeals  of  Vir- 
ginia in  the  case  of  Ashby  v.  Porter, 
26  Gratt.  455.  Moncure,  P.,  in  deliver- 
ing the  opinion  of  the  court  in  this 
case,  says:  'The  only  other  objection 
made  to  the  decree  of  the  court  below, 
is,  that  "it  was  error  upon  any  applica- 
tion of  the  scale  to  decree  the  pay- 
ment of  a  debt  due  from  B.  Ashby  & 
Sons  out  of  lands  belonging  to  the  es- 
tate of  B.  Ashby,  deceased,  late  one  of 
the  members  of  said  firm,  after  the  dis- 
solution of  the  partnership,  and  until 
the  individual  creditors  of  said  B. 
Ashby,    deceased,    had    been    provided 


for."  This  objection  seems  not  to  be 
at  all  relied  on,  and  little  or  no  notice 
was  taken  of  it  in  the  argument.  At 
all  events,  it  is  wholly  unsustainable. 
The  liability  of  partners  for  a  partner- 
ship debt  is  joint  and  several,  even 
after  the  death  of  one  or  more  of  the 
partners.  This  has  been  the  case,  even 
at  law,  ever  since  the  enactment  of 
Code,  1849,  ch.  144,  §  13  (quoting  it). 
The  amendment  was  made  after  the 
decision  of  the  case  of  Morris  v.  Mor- 
ris, 4  Gratt.  293,  in  which  there  was 
much  conflict  of  opinion  among  the 
judges.  Had  the  case  occurred  after 
and  been  governed  by  the  amended  law, 
it  is  presumed  there  would  have  been 
no  such  conflict,  for  all  the  judges  con- 
curred in  holding  that,  "two  partners 
having  given  their  joint  and  several 
bond  to  a  creditor  of  the  firm  for  a 
partnership  debt,  the  creditor  is  en- 
titled to  share  with  the  separate  cred- 
itors the  separate  estate  of  the  deceased 
partner.' "  This  ruling  was  followed 
by  the  court  of  appeals  of  Virginia  in 
the  case  of  Pettyjohn  v.  Woodruff, 
86  Va.  478,  10  S.  E.  715,  where  it  was  ^ 
held,  that  'the  social  assets  are  appli- 
cable first  to  the  social  debts,  and.  if 
insufficient,  the  social  creditors  come 
in  as  general  creditors  pari  passu  with 
separate  creditors  of  the  same  class 
upon  the  separate  estate  of  the  de- 
ceased partner.*  These  cases,  as  wt- 
think,  properly  construe  and  interpret 
the  meaning  of  §  13,  ch.  144,  Code. 
1849,  which  is  incorporated  in  our  Code 
as  §  13,  ch.  99,  Code,  1891." 

.\nd  in  Pettyjohn  v.  Woodruff,  86  V  i 
478,  10  S.  E.  715,  it  is  said:  "The  single 
question  presented  by  this  appeal  is. 
what  is  the  rule  in  Virginia  for  the  ap- 
plication of  the  social  and  separate  as- 
sets as  between  the  social  and  separate 
creditors?  Whatever  may  have  been 
the  rule  in  other  states,  independently 
of  statute  law,  the  law  of  Virginia  is 
that  the  legal  effect  of  the  partnership 
is  to  set  apart  or  dedicate  the  social 
assets  as  a  fund  for  the  payment  of  the 
social  debts,  for  the  mutual  orotection 
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of  the  partners  inter  se  (subject  to  the 
right  of  the  partners,  while  all  alive, 
by  consent,  to  vary  that  dedication,  as 
in  Shackelford  v.  Shackelford,  32  Gratt. 
481),  and  for  any  unpaid  balance  due 
them  the  social  creditors  come  in  as 
general  creditors,  pari  passu,  with  the 
separate  creditors  of  the  same  class, 
upon  the  separate  estate  of  the  de- 
ceased partner.  This  principle  has  the 
sanction  of  the  deliberate  and  unani- 
mous decisions  of  this  court  in  Ashby 
V.  Porter,  26  Gratt.  455,  and  an  implicit 
legislative  adoption  of  §  2855,  Code  of 
1887,  taken,  word  for  word,  from  §  13, 
ch.  144,  Code  of  1849,  with  the  con- 
struction which  it  had  received  by  this 
court,  and  that  construction -has  been 
followed  and  reaffirmed  by  this  court 
in  the  case  of  Robinson  v.  Allen,  85 
Va.  721,  18  S.  E.  835." 

Lien  by  Partnership  Creditor. — 
Where  a  partnership  creditor  has  ac- 
quired a  lien  upon  the  separate  assets 
of  a  deceased  partner,  he  is  entitled  to 
priority  to  this  extent  over  the  separate 
creditors.  Straus  v.  Kerngood,  21 
Gratt.  584. 

And  a  judgment  creditor  of  a  part- 
nership is  entitled  to  priority,  in  the 
administration  of  the  assets  of  the  es- 
tate of  a  deceased  partner,  over  the 
unsecured  claims  of  the  separate  cred- 
itors of  the  said  partners.  Pitts  v, 
Spotts,  86  Va.  71,  9  S.  E.  501. " 

Individual  Debt  Included  in  Lien — 
Equity  Practice. — In  a  chancery  suit 
brought  by  a  firm  creditor  against  the 
firm  to  enforce  the  lien  of  a  judgment, 
obtained  against  them  on  an  accepted 
order,  known  to  the  partners  to  in- 
clude an  amount  due  from  the  firm  to 
the  creditor  and  an  amount  due  from 
one  of  the  partners,  the  court  ought  not 
to  decree  the  lands  of  the  single  part- 
ner liable  for  so  much  of  the  judgment, 
as  was  based  on  his  individual  account 
with  the  creditor,  as  a  settlement  of  the 
partnefship  accounts  might  ^^how  the 
other  partners  indebted  to  him  in  a 
still  greater  amount,  and  the  equit'es 
between    the    codefendaucs   ought    not, 
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in  such  a  suit,  to  be  inquired  into  by 
the  court.  Kent  v.  Chapman,  18  W- 
Va.   485. 

But  the  lands  of  each  partner  ought 
to  be  held  primarily  responsible  for  the 
portion  of  the  creditor's  judgment,, 
which  corresponds  with  his  interest  in 
the  profits  and  losses  of  the  partner-^ 
ship  under  the  articles  of  copartner- 
ship. Kent  V,  Chapman,  18  W.  Va. 
485. 

Separate   Estate  of   Deceased   Part- 
ner.—See    post,    "Effect    on    Liability,*'^ 
V,  D,  3. 
3.    Marshaling  Assets. 

See  the  titles  MARSHALING  AS- 
SETS AND  SECURITIES,  vol.  9,  p. 
593;    SUBROGATION. 

Between  Secured  Firm  Creditor  and 
Unsecured  Separate  Creditor.— In  a 
controversy  between  a  judgment  cred- 
itor of  a  partnership  and  an  unsecured 
separate  creditor  of  one  partner  in  a 
suit  for  the  administration  of  his  es- 
tate, there  being  no  partnership  assets^ 
the  former  having  a  Hen  on  the  estates, 
of  the  surviving  partner  and  of  the  de- 
ceased partner,  and  the  latter  having: 
no  resource  but  the  last  fund,  the  assets 
will  be  marshaled,  and  the  judgment 
creditor  must  first  exhaust  his  remedy- 
against  the  estate  of  the  surviving  part- 
ner. Pitts  V.  Spotts,  86  Va.  71,  9  S.  E. 
501. 

Separate  and  Firm  Assets.— In  order 
for  a  creditor  who  had  a  lien  upon  one 
fund  to  be  entitled  to  substitution  to- 
the  right  of  a  creditor  who  had  a  lie» 
upon  that  and  another  fund,  it  was  a 
necessary  condition,  among  other 
things,  that  both  funds  upon  which  the 
prior  creditor's  claim  was  secured 
should  be  the  property  of  the  same 
debtor,  and  this  condition  does  not  ex- 
ist where  the  as«=ets  of  a  partnershii>- 
constitute  one  of  the  funds,  and  the  in- 
dividual property  of  a  member  of  the 
partnership  constitutes  the  other  fund, 
unless  that  partner  has  in  cqu'ty  be- 
come entitled  to  the  partners'iip  assets 
and    become    primarily    liable    for    thfr 
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partnership  debts.  Guggenheimer  v, 
Martin,  93  Va.  634,  25  S.  E.  881;  Rixey 
V.  Pearre,  89  Va.  113,  15  S.  E.  498. 

And  if,  as  between  the  partners  them- 
selves, there  was  no  equity  to  compel 
resort  to  the  individual  property  in  the 
iirst  instance,  then  there  is  none  on  the 
part  of  the  appellees,  who  are  partner- 
ship creditors,  to  be  subrogated  to  the 
rights  of  the  bank  as  against  the  prop- 
erty, since  the  right  of  subrogation  in 
such  cases  is  a  purely  derivative  one. 
Rixey  v.  Pearre,  89  Va.  113,  116,  15  S. 
E.   498. 

Must  Not  Prejudice  Paramount  Cred- 
itor.— Thus,  a  partner  grants  his  in- 
dividual property  in  trust  to  secure  a 
debt  of  his  firm  to  a  bank.  Afterwards 
the  firm  grants  its  assets  to  secure  its 
debts,  including  the  bank  debt,  that 
was  preferred.  The  firm  assets  were 
applied  to  satisfy  the  bank  debt.  The 
firm  creditors  petitioned  to  be  substi- 
tuted to  the  lien  of  the  bank  on  the  in- 
dividual property  aforesaid.  It  was 
held,  that  they  were  not  entitled  to 
such  substitution,  to  the  prejudice  ot 
the  individual  creditors.  Rixey  v. 
Pearre,  89  Va.  113,  15  S.  E.  498. 

After  Death  of  Partner.— Upon  the 
death  of  a  partner,  the  joint  creditor 
loses  all  remedy  against  his  estate  at 
law,  and  must  resort  to  a  court  of 
equity  for  payment.  In  such  case  there 
may  be  some  foundation  for  the  rule 
requiring  him  to  submit  to  an  equitable 
administration  of  the  assets.  And  so, 
where  there  are  two  funds,  joint  and 
several,  the  courts  will  not  allow  a 
creditor,  hav'ng  control  of  both,  to 
attach  himself  upon  one  fund,  to  the 
prejudice  of  him  who  has  no  other. 
This  is  upon  the  familiar  principle  of 
marshaling  assets,  and  is  no  interfer- 
ence with  vested  rights.  Straus  v. 
Kerngood,  21  Gratt.  584,  589. 

"It  might  be  demonstrated,  both  on 
reason  and  upon  authority,  that  when 
the  joint  creditor  has  by  his  superior 
diligence  secured  such  a  lien,  a  court 
of  equity  will  not  interfere  to  prevent 
his  enforcing  it,  upon  a  mere  sugges- 


tion of  the  insolvency  of  the  partner- 
ship or  the  individual  members  com- 
posmg  it;  and  that  it  is  only  when  the 
creditors  are  compelled  to  resort  to  a 
court  of  equity  to  obtain  possession  of 
the  assets,  that  the  rule  will  be  adopted, 
which  confines  the  joint  creditors  to 
the  social  assets  until  the  separate  cred- 
itors are  satisfied.  However  this  may 
be,  that  rule  is  subject  to  several  very 
important  exceptions.  One  of  these 
exceptions  is,  that  the  separate  creditor 
is  only  entitled  to  priority  where  there 
is  partnership  property,  or  a  living 
solvent  partner.  When  there  is  neither 
one  nor  the  other,  the  joint  creditor;* 
are  entitled  to  participate  pari  passu, 
with  the  separate  creditors  in  the  sepa- 
rate estate.  In  such  case  all  the  cred- 
itors, joint  and  several,  stand  upon 
common  ground  without  a  preference 
accorded  to  either.  They  are,  however, 
mere  equities,  duly  respected  and  en- 
forced in  courts  of  chancery  in  cases 
appropriate  to  the  jurisdiction  of  those 
courts."  Straus  v.  Kerngood,  21  Gratt. 
584,  587. 

**In  McCullough  v.  Sommerville,  8 
Leigh  415,  the  social  and  separate  ef- 
fects were  conveyed  for  the  payment 
of  partnership  and  separate  debts  in- 
discriminately. This  court  reformed 
the  deed,  applying  the  social  effects  to 
the  joint  debts,  and  the  separate  estate 
to  the  separate  debts,  according  to  the 
presumed  intention  of  the  parties.** 
Straus  V.  Kerngood,  21  Gratt.  584,  590. 

4.   Preferences. 

After  Dissolution  and  Bankruptcy. — 

After  dissolution  and  bankruptcy  of 
the  individual  partners,  no  partnership 
creditor  can  obtain  a  preference  by  at- 
taching the  partnership  effects.  Lind- 
sey  V.  Corkery,  29  Gratt.  650.  See  the 
title  BANKRUPTCY  AND  INSOL- 
VENCY, vol.  2,  p.  249. 

Assignment  to  Secure  Firm  Debt 
Valid. — .\n  assignee  of  a  partner's  in- 
dividual interest  in  an  insolvent  firm 
can  not  successfully  attack  an  alleged 
partnership  assignment,  made  to  secure 
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a  just  partnership  debt,  as  the  latter  is 
a  lien  on  the  social  assets  superior  to 
the  claims  of  the  individual  partners, 
or  their  creditors.  Kenneweg  v.  Schil- 
ansky,  45  W.  Va.  321,  31  S.  E.  949; 
Conaway  v.  Stealey,  44  W.  Va.  163,  28 

5.  E.    793,    797. 

And  a  conveyance  by  one  partner  of 
an  undivided  moiety  of  real  estate 
owned  by  the  partnership,  in  trust  to 
secure  a  creditor  of  the  partnership, 
passes  a  gcjod  title  both  at  law  and  in 
equity  tu  such  moiety,  and  such  cred- 
itor is  entitled  to  priority  over  all  other 
creditors  of  the  firm;  but  when  .such 
property  is  conveyed  by  one  partner 
in  trust  to  secure  his  individual  cred- 
itors, the  property  remains  subject  to 
the  payment  of  the  partnership  debts. 
Jones  V.  Neale,  2  Pat.  &  H.  339.  But 
see  the  title  ASSIGNMENTS  FOR 
THE  BENEFIT  OF  CREDITORS, 
vol.   1,  p.   804. 

Continuing  Stock  of  Goods — A  deed 
of  trust  by  insolvent  partners  convey- 
ing their  stock  on  hand  and  that  which 
they  might  thereafter  purchase  to 
secure  certain  debts,  and  making  no 
provision  as  to  the  possession  of  said 
stock,  but  simply  providing  that  if  the 
debts  were  not  paid  within  thirty  days 
the  property  conveyed,  after  being  ad- 
vertised for  thirty  days  might  be  sold 
by  the  trustee  for  cash,  is  per  sc  frau- 
dulent on  its  face  and  void  as  to  all 
the  creditors  of  the  grantors.  Shat- 
tuck  r.  Knight,  25  W.  Va.  590.  See 
the  title  FRAUDULENT  AND  VOL- 
UNTARY CONVEYANCES,  vol.  6,  p. 
640. 

Priority  over  Attachment. — See  the 
title  ASSIGNMENTS  FOR  THE 
BENEFIT  OF  CREDITORS,  vol.  1. 
p    840. 

Preference  by  One  Partner  of  In- 
dividual Debt. — See  ante,  "Disposal  of 
Property  Limited  to  Firm  Business," 
IV,  A,  5,  b. 

6.  Administration  in  Bankruptcy. 

See  the  title  BANKRUPTCY  AND 
INSOLVENCY,  vol.  2,  pp.  235,  238, 
d49. 


6.  Assumpsit  to  Recover  Overpayment. 

See  the  title  ASSUMPSIT,  vol.  2, 
p.  11. 

7.  Powers    and    Duties    of    Surviving 
Partner. 

See  post,  "As  to  Firm  Property,"  V, 
D,  1,  a. 

8.  Conclusiveness  of   Compromise   on 

Creditors. 

Sec  the  title  COMPROMISE,  vol. 
3,  p.  43. 

V.  Dissolution. 

A.    NOTICE  OF  DISSOLUTION. 

1.    Necessity. 

Only  Necessary  When  Dissolved  by 
Act  of  Parties. — The  rules  as  to  notice 
of  dissolution  apply  only  when  the  dis- 
>t>lution  is  by  act  of  the  parties.  Thus, 
when  a  lirm  is  dissolved  by  death  or 
bankruptcy  of  a  partner  no  notice  is 
necessary  to  free  his  estate  from 
further  liability.  The  reason  seems  to 
be  that  the  latter  cases  occur  by  oper- 
ation of  law.  Dickinson  v.  Dickinson, 
25  Gratt.  ;{21;  Glazebrook  v.  Harveys, 
1  Va.  Dec.  265. 

This  is  the  only  difference  between 
a  dissolution  of  a  partnership  by  death, 
and  by  a  partner  retiring.  Glazebrook 
V.    Harveys,    1   Va.   Dec.   265. 

Rule  as  to  Partner  Applies  to  In- 
dividual Trading  under  Firm  Name* — 
Where  one  has  been  carrying  on  his 
individual  business  under  a  name  and 
style  similar  to  that  of  a  partnershipi 
and  sells  business,  he  will  be  governed 
by  the  rule  applicable  to  a  retiring  part- 
ner, in  regard  to  giving  notice  to  the 
public  and  parties  with  whom  he  has 
dealt,  of  such  change  of  ownership. 
Werner  v.  Calhoun,  55  W.  Va.  246,  46 
S.    E.   1024. 

Thus  a  retail  merchant  who,  after 
conducting,  his  individual  business  as 
such  merchant  under  a  name  and  style 
similar  to  those  commonly  used  by  co- 
partnerships and  corporations,  sells  his 
store  to  another  who  continues  to  carry 
it  on  under  the  same  name  and  style, 
niirrhnsinc.  in  the  name  under  which 
the  business  is  conducted,  goods  from 
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the  former  dealers  with  his  predeces- 
sor, must  give  such  former  dealers  no- 
tice of  his  retirement  from  the  busi- 
ness to  avoid  liability  for  the  purchase 
money  of  goods  so  purchased  after  his 
retirement,  unless,  before  such  sub- 
sequent sales,  such  former  dealers  had 
knowledge  of  the  change  of  proprie- 
torship of  the  store.  Werner  v.  Cal- 
houn, 55  W.  Va.  246,  46  S.  E.  1024. 

8.    Kind  of  Notice. 

In  General. — **No  particular  form  or 
method  of  giving  such  notice  is  pre- 
scribed by  law,  although  the  usual 
mode  is  by  letter  to  the  dealer,  appris- 
ing him  of  the  fact  of  retirement." 
Werner  v.  Calhoun,  55  W.  Va.  246,  252, 
46   S.   E.   1024. 

Actual  or  Published  Notice.— A  dis- 
tinction is  made,  in  regard  to  notice  of 
a  dissolution,  between  persons  who 
have  had  dealings  with  the  firm,  and 
those  who  have  had  no  dealings.  In 
the  first  case  actual  notice  is  indis- 
pensable, but  special  notice  need  not 
be  given,  if  actual  knowledge  is  had  by 
the  customer.  Dickinson  v.  Dickinson, 
25  Gratt.  321;  Werner  v.  Calhoun,  55 
W.  Va..  246,  252,  46  S.  E.  1024.  And 
see  Miller  z/.   Miller,  8  W.  Va.  542. 

Though  a  public  notice  of  dissolu- 
tion may  be  sufficient  as  to  persons 
who  have  had  no  prior  dealings  with 
the  firm.  Dickinson  v.  Dickinson,  25 
Gratt.  321;  Werner  v.  Calhoun,  55  W. 
Va.  246,  252,  46  S.  E.  1024.  See  Parker 
v.  Cousins,  2  Gratt.  372. 

Note  Indorsed  by  Firm  Name— "In 
liquidation." — It  was  said  in  Woodson 
v.  Wood,  84  Va.  478,  5  S.  E.  277,  that 
the  indorsement  of  a  note  in  the  firm 
name,  followed  by  the  words  "in  liqui- 
dation," had  often  been  held  to  give 
notice  of  the  dissolution  of  the  part- 
nership. 

Changing  Proprietor's  Name  on  Sign 
Insufficient. — A  former  dealer  is,  in 
such  case,  entitled  to  actual  notice,  and 
publication  thereof  in  a  newspaper  and 
changing  the  name  of  the  proprietor 
on  the  sign  at  the  place  of  business  do 


not  con^itute  notice  to  him.     Werner 
V,    Calhoun,   55    W.    Va.   246,   46   S.    E. 
1024. 
Temporary  and  Limited  Partnership. 

— In  case  of  a  mere  temporary  partner- 
ship, limited  to  the  sale  of  goods  fur- 
nished and  profits  therefrom,  and  not 
extending  to  purchase  and  sale  of  other 
goods,  dissolution  of  such  partnerships 
is  effectual  in  respect  to  all  having 
actual  notice,  though  such  notice  may 
not  have  been  given  to  the  world,  or 
even  publicly.  Chapman  v.  W^ilson,  1 
Rob.  267. 

3.  Competency  of  Evidence  to  Show 

Actual  Notice. 

On  an  issue  as  to  whether  or  not 
actual  notice  was  given  in  such  case, 
notoriety  of  the  fact  of  the  change  of 
proprietorship  in  the  town  in  which 
the  business  is  carried  on  is  not  ad- 
missible in  evidence,  unless  connected 
with  other  facts,  which,  together  with 
it,  form  a  sufficient  basis  for  a  finding 
by  the  jury  of  actual  knowledge  on  the 
part  of  the  former  dealers.  Werner  v 
Calhoun,  55  W.  Va.  246,  46  S.  E.  1024 

Nor  is  it  permissible  to  show  that, 
before  the  retirement,  checks  given  in 
payment  of  bills  bore  the  signature  of 
the  proprietor  of  the  store,  and,  after 
the  sale,  the  name  under  which  the 
business  was  carried  on,  for  signature. 
Werner  v.  Calhoun,  55  W.  Va.  246,  46 
S.   E.   1024. 

4.  Question  of  Notice  One  for  Jury. 

In  debt  upon  a  note  against  three 
persons  as  partners,  two  of  them  plead 
specially  that  the  partnership  was  dis- 
solved before  the  note  was  made  by 
the  third  who  had  been  acting  part- 
ner; and  that  the  plaintiff  knew  of  the 
dissolution.  No  notice  of  dissolution- 
had  been  given.  An  instruction  stating 
that  certain  facts  mentioned  in  the  in- 
struction, if  proved  to  the  satisfaction 
of  the  jury,  are  sufficient  to  charge  the 
plaintiff  with  knowledge  of  the  disso- 
lution, and  the  jury  should  consider 
him  as  having  such  knowledge,  is  er- 
roneous.   It  was  a  question  of  fact  for 
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the   jury    to   determine    from   the   evi- 
dence, whether   the   plaintiff  had   such 
knowledge.      Dickinson    v.     Dickinson, 
25  Gratt.  321. 
H,   Liability  in  Absence  of  Notice. 

If  a  partner  contracts  in  the  name  of 
a  firm,  with  a  third  person,  after  the 
partnership  is  dissolved,  but  that  fact 
is  not  made  public  or  known  by  such 
third  person,  the  law  considers  the  con- 
tract as  being  made  with  the  firm,  and 
upon  their  credit;  and  they  are  all 
bound.  Werner  v.  Calhoun,  55  W.  Va. 
246,  251,  46  S.  E.  1024;  Dickinson  v. 
Dickinson,  25  Gratt.   321. 

In  such  a  case,  in  determining  which 
was  first  in  point  of  time,  notice  of  the 
dissolution,  or  the  making  of  the  note, 
effect  must  be  given  to  the  presump- 
tion that  the  instrument  was  made  and 
issued  on  the  day  it  bears  date;  unless 
some  reason  to  the  contrary  can  be 
shown.  Dickinson  v.  Dickinson,  25 
Gratt.  321. 

B.    MODES  OF  DISSOLUTION. 
1.    By  Act  of  Parties. 

Dissolution  at  WilL — It  is  entirely 
competent  for  partners  to  abandon  the 
contract  and  terminate  the  partnership 
whenever  they  mutually  agree  to  do 
X).  White  V,  Sayers,  101  Va.  821,  826, 
45  S.  E.  747. 

And  in  a  partnership  at  will  any 
partner  may  withdraw  whenever  he 
pleases  and  so  dissolve  the  partnership, 
but  such  withdrawal  must  be  made  in 
good  faith.  McMahon  v.  McClernan, 
10  W.  Va.  419;  Cross  v.  Hopkins,  6  W. 
Va.  323,  331. 

And  it  must  not  be  made  at  an  un- 
reasonable time,  or  in  order  to  appro- 
priate to  himself  the  profits  which  the 
partners  are  entitled  to  receive.  It  is 
said  to  be  at  an  improper  time  when 
the  things  arc  no  longer  entire  that 
were  of  consequence  to  the  partner- 
ship and  should  have  deferred  the  dis- 
solution, and  there  may  be  a  receiver 
appointed  if  necessary.  McMahon  v. 
McClernan,  10  W.  Va.  419,  461.  See 
the  title  RECEIVERS. 


Between  Fatiier  and  Son— Refusal  ta 
Recognize  Son. — Where,  subsequent  to 
the  formation  of  a  partnership  between 
a  father  and  son,  the  father  refused  to 
recognize  the  son  as  a  partner  to  the 
extent  of  permitting  him  to  be  threat- 
ened with  criminal  prosecution  for  us- 
ing his  name  in  a  business  transaction, 
it  was  a  distinct  and  positive  abroga- 
tion of  the  partnership  relation  and  a 
declaration  that  the  dissolution  had  al- 
ready taken  place.  Ryman  v.  Ryman, 
100  Va.  20,  40   S.   E.  96. 

Where  Term  Fixed. — A  partnership 
organized  for  a  definite  term  can  not 
be  dissolved  at  the  pleasure  of  one  of 
the  partners,  but  it  may  be  so  dissolved 
for  reasonable  cause  shown.  McMahon 
V.  McClernan,  10  W.  Va.  419;  Cole  v, 
Moxley,   12   W.   Va.   730. 

Admission  of  New  Members. — A 
partnership  is  dissolved  ipso  facto  by 
the  admission  of  new  members  in  the 
firm.  Peters  v.  McWilliams,  78  Va. 
567. 

Assignment  and  Sale  by  Partner. — 
The  legal  effect  of  a  sale  by  a  member 
of  a  firm  of  his  interest  therein  to  a 
third  person  is  ipso  facto  to  dissolve 
the  partnership.  Ballard  v.  Callison,  4 
W.  Va.  326;  Childers  v.  Neely,  47  W. 
Va.  70,  34  S.  E.  828;  Cross  v.  Hopkins, 

6  W.    Va.   323,   331. 

And  an  assignment  by  one  partner 
of  all  his  interest  in  the  firm  and  its 
assets  operates  ipso  facto  to  dissolve 
the  firm.  Conrad  v.  Buck,  21  W.  Va. 
396;  Hill  V.  Postley,  90  Va.  200,  17  S. 
E.  946. 

2.    By  Operation  of  Law.  ^ 

a.    Death  of  Partner. 

A  partnership,  whether  of  definite  or 
indefinite  duration  by  the  terms  of  its 
creation,  is  dissolved  by  the  death  of 
one  of  the  partners.  Davis  v.  Chris- 
tian, 15  Gratt.  11;  Peyton  v.  Stratton, 

7  Gratt,  380;  First  Nat.  Bank  v.  Payne, 
85  Va.  890,  9  S.  E.  153. 

Continuance  by  Agreement  or  Pro- 
visions in  Will. — Although  as  a  general 
rule  a  partnership  is  dissolved  by  the 
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death  of  a  partner,  still  it  may  be  con- 
tinued longer  by  express  agreement 
between  the  partners,  or  by  provisions 
of  the  will  of  a  deceased  partner,  and 
with  the  consent  of  the  survivors. 
Davis  V.  Christian,  15  Gratt.  11. 

If  a  deceased  partner  by  his  will 
merely  direct  that  the  partnership  be 
continued  after  his  death,  his  respon- 
sibility will  be  limited  to  the  funds  al- 
ready embarked  in  the  trade.  But  he 
may  extend  his  responsibility  further 
and  make  it  cover  his  whole  estate. 
Davis  V.   Christian,  15   Gratt.  11. 

Direction  in  Will  of  Deceased  Part- 
ner to  Sell  Property  to  Carry  on  Busi- 
ness.— Testator  directs  his  partnership 
with  C.  to  be  continued  if  C.  will  con- 
sent to  it,  and  gives  him  full  power 
over  his  interest  in  the  partnership  for 
carrying  it  on;  and  also  authorizes  his 
executors  to  sell  all  his  estate  to  en- 
able C.  to  carry  on  the  business  to 
greater  advantage,  or  to  pay  the  debts 
which  may  be  due  and  owing  from  the 
partnership  at  any  time  during  its  con- 
tinuance. The  effect  of  this  provision 
was  not  to  give  the  executors  a  mere 
discretion  to  sell  the  real  estate  or  not 
at  their  pleasure  during  the  continu- 
ance of  the  partnership,  but  to  create  a 
trust  in  favor  of  creditors  of  the  part- 
nership. Davis  V.  Christian,  15 
Gratt.  11. 

b.    Existence  of  War. 

The  existence  of  a  public  war  be- 
tween the  countries  of  which  the  part- 
ners are  respectively  subjects,  such  as 
the  war  between  the  states  of  the 
union,  operates  ipso  facto  to  dissolve 
?he  partnership.  Taylor  v.  Hutchison, 
25  Gratt.  536,  18  Am.  Rep.  699;  Booker 
V.  Kirkpatrick,  26  Gratt.  145;  Small  v. 
Lumpkins,  28  Gratt.  832. 

c    Abandonment  of  Purposes. 

Abandonment  of  the  purposes  for 
which  a  partnership  was  formed  con- 
stitutes a  dissolution  of  the  partnership. 
White  V.  Sayers,  101  Va.  821,  45  S.  E. 
747.  See  Cross  v.  Hopkins,  6  W.  Va. 
323. 


3.    By    Decree    of    Court    for     Cause 
Shown. 

When  cause  is  shown  for  dissolution 
of  a  partnership,  and  the  members  are 
discordant  and  at  ill  will,  and  the  part- 
nership hopeless  of  prosperity,  it  should 
be  dissolved,  and  a  receiver  and  man- 
ager appointed,  instead  of  leaving  its 
assets  and  business  wholly  in  the  pos- 
session and  control  of  one  member,  ex- 
cluding the  other.  Childers  v.  Neely,. 
47  W.  Va.  70,  34  S.  E.  828;  McMahon 
V.  McClernan,  10  W.  Va.  419.  See  post^ 
"Accounting   and   Settlement,"   VIII. 

C.  CONTINUANCE  TO  WIND  UP 
AFFAIRS. 

Partnership  Continued  in  Legal  Con- 
templation. — Until  the  affairs  of  a  part- 
nership are  settled,  and  outstanding  en- 
gagements are  made  good,  the  part- 
nership in  legal  contemplation  has  a 
continuance,  so  far  at  least  as  respects 
winding  them  up.  Brown  v.  Higgin- 
botham,  5  Leigh  583;  Ruffner  v. 
Hewitt,  7  W.  Va.  535;  Smith  v,  Zum- 
bro,  41  W.  Va.  623,  24  S.  E.  653. 

D.  EFFECT    ON     POWERS,     DU- 
TIES AND   LIABILITIES. 

1.    Powers    and    Duties    of    Surviving 

Partner, 
a.   As  to  Firm  Property. 

A  surviving  partner  of  a  firm,  as 
such,  is  invested  with  the  exclusive 
right  to  the  possession,  control  and 
management  of  the  partnership  prop- 
erty, only  so  far,  however,  as  is  neces- 
sary to  enable  him  to  wind  up  the  busi- 
ness of  the  concern  with  all  practicable 
promptness  and  dispatch.  His  duty  is 
first  to  pay  the  partnership  debts,  and» 
if  there  were  none,  then  to  distribute 
the  surplus  among  those  entitled. 
Story  on  Partnership,  §§  343,  341. 
Caskie  v.  Harrison,  76  Va.  85,  88; 
Hooper  v.  Hooper,  32  W.  Va.  526,  9 
S.  E.  937. 

Upon  the  death  of  a  partner  the  legal 
title  to  the  partnership  property  passes 
to  the  surviving  partner,  for  the  fol- 
lowing purposes:  To  convert  the  same 
into  money;   to  pay  the  debts  of  the 
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partnership;  and  to  distribute  the  sur- 
plus between  himself  and  the  estate  of 
the  deceased  partner.  While  not  a 
trustee  pre  perly  socalled,  he  is,  never- 
theless, a  trustee  in  a  certain  sense,  and 
subject  to  the  rules  and  principles  of 
equity  governing  such,  and  may  be 
compelled  "by  creditors  of  the  partner- 
ship and  the  representative  of  the  de- 
ceased partner  to  fulfill  his  obligations 
as  surviving  partner.  Tennant  v.  Dun- 
lop,  97  Va.  234,  33  S.  E.  620,  citing 
Caskie  v,  Harrison,  76  Va.  85.  See 
post,  "Liability  of  Surviving  Partner," 
V,  D,  3,  a.  (4). 

"By  the  death  of  a  partner,  the  whole 
of  the  effects  of  the  concern  become 
vested  in  the  surviving  partner,  who 
alone  can  demand  and  sue  for  the 
debts  due  to  the  partnership,  and  who 
is  entitled  to  take  possession  of  the 
stock  in  trade  and  apply  it  as  far  as 
necessary  to  the  payment  of  the  debts.*' 
Gait  V.  Calland,  7  Leigh  d94.  See  the 
title  EXECUTORS  AND  ADMINIS- 
TRATORS,  vol.    5,   p.    684. 

Surviving  Partners  Not  Assignees. — 
Surviving  partners  are  not  assignees, 
in  law,  of  their  deceased  partners. 
Carlton  v.   Mays,  8  W.  Va.  245. 

Rights  of  Surviving  Partner  in  Re- 
alty.— Where  parties  purchase  an  es- 
tate, jointly  for  the  purposes  of  their 
trade,  it  is  considered  in  equity  as  an 
estate  in  common  in  England;  and,  in 
Virginia,  where  the  jus  accrescendi  is 
abolished,  it  is  so  considered  in  law  as 
well  as  equity.  Therefore,  a  surviving 
partner  can  have  no  other  claim  against 
real  estate,  held  in  partnership,  than 
any  other  creditor  has.  Per  Green,  J. 
Deloney  v.   Hutcheson,  3   Rand.   183. 

Tucker,  P.,  in  Pierce  v.  Trigg,  10 
Leigh  406,  419,  discusses  at  some  length 
the  question  of  whether  or  not  freehold 
estate  purchased  by  partners  in  trade 
for  partnership  purposes,  and  so  used, 
should  be  considered,  on  the  death  of 
one  partner,  as  personal  estate  devolv- 
ing on  the  surviving  partner  and  sub- 
ject  to  distribution  as  other  personal 
estate  of  the  firm.     Judge  Tucker     re- 


fers to  the  opinion  of  Judge  Green  in 
the  principal  case,  and  says  that  he 
alone  touched  on  the  question  and  that 
his  opinion  seemed  unsound.  Deloney 
V,  Hutcheson,  2  Rand.  183.  It  was 
held  to  pass  as  personalty.  Sec  ante, 
"Conversion  into  Personalty,"  III, 
B,  2,  d. 

Where  a  surviving  partner,  who  is 
also  administrator  of  his  deceased 
partner,  by  his  bill  invokes  the  juris- 
diction of  the  court  to  establish  the 
validity  of  his  claims  as  creditor,  and 
the  invalidity  of  conveyances  by  de- 
ceased, he  thereby  places  his  whole 
trust  and  authority  under  the  control 
and  direction  of  the  court;  and  it  is 
an  abuse  of  the  fiduciary  relation  to 
proceed  to  sell  the  said  real  estate  be- 
fore an  adjudication  of  the  matters  in 
controversy  between  himself  and  the 
devisee  and  legatee;  and  the  sale  was 
properly  restrained  by  injunction  at  the 
suit  of  the  devisee  and  legatee.  Wat- 
son V.  Fletcher,  7  Gratt.  1. 

Legal  Title  and  Beneficial  Interest. 
— Where  land  has  been  purchased  for 
partnership  purposes  with  partnership 
funds  and  a  conveyance  made  to  both 
partners,  on  the  death  of  one  a  legal 
title  will  pass  to  his  heirs,  yet  the 
whole  beneficial  interest  devolves  upon 
the  survivor,  and  he  may  sue  the  heirs, 
compel  a  sale,  and  dispose  of  the  pro- 
ceeds as  he  would  dispose  of  the  per- 
sonal estate  of  the  firm.  Pierce  v, 
Trigg,  10  Leigh  406. 

"Even  real  estate,  bought  with  part- 
nership funds,  the  title  of  which  is 
taken  in  the  name  of  the  deceased  part- 
ner, is  so  completely  in  the  control  of 
the  surviving  partner,  that  where  he 
assigned  to  a  trustee,  and  the  trustee 
sold,  the  purchaser  of  this  equitable 
title  can,  in  equity,  compel  the  heir?  of 
the  deceased  partner  to  convey  the 
legal  title  to  him."  Dictum  in  Patton 
V.  Leftwich,  86  Va.  421,  426,  10  S.  E. 
686. 

Personal  Representative  as  Tenant 
in  Common. — **It  is  a  well-established 
principle,  that  if  a  partnership  be  dis- 
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jsolvcd  by  the  death  of  one  of  the  part- 
ners, the  executor  oY  administrator  oi 
the  deceased  partner  becomes  tenant 
in  common  with  the  surviving  partner, 
of  the  partnership  effects  in  posses- 
sion." Wayt  V.  Peck,  9  Leigh  434; 
Gait  V.  Calland,  7  Leigh  594,  where  it  is 
said:  "The  executors  of  the  deceased 
partner  have  no  agency  or  control 
whatsoever  over  the  choses  in  action; 
and  although  they  are  either  tenant.^ 
in  cuniuiun,  or  joint  tenants  withouv 
survivorship,  of  the  partnership  effects 
<G()w  on  Partnership  47),  yet  they 
have  only  a  right  to  a  moiety  of  what 
remains  after  the  payment  of  debts, 
and  the  amount  of  their  interest  is  as- 
certained upon  a  tinal  settlement  of 
all  the  transactions  of  the  tirm."  Cit- 
ing Linney  r.  Dare,  2  Leigh  588,  594; 
Sale  V.  Dishman,  3  Leigh  548,  551,  557. 

As  Legal  Assets  after  Receipt.^ 
Where  the  administrator  was  not  only 
tenant  in  common  with  the  surviving 
partner,  but,  by  agreement  with  the 
latter,  he  obtained  actual  possession  of 
the  social  effects,  he  was  bound  both 
by  agreement  and  by  law  to  pay  off 
tirst  the  partnership  debts,  and  then 
to  divide  the  surplus  between  himself 
and  his  cotenants  in  common.  By  thus 
obtaining  possession  of  the  partnership 
goods,  he  became  chargeable,  as  ad- 
ministrator, with  the  undivided  moiety 
of  them,  as  legal  assets  in  his  hands. 
Wayt  V.  Peck,  9  Leigh  434. 

These  assets  were  not  less  legal,  be- 
cause there  was  a  Hen  on  them  to  pay 
the  partnership  debts.  Wayt  v.  Peck, 
-9  Leigh  4.14.  See  the  title  EXECU- 
TORS AND  ADMINISTRATORS, 
vol.   5,  p.   520. 

Thus,  a  creditor  of  a  decedent,  who 
has  obtained  judgment  against  the  ad- 
ministrators, brings  an  action  of  debt 
upon  the  administration  bond,  and 
shows  at  the  trial,  that  one  of  the  ad- 
ministrators, under  an  agreement  with 
a  surviving  partner  of  the  decedent, 
had  sold  partnership  effects  to  the 
amount  of  408  dollars,  76  cents.  There 
is    no    evidence    that     the    amount     of 


debts  due  from  the  partnership  was 
ever  ascertained,  or  that  any  settlement 
of  the  partnership  transactions  had 
ever  been  made,  but  it  is  proved  that 
the  administrator  exhibited  to  a  wit- 
ness a  statement  of  partnership  debts 
vvhich  he  had  paid,  amounting  to  about 
200  dollars,  thus  leaving  a  balance  of 
200  dollars  unaccounted  for  by  him, 
one-half  of  which  balance  exceeds  the 
amount  of  the  judgment,  he  is  liable 
therefor  on  his  bond.  Wayt  v.  Peck, 
9    Leigh    434. 

Surviving  Partner  as  Administrator  of 
Deceased  Partner. 
Right  to  Commissions. — See  the  title 
EXECUTORS  AND  ADMINISTRA- 
TORS,    vol.    5,    pp.    483,    662. 

b.  To  Control  Business  as  Survivor. 

When  a  partnership  has  been  dis- 
solved by  one  partner  selling  his  in- 
terest in  the  firm,  this  does  not  invest 
the  other  pi\rtner  with  the  control  of 
the  business  as  surviving  partner.  An 
order  enjoining  him  from  such  man- 
agement, and  appointing  a  receiver,  is 
not  erroneous.  Ballard  v.  Callison,  4 
W.  Va.  326. 

c.  To  Take  Possession  and  Wind  Up 

Business. 
On  the  dissolution  of  a  firm  by  the 
death  of  one  of  its  members,  the  sur- 
vivor has  the  right  to  take  possession 
of  the  firm  assets  and  settle  up  the 
affairs  of  the  concern.  First  NaL 
Bank  v.  Payne,  85  Va.  890,  9  S.  E.  153. 

d.  Sale  of  Good  WUl  and  Trade  Marks. 
j  The  good  will  of  a  business  and  trade 
j  marks,  which  are  incidents  of  the  busi- 
ness and  not  of  the  place  of  business 
or  plant,  with  the  right  to  use  such 
trade  marks  in  the  manufacture  or  sale 
of  the  merchandise  to  which  they  are 
attached,  may  be  sold  by  a  surviving 
partner  separately  from  the  plant  or 
property,  and  also  from  the  book  debts 
of  the  partnership.  Tennant  v.  Dun- 
lop,  97  Va.  234,  33  S.  E.  620. 

e.  Contracts    with    Representative   oi 

Deceased  Partner. 

Contracts  between  a  surviving  part- 
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ner  and  the  representative  of  his  de- 
ceased partner,  with  respect  to  the 
partnership  estate,  while  not  inter- 
dicted, where  the  surviving  partner  is 
not  a  representative  of  such  estate  him- 
self, are  regarded  with  suspicion,  and 
will  be  jealously  scrutinized  and  only 
allowed  to  stand,  if  assailed,  when  they 
appear  to  be  reasonable,  fair,  and  just. 
This  is  especially  true  of  a  purchase  by 
a  surviving  partner  of  the  interest  of 
the  deceased  partner,  on  account  of  the 
generally  "dangerous  inequality  of 
knowledge  with  respect  to  the  subject 
matter  of  the  sale."  Tennant  v.  Dun- 
lop,  97  Va.  234,  33  S.  E.  620.  See  ante, 
**In  Purchase  of  Partner's  Interest,' 
III,  C,  3. 

2.    Powers  of  Partners  after  Dissolu- 
tion, 
a.    General  Powers  in  Dissolution. 

Although  the  di.ssolution  of  the  part- 
nership disables  any  one  of  the  part- 
ners from  contracting  new  debts,  or 
buying,  selling  or  pledging  goods,  on 
account  of  the  tirm  in  the  course  of 
the  former  trade  thereof,  yet  never- 
theless, it  leaves  every  partner  in  pos- 
session of  the  full  power  (unless,  in- 
deed upon  the  dissolution  it  has  been 
exclusively  confided  and  delegated  to 
some  other  partner  or  person)  to  pay 
and  collect  debts  due  to  the  partner- 
ship; to  apply  the  partnership  funds 
and  effects  to  the  discharge  of  the  part- 
nership debts;  to  adjust  and  settle  the 
unliquidated  debts  of  the  partnership; 
to  receive  any  property  belonging  to 
the  partnership;  and  to  make  due  ac- 
(juittances,  discharges,  receipts  and  ac- 
knowledgments of  their  acts  in  the 
premises.  Ruffner  v.  Hewitt,  7  W.  Va. 
585. 

It  is  the  duty  of  the  surviving  part- 
ner to  wind  up  the  business.  Hooper 
V.  Hooper,  32  W.  Va.  526,  9  S.   E.  937. 

To  Acknowledge  Existence  of  Debt. 
— The  acknowledgment  of  a  debt  by 
one  or  more  of  the  partners  of  a  mer- 
cantile firm,  after  the  dissolution 
thereof,  is  not  proper  evidence  of  the 


existence  of  the  debt,  so  as  to  charge 
the  other  partners.  Shelton  v.  Cocke, 
3   Munf.   191. 

Right  to  Bind  Other  Partner  by  Set- 
tling Account  or  Allowing  Credits. — 
After  the  dissolution  of  a  partnership, 
one  of  the  partners  can  not  bind  the 
others  without  their  consent  by  settling 
accounts  with,  or  allowing  credits  to, 
customers  of  the  firm.  Rootes  v.  Well- 
ford,  4  Munf.  215,  6  Am.  Dec.  510. 

Payment  of  Firm  Debts  by  Partner 
with  Another's  Money. — Payment  by 
one  partner  of  debts  of  the  partnership 
with  money  held  by  him  as  agent  of 
another,  makes  all  the  members  of  the 
partnership  liable  to  the  latter  for  the 
amount  so  paid,  although  such  payment 
was  made  after  the  partnership  had 
been  dissolved.  Brown  v.  Higgin- 
botham,  5  Leigh  583. 

To  Retain  Attorney  to  Defend  Other 
Members. — One  member  of  a  dis- 
solved partnership  has  no  authority, 
unless  specially  given,  to  retain  an  at- 
torney to  defend  the  other  members 
of  the  late  firm  in  an  action  brought 
against  them.  Such  authority  does  not 
result  from  the  partnership  itself. 
Bowler  v.   Huston,  30  Gratt.  266. 

b.   To  Create  New  Liability. 
Consent  of  Copartners  Necessary. — 

One  partner,  by  his  own  act,  after  the 
dissolution  of  the  partnership,  can  not 
bind  his  copartner,  against  the  consent 
of  the  latter,  so  as  to  impose  on  him  a 
fresh  liability.  Davis  v.  Poland,  92  Va. 
225,  23  S.  E.  292,  citing  Woodson  v. 
Wood,  84  Va.  478,  5  S.  E.  277;  Glaze- 
brook  V.  Harvey s,  1  Va.  Dec.  265; 
Roots  V,  Mason  City,  etc.,  Co.,  27  W. 
Va.  483. 

Parker  v.  Cousins,  2  Gratt.  372,  un- 
questionably affirms  the  general  propo- 
sition that  one  partner  can  not,  after 
the  dissolution,  create  a  binding  obli- 
gation upon  the  firm  without  some  spe- 
cial authority  for  that  purpose;  but 
this  decision  was  made  upon  a  state  of 
facts  which  showed  that  the  person 
dealing  with  the  partner  was  informed 
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of  the  dissolution  at  the  time  of  the 
renewal  of  the  note.  Dickinson  v. 
Dickinson,    25    Gratt.    321,    328. 

As  to  necessity  for  notice  of  disso- 
hition,  sec  ante,  "Notice  of  Dissolu- 
tion," V,  A. 

Necessary  for  Settlement  of  Busi- 
ness.— Nothing  is  better  settled  than 
that  the  power  of  a  partner  ceases  upon 
the  dissolution  of  the  firm,  and  in  the 
absence  of  authority  given  him  he  can 
not  bind  the  partners  by  entering  into 
new  contracts,  except  such  as  are 
necessary  and  appropriate  in  settling 
the  affairs  of  the  concern.  Woodson 
V.  Wood,  84  Va.  478,  5  S.  E.  277;  Glaze- 
brof»k  7'.  Harveys,  1  Va.  Dec.  265;  First 
Nat.  Bank  v.  Payne,  85  Va.  890,  9  S. 
E.  153;  Conrad  v.  B^ck,  21  W.  Va.  396. 

Under  Agreement  for  One  to  Wind 
Up  Busine8S.^An  agreement  between 
partners  on  dissolution  that  one  of  their 
members  shall  wind  up  the  business 
does  not  enlarge  his  powers  so  as  to 
enable  him  to  impose  any  new  liability 
•n  the  firm,  and  it  would  seem  that  he 
could  not  bind  the  firm  by  giving  a 
note  for  a  firm  debt,  nor  by  way  of  re- 
newal. Conrad  v.  Buck.  21  W.  Va.  396; 
Roots  V.  Mason  City,  etc.,  Co.,  27  W. 
Va.  483. 

c.   To  Dispose  of  Firm  Property. 

After  the  dissolution  of  a  partner- 
ship the  partners  become  tenants  in 
common  of  the  social  property,  and  the 
right  of  one  partner  to  dispose  of  the 
interest  of  his  copartners  in  the  prop- 
erty ceases,  except  so  far  as  it  is  neces- 
sary to  dispose  of  the  social  effects  and 
pay  the  debts  of  the  firm.  Conrad  v. 
Buck,  21  W.   Va.  396. 

So  it  was  held,  that  a  partner  could 
not,  after  the  dissolution  of  the  part- 
nership, without  the  consent  of  the 
other,  buy,  sell  or  pledge  goods  or 
other  property  on  account  of  the  part- 
nership; nor  introduce  or  transfer  part- 
nership securities  to  third  persons,  even 
to  secure  a  debt  due  from  the  partner- 
ship. Roots  V.  Mason  City,  etc.,  Co., 
27  W.  Va.  483. 


Removal  of  Goods. — On  the  disso- 
lution of  a  partnership  one  of  the  part- 
ners, after  twice  inviting  the  other  to 
be  present  at  the  taking  of  the  inven- 
tory, removed  the  goods  to  the  store 
of  a  firm  which  had  purchased  them. 
This  removal  was  held  not  to  be  for 
the  purpose  of  preventing  a  fair  esti- 
mate of  their  value.  Stinson  v.  Barla-y 
1  Va.  Dec.  745. 

Disposal  of  Stock  at  Auction — Stock 
Taken  by  Continuing  Partners  at  Val- 
uation.— Although  it  is  customary  to 
dispose  of  the  stock  of  a  dissolved  part- 
nership by  public  auction,  yet  it  is  not 
always  necessary  that  it  should  be 
done.  And  when,  on  a  dissolution,  the 
withdrawing  partner  had  no  interest 
in  the  firm  property  by  reason  of  with- 
drawal of  his  input  of  capital,  and  the 
liabilities  of  the  concern  were  in  ex- 
cess of  the  assets,  it  was  proper  for  the 
continuing  partners  to  take  the  stock 
at  valuation.  Taylor  v.  Hutchison,  25 
Gratt.  536,  18  Am.  Rep.  699. 

d.   Authority  of  Acting  Partner. 

Account  Rendered  by  Acting  Part- 
ner Binding. — Though  a  partnership  is 
dissolved,  and  one  partner  sells  his  in- 
terest to  the  other,  who  undertakes  to 
pay  the  partnership  debts,  an  ace  unt 
rendered  by  the  acting  partner,  or  his> 
clerk,  after  the  dissolution,  showing 
a  balance  due  from  the  partnership,  is 
binding  on  the  retiring  partner.  Gar- 
land V.   Agee,  7  Leigh   362. 

Transfer  by  Acting  Partner  of  Debt 
Due  Him  to  Firm  Creditor. — A  part- 
nership was  dissolved  at  a  time  when 
it  was  largely  indebted  to  its  actin;^ 
nember  for  advances  made  by  him.  wh'> 
was  also  indebted  to  the  commission 
merchant  of  the  firm.  In  discharge  of 
'lis  indebtedness  to  '  the  commission 
irerchant  the  act'ng  partner  trans- 
ferred to  him  the  debt  due  from  the 
firm,  and  credits  it  by  that  amount. 
The  firm  was  bound  by  this,  as  the  act- 
ing partner  was  authorized  to  make  the 
transfer.  Peyton  v.  Stratton,  7  Gratt. 
380. 
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Payment  by  Managing  Partner's  Re- 
quest—Where a  third  party  paid  off  a 
note  against  a  dissolved  partnership  at 
the  request  of  the  managing  partner, 
he  will  be  treated  as  a  simple  contract 
creditor  of  such  firm,  on  an  implied 
promise  to  pay  him  the  amount  he  paid 
for  the  use  of  the  firm.  Conrad  v. 
Buck,  21  W.  Va.  396. 
•  As  to  Negotiable  Paper.— See  the 
title  BILLS,  NOTES  AND  CHECKS, 
vol.  2,  p.  413. 

e.  Right  of  Action  on  Firm  Contracts. 
A  firm  contract  remains  the  contract 
of    the   firm  after   the   dissolution,   be- 
cause   dissolution    does    not   affect   the 
uncompleted  contracts.    The  liability  to 
do  the  work  still  rests  on  the  firm,  and 
when  one  partner  did  the  work,  he  did 
it  for  the  firm  in  execution  of  a  con- 
tract of  the  firm,  aad  the  legal  right  to 
^y  for  it  vests  in  the  firm.     Right  of 
action  on  it  was  vested  in  the  firm  as 
'  late  partners.    The  cause  of  action  ac- 
crued under  a  firm  contract.    The  firm 
continued  as  to  this  contract-     Malsby 
V.  Lanark  Co.,  55  W.  Va.  484,  486,  47 
S.    E.    359.     See    also,     Tomlinson  •   v, 
Polsey,  31  W.  Va.  108,  5  S.  E.  457.   See 
the  title  ATTORNEY  AND  CLIENT, 
vol.  2,  p.  163. 

f.  Authority    to    Use    Firm    Name- 

Proof  of  Proper  Use. 
See  the  title  BILLS,  NOTES  AND 
CHECKS,  vol.  2,  p.  412. 

g.  To  Insure  Firm  Property. 
See   the   title    FIRE    INSURANCE, 

vol.  6,  p.  67. 

h.    Right    to    Contribution    for    Firm 
Debts  Paid. 

See  the  title  CONTRIBUTION 
AND  EXONERATION,  vol.  3,  p. 
482. 

3.   Effect  on  Liability, 
a.    For  Firm  Debts  and  Contracts. 

See  ante,  "Liability  and  Termination 
Thereof,"  IV,  D. 
(1)    In  General. 

Though  partners  dissolve,  one  of 
them  assuming  the  debts,  and   this  is 


known  to  a  creditor,  yet  the  creditor 
retains  still  the  right  to  treat  all  the 
partners  as  principals,  not  as  sureties,, 
unless  such  creditor  agrees  to  look  only 
to  the  one  assuming  the  debt.  McCoy 
IK  Jack,  47  W.  Va.  201,  34  S.  E.  991. 
See  Glazebrook  v.  Harveys,  1  Va.  Dec. 
265. 

"As  will  be  seen  in  the  case  of  John- 
son V.  Young,  20  W.  Va.  657,  some 
cases  hold  that  on  such  a  state  of  factti 
the  retiring  partner  is  thereafter  a 
surety,  and  a  creditor  would  have  to 
so  treat  him,  as,  for  instance,  to  rec- 
ognize his  demand  for  suit  'against  hi-^ 
former  partner,  or  not  to  extend  time 
for  payment.  But  in  Barnes  v.  Boyer^ 
34  W.  Va.  303,  12  S.  E.  708,  that  doc- 
trine is  not  followed,  but  it  is  held,  that 
on  such  dissolution  and  agreement  oX 
one  to  pay  debts,  though  the  creditor 
know  of  this  arrangement,  'he  retains 
unimpaired  all  the  rights  and  remedies 
against  both  parties  as  principals,  as 
before  dissolution.' "  McCoy  v.  Jack. 
47  W.  Va.  201,  34  S.  E.  991,  992.  See 
ante,  "Creditors  Claim  through  Part- 
ners,  Who  May  Alter  Rule,"  IV,  E. 
1,  b,  (2). 

The  dissolution  of  the  partnership, 
whether  it  be  by  the  voluntary  act  or 
will  of  the  parties,  the  retirement  of 
a  partner,  or  by  mere  efflux  of  time, 
will  not  in  any  manner  change  the 
rights  of  third  parties  as  to  any  past 
contracts  or  transactions  with  or  on 
account  of  the  firm,  but  the  efficacy 
and  validity  of  these  obligations  will 
remain  the  same,  and  be  binding  upon 
the  partnership,  in  the  same  manner 
as  if  no  dissolution  had  taken  place. 
After  the  dissolution  of  a  partnership 
each  partner  becomes  a  trustee  for  the 
others,  as  to  the  partnership  funds  in 
his  hands,  in  order  to  a  fair  settlement 
and  just  distribution  of  the  effects. 
Tomlinson  v.  Polsley,  31  W.  Va.  108, 
5  S.  E.  457,  460;  Ruffner  v.  Hewitt,  7 
W.  Va.  585;  Malsby  v.  Lenark  Co.,  5.S 
W.  Va.  484,  486,  47  S.  E.  359. 

And   the  liability   of  a   retiring   part- 
ner,  and   of   the   estate   of   a   deceased 
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partner  are  identical,  as  to  acts  done 
and  obligations  already  incurred. 
Glazebrook  v.  Harveys,  1  Va.  Dec.  265. 

As  to  liability  for  subsequent  acts, 
sec  ante,  "To  Create  New  Liability," 
V,  D,  2,  b. 

Note  for  Hire  of  Slave — Subsequent 
War. — In  1861  a  resident  of  Virginia 
and  a  resident  of  Missouri  were  en- 
gaged in  a  partnership  in  the  latter 
state.  They  hired  in  that  year  several 
slaves  for  the  partnership,  giving  their 
note  for  the  hire.  Although  the  war 
dissolved  the  partnership,  yet  the  part- 
ners were  •liable  on  their  note,  the 
slaves  working  all  that  year.  Booker 
V.    Kirkpatrick,   26    Gratt.    145. 

Presumption  from  Renewal  of  Note 
in  Firm  Name. — After  the  dissolution 
of  a  partnership,  the  renewal  of  a  note 
in  the  firm  name,  by  the  partner  au- 
thorized to  settle  the  partnership  busi- 
ness, raises  a  strong  presumption  that 
the  creditor  did  not  intend  to  release 
the  other  partner.  Parker  v.  Cousins, 
2  Gratt.  372,  44  Am.  Dec.  388. 

<8)  EfiFect  of  Acceptance  of  Individual 
Obligation. 

Bond  Given  for  Simple  Debt  by  One 
Partner  after  Dissolution. — Whether  a 
bond  and  deed  of  trust  to  secure  it, 
given  by  a  partner  after  the  dissolution 
of  the  partnership,  for  a  simple  con- 
tract debC  of  the  partnership,  releases 
the  other  partner  in  equity,  depends 
upon  the  intention  of  the  parties  in  giv- 
ing and  taking  them;  and  this  inten- 
tion may  be  ascertained  from  the  at- 
tendant circumstances.  Niday  v.  Har- 
vey, 9  Gratt.  454,  cited  in  Karn  v. 
Blackford,  1  Va.  Dec.  841;  Mc Arthur 
V.  Chase,  13  Gratt.  683,  704;  Meade  v. 
Grigsby,  26  Gratt.  612;  Steptoe  v.  Pol- 
lard, 30  Gratt.  689.  See  ante,  "Part- 
nership Debt  Merged  at  Law  but  Not 
in  Equity,"   IV,  A,  12,  b. 

Note  Secured  by  Trust  Deed. — 
"Where,  in  settlement  of  the  debts  of 
an  insolvent  firm,  a  creditor  accepts 
the  individual  note  of  the  partner  ap- 
pointed to  wind  up  its  affairs,  and  the 


firm  debts  are  secured  by  a  trust  deed 
to  him  of  the  assets,  there  is  not  a 
novation  so  as  to  release  the  firm  assets 
from  the  debt  evidenced  by  the  note." 
Karn  v,  Blackford,  1  Va.  Dec.  841. 

(3)    Liability  of  Deceased  Partner  or 

His  Esute. 
(a)  Rule  Independent  of  Sutute. 

"It  is  an  elementary  principle,  that 
on  the  death  of  one  of  two  or  more 
joint  partners  in  trade,  the  legal  ob- 
ligation to  pay  the  debts  of  the  house 
devolves  exclusively  on  the  survivors 
or  survivor.  But  it  is  equally  true,  that 
the  deceased  partner,  although  dis- 
charged at  law,  is  regarded,  in  equity, 
as  still  liable  for  the  debt.  That  lia- 
bility, however,  can  not  be  made  to 
affect  his  estate,  even  in  equity,  until 
the  surviving  partner  becomes  insol- 
vent."    Sale  V.  Dishman,  3  Leigh  548. 

A  court  of  equity  has  always  looked 
upon  the  representative  of  a  deceased 
partner  in  the  light  of  a  surety  for  the 
partnership  debts,  as  chargeable  only 
in  the  evpnt  of  the  insolvency  of  a 
surviving  obligor.  Gait  v.  Calland,  7 
Leigh  594,  citing  Linney  v.  Dare,  t 
Leigh  588;  Sale  v.  Dishman,  3  Leigh 
548,  551,  557.  See  also,  Jackson  v. 
King,  12  Gratt.  499,  506. 

The  claim  to  charge  the  estate  of  a 
deceased  partner  with  a  debt  of  the 
firm  was  one  recognized  in  the  court 
of  equity  only.  Jackson  v.  King,  12 
Gratt.  499,  506. 

Liability  Contingent. — In  Jackson  v. 
King,  12  Gratt.  499,  it  is  said:  "The 
modern  English  doctrine  would  seem 
to  be  that  the  liability  of  the  estate  of 
the  deceased  partner  is  direct  and  im- 
mediate, and  does  not  depend  on  the 
state  of  the  relations  between  the  part- 
ners, or  the  result  of  the  measures 
taken  to  collect  the  debt  from  the  sur- 
viving partner.  But  the  cases  in  Vir- 
ginia would  seem  to  lead  to  a  vcrir 
different  conclusion.  Linney  v.  Dare, 
2  Leigh  588;  Sale  v.  Dishman,  3  Leigii 
548;  Gait  v.  Calland,  7  Leigh  594;  Jack- 
son V.  King,  8  Leigh  689.    These  cases. 
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and  the  opinions  of  the  judges,  tend 
strongly  to  show  that  the  liability  of 
the  estate  of  a  deceased  partner  in  ajiy 
case  is  not  absolute  and  immediate, 
but  contingent  merely,  depending  upon 
the  result  of  proper  efforts  to  collect 
the  debt  from  the  surviving  partner 
or  his  ascertained  insolvency."  See 
also,  citing  the  principal  case  for  the 
above  proposition,  Glazebrook  v.  Har- 
veys,  1  Va.  Dec.  265,  271,  where  it  is 
held,  that,  as  a  general  rule,  the  estate  of 
the  deceased  partner  remains  liable  for 
the  debts  which  affected  him  at  the 
time  of  his  death. 
Delay  in  Pursuing  Surviving  Partner, 


not  sufficient  to  pay  all  the  debts  in 
full,  the  statute  (Va.  Code,  §  2855),. 
which  makes  the  representative  of  a 
deceased  partner  liable  for  the  partner- 
ship debts  in  the  same  manner  as  he 
would  have  been  bound  if  the  debts 
had  been  contracted  by  the  members 
of  the  concern  severally  as  well  as 
jointly,  otherwise  than  as  partners,  does 
not  change  or  affect  the  order  in  which 
the  assets  of  the  decedent  are  to  be 
applied  in  the  payment  of  debts  as 
prescribed  by  the  statute  (Va.  Code,  § 
2660)  upon  that  subject,  giving  a  pref- 
erence to  debts  due  in  a  fiduciary  ca- 
pacity.    Robinson  v.  Allen,  85  Va.  721,. 


— The  creditor  of  a  partnership  might    8  S.  E.  835. 

loose  his  remedy  against  the  estate  of !      Liability  Limited  to  Precedent  Debts^ 

the  deceased  partner,  by  his  laches  in    — "The    estate    of   a   partner   who   dies 


prosecuting  his  claim  against  the  sur- 
viving partner.  Jackson  v.  King,  12 
Gratt.   499. 

In  such  case  there  was  no  definite 
and  fixed  rule  by  which  to  measure  the 
delay  and  neglect  which  will  deprive 
the  creditor  of  his  remedy  against  the 
estate  of  the  deceased  partner.  Each 
case  must  stand  on  its  own  circum- 
stances, and  be  judged  by  them.  Jack- 
son V.   King,  12  Gratt.   499. 

But,  it  seems,  mere  delay  of  the  cred- 


is  not  liable  for  partnership  debts  con- 
tracted after  the  date  of  the  death." 
Sadler  v.  Whitehurst,  83  Va.  46,  49,  1 
S.  E.  410.  See  ante.  "To  Create  New 
Liability,"  V,  D,  2,  b. 

Retainer  by  Administrator. — Where 
a  surviving  partner  is  the  administra- 
tor oif  a  deceased  partner,  he  is  entitled 
to  retain,  out  of  the  separate  assets 
in  his  hands,  against  separate  claims 
of  no  higher  dignity,  on  account  of  all 
debts    (paid  by  him),   for  which   he   is 


itor  to  assert  and  prosecute  his  demand    entitled    to    share    the    separate    estate 
against    the    surviving    partner,    would  ;  with  the  separate  creditors,  i.  e.,  debts 

paid  by  him  of  equal  or  superior  dig- 
nity with  those  of  the  separate  credit- 
ors.    Morris  v.  Morris,  4  Gratt.  293. 
And     where     his     deceased     partner 


not  suffice   to  exonerate  the  estate  of 

the  deceased  partner.     And  there  is  no 

analogy  between  the  duty  of  creditors 

in    such   case   to   assert   and   prosecute 

his    claim   against    the    surviving    part-  |  never  contributed  the  $1,000  which  he 

ner,   and   the   due   diligence   which    the    had   covenanted   to   put   in  as  his  part 

assignee  of  a  bond  is  bound  to  exert '  of  the  capital,  he  was  a  specialty  cred- 

against  the  obligor,  in  order  to  entitle    itor  for  this  sum,  if  necessary  to   pay 


him  to  recourse  against   the  assignor. 
Sale  V.  Dishman,  3  Leigh  548. 

Remedy  at  Law  Must  Be  Inadequate. 
—See  the  title  ADEQUATE  REM- 
EDY AT  LAW.  vol.  1.  p.  166. 

(b)   Statute  Making  Liability  Joint  and 

SeveraL 

Settlement    of     Estate— Priority    of 

Fiduciary  Debts.— Where  the  assets  of 

the   estate   of  a    deceased   partner   arc 


debts,  and  entitled  to  retain  on  account 
of  same  from  separate  assets  in  his 
hands,  pro  tanto  against  separate  cred- 
itors. Morris  v.  Morris,  4  Gratt.  293. 
See  ante,  "Provisions  of  Contract  as 
Covenant,"  II,  G,  5. 

Joint  and  Several  Bond  for  Firm 
Debt. — Two  partners  gave  their  joint 
and  several  bond  to  a  creditor  for  a 
firm  debt.  The  creditor  was  held  en- 
titled to  share  with  the  .separate  cred- 
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itors,    the    separate    estate    of    the    dc-    sorting  to  any  cross  bill.     Kilbreth  v. 


Morris    v.    Morris,    4 


"ceased    partner. 
Cratt.  293. 

<c)     Liability    of    Deceased    Partner's 
Land. 

See  post,  "Adjustment  and  Enforce- 
ment of  Rights  and  Liabilities,"  VIII, 
C\  5. 

Although  one  member  of  a  partner- 
ship is  dead,  and  he  is  largely  indebted 
individually  as  well  as  a  member  of  the 
firm,  hib  real  estate  is  equally  liable 
for  the  partnership  debt,  as  for  his  in- 
dividual debts.  See  §  13,  ch.  144,  Code, 
1849;  Ashby  v.  Porter,  26  Gratt.  455. 

Real  Estate  Subjected  by  Will  for 
Payment  of  Debts. — Where  a  deceased 
partner  by  his  will  subjected  his  real 
estate  to  the  payment  of  his  debts,  a 
partnership  creditor  was  held  entitled 
to  share  with  the  separate  creditors  in 
that  fund.  Morris  v.  Morris,  4  Gratt. 
293. 

Settlement  of  Partnership  Accounts 
Necessary. — In  a  suit  to  subject  the 
real  estate  Of  a  deceased  partner  to 
the  payment  of  his  debts,  as  the  dev- 
isees or  heirs  are  entitled  to  have  his 
distributive  share  in  the  assets  of  the 
u-rm  applied  to  the  relief  of  the  land 
from  a  judgment,  and  as  the  responsi- 
bility of  the  surviving  partner  to  these 
representatives  of  the  deceased  exists 
only  after  the  partnership  affairs  are 
settled,  and  the  right  of  participation 
is  only  in  the  balance  after  payment  of 
all  social  debts,  therefore  there  should 
be  an  account  and  audit  of  the  debts 
and  credits  of  the  firm,  and  a  settle- 
ment of  the  partnership  accounts  inter 
scse,  before  a  decree  of  sale  of  land  of 
a  deceased  partner.  Kilbreth  v.  Roots, 
33   W.   Va.   600,   11   S.   E.   21. 

As  the  creditors  of  the  deceased 
partner  have  to  be  convened  by  notice 
before  the  proceeds  of  his  realty  can 
be  distributed,  it  would  seem  proper 
to  settle  the  partnership  accounts  at 
the  same  time,  and  the  prayer  for  gen- 
eral relief  is  broad  enough  to  embrace 
these  necessary  settlements  without  re- 


Roots,   33   W.    Va.   600,   11    S.    E.   21. 

(d)    Loss  of  Debt  to  Partnership  Due 
to  His  Default 
Contract  by  Deceased  Partner's  Ad- 
ministrator to  Wind  Up  and  Pay  Sur- 
viving Partner  Certain  Sum.— The  ad- 
ministrator of  O.,  a  deceased  partner, 
who  had   the  sole  management  of  the 
business   of   the    concern,   is   employed 
by   G.,   the   surviving  partner,   to   wind 
up  the  partnership  affairs;  and  after  the 
input  capital  is  returned,  he  enters  into 
a  contract  with  G.  to  allow  the  latter 
a  certain  sum  for  his  share  of  the  net 
profits;  and  G.  relinquishes  to  the  ad- 
ministrator all  the  remaining  assets  of 
the  partnership.     At  the  time  this  con- 
tract is  made  there  is  a  large  claim  in 
suit  against  one  of  the  debtors  of  the 
firm,  who  sets  up  a  payment  of  $1,000 
as  having  been  made  to  O.;  but  which 
he   had   not   entered   on   the   books  of 
the    concern;    and    this    contest    delays 
the  trial  of  the  case,  until   the  debtor 
who  was  solvent  when  the  contract  was 
made,  becomes  insolvent;  and  then  the 
credit   is   allowed   by    the   jury,   and   a 
verdict  and  judgment  for  the  balance. 
It  was  held,  that  the  verdict  and  judg- 
ment  was   conclusive    that   the    debtor 
was    entitled    to    the    credit.      Boyd    v. 
Oglesby,   23    Gratt.    674. 

It  being  owing  to  the  conduct  of  O.. 
the  deceased  partner,  that  the  admin- 
istrator and  surviving  partner  were  not 
informed  of  the  true  state  of  the  ac- 
count when  the  contract  between  them 
was  made,  and  also  that  the  delay  in 
the  suit  occurred;  in  estimating  that 
contract  the  estate  of  O.  is  to  be 
charged  with  the  $1,000,  and  also  the 
amount  of  the  judgment.  Boyd  v. 
Oglesby,  23  Gratt.  674,  675. 

(4)    Liability  of  Surviving  Partner. 

See  ante,  "Liability  of  Deceased 
Partner  or  His  Estate,"  V,  D,  3,  a,  (3). 

Surviving  Partner  Accepted  as  Sole 
Debtor — Presumption. — As  a  general 
rule  the  estate  of  a  deceased  partner 
remains  liable  for  the  debts  which  af- 
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fected  him  at  the  time  of  his  death. 
It  may  be  exonerated  from  this  lia- 
bility, if  the  subsequent  dealings  of 
the  creditors  with  the  surviving  partner 
have  been  such  as  to  show  that  they 
have  consented  to  shift  the  obligation 
to  pay  from  the  estate  of  the  deceased 
partner,  and  to  accept  the  surviving 
partner  for  their  sole  debtor.  But  this 
inference  will  not  be  lightly  made,  and 
certainly  not  from  the  mere  circum- 
stance that  the  creditor  has  continued 
a  loan,  or  an  account  with  the  sur- 
viving partner.  Glazebrook  v.  Harveys, 
3   Va.   Dec.  265. 

As  Trustee  for  Creditors  and  De- 
ceased Partner's  Estate. — See  ante,  "As 
to  Firm  Property,"  V,  D,  1,  a. 

The  surviving  partner  is  regarded  in 
a  court  of  equity  as  a  trustee  for  cred- 
itors. Kilbreth  r.  Roots,  33  W.  Va, 
«00,  USE.  21. 

"Whether  or  not  a  surviving  partner 
is  inaccurately  called  a  trustee  does 
not  matter.  There  is  no  magic  in  law 
in  a  name.  It  is  not  the  name  which 
determines  his  relation  to  the  repre- 
sentative of  the  deceased  partner,  cre- 
ates his  duties,  and  measures  his  re- 
sponsibility, but  his  dominion  over  the 
partnership  property,  and  his  obliga- 
tions with  respect  to  it.  In  him  alone 
is  vested  the  title  and  the  right  of  pos- 
session, and  to  him  alone  belongs  the 
power  of  its  disposition,  but  subject 
to  accountability  for  its  proper  dispo- 
sition, to  those  interested.  His  obli- 
gations make  it  his  duty,  in  the  con- 
version of  the  property  into  money, 
to  use  every  reasonable  effort  to  ob- 
tain its  value,  in  order  that  the  debts 
may  be  paid,  and  a  just  surplus  for 
distribution  be  realized."  Tennant  v. 
Dunlop,  97  Va.  234,  33  S.  E.  620. 

"In  a  case  where  the  survivor  has 
continued  the  business  and  used  the 
assets  of  the  firm^  and  it  is  plainly  just 
that  he  should  be  made  to  account  for 
profits — so  many  elements,  labor, 
skill,  foresight,  and  other  personal 
Qualities,  and  fortunate  business  con- 
nections, as  well  as  capital,  combine  to 


create    profits — that    it    is    often    most 
difficult  to  estimate  with  any  degree  of 
accuracy   the   proportion  of  profits    to 
be   attributed    to    capital   and   what   to 
other  elements;  and  any  estimate  is  at 
best  conjectural,   and  liable   to  do  in- 
justice."    Tennant   v.    Dunlop,   97    Va. 
j  234,  254,  33  S.  E.  620. 
I      But  conceding  that  a  surviving  part- 
I  ner  is  a  trustee  in  a  general  sense,  the 
I  trust  does  not  extend  beyond   his  ob- 
j  ligation,  i.  e.,  to  collect  all   the  assets 
of  the  firm;  to  apply  them  to  the  firm's 
debts,  and  to  distribute,  the  surplus,  if 
any,  among  the  surviving  partners  and 
the    representatives   of   those    who   are 
dead.     This  is  the  full  extent  and  duty 
of  his   trust,  such   as  it  is.     Patton  v. 
Leftwich,    86    Va.    421,    427,    10    S.    E. 
68r,.      See    the    title    ASSIGNMENTS 
FOR  THE  BENEFIT  OF  CREDIT- 
ORS, vol.  1,  p.  803. 

Purchase  of  Part  Interest  in  Firm 
Realty. — Partners  buy  a  tract  of  land 
for  partnership  purposes,  and  it  is  con- 
veyed to  them.  After  the  death  of  one 
of  them,  it  is  ascertained  that  the  title 
to  one-third  of  the  land  is  defective, 
and  the  surviving  partner  purchases 
this  third  interest  and  takes  the  con- 
veyance to  himself.  He  has  purchased 
for  the  joint  benefit  of  himself  and  the 
heirs  of  the  deceased  partner,  and  they 
are  entitled  to  claim  it  upon  paying 
their  share  of  the  expense  of  the  pur- 
chase.    Forrer  v.  Forrer,  29  Gratt.  134. 

(5)  Liability   of   Continuing   to    Out- 
going Partner. 

It  is  a  general  rule  that  whenever 
the  continuing  partner,  after  dissolu- 
tion, carries  on  the  business  with  the 
partnership  stock,  he  is  liable  to  the 
outgoing  partner  for  his  full  share  of 
the  profits.  But  this  rule  does  not 
apply  when  the  outj?oing  partner  has 
no  interest  in  the  concern.  Taylor  v. 
Hutchison,  25  Gratt.  536,  18  Am.  Rep. 
(;99;  Tennant  v.  Dunlop,  97  Va.  234, 
254,  33  S.  E.  620. 

(6)  Right  to  Acquire  Preference. 

See  ante,  "Application  of  Assets  to 
Liabilities,"  IV,  E. 
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b.     Release    of    Liability   on    Debt   to 
Partnership. 

Where  one  partner  was  indebted  to 
the  others  for  a  sum  of  money  ad- 
vanced to  him  with  which  to  purchase 
an  interest  in  the  partnership,  a  lien 
upon  such  interest  being  retained  as 
security  therefor,  subsequently  such 
partner  by  mutual  consent  withdrew 
from  the  firm  under  an  agreement  that 
he  should  relinquish  all  interest  and 
the  others  to  assume  all  liabilities  and 
release  him  from  all  liabilities  to  them 
and  other  persons  in  any  way  con- 
nected with  the  partnership.  The  with- 
drawing partner  was  to  be  paid  a  cer- 
tain sum  as  compensation  for  his  serv- 
ices. By  this  contract  the  debt  of 
the  withdrawing  partner  to  the  others 
was  released  and  discharged.  Linkc 
V.    Fleming.  25   Gratt.   704. 

5.  Of  Law  Firm. 

See  the  title  ATTORNEY  AND 
CLIENT,  vol.  2,  p.  163. 

6.  Actions  and  Jurisdiction. 

See    post,   "Actions    and    Suits/'    IX. 

E.  RIGHT     OF     SURVIVOR     TO 
COMPENSATION. 

See  ante,  "Compensation  for  Per- 
sonal  Services,"   III,   D. 

F.  RECEIVERSHIP. 

See  the  title   RECEIVERS. 

VI.  Mining  Partnerships. 

See  the  title  MINES  AND  MIN- 
ERALS, vol.  9,  p.  823. 

VII.  Special  and  Limited  Part- 
nerships. 

Liability  of  Special  Partner  to  Cred- 
itors.— The  share  of  the  special  partner 
in  the  debt  due  to  the  firm  of  which 
he  is  a  member,  will  be  retained  un- 
der the  control  of  the  court,  having 
jurisdiction  of  a  suit  by  creditors  to 
set  aside  a  deed  as  giving  preferen<?es, 
and  applied  to  the  satisfaction  of  the 
creditors  of  the  partnership.  McArthur 
V.  Chase.  13  Gratt.  683. 

A    court    of   equity    having   obtained 


jurisdiction  of  a  suit  by  creditors  to 
set  aside  a  deed  improperly  made  to 
give  preference  to  a  certain  creditor 
of  the  partnership,  and  to  have  a  dis- 
tribution of  the  assets  of  the  partner- 
ship among  all  creditors,  may  proceed 
to  do  complete  justice  in  the  cause,  ajid 
to  make  a  personal  decree  against  the 
special  partner  who  has  made  himself 
liable  as  a  general  partner,  in  favor  of 
the  creditors,  for  the  balance  due  them 
respectively  after  distributing  the  as- 
sets of  the  partnership  ratably  among 
them.  McArthur  v.  Chase,  13  Gratt 
683. 

Share  of  Special  Partner — How  As- 
certained.— To  ascertain  what  is  a  share 
1  of  the  special  partner  an  inquiry  will 
1  be  directed  into  the  ability  of  the  firm 
of  which  he  is  a  member,  to  pay  their 
debts,  independent  of  their  claim  upon 
the  partnership,  and  into  the  interest 
of  the  special  partner  in  said  firm.  If 
no  evidence  is  oflFered  the  presumption 
is  that  the  firm  is  able  to  pay  its  debts, 
and  that  the  special  partner  has  an 
equal  interest  in  the  concern.  Mc- 
Arthur r.  Chase,   13  Gratt.  683. 

Deed  of  Trust  to  Special  Partner 
from  Insolvent  Limited  Partnership. — 
And  a  deed  made  by  a  limited  partner- 
ship conveying  all  its  property  in  trust 
to  pay  a  debt  to  a  firm  of  which 
the  special  partner  is  a  member,  at  a 
time  when  the  debts  of  the  partnership 
exceeded  the  value  of  its  property,  and 
when  the  acting  partners  knew  that  the 
partnership  must  stop  business  unless 
the  special  partner  or  his  firm  would 
advance  money  to  enable  them  to  carry 
on  the  business,  and  without  an  under- 
taking on  his  part  to  make  such  ad- 
vances, though  they  may  have  had 
some  expectations  that  he  would  do 
it,  is  void  as  to  the  other  creditors 
of  the  partnership,  and  makes  the 
special  partner  liable  as  a  general  part- 
ner to  its  creditors.  McArthur  r 
Chase,   13   Gratt.   683. 

And  in  the  distribution  of  the  assets 
of  a  limited  partnership  among  its  cred- 
itors,  a  debt  due   to  a   firm  of  which 
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the  special  partner  is  a  member,  is  to 
be  paid  ratably  with  the  debts  due  to 
other  crcdftors.  McArthur  v.  Chase, 
13  Gratt.  683. 

Judgment  against  General  Partners 
— -EflFect  on  Special  Partner.— The  fact 
that  creditors  have  recovered  judgment 
at  law  against  the  general  partners  in 
a  limited  partnership,  will  not  defeat 
their  remedy  against  the  special  part- 
ner.    McArthur  v.  Chase,  13  Gratt.  683. 

When  Confessed  Judgments  Void. — 
When  the  debts  of  a  limited  partner- 
ship exceed  the  value  of  its  property, 
confessions  of  judgment  in  favor  of 
some  creditors  in  order  to  give  them  a 
preference,  arc  void  as  to  the  other 
creditors.  McArthur  v.  Chase,  13 
Gratt.   683. 

Meaning  of  "Insolvency.** — In  the 
act  of  March  29,  1837,  sess.  acts, 
1836-37,  p.  41,  in  relation  to  limited 
partnerships,  the  word  "insolvency" 
means  that  the  partnership  has  not  suf- 
ficient property  and  effects  to  pay  all 
its  debts.  McArthur  v.  Chase,  13  Gratt. 
683;  Wolf  V.  McGugin,  37  W.  Va.  552, 
16  S.   E.   797. 

Conveyance  of  Partnership  Property 
by  Apparent  Legal  Owner. — A  pur- 
chaser for  value  of  property  standing 
in  the  name  of  a  partner,  without  no- 
tice to  purchaser  of  any  partnership, 
or  that  the  assets  thereof  were  used 
in  buying,  or  improving  it,  is  not 
affected  by  Code,  §  2874,  relating  to 
limited  partnerships.  State  Bank  of 
Virginia  v.  Blanchard,  90  Va.  22,  17  S. 
E.   742. 

"It  is  true  this  section  contains  no 
express  proviso  in  favor  of  bona  fide 
purchasers,  as  does  the  statute  of  fraud- 
ulent conveyances,  now  contained  in  § 
2458;  and  upon  this  difference  in  the 
two  statutes  the  argument  for  the  ap- 
pellant is  chiefly  based.  But  the  pro- 
viso in  favor  of  such  purchasers  in  the 
statute  of  fraudulent  conveyances  is 
merely  declaratory  of  the  principle 
upon  which  courts  of  equity  act,  in- 
dependently   of    the     statute."      State 


Bank  of  Virginia  v.  Blanchard,  90  Va. 
22,  27,  17  S.  E.  742. 

Special  Partner  Unnecessary  Party 
if  Uninterested.— When  a  sole  genieral 
partner  is  doing  business  under  a  firm 
name  in  which  another  person  is  in- 
terested as  a  special  partner,  and  such 
sole  general  partner  brings  suit,  in  the 
firm  name,  on  a  claim  in  which  the 
special  partner  has  no  interest,  it  is 
unnecessary  to  make  such  special  part- 
ner a  party.  Wetherill  v,  McCloskey, 
28  W.  Va.  1»5,  196. 

Vili.  Accounting  and  Settle- 
ment. 

A.   RIGHT  TO  ACCOUNTING  AND 

SETTLEMENT. 
1.  At  Instance  of  Partner. 

a.  Of  Proposed  Partnership. 

When  a  proposed  partnership  was 
never  formed,  but  advances  of  labor, 
material  and  money  were  .made  for  its 
benefit,  it  is  proper  to  order  an  ac- 
counting so  as  to  put  the  parties  in 
statu  quo.  Stringfellow  v.  Wise,  2  Va. 
Dec.  490. 

b.  Selling  Partner  after  Agreement  of 

Purchasing  Partner  to  Pay  Debts. 
One  partner  purchased  the  other 
partner's  interest  in  the  firm,  bound 
himself  to  pay  the  firm  debts,  and  died, 
leaving  the  debts  unpaid.  The  assets 
of  the  former  firm  went  into  the  hands 
of  his  administrator  c.  t.  a.  who  filed 
a  bill  against  the  widow  and  children, 
asking  that  the  will  be  construed,  and 
that  the  estate  be  administered  upon 
under  the  control  of  the  court.  The 
selling  partner  may  come  in  the  suit 
by  petition,  to  have  the  firm's  assets 
applied  to  the  payment  of  the  firm 
debts,  and  for  this  purpose  have  an 
account  of  the  firm  assets.  Shackel- 
ford  V.    Shackelford,   32    Gratt.    481. 

c.  Laches  and  Statute  of  Limitation. 
Where   the   bill    for  a   settlement    is 

filed  nine  years  after  the  dissolution  of 
the  partnership,  and  after  the  death  pf 
the  other  partner,  the  circumstances  of 
this  case  do  not  show  such  laches  on 
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the  part  of  the  plaintiff  as  to  deprive 
him  of  the  right  to  have  an  account. 
Marsteller  v.  Weaver,  1  Gratt.  391. 
See  the  titles  LACHES,  vol.  9,  p.  93; 
LIMITATION  OF  ACTIONS,  vol.  9, 
pp.   397,   410. 

The  fact  that  one  alleging  a  partner- 
ship and  demanding  an  account  thereof 
has  waited  until  the  other  party  has 
become  unable  through  age  and  senility 
to  give  his  version  of  the  transaction 
l)cfore  setting  up  his  claim  is  a  strong 
reason  against  decreeing  an  account. 
Hinkson  v.  Ervin,  40  W.  Va.  Ill,  20 
S.    E.   849. 

<L      SufiBciency     of     Allegations     and 
Prayer. 

A  bill  filed  for  the  purpose  of  es- 
tablishing the  fact  of  a  partnership 
between  plaintiff  and  defendant  and 
having  same  dissolved  and  the  partner- 
ship accounts  settled,  which  partner- 
ship is  denied  by  the  defendant,  and 
where  the  allegations  of  the  bill  are 
sufficiently  definite  to  show  an  agreed 
partnership  and  that  the  same  went 
into  actual  operation,  praying,  that  the 
status  of  the  parties,  plaintiff  and  de- 
fendant, be  ascertained  and  settled;  a 
partnership  decreed  as  existing  be- 
tween them;  the  interest  of  each  part- 
ner be  ascertained  and  declared;  that 
an  account  be  taken  of  all  matters 
concerning  the  partnership  including 
the  assets  and  liabilities  of  the  concern 
and  the  individual  accounts  of  the  part- 
ners; that  a  decree  be  entered  for  the 
sale  of  the  partnership;  and  that  the 
defendant  be  required  to  discover  the 
profits  and  earnings  of  the  copartner- 
ship, was  held  to  be  sufficient  on  de- 
muirer.  Wood  v.  Wood,  50  W.  Va. 
570,  40  S.  E.  416.  See  Martin  v.  Lewis, 
3  Gratt.  672;  Hunter  v.  Tolbard,  47 
W.   Va.   258,  34  S.   E.  737. 

2.   At  Instance  of  Creditors. 

On  Bill  to  Secure  Preference.— After 

dissolution  and  the  individual  partners 
are  declared  bankrupts,  no  partnership 
creditor  can  attach  the  partnership  ef- 
fects so  as  to  obtain  a  preference.     But 


his  bill,  though  proceeding  only  for  his 
own  debt,  may  be  treated  as  for  the 
benefit  of  all  the  partnershfp  creditors, 
and  an  account  of  the  debts  and  of  the 
partnership  effects  may  be  taKen,  and 
the  effects  distributed  among  the  cred- 
itors who  establish  their  debts.  Lind- 
sey  V,  Corkery,  29  Gratt.  650.  See  the 
title  BANKRUPTCY  AND  INSOL- 
VENCY,  vol.  2,  p.   249. 

In  Chancery  Suit  to  Enforce  Judg- 
ment Lien. — In  a  chancery  suit  brought 
by  creditors  to  enforce  the  lien  of  a 
judgment  obtained  against  partners,  the 
court  ought  to  order  a  settlement  of 
the  partnership  accounts  with  a  view 
to  ascertain  the  amount  for  which  the 
lands  of  each  partner  should  be 
primarily  subject,  but  it  should  decree 
against  the  land  of  each  partner  ac- 
cording to  his  interest  under  the  ar- 
ticles of  copartnership.  Kent  v.  Chap- 
man, 1«  W.  Va.  485,  503.  See  Willard 
V.  Worsham,  76  Va.  392.  See  the  title 
JUDGMENTS  AND  DECREES,  vol. 
8,  p.  1«1. 

But  unless  the  bill  be  framed  with 
that  view,  and  asks  a  settlement,  it 
will  not  be  had.  Cunningham  v.  Smith- 
son,  12  Leigh  32. 

8.    Who    May   Sue    Surytvor   for    Ac- 
count. 

Under  ordinary  circumstances,  the 
personal  representative  of  a  deceased 
partner  is  the  only  person  who  has  the 
right  to  sue  the  surviving  partner  for 
an  account  of  partnership  affairs. 
Beaty  V.  Downing,  96  Va.  451.  31  S. 
E.  63. 

The  mere  fact  that  a  debtor  was  the 
partner  of  a  decedent  does  not  author- 
ize a  distributee,  legatee,  or  creditor 
of  the  decedent  to  institute  a  suit 
against  such  debtor  and  the  personal 
representative  of  the  decedent.  There 
must  be  some  special  circumstances 
which  render  it  necessary  or  proper 
for  the  protection  of  the  rights  of  such 
distributee,  legntce.  or  creditor.  Con- 
rad V.  Fuller,  98  Va.  16,  34  S.  E.  893. 
disapproving  dictum  in  Beaty  v.  Dow- 
ning, 96  Va.  451,  .31   S.  E.  63. 
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*The  special  circumstances  which 
have  been  held  sufticient  are  collusion 
between  the  executors  and  the  sur- 
viving partners;  refusal  by  the  former 
to  compel  the  latter  to  come  to  an 
account;  dealings  which  may  have  pre- 
cluded the  executors  from  themselves 
obtaining  any  account;  the  fact  that 
the  executors  are  themselves  partners 
and  liable  therefore  to  account  to 
themselves  as  executors;  and  generally 
where  the  relation  between  the  exec- 
utors and  the  surviving  partners  is  such 
as  to  present  a  substantial  impediment 
to  the  prosecution  by  the  executors  of 
the  rights  of  the  persons  interested  in 
the  estate  of  the  deceased  against  the 
surviving  partners,  then,  it  has  been 
said,  an  action  may  be  instituted  by 
those  persons  against  the  executors 
and  the  surviving  partners."  Conrad 
V.  Fuller,  98  Va.  16,  18,  34  S.  E.  893. 
4.   Voluntary  Settlement. 

See  post.  "Force  of  Previous  Vol- 
untary Settlement,"  VIII,  C,  5,  a,  (2). 

B.    JURISDICTION. 
1.    No  Adequate  Remedy  at  Law  for 
Accounting. 

In  a  controversy  between  partners, 
where  there  are  partnership  accounts. 
it  is  proper  that  they  should  be  stateo 
and  settled  by  a  court  of  equity,  and 
for  this  purpose  there  is  no  adequate 
remedy  at  law.  Jones  v.  Murphy,  93 
Va.  214,  2*4  S.  E.  825;  Childers  7-.  Neely. 
47  W.  Va.  70.  34  S.  E.  828.  See  Neff 
V.    Baker,   82   Va.   401,   4    S.    E.   620. 

In  Tillar  r.  Cook,  77  Va.  477,  which 
was  a  chancery  suit  f©r  a  partnership 
accounting,  the  court  said:  "The  part- 
nership relations  of  parties,  under  their 
contract  to  engage  in  their  joint  ven- 
ture, aforesaid,  was  plainly  a  ground 
for  equity  jurisdiction.  The  equity  for 
winding  up  a  partnership  business  orig- 
inates in  the  peculiar  character  of  that 
relationship,  as  involving  not  merely  a 
community  of  interest,  but  the  employ- 
ment of  a  common  stock,  whether  con- 
sisting of  property  or  mere  labor  and 
skill,  in  a  common  undertaking  with  a 


view  to  a  common  profit.  And  before 
the  interest  of  an  individual  partner  can 
be  known,  an  account  must  be  taken  of 
the  business,  the  assets  and  the  liabil- 
ities, so  that  the  divisible  surplus  may 
•be  ascertained.  The  common-law 
courts  can  not  take  this  account;  if  a 
dissolution  as  well  as  an  account  be 
sought,  the  common-law  jurisdiction  is 
altogether  excluded.  The  incapacity 
thus  existing  in  the  courts  of  law  con- 
fers a  jurisdiction  on  the  court  of 
chancery."  See  Kelly  v.  Largeny,  1 
Va.  Dec.  72;  Slaughter  v.  Danner,  102 
Va.  270,  46  S.  E.  289;  Huff  v.  Thrash, 
7.5  Va.  546;  Newbaru  v.  Snider,  1  W. 
Va.  153;  Willard  v.  Worsham,  76  Va. 
392;  Martin  v.  Lewis,  30  Gratt.  672. 

And  when  the  court  has  acquired 
jurisdiction  for  such  purpose,  it  will  go 
on  and  give  complete  relief  by  personal 
decree.  Mc Arthur  v.  Chase,  13  Gratt. 
683. 

Gambling  Partnerships.— See  the  title 
ACCOUNTS  AND  ACCOUNTING, 
vol.  1,  p.  82. 

2.    Dissolution    Must    Be    Asked     and 
Granted. 

Equity  as  a  general  rule  does  not 
entertain  a  bill  for  account  between 
partners  unless  a  dissolution  and  wind- 
ing up  are  asked,  and  cause  therefor 
shown.  Then  there  should  be  a  disso- 
lution and  full  final  account.  Childers 
V.  Neely,  47  W.  Va.  70,  34  S.  E.  828. 

The  general  rule  is,  that  a  court  of 
equity  will  not  entertain  a  bill  for  the 
settlement  of  partnership  accounts, 
while  the  partnership  is  still  existing, 
and  the  bill  on  its  face  shows  that  no 
dissolution  is  contemplated.  Ordina- 
rily such  a  bill,  filed  pending  the  part- 
nership, must  either  directly  pray  the 
dilsolution  of  the  partnership,  or  show 
that  it  is  contemplated,  so  that  the  gen- 
eral prayer  for  relief  may  be  inter- 
preted to  include  a  prayer  for  dissolu- 
tion. Coville  V.  Gilman,  13  W.  Va.  314. 
See  Cunningham  v.  Smithson,  12  Leigh 
33.  Sec  also,  post,  "Evidence,"  VIII, 
C,  4. 
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3.  Necessity  for  ETidence  on  Which  to 
Base  Statement 

As  to  necessary  proof  of  partnership, 
see  post,  "Evidence,"  VIII,  C,  4. 

In  General. — Where  suit  in  equity  is 
instituted  to  settle  the  accounts  of  a 
dissolved  firm,  one  of  the  members  be- 
ing dead,  and  the  report  of  the  master 
to  whom  those  accounts  have  been  re- 
ferred, shows  that,  after  diligent  search, 
he  has  been  unable  to  discover  and  re- 
port any  evidence  whatever  to  base  a 
statement  of  the  true  condition  of  af- 
fairs between  the  members  of  the  la»e 
firm,  and  of  its  assets,  etc.,  the  court, 
not  being  able  to  proceed  to  judgment 


the  account  has,  by  his  laches,  rendered 
it  impossible  to  do  full  justice  to  both 
parties.  Hinkson  v,  Ervin,  40  W.  Va. 
Ill,  20  S.   E.  849. 

Neglect  of  Duty  to  Keep  Accounts. 
— A  partner  who  has  actively  engaged 
in  the  management  of  the  business  ot 
the  firm  and  in  keeping  a  large  and  im- 
portant part  of  its  books,  has  the  bur- 
den, in  a  suit  brought  by  him  for  the 
settlement  of  the  partnership  accounts, 
of  showing  that  his  copartner  is  in- 
debted to  him.  If,  on  account  of  the 
confused  and  imperfect  condition  of  the 
books,  no  reliable  settlement  can  be 
made,    his    bill    should   be    dismissed. 


upon    suppositions    and     presumptions  j  Slaughter  v.   Danner,    102   Va.   270,   46- 


without  evidence,  can  do  no  better  than 
to  withhold  its  hand,  and  to  leave  the 
parties  to  stand  where  they  had  placed 
themselves  before  suit  was  brought. 
Slater  v.  Arnett,  81  Va.  432;  Hinkson 
V,  Erwin,  40  W.  Va.  Ill,  20  S.  E.  849. 
See  Kent  v.  Chapman,  18  W.  Va. 
485. 

"To  make  a  partnership  account, 
there  must  first  be  a  general  account 
of  the  partnership  dealings  to  ascer- 
tain the  profit  or  loss,  and  then  sep- 
arate accounts  between  the  partners 
and  firm.  The  individual  account  is 
impossible  until  the  general  account  'S 
made,  as  we  can  not  tell  whether  a 
profit  or  loss  is  to  be  shared  until  we 
know  whether  there  is  a  profit  or  loss." 
Hinkson  v.  Ervin,  40  W.  Va.  Ill,  20 
S.  E.  849. 

It  is  the  duty  of  each  member  of  a 
partnership  to  keep  a  correct  account 
of  his  transactions,  and  if,  through  the 
negligence  of  one  or  all  the  members 
of  a  firm,  the  evidence  of  the  partner- 
«^hip  transactions  has  been  lost,  or  the 
accounts  have  been  kept  in  such  a  con- 
fused way  that  the  court  can  not  see 
how  to  do  justice  between  them,  it  will 
not  order  an  accounting.  Ryman  v, 
Ryman,  100  Va.  20,  40  S.  E.  96,  citing 
Foster  r.  Rison,  17  Gratt.  321. 

And  a  decree  requiring  a  copartner 
to  account  should  be  denied  in  every 
case  where  it  appears  the  party  seeking 


S.  E.  289. 

So  where  the  partner  in  exclusive 
and  absolute  control  of  the  partnership 
transactions,  and  charged  with  the  duty 
of  receiving  and  disbursing  the  firm  re- 
ceipts and  profits,  notwithstanding  this 
agreement,  had  kept  no  books,  and 
rendered  no  account  of  any  description, 
on  account  of  his  negligence,  he  was 
not  entitled  to  an  accounting.  Rymaa 
V.  Ryman,  100  Va.  20,  40  S.  E.  96. 

C.  PROCEDURE. 
1.  Parties. 

See  the  title  PARITIES,  ante,  p.  733. 

All  Partners  Necessary  Parties. — In 
suits  for  settlement  of  a  partnership 
every  partner  should  be  madfe  a  party. 
Waggoner  v.  Gray,  2  Hen.  &  M.  603. 
And  so  must  the  assignee,  and  assignee 
in  bankruptcy,  of  a  partner,  as  was  held 
in  Dabney  v.  Preston,  25  Gratt.  838. 

Deceased  Partner  —  Representative 
and  Heir  Necessary  Parties. — In  a  suit 
by  a  partner  against  the  estate  of  an- 
other to  enforce  contribution  for  firm 
debts  paid,  if  there  was  a  deceased  third 
partner  equally  liable,  his  administra- 
tor and  heirs  are  necessary  parties. 
Compton  V,  Thorn,  90  Va.  653,  19  S.  E. 
451. 

8.  Issue  Out  of  Chancery. 

See    the    title     ISSUES 
JURY,  vol.  8,  p.  56. 
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3i    Proceedings    before    Commissioner. 

Considered  as  if  Each  Partner  Were 
Plaintiff. — In  a  suit  in  equity  for  an  ac- 
count, brought  by  one  partner  against 
the  other  after  the  termination  of  the 
partnership,  both  partners  are  regarded 
as  actors,  and  the  accounts  must  be 
stated  by  the  commissioner,  and  the 
rights  of  each  must  be  finally  passed 
on  by  the  court  as  if  each  partner  were 
a  plaintiff  filing  a  bill  against  his  co- 
partner. Hyre  v.  Lambert,  37  W.  Va.  : 
26,  16  S.   E.  446.  I 

"And  it  is  usual  for  the  plaintiff  to 
formally  and  expressly  submit  himself 
to  a  decree  for  any  balance  that  may 
be  found  against  him,  but  such  formal- 
ity is  not  necessary."  Hyre  v,  Lam- 
bert, 37  W.  Va.  26,  16  S.  E.  446. 

When  Proper  to  Reconmiit  Report. 
—Where  a  bill  filed  by  one  partner 
against  the  other,  after  dissolution,  for 
a  settlement  of  the  partnership  and  the 
partnership  accounts,  and  an  order  is 
made  in  the  cause  for  that  purpose,  and 
the  commissioner  makes  his  report,  to 
which  no  exceptions  are  filed,  and  the 
court  confirms  the  report  and  makes 
a  personal  decree  in  favor  of  one  part- 
ner against  the  other  for  the  payment 
of  money,  it  is  competent,  upon  a  pe- 
tition for  a  rehearing,  filed  by  the  part- 
ner against  whom  such  decree  is  made, 
during  the  same  term,  upon  a  proper 
case  made  out,  for  the  court  to  set 
aside  such  decree  and  recommit  the  re- 
port for  further  account,  especially 
where  the  court  sees  that  justice  and 
equity,  as  between  the  parties,  requires 
such  proceedings.  Carper  v.  Hawkins, 
8  W.  Va.  291.  See  the  title  AC- 
COUNTS AND  ACCOUNTING,  vol. 
1,  p.  92. 

Valuation  of  Goods  Increased — Ob- 
jection.— In  a  suit  for  the  settlement 
of  partnership  accounts  one  partner 
can  not  object  to  an  order  increasing 
the  value  by  the  commissioner  of  the 
partnership  goods  that  were  chargeable 
to  the  other  partner.  Stinson  z/.  Bar- 
ley, 1  Va.  Dec.  745. 


4.  Evidence. 

See  ante,  "Evidence  and  Proof  of 
Partnership,"  II,  H. 

a.  Burden  of  Proof  of  Partnership. 

Under  a  bill  for  the  settlement  of  a 
partnership  account,  the  burden  of 
proof  is  on  plaintiff,  and  if  he  can  not 
furnish  sufficient  evidence  to  establish 
a  partnership,  and  also  to  enable  the 
commissioner  to  state  the  partnership 
account,  his  suit  necessarily  fails. 
Hinkson   v,    Ervin,    40   W.   Va.    Ill,   'JO 

5.  E.  849.  See  Barnett  v.  Barnctt,  83 
Va.  504,  510,  21  S.  E.  733.  See  ante, 
"Necessity  for  Evidence  on  Which  to 
Base  Statement,**,  VIII,  B,  3. 

No  account  of  a  partnership  should 
be  ordered  when  the  answer  denies  all 
the  material  allegations  of  the  bill  and 
there  is  no  proof  to  sustain  them.  It 
will  not  be  ordered  to  find  proof  of 
those  allegations.  Sadler  v.  White- 
hurst,  83  Va.  46,  1  S.  E.  410;  Lee 
County  Justices  v.  Fulkerson,  21  Gratt. 
182. 

Thus,  upon  a  bill  in  chancery  seeking 
to  compel  the  payment  of  a  judgment 
by  a  mercantile  partnership,  of  which 
the  bill  charges  their  judgment  debtor 
to  be  a  member  and  to  be  the  active 
manager,  it  is  error  to  decree  an  ac- 
counting of  the  profits  of  such  partner- 
ship upon  the  bare  allegations  of  the 
bill,  unsupported  by  proof  of  any  kind, 
in  the  face  of  answers  directly  respon- 
sive to  and  specifically  denying  such 
allegation.  The  bill  should  have  been 
dismissed.  Beale  v.  Hall,  97  Va.  383, 
387,    34    S.    E.    53. 

And  where  the  allegations  of  the  bill 
attempting  to  set  up  a  partnership  and 
have  an  account  of  profits,  show  a  state 
of  uncertainty  as  to  the  plaintiff's  un- 
derstanding of  the  agreement  between 
him  and  the  defendant,  indicating  either 
insincerity  or  a  radical  defect  of  mem- 
ory, being  contradicted;  and  the  proofs 
wholly  fail  to  show  any  special  or  gen- 
eral partnership  or  confidential  relation 
giving  the  plaintiflF  the  right  to  an  ac- 
count of  profits;  the  bill  should  be  dis- 
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missed  for  lack  of  equity,  as  no  part- 
nership is  established.  McCormick  v. 
Bailey,  17  W.  Va.  585,  593. 

Presumptioti  from  Sharing  Profits. — 
The  presumption  of  partnership  arising 
from  the  sharing  of  profits,  may  be  re- 
pelled by  showing  that  the  legal  rela- 
tion of  partnership  inter  se  does  not 
exist.  Robinson  v.  Allen,  85  Va.  721, 
8  S.  E.  835.  See  ante,  "Sharing  Profits 
and  Losses,"  II,  F. 

Formation  of  Partnership  Admitted. 
— But  where  it  is  admitted  that  articles 
of  partnership  were  entered  into  be- 
tween the  defendants  and  the  complain- 
ant, then  the  burden  of  proof  is  upon 
the  defendants  to  show  that  the  part- 
nership in  fact  did  not  exist.  Perkins 
V,    Perkins,   3    Gratt.    364. 

b.  Books  and  Vouchers. 

Books  as  Evidence. — The  books  of  a 
partnership  are  competent  evidence  to 
show  what  are  debts  of  the  partnership 
as  against  the  partner  who,  upon  the 
dissolution  of  the  partnership,  kas  pur- 
chased the  assets  of  the  partnership, 
and  has  undertaken  to  pay  its  debt. 
Shackelford  v,  Shackelford,  32  Gratt. 
481. 

But  a  leaf  torn  from  partnership 
books,  the  residue  of  the  book  being 
destroyed,  which  was  torn  and  defaced 
and  marked  with  irrelevant  pencil 
memoranda,  so  as  to  be  almost  illeg- 
ible, is  not  admissible  evidence.  Allen 
V.  Shriver,  81  Va.  174,  186. 

Copy  of  Account  Therefrom. — The 
books  of  a  partnership  being  evidence 
in  a  controversy  between  partners  and 
those  claiming  under  them,  an  account 
purporting  to  be  a  copy  from  the 
books,  exhibited  with  the  answer  of  the 
executor  of  one  of  the  partners,  and 
not  objected  to,  will  be  considered  in 
the  court  as  evidence.  Kyle  v.  Kyle,  1 
Gratt.  526.  See  the  title  DOCUMEN- 
TARY   EVIDENCE,   vol.   4,   p.   756. 

Vouchers. — In  a  settlement  of  ac- 
counts between  copartners,  the  books 
of  the  copartnery  are  admissible  evi- 
dence,   and     vouchers    for    every    item 


need* not  be  produced.     Brickhouse  v. 
Hunter,  4  Hen.  &  M.  363;  Fletcher  v. 
Pollard,  2  Hen.  &  M.  544. 
I     Production   before     Commissioner. — 
I  When  partnership  accounts    are  referred 
j  to  a  commissioner,  the  court  will  rule 
'  the   party  to  produce  before   him   any 
books  or  papers  which  may  relate  to  the 
partnership,    but    will    direct  the    com- 
missioner   to    disregard  such    parts    as 
,  relate   to   the   private    affairs   of   either 
i  party.     Calloway  v.  Tate,  1  Hen.  &  M.  9. 
j  c.  Competency  of  Partners. 
I      See  the  title  WITNESSES. 
,  5.    Adjustment    and     Enforcement    of 
I         Rights  and  Liabilities. 
!  a.  Principles  of  Stating  Accounts. 
(1)     Apportionment     of     Profits     and 
Losses. 
Sec      ante,      "Sharing     Profits     and 
Losses,"  II,  F. 

Quarc,  whether,  in  the  case  of  a 
mercantile  partnership  formed  without 
any  agreement  as  to  the  prgportion  *n 
which  the  losses  are  to  be  borne  and 
the  profits  divided  between  the  part- 
ners, the  same  are  to  be  borne  or  di- 
vided equally  between  them,  or  are 
to  be  apportioned  in  the  ratio  of  their 
respective  contribution?  Towner  v. 
Lane,  9  Leigh  262.  But  a  partner  can 
claim  no  interest  until  after  the  firm 
debts  are  satisfied.  Kcnnewig  v.  Schi- 
lansky,  45  W.  Va.  521,  31  S.  E.  949; 
Tillar  v.  Cook.  77  Va.  477. 
(S)  Force  of  Previous  Voluntary  Set. 
tlement. 
Valid  Settlement  Binding. — Partners 
having  made  a  valid  settlement  of  the 
partnership  transactions,  are  concluded 
by  the  settlement  as  to  any  matters 
embraced  therein.  Foster  v.  Rison,  17 
Gratt.  321. 

Where  partners  have  made  a  final 
settlement  of  all  matters  between  them, 
it  will  not  be  opened  by  a  court  of 
equity,  unless  one  of  the  partners  was 
guilty  of  fraud,  or  a  mutual  mistake 
was  made  by  them,  and  a  suit  for  »ts 
correction  was  brought  promptly  by  one 
of  the  parties  on  the  discovery  of  the 


Partnership 


867 


mistake.  McConaughy  v.  Camden,  18 
W.  Va.  140. 

In  Ross  V.  MXauchlan,  7  Gratt.  86, 
under  the  circumstances  of  the  case, 
aad  after  the  tim.e  which  had  elapsed, 
the  court  refused  to  inquire  into  er- 
rors which  were  alleged  to  appear  upon 
the  face  of  a  final  settlement  of  a  part- 
nership between  the  former  partners. 

Unless  the  partners  have  stipulated 
otherwise,  or  having  stipulated,  have 
abandoned  their  agreement,  in  a  suit 
to  settle  their  accounts,  a  court  of 
equity  will  commence  with  the  last 
stated  account  between  them,  which 
will  be  held  conclusive  of  their  deal- 
ings up  to  that  time,  in  the  absence  of 
gross  error  or  fraud.  Moore  v.  Whee- 
ler, 10  W.  Va.  35. 

And  where  a  settlement  of  a  partner- 
ship business  has  been  had  according 
to  the  terms  of  a  valid  and  enforcible 
award,  th'ere  is  no  ground  for  juris- 
diction in  equity  to  settle  such  an  ac- 
count.    Burke  v,  Parke,  5  W.  Va.  122. 

Partial  Settlement  Conclusive  as  Far 
as  It  Goes. — A  partial  settlement,  io 
which  there  is  no  valid  objection,  is 
conclusive  upon  the  parties  to  it  as 
far  as  it  goes,  and  leaves  open  only 
the  unsettled  portion  of  the  account. 
Foster  v.  Rison,  17  Gratt.  321. 

Compact  Fixing  Basis  for  Future 
Settlement. — On  the  dissolution  of  a 
partnership  the  parties  enter  into  a 
written  compact  partly  settling  the 
partnership  affairs,  and  fixing  a  basis 
for  future  settlement.  In  the  absence 
of  fraud  or  mistake,  such  contract  can 
not  be  disregarded  by  a  couj-t  of  equity, 
and  such  future  settlement  made  on  a 
different  basis,  at  the  instance  of  those 
claiming  under  a  deceased  partner. 
Holt  V.  Holt,  46  W.  Va.  397,  35  S.  E.  19. 

Au:hority  to  Make  Settlement  Im- 
plied.— An  authority  by  one  partner  to 
another  to  make  a  settlement  with  the 
third,  who  had  been  the  acting  partner, 
of  the  partnership  accounts,  may  be  im- 
plied from  the  relations  and  previous 
dealings    of    the    parties,    especially    in 


reference  to  the  subject  of  the  settle- 
ment.    Foster  v.  Rison,  17  Gratt.  321. 

Effect  of  Unauthorized  Deed.— If  a 
settlement  is  made  by  one  partner 
acting  for  himself  and  another  with 
the  third,  it  is  not  invalidated  by  the 
fact  that  it  is  accompanied  by  a  deed 
which  he  was  not  authorized  to  exe- 
cute for  the  other  partner.  The  instru- 
ment may  be  void  as  a  deed,  and  still 
be  good  evidence  of  the  terms  of  the 
settlement.  Foster  v.  Rison,  17  G.  att. 
321. 

Effect    of    Note.— H,  ^  upon    a    settle- 
ment, a  note  or  obligation  be  executed 
by  one  of  the  parties  to  the  other,  for 
the  balance  found   due  on   such   settle- 
j  ment,  such  note  will  be  held  conclusive 
upon  all   the  items  of  the  accounts   so 
settled,  unless  it  be  clearly  shown  that 
'  there  was  in  such  settlement  some  niis- 
'  take   or   fraud.      Mahnke    v.    Neale,    23 
VV.  Va.  57. 

What  Constitutes  Final  Settlement* 
— Under  a  contract  of  partnership  be- 
tween the  plaintiff  and  the  defendant's 
decedent,  the  former  furnished  $10,000 
to  build  a  mill,  and  $8,000  to  carry  on 
the  business,  and  the  decedent  was  to 
I  furnish  his  time,  labor  and  skill.  It 
I  was  agreed  that  if  the  plaintiff's  share 
of  the  profits  amounted  to  less  than 
eight  per  cent,  on  the  investmnet,  she 
could  terminate  the  contract  and  with- 
draw the  money  advanced.  Tn  consid- 
eration of  the  $10,000  debt,  and  $2,000 
in  addition,  the  decedent  sold  and  con- 
veyed to  the  plaintiff  the  mill.  This 
was  not  a  final  settlement  of  all  ante- 
cedent transactions,  and  was  not  a  bar 
to  a  suit  for  the  $8,000.  Lovett  v. 
Perry.  08  Va.  604,  37  S.  E.  33. 

Agreement  to  Arbitration — Finality. 
— If,  pending  a  suit  in  chancery 
brought  by  one  of  three  partners 
against  the  other  two  for  a  settlement  of 
their  accounts,  the  plaintiff  and  one  of 
the  defendants  agreed  to  arbitrate  all 
matters  in  difference  between  them,  the 
award  of  the  arbitrators  to  be  the  de- 
cree  of  the  court,  according  to   which 
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agreement  an  order  of  reference  's 
made,  and  the  arbitrators  report  that 
they  examined  the  books  and  awarded 
the  payment  of  certain  sums  by  the 
other  defendant  as  the  only  debtor  to 
the  plaintiff  and  to  the  defendant,  who 
agreed  to  the  reference,  and  state  that 
the  payments  already  made  by  that  de- 
fendant discharged  him  from  any  fur- 
ther claim  of  the  plaintiff  on  account 
of  the  partnership,  such  report  should 
be  considered  as  an  award,  and  suffi- 
ciently final  and  good  between  the  par- 
ties who  agreed  to  the  reference. 
Fletcher  v.  Pollard,  2  Hen.  &  M.  544. 

Suit  to  Reopen  —  Allegation  and 
Proof. — A  member  of  a  partnership 
seeking  to  reopen  a  settlement,  on  the 
ground  of  accident,  mistake  or  fraud 
therein,  must  allege  and  prove  the  par- 
ticular facts  wherein  such  accident,  mis- 
take or  fraud  consists,  and  failing  to 
do  so,  his  bill  will  be  dismissed  at  the 
hearing.  Mahnke  v.  Neale,  23  W. 
Va.  57. 

Settlement  with  Deceased  Partner's 
Representative.— See  ante,  "In  Pur- 
chase of  Partner's  Interest,"  III,  C,  3. 

(3)    Account  of   Assets  and   Disposal 
Thereof. 

(a)  Dissolution    and    Assumption    of 
Debts  by  One. 

In  ascertaining  the  state  of  the  ac- 
counts between  the  partners,  where  the 
firm  is  composed  of  but  two  member.s, 
and  one  has  taken  all  the  assets  and 
assumed  the  payment  of  all  the  debts, 
each  should  be  credited  with  what  the 
firm  owes  him,  if  anything,  and  with 
whatever  assets  of  the  firm  he  has 
taken  by  the  dissolution  agreement,  if 
any.  The  balance  then  struck  will 
show  what  is  due  to  and  from  the 
copartners,  respectively.  Koelz  v. 
Brinkman,  50  W.  Va.  270,  40  S.  E. 
578. 

(b)  Acounts  between  Firm  and  Mem- 
bers Settled  First 

In  the  settlement  of  the  accounts  of 
a  solvent  partnership  on  dissolution, 
the    commissioner,    before    undertaking 


to  ascertain  the  net  assets  and  profits 
and  distribute  the  same,  should  find 
the  true  state  of  the  accounts  between 
the  firm  and  each  of  its  members  as 
separate  and  distinct. settlements,  after 
which  sums  due  the  firm  from  its  in- 
dividual members,  however  incurred, 
are  to  be  treated  as  assets,  and  sums 
due  from  the  firm  to  its  members  as 
liabilities.  Koelz  v.  Brinkman,  50  W. 
Va.  270,  40  S.   E.  578. 

In  such  case,  having  so  settled  the 
accounts  between  the  firm  and  its  mem- 
bers, the  net  assets  should  then  be  as- 
certained by  deducting  from  the  total 
assets  the  total   liabilities;  after   which 

j  the  total  capital  contributed  by  the 
members    of    the    firm    should    be    de- 

I  ducted,  and  the  remainder  divided  as 
profits,  according  to  the  agreement  of 
the  parties.  Koelz  v.  Brinkman,  50  W. 
Va.  270,  40  S.  E.  578. 

In  Hyre  v.  Lambert,  37  W.  Va.  26, 
16  S.  E.  446,  it  is  held,  that  "The  as- 
sets of  a  firm  are  to  be  applied  in  the 
following  order:  First,  in  payment  of 
the  debts  and  liabilities  of  the  firm  to 
persons  who  are  not  partners;  second, 
in  payment  to  each  partner  ratably  of 
what  is  due  from  the  firm  to  him  for 
advances  as  distinguished  from  capital; 
third,  in  payment  to  each  partner 
ratably  of  what  is  due  from  the  firm 
to  him  in  respect  of  capital;  fourth, 
the  ultimate  residue,  if  any,  is  divisible 
among  the  partners  in  the  proportion 
in  which  profits  are  divisible  under  the 
partnership  contract."  Koelz  v.  Brink- 
man,  50  W.  Va.  270,  297,  40  S.  E.  578. 
See  Lindsey  v.  Cookery,  29  Gratt.  650. 
See  ante,  "Application  of  Assets  to  Lia- 
bilities," IV,  E. 

(c)  Debits  and  Credits  between  Part- 
ners. 
Rights  and  Liabilities  as  to  Advance- 
ments— Withdrawals. — Subject  to  the 
rights  of  joint  creditors,  where  an  ac- 
count is  taken  at  the  winding  up  of  a 
partnership  between  partners,  each 
partner  is  entitled  to  be  allowed  agaii.st 
the  other,  every  thing  he  has  advanced 
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or  brought  in  as  a  partnership  transac- 
tion, and  to  charge  his  copartner  in 
the  account  with  what  he  has  failed 
to  bring  in,  and  with  what  he  has  ab- 
stracted from  the  joint  funds,  beyond 
his  just  proportion,  and  nothing  will 
be  considered  as  the  share  of  any  of 
them,  but  that  proportion  of  the  resi- 
due, to  which  each,  on  a  balance  of 
the  accounts  so  taken  may  be  ascer- 
tained to  be  entitled.  Moore  v.  Whee- 
ler,  10  W.   Va.   35. 

'  In  1860,  G.,  of  Washington  city,  and 
B.,  of  Culpeper  county,  in  Virginia, 
formed  a  partnership  for  grazing  and 
selling  sheep,  to  be  conducted  by  B.; 
and  G.  executed  his  bond,  to  B.  for 
$3,700,  for  a  half  interest  in  the  sheep 
on  hand,  which  was  to  be  paid  by  G.'s 
share  of  the  net  profits,  B.  to  be  al- 
lowed such  compensation  for  managing 
the  business  as  they  should  agree  upon. 
The  partnership  was  closed  in  Decem- 
ber, 1862,  when  G.'s  share  of  the  prof- 
its is  $2,428.75.  B.  invested  the  money 
in  confederate  bonds.  Held,  that  G. 
is  entitled  to  have  his  bond  credited 
for  the  $2,428.75,  at  its  scaled  value  in 
December,  1862.  Garrett  v.  Bradford, 
28  Gratt.  609. 

Interest  on  Advances. — A  partner 
who  has  made  advances  to  the  firm 
is  entitled  to  interest  on  such  advances 
to  or  for  the  company,  and  his  account 
should  be  settled  on  the  principles  ap- 
plicable to  ordinary  debtors  and  cred- 
itors. He  is  to  be  credited  with  the 
goods  furnished  by  him  to  the  part- 
nership at  the  price  named  in  the  books, 
for  that  must  be  recorded  as  agreed  on. 
Towner  v.  Lane,  9  Leigh  262,  276. 

Partners  Must  Account  for  Social 
Assets  in  Their  Control. — In  a  suit  for 
('issoiution  and  settlement  brought  by 
a  partner,  all  of  the  social  assets  dis- 
posed of  or  under  the  control  of  one 
partner  must  be  accounted  for,  so  as 
to  give  credit  to  the  other  partner  for 
his  share  therein.  Moore  v.  Wheeler, 
10  W.  Va.  35,  43.  See  ante,  "Partner- 
ship Property,"  III,  B. 


Ascertainment  of  Value. — But  where 
a  general  partnership  is  c^^tablished,  in 
taking  an  account  of  profits,  the  ac- 
count should  be  settled  and  the  value 
of  the  assets  belonging  to  the  partner- 
ship and  remaining  in  kind  ought  to  be 
ascertained  and  divided  between  the 
partners,  and  the  defendant  partner 
ought  not  to  be  charged  with  the  nomi- 
nal value  thereof  in  money.  McComick 
V.  Bailey,  17  W.  Va.  585,  593. 

Partner  a  Creditor — Transfer  of  Firm 
Debts— Credits.— M.,  A.  and  R.,  part- 
ners, dissolved  their  partnership;  M. 
being  a  large  creditor,  to  whom  debts 
due  to  the  concern  were  transferred 
in  payment,  with  the  agreement  that 
if  any  of  these  debts  could  not  be  col- 
lected other  debts  were  to  be  trans- 
ferred in  lieu  of  such.  A.  was  the  act- 
ing party  and  transferred  debts  to  M. 
in  lieu  of  such  as  could  not  be  collected. 
In  settling  the  account  between  M.  and 
the  partnership  and  A.  and  the  partner- 
ship, M.  is  to  be  credited  as  of  the  date 

j  of  the  agreement,  with  a  debt  returned; 
and    he    is    to    be    charged    with    the 

I  amount  of  the   debt,  principal   and   in- 

'  terest  transferred,  in  lieu  of  the  first, 
as  of  the  date  of  the  transfer;  and  A. 
is  to  be  credited  in  his  account  with 
the  same  amount  as  of  the  same  date, 
as  if  it  had  been  paid  in  money.     Rob- 

!  crtson  V.  Read,  17  Gratt.  544. 

j  Solvent  Debts  to  Be  Collected.— The 
solvency  of  debts  due  the  partnership 
should  be  ascertained,  and'  if  solvent, 
they  should  be  collected  so  as  to  credit 
each  partner  with  his  share,  before  de- 
creeing  a    personal    liability   against    a 

,  partner.  Moore  v.  Wheeler,  10  W.  Va. 
85,    43. 

Charged  with  Losses  from  Neglect 
or  Bad  Faith. — "Losses  from  neglect 
of  duty  or  bad  faith  of  a  partner,  or 
breach  of  duty  or  breach  of  a  partner- 
ship agreement,  or  improper  diversion 

I  of  its  property  to  purposes  foreign   to 

;  its    business,   will   be    charged    to   him, 

I  in   accounting."     Childers  v.   Neely,  47 

[W.  Va.  70,  34  S.  E.  828,  830. 
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Negligence  of  Partner  in  Enforcing 
Bond  Assigned  Him  for  Input. — Where, 
upon  dissolution  of  a  partnership,  a 
bond,  secured  by  deed  of  trust,  is  as- 
signed to  one  of  the  partners  in  pait 
payment  of  his  input,  the  negligence 
of  such  partner  in  proceeding  to  en- 
force such  bond,  whereby  the  same  is 
lost,  will  bar  his  recovery  against  one 
of  the  other  partners,  for  his  profits  on 
the  bond  assigned,  he  not  having  taken 
the  proper  steps  either  to  enforce  the 
bond  or  to  give  notice  to  the  assignors 
of  any  insolvency  of  the  obligor.  Wil- 
son V.  Barclay,  22  Gratt.  534.  See  the 
title  ASSIGNMENTS,  vol.  1,  p.  779, 
et  seq. 

Liability  for  Failure  to  Keep  Proper 
Books. — See  query  in  Slaughter  v.  Ban- 
ner, 102  Va.  270,  41  S.  E.  289,  as  to 
whether  an  agreement  by  one  partner 
to  keep  all  the  books  pertaining  to  the 
business  imposed  upon  him  the  duty 
of  showing  the  results  of  the  partner- 
ship business  and  the  rights  of  each 
partner  with  respect  thereto,  and  made 
him  liable  to  the  other  partner  upon 
dissolution,  for  his  input,  where  he 
fails  to  keep  proper  books.  See  Ryman 
V.  Ryman,  100  Va.  20,  40  S.  E.  96. 

(d)   Sale  of  Partnership  Property. 

The  surviving  partner  of  a  partner- 
ship, having  qualified  as  administrator 
with  the  will  annexed  upon  the  estate, 
brings  his  bill  against  the  devisee  and 
legatee,  charging  that  his  testator  was 
largely  indebted  to  him,  asking  among 
other  things  to  have  his  claim  estab- 
lished. He  then  offers  for  sale  his 
testator's  undivided  half  of  the  property 
owned  by  them  jointly.  The  whole  and 
not  a  half  off  the  personal  property  be- 
longing to  the  partnership  must  be 
sold,  and  the  proceeds  divided  between 
the  living  partner  and  the  estate  of  the 
deceased  partner.  Watson  v.  Fletcher, 
7  Gratt.  1. 

(4)   Partner's  Lien  on  Social  Property. 

Partners  have  a  lien  on  the  social 
property  for  advances  or  balance  due 
them,  after  debts;  but  if  they  have  di- 


I  vided   the   property  or  product  of  the 

I  business,  giving  each  his  share  in  sev- 
eralty, and  separating  it  from  the  bal- 
ance, no  such  lien  exists  on  the  prop- 

I  erty  or  product  so  actually  divided. 
Such  is  the  case  with  "division  orders" 

I  in    oil    mining.      Childers   v.    Necly,   47 

;  W.  Va.  70,  34  S.   E.  828. 

Surviving  Partner  as  Specialty  Cred> 
tior. — See  ante,  "Provisions  of  Con- 
tract as   Covenants,"  II.  G,  5. 

(5)  Right  to  Contribution  and  Subro- 
gation. 
In  General.— See  the  titles  CON- 
TRIBUTION AND  EXONERA- 
TION, vol.  3,  p.  482;  SUBROGA- 
TION. 

!  Contribution  to  Expense  of  Rebuild- 
iing.—See  the  title  MILLS  AND 
I  MTLLDAMS.  vol.  9,  p.  800. 

To  Payment  of  Debt  Incurred  on 
Individual  Liability.— See  ante,  "To 
Bind  Firm  for  Share  of  Capital  Stock,** 
IV,  A,  6,  d. 

To  Payment  of  Claim  after  Discharge 
in    Bankruptcy. — H.    and   T.,    partners, 
failed,  and  obtained  their  discharge  in 
bankruptcy.      H.     had     some    separate 
property,   which   he    had    not    surren- 
dered, and  G.,  one  of  the  creditors  of 
the    firm,    having  taken    steps   to   sub- 
ject   it   to   the    payment   of    his    debts. 
H.  and  G.  entered  into  a  covenant,  un- 
der seal,   by   which   H.   covenanted  to 
pay    G.    the   sum   of   $2,100,   partly   on 
.  time,  in  full  of  G.'s  claim.     G.  having 
sued  H.  on  the  covenant,  and  thus  re- 
ceived payment,  H.  sued  T.  to  recover 
on  behalf  of  what  he  paid  to  G.     To 
entitle    H.   to   recover,    he    must    prove 
I  that  T.  agreed   with  and   promised   H. 
I  to  pay  him  one  moiety  of  the  debt  to 
j  G.,  if  H.   paid  the  whole  of  it  to   G.; 
I  and  that  such  promise  was  an  express 
'■  and   unequivocal   promise;   and   that   B. 
afterwards,  in  pursuance  of  such  agree- 
ment,   paid   the    debt    to    G.     Tyler   v. 
Taylor,  21   Gratt.  700. 

A  retiring  partner,  who  has  been 
indemnified  by  the  remaining  partners 
against  the  debts  and  liabilities  of  the 
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firm,  for  valuable  consideration,  will 
in  equity  be  considered  a  surety  for 
them  and  be  subrogated  to  the  rights 
of  a  creditor  to  whom  he  is  compelled 
to  pay  the  firm  debt.  Sands  v.  Dur- 
ham, 99  Va.  263,  38  S.  E.  145,  revers- 
ing, on  rehearing,  S.  C,  98  Va.  392,  36 
S.  E.  472;  Buchanon  v.  Clark,  10 
Gratt.  164.  See  Wheatley  v.  Calhoun, 
12  Leigh  264. 

Substitution  to  Creditor's  Remedies. 
— A  surviving  partner,  having  paid  the 
partnership  debts  of  a  losing  concern, 
is  entitled  to  be  substituted  for  the 
amount  that  the  estate  of  a  deceased 
partner  is  indebted  to  him  on  that  ac- 
count, to  the  rights  of  the  creditors  of 
the  firm  whose  debts  he  has  paid. 
Morris  v.  Morris,  4  Gratt.  293. 

And  a  partner  who  has  assumed  the 
payment  of  the  partnership  debts  stands 
in  the  place  of  such  creditors,  and  must 
be  substituted  to  their  rights  against 
the  assets.  Koelz  v.  Brinkman,  50  W. 
Va.*  270,  279,  40  S.  E.  578.  But  the  es- 
tate of  the  deceased  partner  must  be 
represented  in  the  proceeding.  Comp- 
ton  V.  Thorn,  90  Va.  653,  19  S.  E.  451. 

(6)    Decree. 
When  Personal  Decree  Proper. — In  a 

suit  for  the  settlement  of  a  partner- 
ship, where  it  appears  that  there  is 
something  due  to  one  from  the  other, 
the  proper  proceeding  is  to  first  direct 
a  sale  of  the  partnership  property  and 
apply  the  proceeds  to  the  payment  of 
the  debt;  and  if  the  proceeds  arc  not 
sufficient  a  personal  decree  against  the 
other  partner  should  be  entered  for  the 
balance  due.  Canada  v.  Barksdale,  76 
Va.  899. 

And  in  a  suit  between  parties  for  a 
settlement  it  is  error  to  give  a  final 
decree  for  one  partner  against  another 
for  the  payment  of  money  when  it  ap- 
pears that  debts  due  from  the  firm 
remained  unpaid  or  unprovided  for,  un- 
less plaintiff  will  deduct  the  amount 
of  such  debts  from  the  same  which 
he  seeks  to  recover,  or  unless  some 
good  reason  be  shown  for  a  departure 


from  the  general  rule..  Hyre  v.  Lam- 
bert, 37  W.  Va.  26,  16  S.  E.  446.  See 
Carper  v.  Hawkins,  8  W.  Va.  291.  The 
reason  of  the  rule  is  obvious — the  part- 
ner decreed  against  is  still  liable  to 
the  unpaid  partnership  creditors.  Hyre 
V.  Lambert,  37  W.  Va.  26,  16  S.  E. 
446. 

And  for  a  case  in  which  it  was  held 
error  to  decree  in  favor  of  one  partner 
against  another  for  money  on  a  bill 
to  settle  and  dissolve  a  partnershii> 
without  first  applying  properly  the  part- 
nership  assets,  see  opinion  of  the  court 
in  Moore  v.  Wheeler,  10  W.  Va.  35,  36. 

Decree  for  Dissolution  and  Account. 
— If  a  bill  is  filed  by  a  member  of  a 
copartnership  for  dissolution  and  ac- 
count, and  cause  is  shown  for  disso- 
lution, there  should  be  a  decree  of  dis- 
solution and  full  account,  not  one  al- 
lowing the  partnership  to  continue  its 
business,  and  making  only  a  partial 
account  and  decreeing  on  its  basis  in 
favor  of  one  against  another  member 
for  a  balance  on  such  partial  accounts 
leaving  assets  untouched  by  the  ac- 
count. Childers  v.  Necly,  47  W.  Va. 
70,  34  S.  E.  828. 

Conclusiveness  of  Foreign  Decree. — 
See  the  title  FOREIGN  JUDG- 
MENTS, vol.  6,  p.  223. 

IX.  Actions  and  Suits. 

A.  WITHIN  THE  PARTNERSHIP. 
1.  Right  to  Action  without  Settlement, 
a.    In  General. 

One  partner  can  not  maintain  an 
action  at  law  against  the  firm,  nor  can 
the  firm  maintain  an  action  against  one 
of  its  members,  so  long  as  the  rela- 
tion between  the  parties  subsists.  Nor 
can  one  partner  maintain  an  action 
against  the  other  partners  of  the  con- 
cern upon  a  contract  entered  into  be- 
tween him  and  the  firm.  No  one  ca-i 
be  both  plaintiff  and  defendant  in  the 
same  action  at  law,  nor  can  a  suit  be 
properly  brought  against  certain  in- 
dividuafk  of  a  partnership,  leaving  out 
the  others  who  compose  it,  upon  a  con- 
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tract  entered  into  with  the  firm. 
Wright  V.  Michic,  6  Gratt.  354,  357. 

When  one  partner  attempts  to  re- 
cover money  advani;ed  to  another  to  be 
invested,  with  the  understanding  that 
the  profits  shall  be  divided  equally,  in 
the  absence  of  proof  that  it  was  a  loan, 
or  that  the  partnership  was  limited, 
the  proper  remedy  is  a  bill  for  an  ac- 
count on  dissolution,  and  no  action  at 
law  can  be  maintained.  Newbrau  v. 
Snider,  1  W.  Va.  153. 

And  one  partne-  can  not  sue  another 
in  assumpsit,  upon  a  liability  arising 
out  of  the  partnership,  there  having 
been  no  settlement  of  accounts  be- 
tween them.  Logie  v.  Black,  24  W. 
Va.  1,  18. 

The  remedy  at  law  for  one  partner 
against  another  (save  by  the  action  of 
account)  is,  in  general,  limited  to  in- 
stances where  the  justice  of  the  case 
may  be  attained  without  the  settlement 
of  the  accounts  of  the  partnership, 
which  a  court  of  law,  except  in  the  ac- 
tion of  account,  has  no  facilities  for 
doing,  and  even  in  that  action  very 
imperfect  facilities.  3  Min.  Inst,  pt. 
2,  700.  Newman  v.  Ruby,  54  W.  Va. 
381,  386,  46  S.   E.   172. 

b.   Where  No  Adjustment  of  Accounts 
Necessary. 

If  a  contract,  though  made  concern- 
ing the  partnership  affairs,  and  in 
furtherance  of  the  joint  undertaking,  is 
the  individual  contract  of  the  parties 
who  are  parties  to  it,  and  if  it  is  made 
by  them  in  their  own  name,  and  not 
in  the  name  of  the  firm,  an  action  may 
be  maintained  thereon  by  one  against 
the  other,  during  the  continuance  of 
the  partnership.  Newman  v.  Ruby,  54 
W.  Va.  381,  386,  46  S.  E.  172;  Wright  v. 
Michie,  6  Gratt.  354;  Barnes  v.  Mor- 
rison, 97   Va.   32,  34   S.    E.  93. 

A  partner  who  has  paid  into  the  capi- 
tal of  the  firm,  on  a  matured  note  exe- 
cuted for  the  firm,  the  amount  which 
'.lis  copartner  had  bound  himself  to 
pay,  may  recover  it  from  the  latter  in 
an   action   at   law,   as   money   paid    for 


his  use,  no  adjustment  of  the  partner- 
ship accounts  being  necessary  to  a  de- 
termination of  the  case  on  its  merits. 
Newman  v.  Ruby,  54  W.  Va.  381,  46 
S.   E.  172. 

This  claim  is  no  part  of  the  partner- 
ship account  and  is  cognizable  at  law. 
Newman  v.  Ruby,  54  W.  Va.  381,  46 
S.    E.    172. 

8.  Suit  to  Cancel  Contract  Unfairly 
Obtained  by  Partner. 

In  a  suit  by  one  partner  against  the 
other,  where  the  bill  alleges  that  a  con- 
tract between  them  was  signed  by  the 
plaintiff  while  in  such  a  state  of  intox- 
ication that  he  did  not  know  the  extent 
or  meaning  of  it,  and  that  the  contract 
so  obtained  was  in  violation  of  the 
rights  and  good  faith  which  should 
prevail  between  partners,  and  charges 
that  the  same  was  obtained  through 
fraud,  and  for  the  purpose  of  delaying 
and  defrauding  the  plaintiff  from  ob- 
taining his  full  rights  in  said  partner- 
ship, it  is  error  to  sustain  a  demurrer 
to  such  bill.  Hunter  v.  Tolbard,  47 
W.  Va.  258,  34  S.  E.  737.  See  ante, 
"Duty  to  Observe  Good  Faith,"  III,  C. 
3.  Variance  in  Pleading. 

A  supplemental  bill  sets  up  a  new 
contract  of  partnership  entirely  differ- 
ent from  that  set  up  in  the  original 
bill.  The  supplemental  bill  is  demur- 
rable. McComb  V.  Lobdell,  32  Gratt. 
185. 

B.  BETWEEN  PARTNERS  AND 
THIRD  PERSONS. 

Against  Representative  of  Deceased 
Partner. — In  Virginia,  under  §  14,  ch. 
144,  Va.  Code,  1860,  an  action  at  law 
upon  an  unsettled  account  with  a  part- 
nership can  be  maintained  against  a 
personal  representative  of  a  deceased 
partner;  but  this  statute  is  permissive 
and  the  creditor  may  still  proceed  in 
equity,  which  is  generally  a  more  com- 
plete and  convenient  remedy.  Glaze- 
brook  V.  Harveys,  1  Va.  Dec.  265. 

Against  Single  Partner  for  Firm  Debt 
— One  partner  may  be  sued  alone  for 
a    partnership   debt,   and    he    can    help 
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himself  only  by  a  plea  in  abatement. 
Brown  v.  Belches,  1  Wash.  9. 

Bill  in  Equity  to  £|ifprce  Liability 
of  Secret  Partner.— It  seems  that  a  bill 
in  equity  properly  lies  to  subject*  the 
estate  of  a  secret  partner  in  trade  to 
the  payment  of  a  debt  contracted  by 
the  ostensible  members  of  the  firm. 
See  Watson  on  Partnership,  pp.  16,  46, 
108.     Cocke  V,  Upshaw,  6  Munf.  464. 

Directing  an  Issue. — In  such  case,  if 
the  fact  of  the  secret  partnership  be 
doubtful  on  the  testimony,  the  court 
should  direct  an  issue  to  ascertain  it. 
Cocke  V.  Upshaw,  6  Munf.  464. 

On  Individual  Transaction. — While 
the  necessity  for  an  account  between 
partners  is  a  well-recognized  ground  of 
equity  jurisdiction,  yet  where  insol- 
vency is  not  alleged,  and  no  debt  has 
been  established  against  the  alleged 
partners,  and  the  debt  is  not  asserted 
against  them  as  such,  but  against  one 
only,  equity  will  not  take  jurisdiction. 
Neff  V.  Baker,  82  Va.  401,  4  S.  E. 
620, 

On  Law  Claim  Arising  Since  Djs- 
solution — Jurisdiction. — The  remedy  on 
a  common-law  claim,  in  part  arising 
since  partner's  decease,  is  against  the 
surviving  partner  at  law,  and  without 
his  proved  insolvency  the  court  of 
equity  has  no  jurisdiction  of  the  bill 
against  him.  Sadler  v.  Whitehurst,  83 
Va.  46,  50,  1  S.  E.  410. 

Action  by  Partner. — See  post,  "Right 
of  Action  on  Partnership  Contract," 
IX,  C,  1. 

Necessity  for  Settlement. — Where  the 
complainant's  debt  arose  out  of  a  part- 
nership in  which  he  had  been  engaged, 
but  which  had  been  dissolved,  and  was 
contracted  before  an  alleged  voluntary 
conveyance  was  made  by  his  debtor, 
the  fact  that  no  settlement  had  been 
made  of  the  partnership  matters  until 
some  months  afterwards,  and  the  pre- 
cise amount  due  not  asoertai^ied,  did 
not  postpone  the  running  of  the  stat- 
ute of  limitations  until  a  settlement  was 
made.  Vashon  v.  Barnett,  99  Va.  344, 
348,     38     S.     E.     200.      See     the     title 


FRAUDULENT  AND  VOLUNTARY 
CONVEYANCES,  vol.  6.  p.  646. 
Replication   to    Plea   of    Payment, — 

The  replication  to  a  plea  of  payment 
must  aver  nonpayment,  not  merely  to 
the  surviving  partner,  but  to  the  de- 
ceased partner  as  well.  Lang  v.  Lewis, 
1  Rand.  277. 

C.    ACTIONS   BY   PARTNERSHIP. 
1.  Right  of  Action  on  Partnership  Con> 
tract. 

Where  both  partners  are  living,  the 
right  of  action  on  a  partnership  con- 
tract is  joint  in  them.  Malsby  v.  Lan- 
ark Co.,  55  W.  Va.  484,  47  S.  E.  359. 
See    McCluny  v,   Jackson,   6   Gratt.   96. 

Partners  can  not  recover  for  injury 
done  to  their  joint  mercantile  business^ 
by  reason  of  the  grade  of  a  street  and 
causing  the  surface  water  to  flow  upon 
the  premises,  in  the  same  action 
brought  by  them  for  like  injury  to  their 
individual  ownership  of  real  estate  so 
occupied  by  them,  of  which  they  were 
respectively  life  tenants  and  remainder- 
men. Yeager  v.  Fairmont,  43  W.  Va. 
295,   37   S.    E.  234. 

After    Incorporation. — See    the    title 


CORPORATIONS,  vol.  3,  p.  588. 
2.   In  Names  of  All  the  Partners. 

See  ante,  "Firm  Name,"   I,  B. 

It  may  be  taken  as  true,  as  a  gen- 
eral proposition,  that,  wherever  a  suit 
is  brought,  all  of  the  partners'  names 
must  be  joined  in  the  suit.  Dorr  z\ 
Dewing,  36  W.  Va.  466,  15  S.   E.  93. 

Suit  in  Firm  Name— Effect  of  Ver- 
dict.— A  declaration  in  behalf  of  a  mer- 
cantile company,  by  the  name  of  the 
firm  (without  mentioning  the  names  of 
the  partners),  is  good  after  a  verdict 
for  the  plaintiflFs  upon  the  general  is- 
sue. See  Murdock  v.  Herndon,  4  Hen. 
&  M.  200,  207;  Scott  v.  Dunlop,  2  Munf. 
349;  Totty  v.  Donald,  4  Munf.  430 1 
Pate  V.  Bacon,  6  Munf.  220. 
»  No  Objection  on  Trial. — In  an  ac- 
tion by  a  partnership,  the  suit  is 
brought  in  the  firm  name.  There  are 
members  of  the  firm  whose  name**  are 
'  not  indicated  in  the  firm  name,  but  n  ^ 
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objection  is  taken  to  the  mode  of  nam- 
ing the  plaintiffs,  on  the  pleadings. 
This  is  no  ground  for  defeating  the 
action  on  the  trial  of  the  cause.  Dow- 
ner V.  Morrison,  2  Gratt.  250. 

And  where  a  bill  is  brought  in  the 
firm  name,  and  process  is  served  upon 
the  defendants,  some  of  whom  answer, 
but  no  demurrer  is  filed  or  no  objection 
made  because  the  individual  members 
of  the  firm  are  not  named,  there  is  not 
sufficient  ground  for  the  court  to  dis- 
miss the  bill  at  its  own  instance.  And 
such  cause,  where  a  dismissal  is  had, 
may  be  reinstated  under  §  1,  ch.  132, 
acts,  1868.  Alderson  v.  Henderson,  5 
W.  Va.   182. 

Variance  ImmateriaL — In  a  suit  to 
recover  a  debt  the  bill  avers  that  the 
<lefcndant  is  indebted  to  the  plaintiff 
*'upon  contract  for  merchandise  fur- 
nished  by  the  plaintiff  to  the  defend- 
ant," but  the  evidence  shows  that  the 
merchandise  was  furnished  by  the 
plaintiff  and  another  as  partners,  and 
that  before  the  suit  began  the  other 
had  retired  from  the  firm,  assigning 
all  his  rights  to  the  plaintiff.  The  vari- 
ance between  the  pleadings  and  proof 
was  not  material.  Wetherill  v.  Mc- 
Closkey,  28  W.  Va.  195. 

Special  Partner — No  Interest  in 
Claim. — When  a  sole  general  partner 
is  doing  business  under  a  firm  name 
in  which  business  another  person  is 
interested  as  a  special  partner,  and  the 
general  partner  brings  suit  in  the  firm 
name  on  a  claim  in  which  the  special 
partner  has  no  interest,  it  is  unneces- 
sary to  make  such  special  partner  a 
party.  Wetherill  v.  McCloskey,  28  W. 
Va.    195. 

Firm  Insolvent  or  Bankrupt— As- 
signee or  Trustee  Plaintiff. — Where  a 
firm,  as  such,  becomes  insolvent  or 
bankrupt,  all  actions  thereafter  brought 
:ipon  a  firm  claim  should  be  brought 
in  the  name  of  the  assignee  or  trustee 
of  the  bankrupts.  Cannon  v.  Wellford, 
1?2  Gratt.  195. 

Exception  in  f  it  before  Justice. — 
"By    the    twenty-rifth    section,    ch.    50, 


Code,  W.  Va.,  1887,  p.  432,  a  partner- 
ship may  bring  a  suit  before  a  justice 
in  its  partnership  name  without  setting 
out  the  names  of  the  individuals  com- 
posiiig  the  partnership;  but  in  no  suit 
in  a  circuit  court  is  such  a  loose  plead- 
ing proper.  If  it  be  a  common-law 
suit,  the  defendant  may  take  advantage 
of  such  a  defect  in  the  declaration  by  a 
plea  in  abatement;  or,  if  it  be  a  chan- 
cery suit,  the  defendant  may  take  ad- 
vantage of  such  a  defect  in  the  bill,  as 
formerly,  by  special  demurrer."  Rog- 
ers V,  Verlander,  30  W.  Va.  619,  5  S. 
E.  847,  856. 

3.  Averment  of  Right  to  Sue  on  Bond 

to  Individual. 
An  action  can  not  be  maintained  by 
a  mercantile  cou'.pany  on  a  bond  pay- 
able to  a  certain  person  without  aver- 
ring in  the  declaration  the  said  bond  to 
have  been  given  to  that  person  f©r 
their  use,  or  to  have  been  assigned  to 
them  by  him  or  his  legal  representa- 
tives. Gordon  v.  Brown,  3  Hen.  &  M. 
219. 

4.  Proof    of    Component    Members — 

Plea— Affidavit. 
The  act  of  March  19,  1839,  sess.  acts, 
1839,  ch.  66,  §  4,  p.  43,  only  applied  to 
actions  brought  by  a  partnership;  and 
dispensed  with  proof  of  the  component 
members  of  the  firm,  as  described  in 
the  declaration,  unless  denied  by  plea, 
verified  by  affidavit.  Shepherd  v.  Frys, 
3  Gratt.  442. 

D.  ACTIONS  AGAINST  PARTNER- 
SHIP. 
1.  Jurisdiction. 

Partner  Nonresident. — A  suit  in 
equity  may  be  maintained  against  a 
partnership,  if  one  of  the  partners  re- 
sides out  of  the  state,  although  the  rem- 
edy would  have  been  at  law,  if  they 
had  both  been  residents  of  this  state. 
Williams  v.  Donaghe,  1  Rand.  300,  cited 
with  approval  in  Brooke  v.  Washing- 
ton, 8  Gratt.  252. 

Where  Account  Necessary.  —  The 
necessity  for  an  account  between  part- 
ners   is    a    well-recofirnized    ground    of 
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equitable  jurisdiction,  for  the  law  re- 
tards partners  as  one  person  and  will 
not  interfere  between  them.  Neff  v. 
Baker,  82  Va.  401,  4  S.  E.  620.  See  ante, 
"Accounting  and  Settlement,"  VIII. 

By  Assignee  of  Partnerships  with 
Conunon  Member. — Where  both  the 
creditor  and  debtor  in  a  nonnegotia- 
ble  chose  in  action  are  partnerships, 
with  a  common  member,  the  assignee 
can  not  maintain  an  action  thereon, 
notwithstanding  §  2860  of  the  Code, 
which  gave  the  assignee  his  assignor's 
right  of  action.  Aylett  v.  Walker,  92 
Va.    540,   24    S.    E.   226. 

Suit  to  Subject  Social  Realty  after 
Dissolution. — It  is  clear  that  a  social 
creditor  has  a  right  to  come  into  equity 
against  a  deceased  partner's  represent- 
atives to  enforce  his  demand  against 
the  social  real  estate,  if  he  can  show 
it  to  be  chargeable,  because  he  can  not 
reach  that  estate  at  law.  Jackson  v. 
King.  8  Leigh  689.  See  ante,  "EflFect 
on  Liability,"  V,'D,  3. 

Partnership  Name  Uncertain.— 3ee 
ante,  "Uncertainty  of  Name  as  Ground 
for  Equity  Jurisdiction,"  I,  B,  4. 

S.    Parties. 

a.    Partners  to  Be  Named  as  Defend- 

)  ants.  Not  Firm. 
'    See  ante,  "Firm  Name,"  I,  B. 

"Partners  must  be  sued  in  their  in- 
dividual, and  can  not  be  sued  in  their 
partnership,  names."  Courson  v,  Par- 
ker. .'{9  W\  Va.  521,  20  S.  E.  583.  See 
Brown  v.  Gorsuch,  50  W.  Vt.  514,  40 
S.  E.  376,  where  it  is  said  that  all  the 
partners  must  be  before  the  court. 

Thus  a  bill  is  filed  seeking  to  attach 
a  debt  due  by  L.  to  the  firm  of  T.  J. 
&  Co.,  consisting  of  S.  J.  and  P.  H.  S., 
in  satisfaction  of  a  debt  due  by  that 
firm,  so  composed,  to  the  plaintiffs.  In 
the  exhibits  filed  with  the  bill  it  appears 
that  the  firm  of  T.  J.  &  Co.  in  fact 
consists  of  S.  J.,  surviving  partner  of 
himself  and  J.  J.  Such  a  bill  creates 
no  lien  on  the  debt  due  by  L.  to  S.  J., 
surviving  partner  of  T.  J.  &  Co.  Lam- 
bert V.  Jones,  2  Pat.  &  H.  144. 


When  a  bill  in  chancery  makes  the 
individuals  composing  a  firm  defend- 
ants, the  bill  ought  to  set  out  the  full 
names  of  the  members  of  the  firm,  or 
allege  that  their  names  in  full  are  un- 
known, and  could  not  be  ascertained 
by  the  plaintiff  after  diligent  inquiry; 
and,  if  it  fails  to  do  so,  the  defendant 
should  be  excused  by  the  court  from 
answering  or  demurring  to  such  bill 
until  proper  insertions  be  made  in  ,the 
bill  of  the  names  of  the  individuals 
I  constituting  the  firm,  or  it  be  made  to 
.  appear  to  the  court  that  their  names 
I  can  not  be  ascertained.  But  such  de- 
fect is  not  a  good  ground  for  a  general 
demurrer.  Rogers  v.  Verlander,  30  W. 
Va.  619,  5  S.  E.  847. 

Infant  Partner  Omitted— Action 
Badly  Brought. — A  promissory  note 
was  executed  by  one  of  two  partners 
in  the  firm  name.  One  of  the  partners 
was  an  infant  at  the  time  an  action 
was  brought  against  the  adult  partner 
only.  The  action  was  badly  brought, 
as  the  act  of  the  infant  was  voidable 
and  not  void.  Wamsley  v,  Lindenber- 
ger,  2  Rand.  478. 

Nonjoinder  of  Married  Woman. — In 
an  action  against  a  person,  who  had 
formed  a  partnership  with  a  married 
woman,  living  with  her  husband,  if  he 
pleaded  in  abatement  that  she  should 
be  joined  with  him,  a  replication  that 
she  was  a  married  woman  when  the 
debt  was  contracted  would  be  good. 
Carey  v.  Burruss,  20  W.  Va.  571. 

Use  of  a  Firm  Name  as  Surplusage. 
— At  law,  partners  can  not  be  sued 
otherwise  than  in  their  individual 
names,  and  as  the  allegation  of  a  part- 
nership name  is  merely  for  the  purpose 
of  identification  and  description,  it  is 
immaterial,  and  need  not  be  proven, 
and  hence  the  unnecessary  use  of  it 
may  be  regarded  as  merely  surplusage. 
Courson  v.  Parker,  39  W.  Va.  521,  20  S. 
E.  583;  Wilson  v.  Carter  Oil  Co..  46 
W.  Va.  469.  33  S.  E.  249;  Dorr  v.  Dew- 
ing. 36  W.  Va.  466,  15  S.  E.  93. 

Though  in  equity  the  partnership  is 
sometimes  regarded  as  having  a  sepa- 
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rate  existence  or  entity.  Courson  v. 
Parker,  39  W.  Va.  521,  20.  S.  E. 
583. 

And  when  a  firm  has  received 
money,  and.  after  its  dissolution,  a 
chancery  suit  is  brought  against  the 
persons  who  were  members  of  the  firm, 
to  compel  them  to  refund  the  money, 
it  is  not  necessary,  though  it  is  usual, 
to  describe  these  persons  as  lately  do- 
ing»  business  under  a  certain  name,  in 
the  prayer  of  the  bill,  asking  to  make 
these  parties  defendants,  but  if  the  bill 
fails  to  do  so,  it  is  not  on  that  account 
demurrable.  Vance  v.  Kirk,  29  W.  Va, 
344,  1  S.  E.  717. 

When  and  How  Point  Raised.— See 
the  title  ABATEMENT,  REVIVAL 
AND  SURVIVAL,  vol.  1,  p.  7. 

b.  Representatives  of   Deceased   Part- 

ners. 

In  a  suit  against  a  mercantile  firm, 
after  the  death  of  part  of  the  members, 
the  executors  of  the  deceased  partners 
ought  to  be  made  parties.  Carter  v. 
Currie,  5  Call  158. 

In  Suit  to  Charge  Social  Realty.— 
The  representatives  of  a  deceased  part- 
ner are  also  properly  made  parties  to 
a  suit  to  subject  the  social  real  estate 
to  a  social  debt,  for  his  liability  will  de- 
pend upon  the  exhaustion  of  the  part- 
nership funds  in  the  hands  of  the  sur- 
viving partner,  real  as  well  as  personal. 
Jackson  v.  King,  8  Leigh  689,  694. 

"Indeed,  as  it  is  in  equity  only  that 
the  social  real  estate  is  considered  is 
personalty,  and  can  be  sold  as  such,  it 
would  seem  essential  that  the  heirs  at 
law  should  be  made  parties  to  any 
proceeding,  the  object  of  which  is  to 
fix  that  character  upon  it,  and  to  sub- 
ject it  to  sale."  Jackson  v.  King,  8 
Leigh  689,  694. 

c.  Discovery  of  Partners. 

See  the  title  DISCOVERY,  vol.  4, 
p.   664. 

8.  Service  of  Process  on  Partnership. 
See  the  title  SERVICE  OR  PROC- 
ESS. 


4.  Pleading. 

a.  Declaraticm  or  BilL 

In  Debt — A  declaration  in  debt 
against  two  partners,  charging  that  one 
of  them  executed  the  bond  for  him- 
self and  another,  without  any  other 
averment,  is  too  defective  to  support 
a  judgment  against  such  other  partner, 
though  he  pleaded  payment,  and  a  ver- 
diet  was  found  against  hnn.  It  should 
have  averred  expressly  that  the  other 
partner  or  the  firm  promised  to  pay  the 
debt.  Garland  v.  Davidson,  3  Munf. 
189.  See  Shelton  v.  Pollock,  1  Hen. 
&  M.  423.  And  see  the  title  DEBT, 
THE  ACTION  OF,  vol.  4,  p.  288,  et 
seq. 

Variance  in  Alleging  Assumpsit — 
In  an  action  against  a  firm  on  the  ex- 
press promise  evidenced  by  their  notes 
and  the  indorsement  thereof,  there  can 
be  no  recovery  upon  the  implied  prom- 
ise arising  from  the  use  of  the  proceeds 
of  the  notes  by  the  firm.  The  allega- 
tion and  proof  must  correspond.  Pet- 
tyjohn V.  National  Exch.  Bank,  101  Va 
111,  43  S.  E.  203.  See  the  title  AS- 
SUMPSIT, vol.  2,  pp.  33,  et  seq.;  54,55. 

Joinder  of  Counts.— See  the  title  AC- 
TIONS, vol.  1,  p.  139. 

b.  Set-Ofifs. 

(1)  Debts  of  Individual  Partner. 

A  debt  due  from  an  individual  part- 
ner can  not  be  set  oflF  against  a  part- 
nership demand.  Scott  v.  Alexander, 
1  Wash.  77;  Porter  v.  Nekervis,  4 
Rand.  359;  Gilliat  v.  Lynch,  2  Lei,?h 
493,  505;  Rose  v.  Murchie,  2  Call  409; 
Choen   v.   Guthrie.    15   W.   Va.    100. 

And  in  an  action  of  assumpsit  for  a 
partnership  demand,  the  defendant  can 
not  give  in  evidence,  as  a  set-off,  the 
delivery  of  goods  to  an  individual  part- 
ner; although,  by  the  direction  of  such 
partner,  the  partnership  demand  was 
entered  as  a  credit  against  the  goods. 
Armistcad  v.  Butler,  1  Hen.  &  M.  176. 

Sale  of  Debtor's  Estate—Purchase 
by  Acting  Partner. — ^The  obligor  of  a 
bond  given  to  a  partnership  Hies,  and 
at  the  sale  of  his  estate  the  acting  part- 
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ner  of  the  firm  buys  a  slave,  who  is 
carried  to  his  own  plantation  and  kept 
there.  The  price  paid  for  the  slave  is 
a  good  discount  against  the  bond. 
Rose  V.  Murchie,  2  Call  409. 

(2)  Debt  Due  Individual  Partner. 

In  an  action  against  a  mercantile 
company,  a  set-off  of  a  debt,  due  to  an 
individual  partner,  can  not  be  allowed. 
Ritchie  v.  Moore,  5  Munf.  388. 

Although  a  person  having  a  claim 
against  a  mercantile  company  can  not 
set  off  such  claim  against  a  debt  from 
himself  to  one  of  the  partners,  yet  it 
is  competent  for  him  to  charge  thit 
partner,  in  equity  (in  extinguishment 
of  the  said  debt),  for  so  much  of  the 
surplus  of  the  partnership  property  is 
may  be  due  to  such  partner  on  a  set- 
tlement of  the  partnership  accounts, 
for  the  purpose  of  which  settlement, 
and  also  for  that  of  ascertaining  and 
adjusting  his  own  claim  against  the 
company,  all  the  partners  should  be 
made  defendants  to  his  bill.  Dunbar 
V.  Buck,  6  Munf.  34. 

(3)  Debt  Due  Partnership. 

Where  a  creditor  is  seeking  to  sub- 
ject a  claim  of  their  debtor  against  the 
firm,  the  firm  can  offer  as  the  legiti- 
mate and  proper  off-set  to  such  claim 
a  valid  note  held  by  it  against  the 
debtor.  Beale  v.  Hall,  97  Va.  383,  34 
S.  E.  53. 

But  a  debtor  of  a  partnership  can 
not  apply  his  indebtedness  to  pay  a 
debt  due  him  from  a  member  of  the 
firm  individually  to  the  prejudice  of 
firm  creditors.  Lewis  v.  Crane,  50  W. 
Va.  239,  40  S.  E.  347. 

(4)  Retiring  Partner  Indebted  to  New 
Firm — Payment     of     Old     Firm'a 

Debts. 
One  of  the  members  of  a  partnership 
sells  out  to  a  third  person,  and  the 
new  firm  assumes  the  obligations  of 
the  old.  The  retiring  partner  becomes 
indebted  to  the  new  firm,  and  executes 
his  bond  with  security  therefor,  which 
bond  is  assigned  for  value.  The  new 
firm  fails,  and  the  partners  are  insol-  , 


vent,  leaving  debts  of  the  old  firm  un- 
paid to  a  larger  amount  than  the  bond 
of  the  retiring  partner,  who  pays  the 
debts  of  the  old  firm.  The  retiring 
partner  is  entitled  in  equity  to  set  off 
against  his  bond  in  the  hands  of  the 
assignee  the  debts  of  the  old  concern, 
which  they  were  bound  to  pay,  and 
which  he  had  paid.  Hupp  v.  Hupp,  6 
Gratt.  310.  See  ante,  "Effect  on  Lia- 
bility", V,  D,  3. 
(5)  Partnership  Debts. 

See  ante,  "Disposal  of  Property  Lim- 
ited   to    Firm    Business",    IV,    A,    5,   b. 

c.  Answer  of  Partners. 

See  the  title  ANSWERS,  vol.  1,  p. 
396. 

d.  Revival  of  Action. 

See    the    titles    ABATEMENT,    RE- 
VIVAL AND  SURVIVAL,  vol.  1,  pp. 
1,  42;  APPEAL  AND  ERROR,  vol.  1, 
p.  530. 
5.   Evidence. 

See  ante,  "Evidence  and  Proof  of 
Partnership",   II,  H. 

Proof  of  Partnership— Question  Not 
in  Issue. — Where  the  pleadings  do  not 
put  in  issue  the  question  of  partnership 
as  to  defendants,  it  is  not  necessary  to 
consider  any  evidence  of  the  existence 
of  such  partnership,  as  the  question  is 
not  properly  before  the  court.  Ruffner 
V.  -Hewitt,  7  W.  Va.  585.  And  it  is  er- 
ror to  admit  evidence  to  be  introduced 
as  if  a  denial  had  been  pleaded,  which 
is  not  cured  by  the  statute  of  jeofails. 
Stony  Creek,  etc.,  Co.  v.  Fields,  102 
Va.   1,  45  S.  E.  797. 

Proof  of  Members  Composing  Firm 
—When  Necessary. — When  a  warrant 
is  issued  against  a  firm,  and  the  sum- 
mons states  the  name  of  the  firm,  and 
also  the  names  of  the  individual  part- 
ners, before  the  trial,  whether  before 
the  justice  or  before  the  circuit  court 
on  appeal,  the  plaintiff  is  not  bound  to 
prove  who  are  the  members  of  the  firm, 
unless  an  affidavit  be  filed  denying  thit 
those  named  in  the  summons  constitute 
the  firm.  Hall  v.  Lyons,  29  W.  Va.  410, 
1  S.  E.  582. 
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Where  a  defendant,  sued  with  others 
as  partners,  denies  the  partnership  by 
a  plea  accompanied  by  affidavit  of  its 
truth,  the  burden  is  on  the  plaintiflF  to 
prove  the  partnership,  but  the  acts  and 
declarations  of  the  defendant  tending 
to  show  that  he  held  himself  out  as 
a  partner  are  admissible  in  connection 
with  other  evidence  to  show  that  he 
was  a  member  of  the  firm.  Gordon  v, 
Funkhouser,  100  Vt.  675,  42  S.  E.  677. 

After  Withdrawal  of  Pica  Denying 
It. — In  an  action,  against  a  partnership 
alleging  the  partnership,  pleas  were 
filed  denying  the  partnership,  but  were 
withdrawn.  This,  under  ch.  125,  §  41, 
W.  Va.  Code,  relieved  the  plaintiff  from 
the  necessity  of  proving  the  partner- 
ship, there  being  no  affidavit  denying 
it,  and  any  defense  in  that  respect  was 
cut  off.  Carlon  v.  Ruffner,  12  W.  Va. 
297.  See  Phaup  v.  Stratton,  9  Gratt. 
615. 

After  Office  Judgment  Confirmed.— 
The  defendant,  against  whom  office 
judgment  was  confirmed  at  rules,  not 
having  appeared  and  filed  his  affidavit 
denying  his  partnership  under  ch,  125, 
§  41,  W.  Va.  Code,  relieved  the  plaintiff 
from  the  riecess'ty  of  proving  the  part- 
nership as  to  him.  Carlon  v.  Ruffner, 
12  W.  Va.  297. 

Effect  of  Demurrer  to  Affidavit, — 
Where  in  an  action  of  assumpsit 
against  a  partnership  the  defendants 
filed  with  their  plea  of  non  assumpsit 
an  affidavit  denying  the  partnership, 
and  the  plaintiff  demurred  to  the  affi- 
davit, which  demurrer  was  overruled, 
the  demurrer  being  immaterial  should 
not  have  been  entertained,  and  no 
judgment  could  be  given  by  the  court 
on  overruling  such  demurrer.  Rutter 
V.  Sullivan,  25  W.  Va.  427. 

Evidence  of  Promise  after  Dissolu- 
tion.— After  plea  of  non  assumpsit 
within  five  years,  evidence  of  a  promise 
to  pay  by  surviving  partner,  after  dis- 
solution, is  admissible.  Brockenbrough 
V.  Hackley,  6  Call  51. 

Variance. — Proof  of  a  partnership 
under  the  style  "H.   H.   &  Co.,"  com- 


posed of  H.  H.  &  T.,  is  •a  fatal  variance 
in  an  action  against  H.  H.  and  McC, 
as  partners  under  the  firm  and  style  of 
"H.  H.  &  Co."  Urton  v.  Hunter,  2  W. 
Va.  83. 

Case  Not  Remanded  to  Allow  Fur- 
ther Proof  of  Liability. — See  the  title 
MANDATE  AND  PROCEEDINGS 
THEREON,  vol.  9,  p.  553. 

Proof  of  Handwriting  of  Instruments 
in  Firm  Name.~See  the  title  EXECU- 
TION   AND    PROOF     OF     DOCU- 
MENTS, vol.  5,  pp.  411,  413. 
6.  Judgment. 

No  Judgment  against  Persons  Incor- 
rectly Alleged  to  Be  Members.— A  dec- 
laration in  assumpsit  against  a  firm 
alleged  it  to  be  composed  of  five  per- 
sons, who  were  named.  The  evidence 
on  trial  proved  that  the  debt  was  con- 
tracted by  the  firm,  but  that  three  of 
the  named  defendants  did  not  belong  to 
the  firm.  No  judgment  can  be  entered 
against  said  persons  as  such  firm.  Ad- 
ams V.    Powers,   82  Va.   612. 

Costs. — Under  an  adverse  judgment 
in  an  attachment  proceeding  by  a  part- 
ner for  the  firm,  the  judgment  for  costs 
will  be  against  the  firm.  McClung  v. 
Jackson,  6  Gratt.  96.  See  the  title 
COSTS,  vol.  3,  p.  604. 

Validity  of  Judgment  as  Affected  by 
Nonservice  on  Copartner. — See  the 
titles  JUDGMENTS  AND  DE- 
CREES, vol.  8,  pp.  216,  283,  286; 
SERVICE  OF  PROCESS. 

Judgment  against  Part  of  Firm  as 
Merger. — See  ante,  "By  Acceptance  of 
Individual  Liability,"  IV,  D.  5,  a,   (l). 

E.  BETWEEN  FIRMS  WITH  COM- 

MON  MEMBER. 

As  the  same  person  can  not,  at  law, 
be  both  plaintiflF  and  defendant,  no  ac- 
tion at  law  can  ht  maintained  between 
two  partnerships  which  have  one  or 
more  members  in  common,  or  by  the 
assignee  of  one  of  the  firms.  Aylett  v. 
Walker,  92  Va.  540,  24  S.  E.  226. 

F.  MULTIFARIOUSNESS. 

See  the  title  MULTIFARIOUS- 
NESS,   ante,   p.    130. 


Part  O'wners. 

See  the  title  JOINT  TENANTS  AND  TENANTS  IN  COMMON,  vol.  8,  p.  80. 

Partial  Pay-ments. 

See  the  titles  CONTRACTS,  vol.   3,  p.  372;  FRAUDS,  STATUTE  OF,  vol. 
6,  p.  530;   INTEREST,  vol.  7,  p.  826. 

Part  Performance. 

See  the  titles  FRAUDS,  STATUTE  OF,  vol.  6,  p.  530;  SPECIFIC  PER- 
FORMANCE. As  to  part  performance  of  entire  contracts,  see  the  title  CON- 
TRACTS, vol.  3,  p.  384. 

Party  Aggrieved. 

See  the  title  APPEAL  AND  ERROR,  vol.  1,  p.  470. 

PARTY  WALLS. 

CROSS  REFERENCES. 

See  the  titles  ADJOINING  LANDOWNERS,  vol.  1,  p.  175;  BOUNDARIES, 
vol.  2,  p.   595. 

As  to  a  covenant  to  construct  a  party  wall  being  a  lien  upon  the  land,  sec 
the  title  COVENANTS,  vol.  3,  p.  753. 


Establishment. — A  "party  wall,"  in 
the  legal  sense  of  the  term,  can  only 
exist  in  two  ways,  i.  c,  by  contract  or 
statute;  the  common  law  creates  no 
such  right.  It  is  possible,  however, 
that  such  right  might  arise  by  pre- 
scription. List  V.  Hornbrook,  2  W. 
Va.  340. 


Contract  for  Party  Wall.— C.  and  M. 
&  H.  owned  adjoining  lots.  C,  desir* 
ing  to  build  a  business  house  on  her 
lot  and  to  make  a  party  wall,  an  agree- 
ment in  writing  was  entered  into  pro- 
viding that  such  wall  should  be  built 
to  extend  over  on  the  ground  of  M.  & 
H.  ten  inches  only.     C.  without  invok- 


Destniction  of  Walls. — The  fact  that '  ing  the  aid  of  M.  &  H.  to  assist  in 
one  of  the  walls  of  a  plaintiffs  house  locating  the  division  line  or  notifying 
is  wrongfully  on  the  right  of  way  of  ,  them  when  she  proposed  to  locate  it, 
a  railroad  company  does  not  justify  the  I  fixed  the  line  herself  with  the  aid  of 
destruction  of  the  house  by  any  willful    the    city    engineer    and   built    the    wall 


or  negligent  conduct  of  the  company. 
Norfolk,  etc..  R.  Co.  v.  Perrow,  101 
Va.  345,  43  S.  E.  614. 

A  declaration  which  charges  that  a 
defendant  pulled  down  a  building  on 
his  own  lot,  and  left  the  partition  wall, 
with  communicating  doors  between 
that  building  and  the  building  of  the 
plaintiff,  unprotected,  exposed,  and  in 
a  most  unsightly  condition,  but  not 
charging  negligence  on  the  part  of  the 
defendant,  is  bad  on  demurrer,  as  the 
act  complained  of  is  one  which  the 
defendant  had  the  right  to  do.  Fisher 
7'.  Seaboard  Air  Line  R.  Co.,  102  Va. 
3fi.^,  46  S.  E.  381. 


completing  it  in  1893,  and  in  1899,  when 
M.  &  H.  desired  to  use  the  wall,  they 
discovered  it  covered  six  inches  more 
of  their  ground  than  was  allowed  by 
the  contract.  It  was  held,  that  equity 
will  not  enjoin  an  action  of  ejectment 
by  M.  &  H.  against  C.  to  recover  pos- 
session of  the  said  strip  of  six  inches 
so  built  upon.  There  can  be  no  acqui- 
escence without  knowledge.  Cautley 
r.  Morgan,  51  W.  Va.  304,  41  S.  E. 
201. 

Contribution  for  Cost  of  Construc- 
tion.— It  has  been  held,  in  New  York 
subsequently  to  the  case  of  Campbell 
V.     Mosier,     2     John.     (N.     Y.)     334, 
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that  where  buildings  were  destroyed 
by  fire,  if  one  party  rebuilt  the  wall 
it  is  at  his  own  expense,  and  the  part 
on  the  other's  land  becomes  absolutely 
the  property  of  the  latter.  Shcrred  v. 
Cisco,  4  Sandf.  480.  If  the  doctrine  of 
equitable  contribution  applied  as  con- 
tended for,  why  not  in  the  rebuilding 
of  walls  destroyed  by  fire?  But  Chan- 
cellor Kent  also  clearly  states  the  doc- 
trine in  the  case  of  Campbell  v.  Mosier, 
when  he  declares  that  if  the  party 
build  the  party  wall  higher  than  the 
original,  or  of  more  costly  materials 
and  of  different  nature,  he  can  not 
have  contribution  for  the  cost  of  extra 
height,  or  more  cosily  material,  of  a 
different  nature,  but  must  bear  the 
cost  thereof  himself.  List  v.  Horn- 
brook,  2  W.  Va.  340,  344. 

In  1844  a  foundation  wall  was  built, 
one-half  of  which  projected  or  extended 
on  the  adjacent  lot;  no  contract  was 
made  between  the  lot  owners  as  to 
the  cost  of  such  building.  In  1860  the 
party  controlling  the  adjoining  lot 
erected  a  house,  using  the  wall  so  pro- 
jecting, and  the  vendee  of  the  party 
who  originally  built  the  wall  brought 
a  suit  in  chancery .  for  contribution, 
claiming  one-half  of  the  cost  of  erect- 
ing it.  It  was  held,  that  when  the 
wall  was  originally  built  it  must  have 
been  done  lawfully  or  unlawfully.  If 
the  latter,  no  contribution  could  be 
claimed;  if  the  former  it  must  have 
been  with  the  assent,  express  or  im- 
plied, of  the  adjoining  owner,  and  such 


assent,  in  the  absence  of^roof  of  an 
express  contract  to  pay,  could  not  be 
stretched  into  an  implied  contract  to 
pay.  For  if  so  it  was  a  promise  to 
pay  when  the  wall  was  built,  and  hence 
was  a  personal  covenant  and  did  not 
run  with  the  land.  List  v.  Hornbrook, 
2  W.  Va.  340. 

Being  a  personal  contract  it  was 
barred  by  the  statute  of  limitations. 
List  V.  Hornbrook,  2  VV.  Va.  340. 

But  it  is  sought  to  sustain  the  de- 
cree in  this  case  not  upon  the  ground 
of  contract  express  or  implied,  but 
upon  the  principle  of  equitable  con- 
tribution; and  the  case  of  Campbell 
V.  Mosier,  4  John.  Chy.  R.  334,  is  cited 
to  sustain  it.  But  that  case  is  very- 
different  from  this.  In  that  case  Chan- 
cellor Kent  said,  "from  the  proofs  in 
the  case  it  is  manifest  that  the  wall  in 
question  was  a  party  wall."  Now,  how 
it  became  a  "party  wall,"  whether  by 
the  statute  of  New  York  or  by  pre- 
scription or  by  contract,  does  not  ap- 
pear. List  V,  Hornbrook,  2  W.  Va. 
840,  344. 

By  Continued  Use. — No  proof  of  a 
contract  to  pay  for  the  erection  of  one- 
half  of  the  wall  being  produced,  it 
only  became  a  party  wall  from  con- 
tinued use  after  it  was  adopted  by  the 
adjacent  lot  holder;  but  no  liability 
arose  from  such  adoption  to  pay  for 
the  original  construction  sixteen  years 
prior;  nor  could  arise  except  by  ex- 
press agreement.  List  v.  Hornbrook, 
2  W.  Va.  340. 


PASSAGE. — The  thirtieth  section  of  article  6  of  the  constitution  of  this  state 
concludes  in  the  following  language:  "And  no  act  of  the  legislature,  except  such 
as  may  be  passed  at  the  first  session  under  this  constitution,  shall  take  effect 
until  the  expiration  of  ninety  days  after  its  passage,  unless  the  legislature  shall, 
by  a  vote  of  two-thirds  of  the  members  elected  to  each  house,  taken  by  yeas  and 
nays,  otherwise  direct."  Held,  that  the  word  passage  in  this  section  relates  to 
the  date  of  the  passage  of  the  act  by  the  two  houses,  and  not  to  the  date  of  its 
approval  by  the  governor;  and  that,  the  act  in  question  having  passed  both 
houses  on  the  27th  of  February,  1891,  went  into  effect  on  the  28th  day  of  May 
following.  The  court  said:  "Our  constitution  carefully  distinguishes  in  its 
phraseology  between  the  passage  of  a  law  and  its  approval  by  the  governor.  It 
nowhere  confounds  these  terms."  State  v.  Mounts,  36  W.  Va.  179,  14  S.  E.  407. 
409.     Sec  the  title  STATUTES. 


PASSENGER.— In  Norfolk,  etc.,  Railway  v.  Tanner,  100  Va.  382,  41  S.  E.  721, 
il  was  said:  "Bishop  on  Non-Contract  Law,  at  §  1092,  is  to  the  same  effect:  'A 
passenger  may  be  said,  in  general  terms,  to  be  any  person  whom  the  carrier  is, 
as  carrier,  transporting.  The  carrier's  servant,  going  on  his  master's  business, 
is  not  a  passenger.  But  one  riding  on  a  free  ticket  may  be  such.  *  *  *  But  a 
trespasser  is  not  a  passenger.'"     See  the  title  CARRIERS,  vol.  2,  p.  694. 

Passes. 

See  the  title  CARRIERS,  vol.  2,  p.  699. 

PASSION.— In  Brown  v.'  Com.,  86  Va.  466,  473,  10  S.  E.  745,  it  was  held: 
"'Malice  aforethought'  implies  a  mind  under  the  sway  of  reason,  whereas 
passion,  whilst  it  does  not  imply  a  dethronement  of  reason,  yet  is  the  furor 
brevis,  which  renders  a  man  deaf  to  the  voice  of  reason;  so  that,  although  the 
act  done  was  intentional  of  death,  it  was  not  the  result  of  malignity  of  heart,  but 
imputable  to  human  infirmity.  Passion  and  malice  are,  therefore,  inconsistent 
motive  powers,  and  hence  an  act  which  proceeds  from  the  one,  can  not  also 
proceed  from  the  other."     See  generally,  the  title  HOMICIDE,  vol  7,  p.  105. 

Passive  Trust. 

See  the  title  TRUSTS  AND  TRUSTEES. 

Pastors. 

See  the  title  RELIGIOUS  SOCIETIES. 

Patent  Ambiguity. 

See  the  titles  PAROL  EVIDENCE,  ante,  p.  644;  WILLS. 


PATENTS  AND  TRADE  MARKS. 

CROSS  REFERENCES. 

See  the  titles  JURISDICDICTION,  vol.  8,  p.  901;  PRESUMPTIONS  AND 
BURDEN  OF  PROOF;  PUBLIC  LANDS;  RESCISSION,  CANCELLATION 
AND  REFORMATION. 


Presumption  from  Letters  Patent. — 

Letters  patent  issued  to  a  person  af- 
ford a  prima  facie  presumption  that  he, 
who  is  named  an  inventor,  is  the  orig- 
inal and  first  inventor  of  what  is  de- 
scribed as  the  improvement;  and  the 
burden  of  proof  to  sustain  an  opposite 
conclusion  is  on  him  who  denies  that 
such  person  is  the  original  inventor. 
Maurice  v.  Devol,  23  W.  Va.  247. 

Power  to  Assign. — When  an  inven- 
tion has  an  actual  or  potential  exist- 
ence, an  interest  in  such  invention  may 
for  a  valuable  consideration  be  assigned 
to   a    third   person,   and   when   so   as- 


signed, such  person  will  have  such  in- 
terest in  the  patent  afterwards  issued 
to  secure  such  invention.  Maurice  v. 
Devol,  23  W.  Va.  247. 

"The  assignment  of  a  patent  right 
made  and  recorded  in  the  patent  office 
before  the  patent  issued,  which  pur- 
ported to  convey  to  the  assignee  all 
the  inchoate  right,  which  the  assignee 
then  possessed,  as  well  as  the  legal 
title,  which  he  was  about  to  obtain, 
was  sufficient  to  transfer  the  right  to 
the  assignee,  although  a  patent  was 
afterwards  issued  to  the  assignee." 
Maurice  v.  Devol,  23  W.  Va.  247,  256. 
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Jurisdiction  of  Courts.— Though  the 
validity  of  a  patent  right  when  directly 
adjudicated  upon  is  within  the  exclu- 
sive jurisdiction  of  the  federal  courts, 
yet  when  it  comes  in  question  col- 
laterally, it  is  a  subject  of  inquiry  in 
the  state  courts.  Although  a  cause  of 
action  may  relate  to  the  subject  mat- 
ter of  a  patent  right,  it  is  within  the 
jurisdiction  of  state  courts,  if  it  does 
not  involve  directly  the  validity  of  the 
patent  right.  Rich  v.  Hotchkiss,  1« 
Conn.  409;  Lindsey  v,  Roraback,  4 
Jones  Eq.  124;  Sherman  v.  Transpor- 
tation Co.,  31  Vt.  162;  Blakeney  v. 
Goode,  30  O.  St.  350;  Maurice  v. 
Devol,  23  W.  Va.  247,  254. 

The  federal  courts  have  exclusive  ju- 
risdiction to  decide  whether  a  patent 
could  issue  upon  an  alleged  invention, 
yet  where  a  cause  of  action  relates  to 
the  subject  matter  of  a  patent  right, 
it  is  within  the  jurisdiction  of  the  state 
courts.  Maurice  v.  Devol,  23  W.  Va, 
247. 

A  direct  suit  to  repeal  a  patent  can 
not,  of  course,  be  brought  in  a  state 
court,  but  a  state  court  has  jurisdic- 
tion, as  in  this  case,  to  rescind  a  con- 
tract for  the  sale  of  a  patent  right; 
and  the  fact  that  in  the  investigation 
the  state  court  will  be  obliged  to  in- 
quire collaterally  into  the  validity  of 
the  patent,  as  a  consideration  of  the 
sale  thereof,  cap  not  deprive  the  state 
court  of  jurisdiction.  Hotchkiss  v. 
Fitzgerald  Patent,  etc.,  Co.,  41  W.  Va. 
357,   23   S.   E.  576,  578. 

The  state  courts  have  jurisdiction 
over  questions  arising  out  of  contracts 
made  concerning  patent  rights,  where 
the  validity  of  the  patent  arises  col- 
laterally, and  is  not  directly  involved. 
Hotchkiss  V.  Fitzgerald  Patent,  etc., 
Co.,  41  W.  Va.  357,  23  S.  E.  576. 

Rescission  of  Contract. — Plaintiff  and 
defendant  made  a  contract  in  a  certain 
county  by  which  a  contract  is  made 
giving  plaintiff  exclusive  right  to  vend 
a  patented  article,  and  plaintiff  con- 
veyed to  defendant  certain  land  in  ex- 
change for  the  right.     It  was  held,  that 


the  circuit  court  of  the  county  is  the 
proper  forum  in  which  to  begin  an  ac- 
tion for  the  rescission  of  the  contract 
and  the  setting  aside  of  the  conveyance 
of  the  land.  See  Code  of  1873,  ch.  165, 
f§  1,  2.  Hull  V.  Fields,  76  Va.  594.  Sec 
also,  the  title  RESCISSION,  CAN« 
CELLATION  AND  REFORMA- 
TION. 

Agreement  to  Transfer  Interest  in 
Patent. — An  agreement,  which  operates 
as  a  transfer  of  a  patent  or  interest 
therein,  is  good  against  a  patentee  and 
all  who  purchase  with  notice,  though 
not  recorded.  Maurice  v.  Devol,  23  W. 
Va.  247. 

Contract  for  Sale  of  Patent  Right.— 
In  1878,  F.  &  T.  sold  to  H.  the  ex- 
clusive privilege  to  sell  in  a  certain  ter- 
ritory a  new  and  useful  improvement^ 
an  adding  pencil,  patented  in  1877.     H. 

'  conveyed  to  F.  &  T.  real  estate  worth 
$1,800,  and  executed  his  bond  for  pay- 
ment of  $1,000  to  F.  &  T.,  when  he 
should  have  sold  to  the  extent  of 
$5,000  by  virtue  of  said  privilege.  As 
inducement  to  H.  to  purchase  the  priv- 
ilege, F.  &  T.  made  sundry  representa- 
tions and  employed  divers  devices, 
which  were  relied  on  by  H.,  and  which 
he  had  a  right  to  rely  on,  and  which 

I  were  false.  Upon  discovery  of  their 
falsity,  H.  brought  his  bill  to  rescind 
the  contract  and  annul  the  deed.  F. 
fc  T.  filed  their  demurrer  and  answer 
to  the  bill,  and  depositions  were  taken 
in  the  cause.  It  was  held,  the  allega- 
tions in  the  bill  showed  sufficient 
grounds  for  rescinding  the  contract 
and  vacating  the  conveyance.  The 
pleadings  and  evidence  established  the 
truth  of  those  allegations,  and  entitle 
him  to  an  annulment  of  the  contract 
and  deed.  When  an  exclusive  right  to 
vend  an  article  is  the  thing  sold,  as  in 
case  here,  the  chief  element  of  its 
value  is  the  salableness  of  the 
article,  which  depends,  perhaps,  not 
so  much  on  the  article,  as  re- 
spects its  material  and  workmanship 
as  on  how  it  takes  with  the  public;  and 
representations  tending  to  impress  the 
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mind  of  the  vendee  with  an  idea  of  the 
popularity  and  salableness  of  the  arti- 
cle, are  material,  and  the  vendee  has  a 
right  to  rely  on  them,  and  need  not 
make  further  inquiry.  Hull  v.  Fields, 
75  Va.  594. 

Sale  of  Patented   Article.— The  fact 
that    the    Singer    Manufacturing    Com- 


pany is  making  its  machines  under  a 
patent  of  which  it  is  the  assignee,  does 
not  entitle  the  company  to  bring  her 
machines  into  the  state,  and  sell  them 
here  without  complying  with  the  re- 
quirements of  the  state  revenue  laws. 
Webber  v.  Com.,  33  Gratt.  898. 


Patents  for  Land. 

Sec  the  titles  DOCUMENTARY  EVIDENCE,  vol.  4,  p.  768;  J'UBLIC  LANDS. 

PAUPERS. 

CROSS  REFERENCES. 

See  the  titles  ABATEMENT,  REVIVAL  AND  SURVIVAL,  vol.  1,  p.  51; 
APPEAL  AND  ERRpR,  vol.  1,  p.  418;  APPRENTICES,  vol.  1,  p.  684;  BAS- 
TARDY, vol.  3,  pp.  340,  341;  COSTS,  vol,  3,  p.  621;  DISMISSAL,  DISCON- 
TINUANCE AND  NONSUIT,  vol.  4,  p.  698;  HABEAS  CORPUS,  vol.  7,  p.  17; 
INJUNCTIONS,  vol.  7,  p.  584;  SLAVES. 

As  to  the  power  of  overseers  of  the  poor  to  submit  a  cause  of  arbitration,  see 
the  title  ARBITRATION  AND  AWARD,  voL  1,  p.  691.  As  to  the  sale  of 
glebe  lands  by  an  overseer  of  the  poor,  see  the  title  INJUNCTIONS,  vol.  7,  p. 
584.  As  to  the  jurisdiction  of  courts  to  provide  for  the  maintenance  of  illegit- 
imate children,  see  the  title  BASTARDY,  vol.  2,  p.  339.  As  to  fees  and  costs 
in  suits  brought  by  paupers,  see  the  title  COSTS,  vol.  3,  p.  621. 


Support  of  Paupers. — All  paupers  in 
this  state  are  to  be  supported  by  the 
several  counties  and  not  by  the  town 
in  which  they  reside  except  in  a  few 
towns  in  which  the  charters  provide 
that  the  town  shall  support  paupers 
residing  therein.  But  no  such  provi- 
sion is.  found  in  the  charter  of  the  town 
of  Mason.  Wells  v.  Mason,  23  W.  Va. 
456,   460. 

The  duty  of  furnishing  necessary  aid 
and  assistance  to  a  pauper  living  in  the 
town  of  Mason  is  imposed  on  the  over- 
seers of  the  poor  of  Mason  county, 
and  the  support  of  such  pauper  is  a 
charge  on  the  county  of  Mason  and 
not  on  the  town  of  Mason.  Wells  v. 
Mason,   23  W.  Va.  456,   460. 

Chapter  159  of  the  acts  of  1872-73, 
p.  499,  provides,  that  "the  inhabitants 
of  a  town  that  provides  for  its  poor 
and  keeps  its  streets  in  order  shall  not 
be  required  to  pay  poor  levies  or  road 
taxes,  but  beyond  this  no  city,  town, 
or   village   shall   be    exempt   from    the 


payment  of  county  levies  by  reason  of 
any  provision  in  its  act  of  incorpora- 
tion." Held,  that  this  act  neither  ex- 
pressly nor  by  implication  confers  on 
any  town  the  power  to  collect  taxes 
to  support  its  poor.  Nor  is  such 
power  conferred  on  the  towns  and  vil- 
lages of  the  state  generally  by  ch.  47, 
of  the  Code  of  West  Virginia,  p.  324, 
nor  on  the  town  of  Mason  by  its  char- 
ter, act  of  general  assembly  of  Virginia 
1855-56,  p.  181,  182,  or  its  amendment, 
ch.  116,  acts  of  West  Virginia,  1869, 
p.  85.  Wells  V,  Mason,  23  W.  Va.  456, 
4«1. 

Medical  Treatment  for  Poor. — When 
there  is  an  epidemic  of  smallpox  or 
other  dangerous  or  contagious  disease 
within  the  corporate  limits,  the  coun- 
cil of  such  city,  town  or  village  has 
power  to  provide  for  the  medical  treat- 
ment and  care  of  poor  persons  residing 
therein.  Thomas  v.  Mason,  ,39  W.  Va. 
526.  20  S.   E.   580. 

The  power  given  by   the  statute  to 
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the  state  and  local  boards  of  health  is 
not,  in  such  case,  exclusive,  Thomas 
Z'.   Mason,  39  W.  Va.  526,  20  S.  E.  580. 

CQvenants  of  Indenture. — The  in- 
denture contains  covenants  by  the 
master  in  favor  of  the  mother  of  the 
apprentice,  and  also  in  favor  of  the 
apprentice;  but  they  are  not  parties  to 
it.  It  is  nevertheless  valid,  and  the 
remedies  will  be  adapted  to  the  case. 
Brewer  z\   Harris, -5  Gratt.  285. 

The  master  covenants  with  the  over- 
seers nf  the  poor  of  the  county  with- 
out naming  them,  and  the  indenture  is 
in  the  name  of  but  one,  and  he  and  the 
master  only  execute  it.  The  indenture 
is  valid,  lirewer  v.  Harris,  5  Gratt. 
285. 

Executed  by  One  Overseer. — The 
order  of  the  county  court  directs  a 
bastard  child  to  be  bound  out  by  the 
overseers  of  the  poor.  If  one  overseer 
of  the  poor  of  the  c<»unty  executes  the 
indenture  it  is  suOicient.  Brewer  v. 
Harris,   5   Gratt.   285. 

Covenant  will  not  lie  in  the  name  of 
apprentice  on  indenture  of  apprentice- 
ship entered  into  by  the  overseeri>  of 
the  poor  without  any  previous  order 
of  court  for  binding  out  the  apprentice; 
such  indenture  is  not  a  statutory  deed; 
and,  therefore,  covenant  can  only  be 
maintained  on  it  in  the  name  of  the 
overseers  who  are  parties  to  it.  Bui 
lock  I'.  Sebrell,  6  Leigh  560. 

Efifect  of  Suit  in  Forma  Pauperis. — 
In  a  suit  in  forma  pauperis  brought 
by  negroes  to  recover  their  freedom, 
judgment  is  given  against  them,  that 
they  are  slaves;  it  seems,  such  judg- 
ment is  not  necessarily  conclusive  of 
the  status  of  the  negroes,  in  a  new 
controversy  between  them  and  the 
same  defendant;  and,  under  peculiar 
circumstances,  may  be  no  bar  to  the 
recovery  of  their  freedom.  Erskine  v. 
Henry,   9    Leigh    188. 

Overseers  of  the  Poor. — "By  the  act 
of  May  1780,  ch.  22,  10  Hen.  Stat,  at 
large,  pp.  288,  289;  the  overseers  of 
the  poor  were  commanded  to  be 
elected,  and  were  declared  to  be  a  body 


;)v)l:tic  and  corporate,  to  sue  and  be 
sued,  and  were  invested  with  the  pow- 
ers and  duties  of  former  church  war- 
dens and  vestries.  This  character  they 
^till  retain."  Chapline  7\  Overseers  of 
the  Poor,  7  Leigh  231,  233. 

Power  to  Sue  Predecessors. — The 
overseers  of  the  poor  can  sue  their 
predecessors;  and  the  statute  gives 
them  the  summary  remeJy  by  motion. 
The  proceeding  does  not  abate  by  the 
expiration  of  their  oflice,  but  may  go 
on  in  their  names  to  a  recovery,  for 
the  amount  of  which  they  in  turn  will 
be  accountable  to  their  successors. 
Being  a  corporation  capable  to  sue, 
they  moreover  ffave  power  to  submit 
to  arbitration;  for  it  is  a  general  prin- 
ciple, that  whoever  can  contract,  can 
submit;  and.  indeed,  in  general,  who- 
ever can  sue  is  entitled  to  submit  ex- 
cept those  who  can  not  contract. 
Chapline  v.  Overseers  of  the  Poor,  7 
Le'gh  231,  233. 

Bequest  to  Poor. — A  charity  for  the 
benefit  of  the  poor  of  a  parish,  given 
in  trust  to  the  minister  and  vestry, 
when  there  ceased  to  be  either,  was 
vested  in  the  overseers  of  the  poor  for 
the  parish,  by  the  act  of  1805,  (a)  and 
they  may  recover  the  charity  in  equity. 
Overseers  of  the  Poor  v.  Tayloe,  Gil- 
mer 336. 

The  testator  leaving  the  mode  of 
investing  the  fund  to  the  discretion  of 
the  trustees,  a  court  of  equity  should 
not  interfere  by  directing  the  manner 
of  investment.  Overseers  of  the  Poor 
7'.  Tayloe,  Gilmer  336. 

Binding  Out  of  Mulattoes. — As  to 
the  binding  out  of  mulattoes  by  church 
wardens  under  the  colonial  laws  of 
Virginia,  see  Gwinn  v.  Bitgg.  Jeff.  87; 
Howell  7'.  Netherland,  Jeff.  90. 

Age  at  Which  Indenture  Expires. — 
The  statute  directed  that  female  ap- 
prentices should  be  bound  out  until 
they  are  eighteen  years  old.  A  bind- 
ing out  until  the  age  of  seventeen  years 
is  valid.  Brewer  v.  Harris,  5  Gratt. 
285. 
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Appointment     of     Superintendent.  — 

Under  act  of  March  15,  1904  (Code, 
1904,  §  95),  circuit  courts  have  no 
power  to  appoint  superintendents  of 
the  poor  until  1907,  except  to  fill  va- 
cancies, and  there  is  no  vacancy  in  the 
office  of  a  superintendent  still  in  office 
who  was  appointed  prior  to  January  1, 
1004,  and  whose  terms  was  to  coijtinue 
until  that  date  and  thereafter  until  his 
successor  was  appointed  and  had  qual- 
ified. Chadduck  v.  Burke,  103  Va.  694, 
49  S.  E.  9T6. 

Superintendent  of  the  Poor. — Under 
acts  1902-03-04,  p.  742,  authorizing  the 
county  judge  to  appoint  a  superintend- 
ent of  the  poor  upon  the  recommenda- 
tion of  the  board  of  supervisors,  and 
providing  that  he  may  reject  their  rec- 
ommendation, and,  unless  the  board 
recommends  another  suitable  person 
within  thirty  days,  the  judge  shall  fill 
the  office  by  his  own  appointment,  the 
judge  has  no  power,  immediately  upon 
rejecting  an  application  and  before  the 
expiration  of  thirty  days,  to  make  an 
appointment  of  his  own.  Courts  have 
no  power  to  appoint  to  office  except 
as  provided  by  statute,  and  this  must 
he  strictly  pursued.  Chadduck  v, 
Burke,   103   Va.  694,  49   S.   E.  976. 

The  office  of  superintendent  of  the 
poor  of  each  county  was  extended  by 
the  constitution  until  January  1,  1904, 
and  until  the  successor  of  the  incum- 
bent was  appointed  and  had  qualified, 
and  hence  there  could  be  no  vacancy 
in  that  office  by  failure  to  appoint  a 
successor  of  the  incumbent  at  the  ex- 
piration of  his  fixed  term,  as  the  time 
elapsing  after  January  1,  1904,  is  as 
much  a  part  of  the  term  of  the  incum- 
bent as  that  elapsing  before  that  date. 
The  vacancy  referred  to  in  §  106  of 
the  act  of  December  18,  1904  (acts, 
1902-03-04,  p.  742),  is  a  vacancy  oc- 
curring during  the  term  of  an  office, 
by  death,  resignation,  removal  and  the 
like,  and  not  a  failure  to  appoint  a 
successor  to  an  incumbent  who  is  to 
hold  until  his  successor  is  appointed 
and  has   qualified.     In   the   latter  case 


there  can  be  no  vacancy.  Chadduck 
V.  Burke,  103  Va.  694,  49   S.   E.  976. 

Collectors  of  Poor  Rates.— The  sher- 
iff was  bound,  formerly,  to  collect  the 
poor  ra'tes,  if  appointed  by  the  over- 
seers of  the  poor,  but  not  otherwise; 
and  the  sureties  to  his  official  bond 
was  resposible  for  them.  The  law,  as 
it  now  stands,  makes  it  the  official  duty 
of  the  sheriff  to  collect  the  poor  rates 
in  all  cases.  Munford  v.  Overseers  of 
the  Poor,  2  Rand.  313. 

Appointment. — The  overseers  of  the 
poor  had  no  authority,  before  the  act 
of  1792,  to  appoint  collectors  in  any 
case;  but  the  courts  might,  when  the 
sheriff  failed  to  give  security.  '  And, 
if,  in  a  case  where  a  motion  was  made 
against  the  sheriff  to  compel  him  to 
account  for  the  poor  rates,  there  had 
been  such  appointment  by  the  court, 
and  the  defendant  had  wished  to  avail 
himself  of  it,  he  ought  to  have  shown 
it.  For  the  sheriff  is  prima  facie  col- 
lector. Winston  v.  Overseers  of  the 
Poor,  4  Call  357. 

An  action  against  a  collector  of  poor 
rates,  upon  his  bond  to  the  overseers 
of  the  poor,  can  not  be  maintained, 
without  an  averment  in  the  declara- 
tion that  the  plaintiffs  are  overseers  at 
the  time  of  the  institution  of  the  suit. 
Jlorton  V.   Raymond,   6    Munf.    399. 

Quaere,  whether  any  action  can  be 
maintained  on  a  bond  executed  to  "C. 
II.,  etc.,  overseers  of  the  poor  of  M. 
county,"  with  a  condition,  that  "if  the 
first-named  obligors  shall  well  and 
truly  collect,  from  the  Tithables  of 
said  county,  the  poor  rate  for  the  year 

,  and  pay  the  same  to   Tie  orders 

of  the  said  overseers,  then  the  said  ob- 
ligation is  to  be  void,"  etc.  Horton 
V.   Raymond,  6   Munf.  399. 

Motion  against  Sheriff. — T.,  sheriff 
of  B.,  for  the  years  1803  and  1804,  col- 
lects the  poor  rates;  and  in  Noveqiber, 
1823,  the  overseers  of  the  poor  com- 
menced proceedings  against  him  by 
motions  for  balances  unaccounted  for. 
It  was  held,  after  such  a  lapse  of  time, 
the    motions    ought    not    to    be    enter- 
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tained.  Overseers  of  the  Poor  v.  '  farm,  alleged  to  have  been  bought  by 
Tucker,  2  Leigh  580.  I  the  overseers  of  the  poor  in  1861.  and 

Purchase  of  Hogs  for  Use  of  Poor  '  confirmed  by  an  order  of  the  county 
Farm. — As  to  the  power  of  a  county  court  in  1864,  where  it  does  not  ap- 
court  to  purchase  hogs  for  the.  use  of  ^  pear  in  the  record  that  there  was  ever 
the  poor  farm,  see  the  title  COUN-  \  a  contract  in  writing  for  the  purchase 
TIES,  vol.  3,  p.  638.  I  of  the  farm  as  alleged  in  the  petition. 

Levy  for  Purchase  of  Farm  by  Over-  '  or  any  order  of  the  board  purchasing 
seers  of  Poor. — A  writ  of  mandamus  the  farm.  Supervisors  v.  Rule.  5  W. 
will  not  he  against  the  board  of  su-  '  Va.  2T6.  See  al>o,  the  titles  COUN- 
pervisors  of  a  county  to  require  them  '  TIES,  vol.  3,  pp.  663,  669;  MANDA- 
to  make  a  levy  for  the  payment  of  a  |  MUS,  vol.  9,  p.  534. 

Pavements. 

See   the   titles   SPECIAL   ASSESSMENTS;    STREETS   AND    HIGHWAYS. 

Pa'wns. 

See  the  title  PLEDGE  AND  COLL.ATERAL  SECURITY. 

PAY— PAID— PAYABLE.  ETC.— See  DELIVER,  vol.  4,  p.  454.  And  see  the 
title  PAYMENT.' 

An  order  was  in  the  following  terms:  "Sir,  When  you  collect  the  money  from 
Mr.  Carlisle  of  me,  and  I  should  not  happen  with  you,  you  will  please  pay  the 
same  to  W.  Clayton,  as  1  am  indebted  to  him  about  200  dollars  of  the  money 
due  to  me  from  Carlisle;  and  oblige  your  friend,  etc.  (Signed)  B.  Fawcett" 
The  court,  construing  this  order,  said:  "It  contains  no  words  of  transfer  or  as- 
signment. The  word  pay,  in  the  order,  though  generally  a  word  of  transfer,  was 
not  used  in  that  sense;  for  if  it  was,  it  would  assign  over  the  whole  of  the 
money  due  by  Carlisle  to  Fawcett,  which  was  certainly  not  intended."  Clayton 
V.  Fawcett,  2  Leigh  19,  23. 

Pai<L — Marking  an  old  note  paid,  when  a  new  note  is  given,  is  not,  standing 
alone,  a  controlling  circumstance  to  show  novation,  especially  when  this  is  the 
custom  of  the  parties  in  such  transactions.  Fidelity  Loan,  etc.,  Co.  v.  Engleby, 
99  Va.  168,  37  S.  E.  957.     See  generally,  the  title  NOVATION. 

Payable. — A  bond  was  payable-  in  the  currency  of  Virginia  and  North  Carolina 
money.  It  was  held,  that  an  action  of  debt  could  not  be  maintained  upon  this 
bond.  The  court  said:  "It. is  also  insisted  that  the  words  passable  in  this  obliga- 
tion, arc  equivalent  to  the  words  *may  be  discharged*  in  the  note  under  consid- 
eration in  Butcher  v.  Carlile,  12  Gratt.  520,  524,  and  only  indicated  a  permission 
or  privilege.  This  would  be  a  forced  construction,  and  would  do  violence  to  the 
ordinary  signification  of  the  word,  when  used  in  all  contracts.  Payable  means 
to  be  paid,  not  may  be  paid.  It  imports  an  obligation,  and  not  a  mere  privilege. 
A  contract  to  pay  a  sum  of  money,  by  which  that  sum  is  made  pajrable  at  a 
certain  place,  or  on  a  certain  day,  always  imports  an  obligation  to  pay  at  that 
place  or  on  that  day,  and  a  failure  to  pay  at  the  place  or  on  the  day  stipulated 
is  a  violation  of  the  contract.  And  so,  a  contract  to  pay  a  sum  of  money,  which 
by  its  express  terms  is  made  payable  in  a  certain  kind  of  currency,  imports  an 
obligation  on  the  part  of  the  obligor  to  pay,  and  of  the  obligee  to  receive  that 
currency."    Dungan  v.  Henderlite,  21  Gratt.  149,  156. 

Paying. — An  instrument  was  in  the  following  words:  "I  do  hereby  acknowl- 
edge,  that  Joel   Motley's   paying   my  expenses   at   Mount   Relief  with   Captain 
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Alexander  Hnnter  skall  be  satisfaction  f^r  the  part  he  the  said  Motley  took  in 
an  assault  and  battery  committed  upon  me  at  said  Mount."  It  -was  said  by 
Judge  Tucker:  "The  word  paying  conaected  with  this  circumstance,  may  be 
understood  as  referring  to  a  past,  or  a  simultaneous,  as  well  as  a  future  trans- 
action." So  again,  Roane,  J.,  said:  "The  word  'acknowledge*  is  also  rather 
more  appropriate  to  a  receipt  or  acquittance  than  to  an  accord  or  agreement; 
and  it  is  doing  little  violence  to  the  expression  pasring  to  construe  it  as  synony- 
mous with  having  paid."    Ruble  v.  Turner,  2  Hen.  &  M.  38,  45. 

Pajring  Quantities. — Where  an  oil  and  gas  lease  is  for  a  given  term,  "and  as 
much  longer  as  oil  and  gas  can  be  produced  in  paying  quantities"  to  the  lessee^ 
if  a  well  pays  a  profit — even  a  small  one — over  operating  expenses,  it  produces 
"in  paying  quantity/'  though  it  may  never  repay  its  cost,  and  the  operation  as  a 
whole  may  result  in  loss.  The  phrase  "pajdng  quantity"  is  to  be  construed  with 
reference  to  the  judgment  of  the  operator,  when  exercised  in  good  faith.  The 
court  said:  "What  is  meant  by  that  provision?  It  means  paying  quantity  to  the 
lessee.  *If  the  well  pays  a  profit,  even  small,  over  operating  expenses,  it  pro- 
duces in  paj^g  quantity,  though  it  may  never  repay  its  cost,  and  the  operation^ 
as  a  whole,  may  result  in  a  loss.  The  phrase  "paying  quantities,"  therefore,  is  to 
be  construed  with  reference  to  the  operator  and  by  his  judgment,  when  exercised 
in  good  faith.'  Young  v.  Oil  Co.,  194  Pa.  243,  45  Atl.  121;  Bryan,  Petro.  &  Gas,. 
109."    Lowther  Oil  Co.  v,  Miller-Sibley  Oil  Co.,  53  W.  Va.  501,  44  S.  E.  433. 

Payment  of  Just  Debts.— See  JUST  DEBTS,  vol.  9,  p.  68,  and  references  there 
friven. 


s^,. 


